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Consumer   information   pamphlets 764 

Passenger   rules   tariff.   No.   380,   failure  to  operate   on   schedule  or 

failure  to  carry 772 

Examples  of  a  major  airline's  advertisement  campaign 792 

CAB  Order  72-11-106  (1972),  ACAP  vs.  Trans  World  Airlines 804 

CAB  Order  73-6-9   (1973) 811 

Letter  from  Reuben  B.  Robertson  III.  and  Martin  M.  Temkin.  at- 
torneys from  Herbert  A.  Goldberg,  to  CAB.  dated  Jan.  21,  1974. 
reouesting    final    decision    in    the    case    of   American   Airlines   vs. 

Herbert   A.    Goldberg -- 826 

"How  to  Join  Airline  Club :  8-Year  Wait,"  Wa.shington   Star-News. 

Jan.    27,    1974 829 

Consumers  Union,  prepared  exhibits  : 

"How  Airlines  Overcharge  on  Connecting  Flights,"  Consumers  Re- 
ports, May  1972 — 850 

"CAB  Tallies  Complaints  Against  U.S.  Airlines,"  Consumers  Reports, 

Aug.  1972 — 855 

"  'Discount'  Air  Fares :  A  Maze  of  Overcharges,"  Consumers  Reports, 

Oct.    1972 — 856 

"CAB  Speaks  Softly  But  Wields  No  Stick,"  Consumers  Reports.  Nov. 
1972   861 


IX 

Consumers  Union,  prepared  exhibits — Continued 

"A  Small  Step  Toward  Fairer  Air  Fares."  Consumers  Reports,  Jan.     Page 
1973   861 

"Still  Searching  for  a  Correct  Air  Fare,"  Consumers  Reports,  Feb. 
1973   861 

"Meet  the  Xew  Elite :   Airline  Club  Members,"   Consumers  ReiX)rts. 

Apr.     1973 S(;3 

"CAB  Cites  Airlines  for  Overcharging,"  Consumers  Reports,  June  1973-      864 
"Most   Airlines   in    Same   Place  on    Scorecard   of  Complaints,"   Con- 
sumers Reports,  Oct.  1973 865 

Cathy,  Henry  D.,  Jr.,  Director  of  Transportation,  New  Castle,  Delaware, 
and  William  H.  Comer,  Sr.,  Airport  Manager,  Greater  Wilmington  Air- 
port,   prepared    statement 1129 

Civil  Aeronautics  Board,  prepared  exhibits : 

Jack  Yohe,  Office  of  Consumer  Affairs,  Consumer  Complaint  Survey 

(1973)    1063 

Jack    Yohe,    Director,    Office   Affairs,    "A   White   Paper   on   Airlines' 

Handling  of  Baggage  Claims"   (Oct.  1973) 1073 

CAB  Order  E-24198  (1966),  Baggage  Liability  Rules  Case 1103 

CAB,  letter  to  scheduled  U.S.  air  carriers,  Feb.  1975,  regarding  tariff 

complexity   1111 

CAB,  letter  from  Jack  Yohe,  Director,  Office  of  the  Consumer  Advo- 
cate, dated  Dec.  12,  1974,  to  consumers 1116 

Civil  Aeronautics  Board,  letter  from  Jack  Yohe,  Director,  Office  of  the 
Consumer   Advocate,   to   Senator   Edward   M.   Kennedy,   dated  Apr.   14, 

1975,  listing  the  budgets  of  the  CAB  departments 1055 

Civil    Aeronautics    Board,    "Notice    of    Proi)osed    Rulemaking :    Baggage 

Delay  and  Loss  Compensation,"  Mar.  6,  1975 1124 

Civil  Aeronautics  Board,  "Notice  of  Proposed  Rulemaking:  Construction, 
Publication,  Filing,  and  Posting  of  Tariffs  of  Air  Carriers  and  Foreign 

Air  Carriers,"  Mar.  6,  1975 1127 

Civil  Aeronautics  Board,  James  L.  Weldon,  Jr.,  Acting  Director,  Bureau 
of  Enforcement,  to  Senator  Kennedy,  dated  Apr.  10.  1975,  in  response  to 
Senator  Kennedy's  letter  of  Mar.  25,  1975,  concerning  the  allocation  of 

BOE  effort  between  various  kinds  of  carriers 1132 

Civil  Aeronautics  Board,  reference  material  inserted  in  the  record  by 
the  subcommittee : 

Summary   of  investigative   time  of  the   Bureau  of  Enforcement   by 

category  of  investigation,  1971-74 760 

Kennedy,  Senator  Edward  M.,  letter  to  Richard  J.  0"Melia,  Acting  Chair- 
man, Civil  Aeronautics  Board,  dated  Mar.  25,  1975,  containing  several 

followup    questions 1131 

Kohn,   Eugene   H.,    Docktor  Pet   Centers,   prepared   statement    (Feb.   25. 

1975)    1130 

"I'm  Suzie,  Don't  Fly  Me!  Facts  About  Air  Travel  for  Pets"__-^ 1130 

Overseas  National  Airwavs,  prepared  exhibits  : 

CAB  Order  E-19492   (1963) 967 

"CAB  Knew  of  .$V'.  Billion  North  Atlantic  Rebating  in  1971,"  Travel 

Trade  Gazette.  Fel).  1975 978 

"Airlines  Admit  to  Paying  Travel  Agents  Kickbacks,"  New  York  Times, 

Dec.  21,  1974 979 

"Airlines    Plan    to    Settle    Kickl)ack    Investigation   Given   to   Justice 

Unit,"  Wall  Street  Journal,  Feb.  13,  1975 980 

Complaint  of  National  Air  Carrier  Association  Against  Airlift  Inter- 
national and  Seaboard  World  Airlines,  dated  Feb.  14,  1975 983 

Advance  booking  round  trip  charters  under  i)roi)o.sed  S.  421 993 

Examples  of  affirmative  NACA  proposals  to  CAB  relating  to  charter 

rules,   1969  to  1974 994 

CAB  Order  74-11-122    (1974) 995 

Comparison  of  S.  421  and  CAB's  TGC  mode 998 

"CAB  :  Can  This  Agency  Be  Saved?"  Air  Transport  World,  Jan.  1975—     1000 
The  development  of  the  intra-European  charter  market  and  its  rele- 
vance in  projecting  trends  in  other  world  markets 1003 


Tuesday,  February  25,  1975 

TESTIMONY 

Page 

Nader,    Ralph 1150 

Prepared  statement 1163 

Panel  of  Administration  officials :  John  W.  Snow,  Deputy  Assistant  Secre- 
tary for  Policy,  Plans,  and  International  Affairs,  r..S'.  Department  of 
Transportation ;  Donald  I.  Baker,  Deputy  Assistant  Attorney  General, 
Antitrust  Division,   U.S.  Department  of  Justice;  and  George  C.  Eads, 

Assistant  Director,  Council  of  Wage  and  Price  Stability 1179 

Prepared  statement  of  Mr.  Snow 1200 

Prepared  statement  of  Mr.  Baker 1203 

Prepared  statement  of  Mr.  Eads 1211 

Finney,  Thomas  D.,  Jr.,  counsel,  Continental  Airlines 1220 

Prepared  statement 1237 

Muse,  M.  Lamar,  president,  Southwest  Airlines 1242 

Prepared  statement 1250 

Dingivan,  Edward  A.,  vice  president.  National  Air  Carriers  Association —  1260 

Prepared  statement 1282 

EXHIBITS 

Civil  Aeronautics  Board,  materials  inserted  in  the  record  for  clarification : 

Estimates  of  cost  per  passenger,  charter  service,  for  selected  markets_     1279 
Keeler,  Theodore  E.,  assistant  professor  of  economics,  Univ.  of  California 

at  Berkeley,  prepared  statement 1296 

Airline  costs  and  fares  for  30  city-pairs  (1968  prices) 130€ 

Fares,  costs,  and  regulation 1304 

Keeler,  Theodore  E.,  "Airline  Regulation  and  Market  Performance" 1305 

Load  factors — California  intrastate  vs.  trunk,  1951  to  1970 1315 

Airline  costs  and  fares  for  30  city-pairs  (1968  prices) 1317 

Airline  costs  and  prices  with  a  50-percent  load  factor  (1968  prices) —     1318 

1972  fares  and  costs 1319 

Nader,  Ralph,  prepared  exhibits : 

Conn,  Stephen,  "Airlines  and  Alaska  :  The  Ever-Weakening  Thread" 1168 

"Convention  of  Association  of  Village  Council  Presidents" 1171 

"Alaska  Aviation  Industry  Is  Really  Riding  High"  (Feb.  1975) 1174 

"New  Air  Cargo  Center  Opens"  (Feb.  1975) 1177 

Nader,  Ralph,  Answers  to  Questions  of  Senator  Thurmond 1177 

National  Air  Carriers  Association,  prepared  exliibits : 

CAB  Order  74-10-106  (Oct.  30,  1974)   (North  Atlantic  lATA  fares)—     1263 
Statements  of  the  Civil  Aeronautics  Board  on  passenger  fare  matters 
to  be  negotiated  at  the  lATA  North  Atlantic  Traffic  Conference  in 

Fort  Lauderdale   (June  1974) 1276 

Sample  comparison   of   scheduled   normal   fares   with   charter   rates 

(March  1975) 1285 

National  Air  Carrier  Association.  Edward  J.  DriscoU,  president,  letter 
to    the    subcommittee,    dated    May    (\,    1975,    concerning   suggested 

changes  to  the  charter  restrictions 1286 

"Briefs"  regarding  U.S.  supplementals'  safety  record  over  the  last 

decade  1288 

National  Transportation  Safety  Board,  press  release,  Apr.  17,  1975 1295 

Southwest  Airlines,   prepared   exhibits : 

Passengers   in   Dallas-Houston,    Dallas-San   Antonio,    and   Houston- 
San  Antonio    (1965-72) 1252 

Southwest  Airlines.   M.   Lamar  Muse,  president,  le^^ter  to  subcommittee, 

dated  May  7,  1975,  describing  new  service  to  Harlingen,  Tex 1253 

Southwest  Airlines.  Paul  Y.  Seligson.  attorney,  letter  to  the  subcommittee, 

dated  May  9,  1975,  describing  new  service  to  Harlingen,  Tex 1257 

U.S.  Department  of  Justice,  prepared  exhibits: 

Indictment  in  United  States  v.  Braniff  Airways,  Inc.,  crim.  No.  SA-75 

(W.D.  Tex.,  filed  Feb.  14,  1973) 1190 
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Wednesday,  Fb:beuaey  26,  1975 
TESTIMONY 

Civil  Aeronautics  Board :  Kichard  J.  O'Melia,  Acting  Chairman ;  Whitney 

Gillilland,    Vice   Chairman ;    G.   Joseph   Minetti,   member ;   and  Lee  R.  J'»ep 

West,  member 1323 

Prepared  statement  of  Mr.  O'Melia 1380 

EXHIBITS 

Browne,  Secor,  former  Chairman,  CAB,  minutes  of  a  telephone  interview 
with  the  subcommittee  staff  on  February  28,  1!>75  (original  staff  notes 

and  the  version  corrected  by  Mr.  Browne) 1361 

Civil  Aeronautics  Board,  Richard  J.  O'Melia,  Acting  Chairman,  letter  to 
Senator  Edward  M.  Kennedy,  dated  Apr.  11,  1975,  concerning  the  develop- 
ment of  efficiency  standards  for  airlines 1350 

Additional    comments   of   members    G.    Joseph    Minetti    and    Lee   R. 

West 1351 

CAB,    Bureau    of    Economics,    submission    in    the   mainland    United 

States-Puerto  Rico  Case  (1975) 1593 

Civil  Aeronautics  Board,  William  B.  Caldwell,  Jr.,  Director,  Bureau  of 
Operating  Rights,  letter  to  Senator  Edward  M.  Kennedy,  dated  Apr.  3, 
1975,  resi)onding  to  Senator  Kennedy's  letter  of  March  25,  1975,  request- 
ing an  explanation  of  BOR  practice  of  highlighting  of  "effect  on  indus- 
try's rate  of  return"  in  memos  to  the  Board 1374 

Civil  Aeronautics  Board,  John  E.  Robson,  Chairman,  letter  to  Senator 
Edward  M.  Kennedy,  dated  May  30,  1975,  concerning  disclosure  of  CAB 

officials  prior  business  relations  and  contacts  with  outsiders 1385 

Civil  Aeronautics  Board,  Richard  J.  O'Melia,  Acting  Chairman,  letter  to 
Senator  Edward  M.  Kennedy,  dated  April  11, 1975,  in  response  to  Senator 
Kennedy's  letter  of  Mar.  17,  1975  concerning  inaugural  flights,  gratuities, 

and  travel  vouchers  of  CAB  officials 1392 

CAB,  Phyllis  T.  Taylor,  Acting  Chief,  Minutes  Section,  memorandum 
to  the  General  Counsel,  CAB,  dated  Dec.  6,  1966,  on  the  subject  of 
the   rules   applicable   to  the  participation   by   Board  personnel  in 

inaugural  ceremonial  flights  (notation  8932) 1398 

CAB,  John  H.  Warner,  General  Counsel,  memorandum  to  the  Executive 
Director,  dated  Jan.  9,  1964,  on  the  subject  of  the  rules  applicable 
to  the  participation  by  Board  personnel  in  inaugural  or  ceremonial 

flights    1407 

Comptroller  General  of  the  U.S.,  letter  opinion  to  the  Chairman  of 
the  CAB,  dated  May  20,  1958  (37  Comp.  Gen.  776)  concerning  cere- 
monial  flights 1409 

CAB,  memorandum  from  the  Board's  minutes  files  entitled  "Inaugural- 
Ceremonial  Flights"  (undated) 1414 

CAB,  Regulation  Policy  Statement  No.  19,  to  Part  399  of  the  Regii- 

lations    (14  CFR  399  et  seq)    (1963) 1419 

CAB,  Regulation  Policy  Statement  No.  6,  to  Part  223  of  the  Regu- 
lations   (14  CFR  223  et  seq)    (1958) 1426 

CAB,  Regulation  Policy  Statement  No.  21,  to  Part  399  of  the  Regu- 
lations (14  CFR  399  et  seq)    (1964)    (excerpt) 1431 

CAB,  Andrew  J.  Anessi,  Chief,  Tariffs  Section,  Bureau  of  Economics, 
letter  to  Marion  F.  Curran,  Director — Special  Transportation  and 
Sales  Agreements,  Pan  American  World  Airways,  dated  April  24. 

1973,   approving  an   inaugural   flight  to  Caracas,   Venezuela 1436 

CAB,    news    release   of   May    7,    1973,    describing   the   dedication    of 

certain  aviation  facilities  in  Oakland 1441 

CAB,  sections  360  to  367A  of  the  Regulations,  relating  to  reimburse- 
ment of  CAB  employees  for  travel  expenses  (1973) 1444 

CAB,  Brief  for  Timm  in  the  case  of  Amotion  Consumer  Action  Project 

V.  Timm,  No.  74-1945    (D.C.  Cir.  1975) 1553 

CAB,  Bureau  of  Enforcement,  complaints  alleging  the  illegality  of 
"VIP"  treatment  by  20  airlines  in  favor  of  certain  persons  and 
petitions  for  enforcement   (1974) 1582 
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Civil  Aeronautics  Board,  materials  inserted  in  the  record  by  the  subcom- 
mittee for  clarification : 

Tables  showing  the  return  on  investment  of  the  airlines  as  a  group     Pase 

(1947-74)    and  by  carrier    (1962-71) 1332 

CAB.  Ralph  L.  Wisner,  Chief  Administrative  Law  Judge,  memorandum 
to  Robert  Timm,  Chairman,  CAB,  dated  April  2,  1973,  listing  route 
cases  unheard  "pursuant  to  informal  instructions  of  the  Chairman's 
office    in    connection    with    the    unofficial    moratorium    on    route 

cases"    1358 

Example  of  a  CAB  staff  memo  highlighting  the  topic  "Effect  on  Indus- 
try's Rate  of  Return" 1368 

Lazarus,  Monte,  former  assistant  to  Secor  Browne,  former  Chairman,  CAB, 
minutes  of  a  telephone  interview  with  the  subcommittee  staff  on  Feb- 
ruary  27,    1975    (original    staff   notes    and    the    version    corrected    by 

Mr.    Lazarus) 1363 

Lockheed-California  Co.,  Gray  den  M.  Paul,  director,  airline  requirements, 
letter  to  the  subcommittee,  dated  Mar.  21,  1975,  containing  cost  estimates 
of   operating   the    L-1011-1    for   various    distances   with   various   load 

factors    1336 

Mcintosh.  Colin,  "Airline  Profits  .  .  .  Why  Delta?  .  .  .  And  Why  Not 
Eastern?"  Air  Tran.sport  World,  July  1974  (inserted  by  the  .subcommittee 

for    clarification) 1345 

Pan  American  World  Airways,  Patrick  W.  Lee,  attorney,  letter  to  the  sub- 
committee, dated  June  19,  1975,  replying  to  the  submission  of  the  CAB's 

Bureau  of  Economics  in  the  letter  of  Apr.  11,  1975 1663 

Wisner,  Ralph  L.,  former  Chief  Administrative  Law  Judge,  CAB,  minutes 
of  a  telephone  interview  with  the  subcommittee  staff  on  February  25, 
1975  (original  staff  notes  and  the  version  corrected  by  Mr.  Wisner) 1359 

VOLUME  3 

TxJESDAY,  March  4,  1975 

TESTIMONY 

Panel  of  airlines :  Randall  Malin,  vice  president,  marketing  planning, 
American  Airlines;  Edward  A.  Beamish,  senior  vice  president,  corpo- 
rate planning,   United  Air  Lines;  and  Richard   S.  Mauer,  senior  vice 

president  and  general  counsel.  Delta  Air  lAnes 1699 

Prepared  statement  of  Mr.  Malin 1714 

Prepared  statement  of  Mr.  Beamish 1727 

Prepared  statement  of  Mr.   Mauer 1732 

Baker.  Donald  I.,  Deputy  Assistant  Attorney  General,  Antitrust  Divi- 
sion.   IJ.^.    Department    of   Justice 1737 

Prepared  statement 1742 

Panel  of  community  representatives :  Erie  A.  Taylor,  director  of  avia- 
tion, Clark  Coiintp,  Nevada;  and  Robert  J.  Aaronson.  administrator. 
State  Aviation  Administration,  Maryland  Department  of  Transport a- 

tion     1753 

Prepared  statement  of  Mr.  Taylor 1764 

Prepared   statement  of  Mr.   Aaronson 1777 

Civil    Aeronautics    Board :    Richard    J.    O'Melia,    Acting   Chairman,    and 

Robert   Timm.    member 1781 

Prepared  statement  of  Mr.  O'Melia 1795 

Gilstrap.  Roderic  W.,  fir.st  vice  president,  Air  Line  Pilots  Association 2150 

Prepared  statement 1 2151 

EXHIBITS 

Air  Line  Pilots  Association,  International,  J.  J.  O'Donnell,  president,  pre- 
pared statement 2221 

American  Airlines,  prepared  exhibits : 

CAB.  James  L.  Weldon,  Jr.,  Bureau  of  Enforcement,  letter  to  James 
W.  Callison,  Delta  Air  Lines,  dated  Dec.  17,  1974,  denying  Delta 
Air  Lines'  petition  for  an  enforcement  proceeding  against  American 

Airlines 1722 

American  Airlines,  Richard  J.  Fahy,  Jr.,  attorney,  letter  to  the  subcom- 
mittee, dated  Mar.  13,  1975,  commenting  upon  the  prepared  exhibits  of 
Clark  County,  Nevada 1776 
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Bower,  Richard  S.,  professor  of  business  economics,  Dartmouth  College, 

special  study  for  the  subcommittee  on  the  appropriate  return  on  equity     r>aKe 

ill  the  airline  industry 2284a 

Trunk  airlines,   ratio  of  market  value  of  stock  to  book  value,  and 

return  on  book  value,  by  carrier,  1964-73 2284g 

Table  showing  association  of  market  price  per  share/book  value  per 

share  with  return  on  book  equity 2284k 

Civil  Aeronautics  Board,  William  B.  Caldwell,  Jr.,  Director,  Bureau  of 
Operating  Rights,  letter  to  Senator  Edward  M.  Kennedy,  dated  Feb.  28, 
1J>75,  categorizing  8,057  interairline  agreements  submitted  to  the  CAB, 

1967-74   1790 

Civil  Aeronautics  Board,  materials  inserted  in  the  record  by  the  subcom- 
mittee for  clarification  and  documentation  : 

CAB  Order  70-11-35  (Nov.  6,  1970),  rejecting  the  "cluster"  agreement 

between  American,  TWA,  and  United 1800 

CAB  Order  71-8-91   (Aug.  19,  1971),  approving  the  "transcontinental 

economic  agreement"  between  American,  TWA,  and  United 1805 

CAB  Order  72-11-6   (Nov.  2,  1972),  approving  first  extension  of  the 

"transcontinental  economic  agreement" 1818 

CAB  Order  73-7-147  (July  27,  1973),  approving  the  2d  extension  of  the 

"transcontinental  economic  agreement" 1846 

CAB  Order  72-6-70  (June  16,  1971),  approving  the  N.Y.-San  Juan 
"economic"     agreement     between     American,     Eastern,     and     Pan 

American   1884 

CAB  Order  72-11-7  (Nov.  2,  1972),  approving  the  first  extension  of  the 

N.Y.-San  Juan  "economic"  agreement 1892 

CAB  Order  73-8-59  (Aug.  10,  1973),  approving  the  2d  extension  of  the 

N.Y.-San  Juan  "economic"  agreement 1902 

CAB  Order  73-10-110  (Oct.  31,  1973),  approving  the  "20-market  fuel- 
related  agreement"  and  the  "transcontinental  fuel-related  agree- 
ment" between  American,  TWA,  and  United 1913 

CAB  Order  74-7-105  (July  24,  1974)  approving  the  2d  extension  of  the 
"20-market  fuel-related  agreement"  and  the  "transcontinental  fuel- 
related   agreement" 1927 

CAB  Order  75-1-140  (Jan.  31,  1975),  approving  the  3d  extension  of  the 
"20-market  fuel-related  agreement"  and  the  "transcontinental  fuel- 
related  agreement" 1957 

Capacity  Reduction  Agreements  Case,  initial  decision 1984 

Clark  County,  Nevada,  prepared  exhibits  : 

TraflSc  in  the  Las  Vegas-New  York  market,  the  Las  Vegas-Chicago 
market,  and  for  the  Las  Vegas  station,  before  and  after  the  capacity 

reduction   agreements   were  initiated 1769 

Actual  vs.  standard  load  factors,  Las  Vegas-Denver,  Jan.-Mar.  1974 1770 

Las  Vegas  markets  subject  to  capacity  reduction  agreements  and  dura- 
tion of  agreements 1772 

Bar  graph  showing  deleterious  effect  of  capacity  reduction  agreements 

in  Las  Vegas-New  York  and  Las  Vegas-Chicago  markets 1773 

Load  factors  in  Las  Vegas'  agreement  markets  compared  with  other 

load   factor  standards 1773 

Bar  graph  showing  actual  vs.  standard  load  factors.  Las  Vegas-Denver 

market,   Jan.-Mar.   1974 1774 

Las  Vegas-Denver  agreement  cost  Las  Vegas  $1  million   (excluding 

gambling) 1775 

Clark  County,  Nev.,  Richard  P.  Taylor,  attorney  for  Erie  Taylor,  letter 
to  the  subcommittee,  dated  Mar.  27,  1975,  commenting  upon  American 

Airlines'  letter  of  Mar.  13,  1975 1776 

Delta  Air  Lines,  R.  S.  Maurer,  senior  vice  president  and  general  counsel, 
letter  to  Senator  Edward  M.  Kennedy,  dated  Mnr.  7,  1975,  concerning 

Eist  coast-Florida  load  factors.  Mar.  1974-Feb.  1975 1710 

Delta  Air  Lines,  R.  S.  Maurer,  senior  vice  president  and  general  counsel, 
letter  to  Senator  Edward  M.  Kennedy,  dated  Mnr.  21.  1975.  commenting 

generally  on  the  antitrust  immunitv  for  interairline  agreements 1735 

Federal  Aviation  Act  of  1958.  sees.  412,  414.  49  U.S.C.  sees.  1382,  1384  (1970) 

(inserted  in  the  record  by  the  subcommittee  for  clarification) 1782 
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Karth,  Joseph  E.,  Congressman,  Fourth  District,  Minnesota,  prepared  state-     Page 

ment  on  the  mutual  aid  pact 2228 

Kimbriel,  Harry  A.,  Jr.,  vice  president.  Alliance  One,  prepared  statement—     2234 
Moser,  Herbert  H.,  vice  president,  Merrill  Lynch,  Pierce,  Fenner  &  Smith, 

Inc.,  prepared  statement ^     2240 

Personal  outlays  on  transportation  and  recreation  services  as  percent- 
age of  disposable  personal  income,  1968  dollars,  1953-74 2242 
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CAB'S  HANDLING  OF  CONSUMERS,  SMALL  GROUPS,  AND 
CHARTERS  LN  THE  REGULATION  OF  DOMESTIC  AIR 
TRANSPORT 


WEDNESDAY,  FEBRUARY  19,  1975 

U.S.   Senate, 
Subcommittee  ox  Admix istkative 

PrAC  TKE   Axn    PlUK'EDUKE   OF  THE 

(\)MMri'TEE   OX    THE   JuDICIARY, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  notice,  ;it  9  :15  a.m.,  in  room 
4232,  Dirksen  Office  Buildino-,  Senator  Edward  M;  Kennedy  (chair- 
man of  the  subconnnittee)  presiding. 

Present:  Senator  Kennedy. 

Also  present:  Stephen  Breyer,  special  counsel;  Philip  I^akes,  assist- 
ant counsel;  and  Thomas  M.  Susman,  chief  counsel. 

Senator  Kexxedy.  We  will  come  to  order. 

OPENING   STATEMENT   OF   SENATOR   KENNEDY 

Senator  Kexxedy.  ^Nlost  consumers  of  airline  services — whether  they 
are  traveling  or  shipping  goods — are  interested  in  safe,  quick,  and  low- 
cost  air  transportation.  To  them,  the  Civil  Aeronautics  Board  is  a 
distant  and  ujifamiliar  agency.  To  them,  load  factors,  zones  of  reason- 
ableness, interlinking,  and  demand  elasticity  have  little  or  no  personal 
meaning.  A  lost  briefcase,  however,  can  put  a  damper  on  an  impending 
business  deal.  A  substantial  ticket  overcharge  can  cut  heavily  into  the 
family  budget.  A  suffocated  pet  can  mean  hardship  and  sadness  for 
the  owner.  Denied  boarding  can  cause  a  missed  lecture  or  family 
reunion.  And  a  canceled  charter  can  mark  the  end  of  a  long-awaited 
holiday  before  it  begins. 

Today  the  Subcommittee  on  Administrative  Practice  and  Procedure 
will  be  looking  into  consumer  and  enforcement  problems  of  Federal 
airline  regulation.  We  will  catalog  the  complaints  and  problems  fac- 
ing the  traveling  public,  and  determine  how  etfectively  the  CAB  is 
addressing  them.  We  will  look  at  the  complex  and  esoteric  nature  of 
airline  tarilfs.  and  ask  what  the  CAB  is  doing  to  make  them  under- 
standable to  the  people  atfected  by  them.  And  we  will  examine  how  the 
CAB  spends  its  time  enforcing  regulations  to  the  benefit,  and  detri- 
ment, of  the  American  public. 

The  subcommittee  has  received  data  from  the  Board  which  shows, 
for  example,  that  from  1971  tlirough  October  1974  the  Bureau  of 
Enforcement  spent  about  two-thirds  of  its  fieldwork  stamping  out  low- 
cost  travel  which  may  violate  technical  regulations  restricting  char- 
ters, ticket  discounting,  and  unauthorized  air  transport.  During  the 

(759) 
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same  period  the  Bureau  spent  only  8  percent  of  its  time  in  the  field 
investigatine:  consumer  complaints,  including:  overcharges,  bumping, 
and  mishandled  luggage. 

[The  data  on  CAB  enforcement  activities  follows  :] 

MAN-HOURS  SPENT  ON  FIELD  INVESTIGATIONS 

1974  (through 
Category  of  investigation  1971  1972  1973  October  3) 

Charters.  _ 

Ticket  discounting 

Cargo  violations 

Unauthorized  air  transportation 

Integrity  of  Board  processes 

Discrimination 

Consumer-oriented  problems 

Miscellaneous 

'  Audit  function  included  as  of  Sept.  1973. 

Source:  Prepared  by  Chief,  Investigation  and  Audit  Division,  Bureauof  Enforcement,  Civil  Aeronautics  Board,  for  General 
Accounting  Office,  December  13, 1974. 
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December  13,  1974. 


To  :  GAO  Audit  Representative 

From :  Chief,  Investigation  and  Audit  Division,  Bureau  of  Enforcement,  Civil 

Aeronautics  Board 

Subject :  Summary  of  investigative  time  by  category  of  investigation. 

In  accordance  with  your  request,  we  have  endeavored  to  summarize  the  in- 
vestigative time  spent,  by  category,  of  certain  investigations  for  tlie  years  1971. 
1972,  1973  and  1974  (tlirough  October).  Tlie  investigative  man-hours  shown 
reflect  only  that  time  spent  in  field  investigations  where  a  CAB  form  4S3  was 
prepared.  Investigations  handled,  more  informally,  by  corresix»ndence  or  phone 
calls,  are  not  accounted  for  in  the  summary  since  no  such  information  was  kept 
in  regard  to  these  types  of  investigative  activity.  Information  on  work  performed 
by  the  field  representatives  stationed  outside  of  Washington  was  not  integrated 
into  the  workload  control  system  until  late  in  1974. 

We  trust  the  information  is  responsive  to  your  needs. 

Glenn  W.  Wieniioff. 


[In  a  letter  to  the  Civil  Aeronautics  Board  dated  ]\Iarch  25,  1975, 
the  chairman  of  the  subcommittee  invited  Mr.  James  AVeldon,  Jr., 
Acting  Director,  Bureau  of  Enforcement,  to  comment  on  these  matters. 
The  letter  and  BOE's  response  are  reprinted  at  the  end  of  the  hearings 
of  this  date  (February  19, 1975)  p.  1131,  below.] 


Senator  Kennedy.  This  allocation  of  eii'ort  appears  to  ])arallel  the 
Board's  other  actions,  which  give  low  priorities  to  promoting  low  air 
fares. 

Today  we  will  hear  from  consumers  and  consumer  groups,  from 
airlines  and  air  travel  clubs,  and  from  CAB  officials.  If  the  CAB's 
priorities  are  misplaced,  we  Avill  find  out  why  and  will  begin  to  suggest 
hoAv  they  should  be  reordered  in  the  best  interest  of  all  the  people. 

I  would  like  to  welcome  our  first  witnesses  this  morning:  j\[rs.  JNIimi 
Cutler  and  ]Ms.  Patricia  Kennedy  from  the  Aviation  Consumer  Action 
Project;  Mr.  Jens  Jurgen  Wegscheider  with  the  Tra^■el  Information 
Bureau,  and  Mr.  Mark  Silbergeld  representing  Consumers  Union. 
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Ms.  Kennody  is  ACAP's  traffic  analyst.  Before  joiiiiuo-  tlie  statl'  in 
1974,  she  worked  as  a  ticket  agent  with  Eastei-n  Airlines.  Ms.  Kennedy 
is  presently  preparing  an  airline  passenger's  handbook. 

Mrs.  Cnller  worked  as  reseaivh  assistant  for  Ralph  Nader  before 
she  took  over  as  director  of  ACAP.  JNIrs.  Cntler's  career  includes  ex- 
perience as  financial  analyst  for  the  Securities  and  Exchange 
Commission. 

Mr.  Wegscheider  formerly  worked  with  the  Long  Island  T^ighting 
Co.,  organizing  their  employee  travel  })rogram.  He  has  published  the 
"Air  Travel  and  Charter  Flight  Tlaudlmok"  and  various  articles  ad- 
vising consumej'S  how  to  fly  for  less. 

Representing  Consumei's  Union  is  Mark  Silbergeld.  Consumers 
Union  magazine  has  undertaken  various  projects  in  the  area  of  con- 
sumer-related airline  practices,  including  investigations  of  customer 
overcharge  and  handling  of  live  animals  as  airline  cargo. 

Welcome. 

STATEMENTS  OF  MS.  PATRICIA  KENNEDY,  TRAFFIC  ANALYST, 
AVIATION  CONSUMER  ACTION  PROJECT,  ACCOMPANIED  BY  MRS. 
MIMI  CUTLER,  DIRECTOR,  AND  MR.  REUBEN  ROBERTSON, 
COUNSEL,  AVIATION  CONSUMER  ACTION  PROJECT:  MR.  JENS 
JURGEN  WEGSCHEIDER,  TRAVEL  INFORMATION  BUREAU;  AND 
MR.  MARK  SILBERGELD,  ATTORNEY,  CONSUMERS  UNION 

Ms.  Kennedy.  Thank  you,  Mr.  Chairman.  ACAP  has  prepared 
a  rather  lengthy  statement  and  with  your  permission  we  would  like  to 
go  through  and  just  highlight 

Senator  Kennedy.  Are  there  any  members  of  the  airline  industry 
here  this  morning  ^  If  you  would  like  to  identify  yourself,  I  think  that 
would  be  fine. 

Mr.  Wood.  David  Wood,  United  Air  Lines. 

Mr.  Wagenfield.  Bob  Wagenfield,  Overseas  National  Airways. 

Senator  Kennedy.  You  are  testifying  today  ? 

Voice.  I  am  counsel  for  Overseas  National  Airways. 

Senator  Kennedy.  I  see.  You  are  testifying,  too  ^ 

Thank  you  very  much. 

We  wish  there  were  a  few  others  here  to  hear  what  is  going  on,  but 
we  are  glad  United  is  here. 

Ms.  Kennedy.  Right  now  ACAP  is  the  only  public  interest  citizen 
group  that  has  been  involved  with  issues  of  consumer  ))rotection  at  the 
CAB  on  a  day-to-day  basis.  In  addition,  my  own  background  in  the 
field  of  aviation,  which  dates  back  8  years,  has  given  me  a  special  iip- 
preciation  of  the  problems  that  individuals  face  when  they  deal  with 
airlines  and  before  the  CAB.  For  7  years  I  saw  these  problems  at  close 
range  working  as  a  ticket  agent  for  a  major  airline.  Since  last  March, 
when  T  joined  ACAP  as  a  tarift'  analyst  and  consumer  troubleshooter. 
I  have  been  made  especially  conscious  of  these  problems  through 
the  thousands  of  letters  and  calls  we  received  from  consumers  who  need 
help. 

The  first  point  we  would  like  to  make  is  that  instead  of  acting  as  a 
monitor  to  ]notect  passengei-s  from  consumer  abuse,  the  CAB  has 
collaborated  with  the  companies  that  should  be  regulated  in  establish- 
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intr  and  enforcing  airline  rules  and  regulations,  which  in  effect  shield 
the  carriers  from  accountability  to  their  customers. 

Our  second  point  is  that  in  the  enforcement  activities  the  Board  has 
demonstrated  through  the  years  a  pervading  bias  in  favor  of  the  air- 
lines, especially  the  big  airlines,  and  has  relegated  the  vindication  of 
consumer  rights  to  the  lowest  level  of  priority. 

[In  a  letter  to  the  Civil  Aeronautics  Board  dated  March  25. 1975,  the 
chairman  of  the  subcommittee  invited  Mi'.  James  Weldon.  Jr..  Acting- 
Director,  Bureau  of  Enforcement,  to  comment  on  these  allegations. 
The  letter  and  BOE's  response  are  reprinted  at  the  end  of  the  hear- 
ings of  this  date  (February  19,  1975)  p.  1131.  below.] 

The  third  point  is  that  the  Board  consistently  ignores  demands  for 
urgently  needed  reforms  in  even  the  most  critical  consumer  problem 
areas. 

THE    COXTRACT    P.ETWEEX    EASSEXGER    AXD    AIRLIXE 

The  basic  ground  rules  of  passenger  rights  and  carrier  resjionsibili- 
ties  are  mainly  set  forth  in  what  are  called  rules  tariil's.  They  are 
unilaterally  adopted  and  ]nil)lished  by  the  airlines  but  uuist  have  the 
Boai-d's  approval  before  they  become  elective.  These  basic  groiuul 
rules  we  feel  ai'e  grossly  unfair  by  any  standard. 

Another  problem  is  that  few  people  are  aware  of  the  existence  of 
the  massive  and  incredibly  confusing  rules  tariffs,  although  their 
rights  as  passengers  are  governed  by  them.  These  rules  ai'e  never  men- 
tioned in  the  gTamorous  airline  ads  that  the  passenger  sees  before 
making  a  reservation  or  buying  a  ticket.  They  are  never  mentioned 
when  the  passenger  calls  the  airline.  They  are  not  mentioned  when  he 
goes  up  to  check  in  or  when  he  boards  the  flight. 

On  page  4,  we  have  here  a  copy  of  the  conditions  of  contract.  This 
is  how  the  passenger  is  advised  of  his  rights. 

Now%  a  glance  at  this  little  document  will  show  that  only  the  most 
eagle-eyed  im])ulsively  inequisitive  passenger  who  discovers  it  in  the 
first  place  and  then  reads  through  these  conditions  of  contract  will 
notice  the  crucial  tipoff  which  is  in  the  bottom  right-hand  corner: 
''subject  to  tariff'  regulations."  Do  you  see  that? 

Senator  Kexxedy.  I  see  tliat.  I  can  l)are]y  see  it,  but  I  can  see  it. 

[See  the  prepared  statement  of  Ms.  Kennedy,  p.  834,  below.] 

Ms.  Kexx'edy.  You  can  barely  see  it,  right. 

Now,  in  order  to  see  the  complete  conditions  of  contract 

Senator  Kexxedy,  What  is  your  point,  that  the  other  parts  of  the 
contract  arc  conditioned  by  this? 

INIs.  Kexxedy.  This  is  the  condition  of  the  contract  that  the  passen- 
ger is  told  about.  It  is  not  the  whole  contract.  It  is  only  a  very  lirief 
summary  of  the  contract.  To  see  the  whole  contract,  the  passenger 
must  go  either  to  the  CAB's  tariff  room  or  to  an  airline  ticket  office, 
hut  that  is  not  always  a  lot  of  hell).  ^^  ^1^^'  l)assenger  goes  to  an  airline 
ticket  office,  once  he  gets  the  applicable  tariff's  there  is  a  further  barrier 
in  finding  the  specific  rule  that  governs  the  particular  problem. 

Let  us  suppose  he  wants  information  about  rules  on  eligibility  for 
denied  boarding  compensation  for  having  been  bumped.  The  rules 
tariff  has  an  index  that  should  tell  you  where  to  iind  all  these  rules. 
Yon  are  a  bumped  passenger,  d(Miied  boarding  from  a  flight,  and  want 
to  know  about  your  right  to  compensation.  You  look  in  this  index  and 
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you  sec  nothing"  listed  uiidcr  "'1)"*  I'or  "(IciiicMr'  oi'  "l'>"*  for  '•huiiipiiiji:'' 
or  "boarding"'  or  "C"*  for  "coinpciisatioii."  Tlic  rule  is  indexed 
under 

Senator  Kexxedy.  "F*"^ 

jNIs.  Kennedy.  "F"  for  "failure  to  carry.*"  It  took  me  nuiny  years  as 
a  ticket  agent  before  I  even  realized  it  was  in  the  taritl'. 

That  is  not  all.  There  are  other  rules,  too.  There  is  a  ruk'  iu  one  part 
of  the  tarili',  rule  45,  that  deals  with  some  problem  with  the  ticket. 
The  i^assenger  has  to  have  a  \alid  ticket  to  board.  He  buys  the  ticket 
from  tlu>  airline's  own  ticket  agent.  If  this  airline  employee  forgets  to 
validate  it,  or  writ(>s  it  iiicoirectly,  it  is  consideied  tlie  passi^nger's 
problem,  not  the  airline's  problem. 

Another  prolilem,  too,  when  you  buy  the  ticket — and  I  am  sorry. 
I  should  have  biought  one  with  me  today  and  I  did  not — it  is  put  into 
an  envelope,  a  ticket  jacket  with  the  airline's  name  on  it.  "Well,  when 
putting  it  into  the  ticket  jacket,  I  was  trained  to  staple  it  so  it  would 
not  fall  out,  and  that  stapled  the  conditions  of  the  contract  to  the 
ticket  envelope.  The  passenger  could  not  get  to  them  unless  he  pulled 
out  all  the  staples  and  turns  to  the  reverse  side  of  the  ticket  to  read 
the  conditions  of  contract.  It  is  veiy  uni'ealistic  and  unfaii'  to  expect 
a  })assenger  to  go  through  all  of  this  to  ascertain  his  rights. 

Senator  Kennedy.  How  can  you  realistically  ex[)ect  the  airlines  to 
put  all  the  rights  of  all  the  passengers  on  the  back  of  the  ticket.  If 
the  airlines  make  the  point  that  they  are  trying  to  do  the  best  thej' 
can,  and  therefore  they  type  in  small  letters,  then  they  are  criticized 
because  the  typing  is  so  small  you  can  hardly  see  it.  If  it  is  not  all  put 
down  there  you  say  you  do  not  put  enough  on  it.  and  theie  is  too  much 
left  in  the  index. 

Ms.  Kennedy.  There  are  ways  this  could  be  done  in  a  very  simple 
manner.  Right  now  passengers  get  elaborate  printed  information  on 
the  meals  that  are  going  to  be  served  on  the  plane.  Xow,  these  same 
booklets — This  is  one  example.  Senator.  If  you  fly  on  this  particular 
airline,  TWA,  you  will  be  handed  this  very  elaborate  booklet  showing 
the  choice  of  meals  and  wines,  fruit,  dessert,  liquors,  the  whole  thing. 

You  could  get  down  the  essentials  of  a  passenger's  rights  in  reason- 
ably loadable  pi'int  and  faii-ly  clear  English  in  an  attractive  ])i-inted 
folder  like  this. 

ACAP  has  pi'inted  a  series  of  leaflets  in  which  we  have  taken  the 
most  common  passenger  problems,  flight  delays,  lost  baggage,  and 
overbooking,  and  explained  to  passengers  what  rights  they  have,  where 
they  are  vulnerable.  We  have  copies  which  we  would  like  to  submit 
for  the  record. 

[The  documents  referred  to  follow  :] 
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CONSUMER  INFORMATION  FROM 
AVIATION  CONSUMER  ACTION  PROJECT 


IF  YOUR  FLIGHT  IS  DELAYED  OR  CANCELLED, 
KNOW  YOUR  RIGHTS 


Delayed  and  cancelled  flights  are  a  constant  source  of  passenger  inconvenience  and  aggravation. 
Whether  the  delay  results  from  bad  weather,  mechanical  breakdowns  or  sloppy  planning  of  equipment 
and  crew  scheduling,  it  can  cause  long  waits  in  crowded  terminals,  missed  connections  and  ruined  trips. 

Remember  when  you  make  your  plans  that  the  airlines  reserve  the  right  in  their  tariffs  to  postpone 
or  cancel  any  flight  without  prior  notice,  regardless  of  the  inconvenience  that  might  be  caused  to  passen- 
gers. According  to  Civil  Aeronautics  Board  statistics,  schedule  irregularities  are  the  leading  cause  of  con- 
sumer complaints  against  the  airhnes. 

While  a  carrier  may  announce  a  delay  of  only  15  or  30  minutes,  in  reality  it  often  turns  into  several 
hours.    If  the  delay  is  caused  by  bad  weather  or  air  traffic  congestion,  it  probably  affects  all  airline 
operations  at  the  airport.     However,  if  it  is  the  result  of  a  mechanical  breakdown  or  lack  of  equipment 
or  crew,  you  may  very  well  save  a  great  deal  of  time  and  aggravation  by  insisting  that  the  agent  check 
other  airlines'  schedules  at  once  to  get  an  alternate  reservation. 

When  a  flight  is  cancelled,  the  airline  must  arrange  alternate  transportation  for  you  on  the  next 
available  flight  to  your  destination.  This  is  called  "involuntary  rerouting"  and  there  is  no  additional 
charge  to  the  passenger  —  even  if  they  have  to  put  you  on  first  class. 

If  you  are  stuck  in  an  airport  waiting  room  for  over  four  hours,  the  airlines'  tariffs  provide  for 
certain  "amenities",  or  accommodations  that  are  available  to  you. 

The  tariffs  are  huge,  obscure  volumes  containing  the  charges,  rules  and  regulations  established  by 
the  airline  which  govern  your  rights  as  a  passenger.    While  few  passengers  have  even  seen  an  airline 
tariff,  they  are  available  and  may  be  inspected  by  any  airline  ticket  office  or  counter. 

The  details  of  the  amenities  vary  from  airline  to  airline  and  are  found  in  the  "Rules  Tariff",  CAB 
No.  142,  Rule  380.  Frequently  the  airlines'  agents  themselves  are  unaware  of  what  amenities  may  be 
available,  and  sometimes  they  do  not  offer  them  because  they  do  not  want  to  do  the  necessary  paper- 
work. If  the  agents  don't  offer  these  services,  ASK!  If  they  refuse  your  request,  keep  track  of  your 
expenses  and  write  to  the  airline  for  reimbursement.  You  should  also  write  to  the  Office  of  Consumer 
AHairs,  Civil  Aeronautics  Board,  Washington,  D.C.  20428  to  file  a  complaint,  and  send  copies  to  your 
senators  and  congressional  representative.  Failure  to  provide  amenities  listed  in  the  tariffs  is  a  violation 
of  the  law! 


The  basic  services  provided  by  the  airhnes  are  listed  below.    The  exceptions  are  found  on  the  chart 
on  the  next  page.    These  amenities  apply  to  any  delay  that  is  expected  to  last  four  hours  or  more, 
unless  the  carrier  has  contacted  you  before  you  leave  for  the  airport  to  advise  you  of  the  delay. 

HOTEL  ROOMS  will  generally  be  provided  to  passengers  if  the  delay  occurs  between  the  hours  of 
10:00  P.M.  and  6:00  A.M.,  unless  the  trip  is  interrupted  in  a  city  where  the  passenger  resides. 

MEALS   generally  will  be  provided  to  passengers  who  would  have  received  a  meal  on  the  flight  which 
has  been  delayed  or  cancelled,  if  the  delay  extends  beyond  normal  meal  hours. 

COMMUNICATIONS:    passengers  usually  are  permitted,  at  the  airline's  expense,  to  make  one  long  distance 
3  minute  telephone  call  or  send  a  1 5  word  straight  telegram  to  any  point  in  the  Continental  United  States. 

GROUND  TRANSPORTATION:  the  carrier  will  pay  the  cost  of  transportation  between  the  airport  and 
your  hotel  or  home. 
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HUGHES  AIR  WEST     Meals  upon    request  when  the  delay  exceeds  one  hour  dunng  normal  meal  hours  even 
if  no  meal  was  to  be  served  in  flight.     Commumcatlom  -  permitted  only  to  passengers'  Air  West  destination 

ALASKA:     Hotel  -  furnished  only  to  passengers  delayed  in  a  city  where  they  are  making  a  connection  or  a 
city  other  than  their  destination  if  their  flight  is  diverted  •    Meals  —  provided  for  passengers  on  a  flight  de- 
layed beyond  normal  meal  hours  even  if  no  meal  was  to  be  served  in  flight.     Communicallnm  -  no  telephone 
calls,  only  a  25  word  message  on  company  teletype      Alaska  will  not  provide  amenities  to  passengers  delayed 
on  a  tnp  if  their  ticket  for  that  portion  has  a  value  of  under  $50  00. 

ALLEGHENY      Hotel  —  also  provided  to  passengers  who  reside  within  one  hour  surface  travel  from  the  air- 
port if  road  conditions  are  hazardous  due  to  weather.    Meals  —  will  not  he  provided  to  passengers  rerouted 
on  a  flight  offering  complementary  meal  service.     Communications  —  one  3  minute  long  distance  call  or  a  1 5 
word  message  on  Allegheny's  internal  communications  system.    Take  the  telephone  call     Ground  Transportation 
—  between  airport  and  hotel  only. 

AMERICAN:    Hotel  —  furnished  only  to  passengers  delayed  in  a  city  where  they  are  making  a  connection,  or 
on  a  flight  diverted  to  a  city  other  than  their  destination.*     Communications  —  to  any  point  in  the  U.S. 

BRANIFF:     Hotel  —  furnished  only  to  passengers  delayed  in  a  city  where  they  are  making  a  connection,  or  if 
flight  is  diverted  to  a  city  other  than  their  destination.*    Meals  —  provided  if  delay  exceeds  one  hour  dunng 
normal  meal  hours.     Communications  —  to  any  point  in  the  US    if  the  delay  exceeds  one  hour     Ground  Trans- 
portation —  only  between  airport  and  hotel  or  downtown 

CONTINENTAL:     Hotel  —  provided  only  to  passengers  delayed  in  a  city  where  they  are  making  a  connection 
or  if  a  flight  is  diverted  to  a  city  other  than  their  destination.*    Meals  -  two  cocktails  with  meal  for  each 
adult  passenger     Ground  Transportation  —  provided  between  airport  and  hotel  or  downtown  area.    Communica- 
tions —  to  any  point  in  the  U.S. 

DELTA  and  EASTERN:     Hotel  —  provided  for  any  delay  which  exceeds  four  hours.    Meals  —provided  at  appro- 
priate hours  even  if  no  meal  was  to  be  served  in  flight.     Communications  —  one  3  minute  call  only.    No  tele- 
grams.    Ground  Transportation  —  only  between  the  airport  and  hotel  or  downtown  area. 

FRONTIER:     Hotel  -  provided  after  9  00  P.M    if  delay  is  expected  to  last  beyond  midnight.    Hotel  will  also 
be  provided  for  mothers  with  children,  aged,  infirm  or  ill  passengers  if  delay  extends  beyond  3  hours  during 
the  day.    Meals  —  provided  at  mealtime  even  if  no  meal  was  to  be  served  on  the  flight     Communications  — 
call,  telegram  or  50  word  night  letter. 

NATIONAL:     Communications  —  if  delay  is  expected  to  last  one  hour  or  more,  to  any  point  in  the  U.S. 

NORTH  CENTRAL:    Ground  Transportation  —  only  between  the  airport  and  hotel  or  downtown  area. 

NORTHWEST:     Communications  —  one  3  minute  long  distance  call  to  a  point  in  the  Continental  U.S.     No 
telegrams. 

OZARK.     Communications  —  one  3  minute  long  distance  call  or  a  20  word  straight  telegram  to  any  point  in 
the  Contmental  U.S. 

PIEDMONT:    Meals  —  one  meal  if  delay  extends  beyond  meal  hours  even  if  no  meal  is  served  in  flight.    Com- 
munications —  one  3  minute  call  to  a  point  in  the  U.S.     No  telegrams 

SOUTHERN:  Meals  —  one  meal  if  delay  extends  beyond  meal  hours  even  if  no  meal  was  to  be  served  in  Right. 
Communications  —  One  3  minute  long  distance  call  only.  No  telegrams.  Ground  Transportation  —  between  air- 
port and  hotel  or  downtown  area 

TEXAS  INTERNATIONAL:     Hotel  —  provided  only  if  passenger  takes  the  first  available  Texas  International 
flight  the  following  day.     Communications  —  only  to  passengers'  destination. 

TWA:     Communications  —  international  passengers  may  send  inter-continental  messages  on  the  carrier's  internal 
communications  system. 

UNITED:  Hotel  —  furnished  only  to  passengers  delayed  in  a  city  where  ihey  are  making  a  connection,  or  a  city  other 
than  their  destination  if  their  flight  is  diverted* 

WESTERN      Communications  —  to  any  point  in  the  United  States  or  Canada 

AVIATION  CONSUMER  ACTION  PROJECT 

Post  Office  Box   19029 

Washington,  DC.     20036 

202-223-4499 

ACAP  is  a  non-profit  organization,  supported  by 

contnbutions  from  the  public,  which  works  for  improved 

safety  and  consumer  rights  for  airline  passengers. 

MJitary  or  civilian  personnel  of  military  agencies  who  are  (raveling  with  airline  tickets  paid  for  with  a  Governmeni  Transpor- 
tation Requesi  will  be  provijed  with  a  hotel  room  for  any  del.iy  expected  lo  last  over  four  hours  if  Ihe  delay  occurs  between 
10:00  P.M    and  6  00  A.M 
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CONSUMER  INFORMATION  FROM 
AVIATION  CONSUMER  ACTION  PROJECT 

BEFORE  CHECKING  YOUR  BAGGAGE  .  .  .  READ  THIS 

If  you  are  boarding  an  airline  flight,  you  should  be  aware  that  checking  your  personal  luggage  can  be 
risky.    Thousands  of  passengers  have  learned  this  the  hard  way,  too  late  to  protect  their  property.    Lost, 
stolen,  damaged,  delayed  and  mishandled  baggage  is  one  of  the  major  causes  of  consumer  complaints  to  the 
Civil  Aeronautics  Board  and  to  private  groups  such  as  the  Aviation  Consumer  Action  Project.     Most  airline 
baggage  rules  were  written  by  the  airUnes  themselves,  and  given  the  force  of  law  by  the  CAB.    They  are 
contained  in  incredibly  complex,  obscure  documents  known  as  "tariffs,"  which  few  passengers  have  ever 
seen,  let  alone  read  or  understood. 

Here  are  some  things  that  you  should  know; 

—  AIRLINE  TARIFFS  LIMIT  THEIR  LIABILITY  FOR  CHECKED  BAGGAGE  TO  $500  OR  LESS 
PER  PASSENGER.     This  is  the  maximum  the  airline  will  pay  you  on  a  baggage  claim,  but  it  may  pay 
far  less  (or  nothing)  depending  on  its  estimate  of  your  loss.    Also,  the  airUnes  will  pay  only  for  the  de- 
preciated value  of  any  lost  or  damaged  items  -  not  their  original  or  replacement  cost. 

—  YOU  MAY  PURCHASE  "EXCESS  VALUE"  COVERAGE  IF  YOUR  BAGGAGE  IS  WORTH 
MORE  THAN  $500.     For  a  charge  of  10  cents  per  $100  you  can  increase  the  upper  limit  of  the  airline's 
potential  liability.     For  example,  for  an  extra  50^  the  liabihty  of  the  airiine  would  be  $1000.    This  is 
not  insurance,  however,  and  does  not  guarantee  that  the  airline  will  pay  you  the  full  declared  value. 
Airline  employees  dislike  the  paperwork  involved  in  selling  excess  value  coverage  and  may  even  try  to  talk 
you  out  of  buying  it,  but  they  are  required  to  sell  it  if  you  ask  for  it. 

—  BE  SKEPTICAL  OF  WHAT  YOU  ARE  TOLD.     Frequently  airline  employees  try  to  reassure  con- 
cerned passengers  that  things  are  "okay"  and  "not  to  worry"  when  checking  their  baggage.    Such  assurances, 
however,  are  not  binding  on  the  company.    If  something  goes  wrong,  the  tariffs  hmit  your  rights  regardless 
of  what  you  may  have  been  told  eadier.     If  there  is  any  doubt  in  your  mind,  ask  to  be  shown  the  governing 
tariffs.    The  CAB  requires  airlines  to  make  their  tariffs  available  for  inspection  and  to  assist  passengers  in 
understanding  them. 

—  SOME  ITEMS  SHOULD  NEVER  BE  PUT  IN  CHECKED  BAGGAGE.  BECAUSE  THE  AIRLINE 
MAY  DENY  ALL  LIABILITY  OR  EXCESS  VALUATION  ON  THEM.     Generally  this  list  includes  money, 
jewelry,  watches,  silverware,  manuscripts,  business  documents,  valuable  books  or  papers,  securities  and 
negotiable  papers,  artwork  and  antiques.     Furthermore,  if  anything  is  broken  inside  your  luggage,  even  if 
caused  by  rough  handling,  the  airline  may  claim  it  was  fragile  or  improperly  packed  and  deny  responsibility 
on  that  ground. 

—  LOCK  YOUR  LUGGAGE.     Otherwise,  it  is  easy  for  someone  to  rifle  your  bags  without  your 
knowing  it,  and  the  loss  of  valuables  may  be  unnoticed  for  days  or  weeks.     If  the  lock  has  been  broken 
or  the  bag  opened,  inspect  the  contents  immediately  and  report  the  incident  at  once. 

—  LABEL   YOUR  LUGGAGE.     Your  name,  address  and  telephone  number  should  be  marked  clearly 
on  the  outside  of  your  bag  (  and  also  on  the  inside  in  case  the  outside  label  should  be  ripped  off). 

—  IF  YOUR  BAGGAGE  IS  LOST.  DAMAGED  OR  DELAYED.  REPORT  IT  IMMEDIATELY  TO 
THE  AIRLINE.     The  tariffs  require  any  claim  to  be  made  in  writing  within  45  days,  but  in  practice 
airUnes  often  reject  claims  not  made  within  a  few  hours.    You  should  be  sure  the  airhne's^  "loss  or  damage" 
report  form  is  filled  out  at  once,  and  be  sure  to  keep  a  copy  for  your  records.     Also,  retain  your  baggage 
check  until  the  lost  items  are  recovered  or  the  claim  is  paid,  since  this  is  your  proof  that  the  bag  was 
checked. 
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—  AIRLINE  CLAIMS  PROCEDURES  CAN  BE  ARBITRARY  AND  INFURIATING.     Passengers  who 
make  claims  for  lost  or  damaged  property  are  often  treated  with  suspicion  and  hostility  by  the  airlines. 
Don't  be  surprised,  therefore,  if  you  are  dealt  with  as  a  common  cheat  or  criminal.    Also,  delays  of  many 
months  are  frequently  encountered  by  unhappy  passengers.     If  you  have  serious  difficulties  in  obtaining 
prompt  redress  for  your  losses,  write  the  airiine  president.     If  that  doesn't  help,  write  to  the  Civil  Aero- 
nautics Board,  Office  of  Consumer  Affairs,  Washington,  D.C.  20428,  and  send  copies  to  your  senators  and 
congressional  representative. 


The  tariffs  concerning  airline  baggage  liability  are  a  maze  of  ambiguities  and  loopholes  designed  to 
protect  the  airUnes.    The  airlines  may  deceive  the  passenger,  refuse  claims  capriciously  and  make  con- 
tradictory statements  concerning  passenger  rights  and  carrier  responsibility,  with  virtual  impunity. 
Recently,  a  confidential  CAB  study  of  baggage  claims  handling  concluded  that  the  airlines  "often 
insult,  intimidate,  cause  financial  burden,  and  otherwise  inconvenience  the  passenger,  only  to  turn 
around  and  tell  him  he  is  lucky  to  have  the  carrier  absorb  a  portion  of  the  expenses  which  it  caused 
by  its  own  negligence." 

ACAP  has  petitioned  the  CAB  to  issue  new  consumer  protection  rules  to  correct  carrier  abuses  in 
baggage  handling  and  claims.     If  you  support  our  efforts,  drop  us  a  line  -  and  write  the  CAB. 


AVIATION  CONSUMER  ACTION  PROJECT 

Post  Office  Box   19029 

Washington,  D.C.    20036 

202-223-4499 

ACAP  is  a  non-profit  organization,  supported  by 

contributions  from  the  public,  which  works  for  improved 

safety  and  consumer  rights  for  airline  passengers. 
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CONSUMER  INFORMATION  FROM 
AVIATION  CONSUMER  ACTION  PROJECT 


IF  YOU  HAVE  AN  AIRLINE  RESERVATION 
YOU  SHOULD  KNOW  ABOUT  "OVERBOOKING' 


AN  AIRLINE  RESERVATION  isn't  all  it's  cracked  up  to  be.  Tliat's  because  every  airline  encaecs 
Ml  a  practice  known  as  "overbooking."  Tliat's  a  polite  way  of  saying  they  keep  on  confirming  reserva- 
tions even  after  the  flight  has  been   fully  booked. 

The  result  is  completely  predictable.     When  more  people  holding  confirmed  reservations  show  up 
for  the  flight  than  can  be  seated  on  the  plane,  someone  must  be  left  behind.     They  are  "bumped"  from 
the  flight,  or  as  the  airlines  call  it.  "denied  boarding." 

Whatever  it's  called,  it  means  that  someone's  travel  plans  are  ruined.     They  may  be  late  for  a 
luisiness  meeting,  or  may  not  make  it  in  time  for  an  important  family  occasion.     Tliey  may  have  to 
cancel  their  trip  entirely. 

Althou'jli  the  airlines  are  well  aware  of  the  consequences  of  overbooking,  it  is  industry-wide  policy 
not  to  warn  their  customers  about  the  risk  of  being  bumped.  In  fact,  they  have  even  gone  to  consider- 
able lengths  lo  conceal  the  facts  from  the  public. 

Tlie  airlines  contend  that  overbooking  is  an  "economic  necessity"  for  them  to  offset  "no-shows"  — 
people  who  make  reservations  but  don't  use  them.     Through  statistical  predictions,  they  try  to  balance 
no-shows  with  overbookings  on  each  flight,  with  the  goal  that  no  seat  will  be  unoccupied  when  the 
flight  departs. 

Tlicrc  are  some  real  problems  with  this  approach,  however.     Although  it  may  be  unfair  for  a  person 
with  a  confirmed  reservation  not  to  show  up  for  the  flight,  it  is  even  more  unfair  for  the  airline  to 
punish  the  person  who  does  show  up.     At  least,  the  airline  ought  to  warn  its  customers  who  hold  con- 
firmed reservations  about  the  risk  of  being  bumped. 

There  arc  a  number  of  better  ways  the  airhnes  could  deal  with  the  no-show  problem.     For  example, 
the  Civil  Aeronautics  Board  has  suggested  that  people  who  fail  to  cancel  or  use  confirmed  reservations 
should  pay  a  no-show  charge,  but  the  airlines  have  ignored  this  recommendation.     (One  of  the  alternatives 
is  the  "conditional  reservation"  or  "Leisure  Class"  plan  devised  by   Eastern  Air  Lines.     Ask  Eastern  lor 
details. ) 

Acioriling  to  the  airlines,  bumping  is  a  very  minor  problem  in  the  industry.     Official  statistics, 
however,  tell  a  different  story.     According  to  CAB  reports,  over  5U0.000  would-be  domestic  passengers 
who  had  lonfinncJ  reservations  and  liaJ  already  /uiirliased  llicir  lickcls  have  been  bumped  from  their 
flights  iluring  the  past  five  years.     Over  half  a  million  last-minute  victims  of  overbooking  is  not  a  small 
problem. 

Tlie  airlines  also  contend  that  overbooking  is  perfectly  legal.     It  is  true  that  the  Civil  Aeronautics 
Board,  which  is  supposed  to  regulate  airline  practices,  has  not  completely  outlawed  it.     But  many  courts 
have  found  that  bumping  which  arises  from  overbooking  may  be  discriminatory  and  deceptive,  and  con- 
trary to  the  Federal  Aviation  Act. 

In  a  recent   federal  court  decision  in  Washington.   DC.   Ralph  Nader  and  a  consimier  group  were 
awarded  a  total  of  S50.000  in  "punitive  damages"  against  Allegheny  Airlines  after  he  was  bumped  from 
.1  flivilil  .iiul  missed  an  important  appointment.     The  judge  concluded  in  that  case  that  the  airline's 
|ir.KliCL  ol   m.-rhooking  without   warning  its  passengers  amounted  to  "wanton  and  willful  misconduct." 
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If  you  would  like  to  receive  a  copy  of  the  opinion,  write  to  the  Aviation  Consumer  Action  Project,  Box 
19029,  Washington,  D.C.  20036. 

We  hope  you  will  never  have  the  misfortune  of  being  bumped  from  a  flight  because  of  overbooking. 
But  if  you  are,  here  are  some  things  you  should  know  about  your  rights: 

—  Civil  Aeronautics  Board  regulations  (49  C.F.R.  Part  250)  require  the  airline  to  get  you 
on  another  flight  scheduled  to  arrive  at  your  destination  no  more  than  two  hours  after 
your  original  llight  was  due  (four  hours  for  international  flights). 

—  If  they  cannot  do  that,  they  must  immediately  pay  you  a  penalty  of  up  to  S200 
(depending  on  the  value  of  your  ticket).     Known  as  "denied  boarding  compensation," 
this  is  generally  given  in  the  form  of  a  check  valid  for  30  days.     Tlie  airline  must  also 
give  you  a  printed  statement  which  describes  some  of  your  rights. 

--  Cashing  the  denied  boarding  compensation  check  may  result  in  waiving  or  eliminating 
your  right  to  sue  in  court  for  being  bumped.     If  your  damages  may  exceed  the  amount 
of  the  check,  or  if  you  want  to  consider  a  lawsuit,  do  not  cash  the  check  iinril  you  have 
had  time  to  think  it  over  and  obtain  legal  advice. 

--  Make  accurate  notes  of  what  happens  at  the  time  you  are  bumped  in  case  you  later 
decide  to  pursue  your  legal  rights.    Get  the  names  of  every  airline  employee  you  deal 
with  (it  is  always  a  good  idea  to  record  the  name  of  the  person  who  confirms  your  reser- 
vation), and  the  names  and  addresses  of  any  other  persons  who  are  bumped  along  with 
you.  and  of  any  possible  witnesses. 

—  You  may  also  wish  to  inform  the  CAB  of  what  happened  and  what  you  think  about 
it.     This  may  be  done  by  writing  to  the  Office  of  Consumer  Affairs,  Civil  Aeronautics 
Board,  Washington.  D.C.  20428,  and  send  copies  to  your  senators  and  congressional  rep- 
resentative.    If  you  wish  to  file  a  formal  complaint  with  the  CAB  concerning  any  violations 
by  the  airline  of  the  law  or  CAB  regulations,  the  Aviation  Consumer  Action  Project  will  be 
glad  to  send  you  some  helpful  information  on  the  required  procedures. 


The  Aviation  Consumer  Action  Project  believes  that  the  confirmation  of  a  reservation  when  no 
seats  are  actually  available  for  the  flight  is  a  fraudulent  and  unfair  practice,  which  should  be 
stopped.     Since  the  Civil  Aeronautics  Board  has  been  unwilling  to  provide  this  fundamental  con- 
sumer protection.  ACAP  is  working  with  responsible  members  of  Congress  for  new  legislation  to 
accomplish  this.     If  you  share  our  views,  ask  your  senators  and  congressional  representative  to 
support  this  needed  legislation. 


AVIATION  CONSUMER  ACTION  PROJECT 

Post  Office  Box   19029 

Washington.  D.C.     20036 

202-223-4499 

ACAP  is  a  non-profit  organization,  supported  by 

contributions  from  the  public,  which  works  for  improved 

safety  and  consumer  rights  for  airline  passengers. 
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Senator  Kexxedy.  Your  point  is  tliat  the  information  provided  by 
the  airlines  is  incomplete,  and  the  passengers  liave  not  received  the 
information  that  is  the  most  relevant  to  the  particular  traveling 
public's  problems. 

Ms.  Kexxedy.  Right. 

Senator,  it  goes  one  point  beyond  that.  Occasionally  an  inquisitive 
passenger  does  see  one  of  these  warnings  and  generally  cannot  under- 
stand it  and  comes  to  a  ticket  office  or  asks  an  airline  employee  for 
clarification.  When  I  was  a  ticket  agent,  virtually  no  one  came  in  and 
said  may  I  examine  the  tariffs.  But  people  did  come  in  and  say  can  you 
tell  me  what  will  happen  if  my  suitcase  gets  lost,  or  is  that  flight  over- 
sold. 

The  answers  that  I  gave  to  questions  were  to  comply  with  the  com- 
pany's policy  of  reassuring  passengers,  not  to  offer  them  any  preflight 
information  that  might  alarm  them  or  give  a  negative  impression  of 
air  travel  or  our  airline. 

We  were  even,  for  example,  instructed  in  writing  never  to  utter  the 
word  "overselF'  within  hearing  distance  of  passengers.  Somel)ody 
might  come  in  with  a  ticket  saying  it  is  crucial  that  he  gets  to  his 
destination.  Should  he  exercise  extra  caution  and  get  to  the  aii'port 
2  hours  l)efore  flight  time  in  case  the  plane  is  oversold  ?  I  was  to  assure 
him  that  the  airline  did  not  engage  in  such  practices.  If  somebody 
wanted  to  know  what  would  happen  if  his  baggage  got  lost.  T  was  to 
say  it  would  be  perfectly  safe ;  they  would  take  care  of  it. 

I  want  to  stress  that  airline  employees  do  not  deliberately  misinform 
passengers,  they  do  not  understand  the  rules  themselves. 

Another  l)ig  problem,  ticket  agents  and  other  reservation  agents  are 
pathetically  untrained  for  their  job.  In  7  years  I  received  a  total  of 
2  days  classroom  training  from  my  employer  which  covered  the  bare 
fundamentals  of  the  company's  ticketing  procedures  and  the  fare 
tariffs.  During  this  time  the  passengers  rules  tariff  was  never  men- 
tioned. I  was  never  told  what  these  rules  were  or  where  to  find  them. 
I  was  never  instructed  to  read  them.  I  was  never  tested  on  their  sub- 
stance. I  was  not  even  offered  a  simplified  summary  of  their  content. 

We  did  receive  some  training,  but  most  of  the  time  was  occupied 
with  matters  of  how  to  sell  package  tours,  how  to  calm  down  irate 
passengers  and  how  to  cope  with  intricacies  of  the  airline's  grooming 
code,  including  a  day  at  Helena  Rubenstein's  beauty  salon. 

This  leads  to  another  proljlem.  The  tariffs  cannot  be  waived  by  any 
employee  or  agent  of  the  airline,  and  any  misleading  or  incorrect  state- 
ments they  make  may  be  totally  disregarded  by  the  customer  relations 
department.  A  passenger  who  seeks  recourse  through  legal  action  will 
soon  discover  that  CAB  imprimatur  on  these  tariffs  gives  them  the 
force  of  law. 

Senator  Kexxedy.  Are  not  they  required  under  part  221  of  14  CFR 
to  display  in  a  conspicuous  place  a  notice  indicating  effective  tariffs, 
and  are  not  tariffs  supposed  to  be  available  for  inspection  by  the 
consumer? 

Ms.  Kexxedy.  They  are  technically  available.  There  is  a  copy  at 
every  airline  ticket  office.  If  you  go  to  the  ticket  office,  there  is  no  way 
that  you  as  a  })assenger  could  find  the  appro])riate  tariff  on  your  own. 
You  need  the  hel))  of  a  ticket  agent.  Xow,  if  that  ticket  agent  has  not 
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been  trained  on  how  to  road  these  things  and  interpret  them — they  are 
vrritten  in  incredibly  complicated  ]an<xua<>:e. 

Senator  Kexxkdy.  What  do  you  thiidc  should  be  done  ? 

Ms.  Kennedy.  First  oi"  all,  "the  rules  should  be  simplified.  There  is 
no  reason  reference  material  could  not  be  given  to  ticket  agents  in  a 
simplified  manner,  and  to  passengers  in  a  simplified,  readable  form  be- 
fore they  get  on  the  phme.  Right  now  the  carriei-s  have  no  incentive 
to  train  their  agents  or  to  inform  passengers,  because  they  are  really 
not  liable  at  this  point  for  any  misinfoiniation  their  employees  give. 

To  illustrate  the  incredible  complexity  of  these  i-ules.  we  woukflike 
to  submit  a  copy  of  the  current  rule  .')80,  which  occn])ies  IS  pages  of 
small  piint  in  the  passenger  i-ules  tarill'.  and  it  deals  with  the  rigOits  of 
the  passengers,  which  are  few,  and  the  limits  of  responsibility  "on  the 
airline  when  for  any  reason  the  passenger  is  not  carried  to  his  or  lier 
destination. 

[The  documents  referred  to  follow :] 
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C.T.C.(A)N0.53 


C.A.B.  NO.T42 


Airline  TarlH  Publlskan,  Inc..  Aq^nt 

LOCAL  AND  JOINT  PASSENGER  RULES  TARIFF  NO.  PR-6 


8th   Revised    Page    168 
els  7th  Revised  Page    168 


SECTION  Vn  -  REFUNDS  AND  REROUTINGS 


FAILUHB  TO  OPERATE  ON  SCHEDUIJ   (Applicable  only  to  Standby  fares). 

(A)  Liability  of  Carrier.  Except  to  the  extent  provided  In  Paragraph  (B)  of  this  rule,  carrier 
shall  not  be  liable  for  falling  to  operate  any  flight  according  to  schedule  or  for  changing 
the  BChedulo  of  any  flight,  with  or  without  notice  to  passenger. 

(B)  Options  of  Passengers.   Whenever  carrier  fails  to  operate  any  flight  according  to  schedule 
or  changes  the  schedule  of  any  flight,  carrier  will,  at  the  request  of  the  passenger: 

(1)  Transport  the  passenger  on  another  of  its  flights  on  which  space  is  available. 

(2)  Refund  an  anount  determined  in  accordance  with  Rule  390  upon  surrender  of  the  unused 
portion  of  the  ticket. 


KAlLimE  TO  OPERATE  QH  SCHEDULE   OR  FAILURE  TO  CARRY   (Not  Applicable  to  Standby  Fares) 
(A)   General. 

(1)  (Not  applicable  to  AC) .  The  provislo 
■ticket  and  a  confirmed  reservation  on 
reasons  named  bt-low. 

(?)      (Applicable  to  AC).   The  provisions  of  this  rule  apply  on. y  to  a  passenger  who  has  a 
reservation  on  a  flight  which  he  does  not  use  for  one  of  'he  reasons  named  below. 
'°*   Slow-"""'''  ^°''   '"''  P"'"''""  °'  ^"'^  '""^^'  '"^  following  terms  have  the  weaning  indicated 


a(l)  Comparable  air  fanspor  tat  i 
£ir  carriers  hoT.fing  ccrtif 
issued  by  the  Cl/il  Aoronau 

A ( 2 )  Connecting  point 
flight  of  one  ca 
flight  of  the  sa 


Boa 


provided  by  air  car 
lence  aid  necessity 


foreign  permits 


a  point  to  lihlch  a  passenger  holds  or  held  confirmed  space  on  a 
ind  out  of  which  the  passenger  holds  or  held  confirmed  space  on  a 
mother  carrier.   All  airports  through  which  a  city  is  served  by 

any  carrier  shall  be  deemed  to  be  a  single  connecting  point  when  the  receiving  carrier 

has  confirmed  reservations  to  the  delivering  carrier; 


A(3)   Delivering  carrl^ 
sp 

A<4)   HI 


a  Carrie 


whose  flight  a  passsnger  holds 


held  confirmed 


ecting  point  when 


enoer  holding  confirmed  space  O" 
lying  carrier  is  unable  to  use  such  confirmed  space  because  the  deliver- 
ing carrier  was  unable  to  deliver  him  to  the  connecting  point  in  time  to  connect  with 
such  receiving  c.rrlcr's  flight. 

NOTE:   The  same  -ules  regarding  delivering  and  receiving  carrier  responsibility  apply  at 
the  subsenuent  point (s)  of  misconnect ion  as  would  apply  at  the  point  of  original 


-'vfg 


r(E) 


ther 


than  the  origin 
the  destination 
ticket,  on  whos 


a  carrier  or  combination  of  connecting  carrl 
receiving  carrier{s),  operating  b^tteen  the  point  of  misconnectio 
■r  next  point  of  stopover  or  connecting  paint  shown  on  the  passengc 
flight  a  passenger  is  transported  from  the  connecting  point; 


*<6)   Original  roceiylng  carrlpr(s)  means  a  carrier  or  combination  of  connecting  carriers  on 

whoso  fllght(s)  :  passenger  originally  held  or  holds  confirmed  space  from  a  connecting 

point  to  a  dest  litat  ion ,  next  stopover  or  connecting  point; 
*C   Outbound  flight  t  eans  the  flight  on  which  a  passenger  originally  held  confirmed  space 

beyond  the  point  where  the  schedule  Irregularity  or  failure  to  carry  occurs; 
A(8)   Schedule  irregul;  rity  means  any  of  the  following  IrregTilarlties : 

(a)   Delay  In  scl  eduled  departure  or  arrival  of  a  carrier's  flight  resulting  In  a  mls- 


any  other  delay  or  Interruptio 


ctio 

(b)  Flight  canc(  llatlon,  omission  of  a  schedule  stop. 
In  tho  schetuled  operation  of  a  carrier's  flight, 

(c)  Substitution  of  equipment  of  a  different  class  of  service,  or 

(d)  Schedule  chi.nges  which  require  rerouting  of  passenger  at  departure  time  of  the 
original  fl: ght . 


(Continued  on  next  page) 
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CORRECTION    NO.     7a(,(i 


NO  CHANGE  ON  THIS  PAGE. 


C.T.C.CA)N0.53 


C.A.B.  NO.V;2 


AlrllH*  Tariff  rublitk*ri.  Inc.,  Ag^nt 

LOCAL  AND  JOINT  PASSENGER  RULES  TARIFF  NO.  PR-6 


SECTiora  vn  -  refunds  and  reroutings 


FAILURE  TO  OPERATE   OH    SCHEDITLE  OR   FAILUHK   TO  CARHY      (Not   Apnllcablg    to   Standby    r»r>»)    (Cent lnu«d) 
(C)      Schedule    Irregularity 

(1)       (Not   applicable    to  CP   for   transportation  bot>ccn   Honolulu  and   polDta    in  Canada  or   tho 
United    St.ite9:    Not    applicable    to  PA-,)*hen    a    passenger   «111    be   delayed   because   of   a 

.         pularlty    or   a   carrier   cancels    the    passenger's    reservation   pursuant    to   Rule 


Ion    of    Ruf 


atlon)r 


(a)  Any  car 
celvlnp 
stopove 


tbo 


causing  Buch  delay  or  In  the  case  of  a  Disconnection  the  original 
ler(B)  (Except  CH,    NY  or  011)  «111  transport  the  passenger  «lthou 
Its  (their)  next  fllEht,  on  which  space  Is  available,  In  the  base 
r  service  as  the  passenger's  original  outbound  flight  at  no  additional  cont  I 
assonger;  If  space  Is  available  on  a  fllght(B)  of  a  different  class  of  servlc. 
cceptable  to  the  passenger,  Bucb  lllKht(s)  »111  be  used  without  stopover  at  no 
ddltlonal  cost  to  the  passenger  only  If  It  (they)  will  provide  an  earlier  arrival 
t  the  passenger's  destination,  next  stopover  point  or  transfer  point,  or 
f  the  carrier  causing  such  delay,  or  In  the  case  of  mlsconnect Ion  the  original 

ler(s)  Is  unable  to  provide  onward  transportation  acceptable  to  the 

other  carrier  or  combination  of  connecting  carriers  (other  than  CH , 
af  the  request  of  the  passenger  will  transport  the  passenger  vltboi't 
stopover  on  Its  (their)  next  rilght(s)  In  the  Bame  cIbbb  of  service  as  the  passen- 
ger's original  outbound  flight  or  If  space  Is  available  on  a  Jllght(G)  of  a  dlffir 
class  of  service,  acceptable  to  the  passenger,  such  fllght(s)  will  be  used  without 
stopover  at  no  additional  cost  to  the  passenger  only  If  It  (they)  will  provide  ai 
earlier  arrival  at  the  passenger's  destination,  next  stopover  point  or  transfer 
point,  or 


"ivlhg 


on) , 


chedule 


egularlty   will 


Bfund  In 


(a)  ,  Transport  the  pa 


available;  or 
Endorse  to  anothc 

of  the  ticket  for 
Rcro;ite  the  paase 

purposes 
reer  to  d 

thereof,  by  Its  oi 
cxcoBs  baggage  ch 
charges)  for  the 
applicable  portlo 
paymoni  from  the 
for  tbo  rcvltf-.ed  r 
Make  Involuntary 

»D  servlc 
arges  and 
revised  r 
nB,  as  de 
passenger 
outing  ar 

refund  In 

another  of  Its  passenger  alrcra 

or  to  any  other  transportation 
of  rerouting;  or 


rdan 


nth  Rul<   390 


deFt<n:.»<on  n^'ed  on  'he  tl'-ket,  <■ 

s  or  by  other  means  of  transportation;  and  If  the  far 
any  applicable  service  charge  (not  Including  berth 
utlng  la  higher  than  the  refund  value  of  the  ticket, 
ermlned  from  Rule  395,  carrier  will  require  no  addltl 
but  will  rclund  the  difference  If  the  fare  and  charg 
lower;  or 

accordance  with  the  provisions  of  Rule  390. 
ppllcable  to  AC, CP.PV , ND, PKor  TZ)When  carrier  Is  unable  to  provide 
such  carrier  causing  the  passenger  to  be  delayed  will; 


ward  transportation  acceptable 
rlers  (other  than  CH.LX.KY  or 
assenger  without  stopover  on 
B  the  passenger's  original  ojl- 

dlfferent  class  of  service, 
without  stopover  at  no  addition 
arller  arrival  at  the  passenger 


If  the  carrier  causing  such  delay  Is  unable  to  provide 
to  tbe  passenger,  any  other  carrier  or  cosblratlon  of  c 
OH),  at  the  request  of  the  passenger  will  transport  the 
Its  (their)  next  f)lght(s)  In  the  same  class  of  service 
bound  flight  or  If  space  la  available  on  a  fMght(8)  of 
acceptable  to  the  passenger,  such  fllght(s)  will  be  use 
cost  to  the  passenger  only  If  It  (they)  will  provide  an 
destination,  next  stopover  point,  or  transfei  point;  an 
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SECTION  VII— REFUNDS  AND  REROUTINGS 


Il.URK   TO  OPERATE   ON  SCHEnia-E   OR    FA  IllT.E  TO  CARRYIScl    Applicable    to   Standby   Fares)  (CoDtlnued) 


nteed  Standby  Se 
perated  with  air 
9)Compensate    the 


^Ice;    EA    Air-Shuttle    flights;    Not    applicable 
raft   whose   maximum  certificated    take-off 
passenger    for   Carrier's    Failure    to   Provide 


(Continued) 

(3)  (Not  applicable  to  INE  Gua 
via  AS.RV  or  WC  on  flights 
weight  Is  12,500  lbs.  or  1 
Confirmed  Space  as  Follows 
(a)   Conditions  for  payment  of  compensation 

Subject  to  the  exceptions  in  this  subparagraph. carrier  (other  than  CT.NY  or, OH  will 
toodor  to  passenger  tho  amount  of  compensation  specified  In  sub-paragraph  (b)  when: 

1.  Passenger  holding  a  ticket  for  confirmed  reserved  space  presents  himself  for 
carriage  at  the  appropriate  time  and  place,  having  complied  fully  with  carrier's 
requirements  as  to  ticketing,  check-in,  and  reconfirmation  procedure  and  being 
acceptable  for  transportation  under  carrier's  tariff;  and 

2.  The  flight  for  which  tho  passenger  holds  confirmed  reserved  space  Is  unable  to 
eccomJDOdate  the  passenger  and  departs  without  him, 

EXCEPTION  1:   The  pasKongcr  will  not  be  eligible  for  compensation  if  the  flight  upon 
which  the  passenger  holds  confirmed  reserved  space  Is  unable  to  accom- 
modate him  because  of: 
(1)  Covcrnmtnt  requisition  of  space;  or 
(11)  Substitution  of  equipment  of  lesser  cipaclty  when  required  by 
operational  and/or  safety  reasons. 


t  the 

ti 

asseuger 

ver  a 

r 

(1) 

ea 

(11) 

wh 

;  to  INE.RW.AS, AL,AA,BN  CO, DL.EA.TL, NA , NC , NW ,0Z , PA.PI ,RV , 
or  »C)The  passenger  will  not  be  eligible  tor  compensa- 
r  arranges  for  alternat.  means  of  transportation  which, 
:h  arrangement  is  made,  is  planned  to  arrive  at 
It  point  of  stopover  If  there  is  no  next  point  of  stop- 


stlnatio 


■lie 


tha 


in  the  United  State 


the  flight  Is  between  poA 
later  than  two  hours  after,  or 

(ill)   where  the  flight  Is  between  points  in  the  United  States  and 
points  in  Canada,  not  later  thin  for  hours  after  the  planned 
arrival  at  the  passenger's  uex ,  point  of  stopover  or  If  there 
Is  no  next  point  of  stopover  at  passenger's  destination,  of 
the  fllg*'*  —  ..*.««.-  »t-_  -;2r-:-ger  ;iolds  a  cwu;*.«cu  .^.>w.»b>.^ 
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SECTION  VII- REFUNDS  AND  REROUTINGS 


FAILURE  TO  OPERATE   ON   SCHEDULE  OR   FAILURE  TO  CARRY      (Not    Applicable    to  St.lndby    F^ren)       fContlnuod) 
(D)       (Continued) 

(3)       (Continued) 

(a)       (Continued) 


EXCEPTION   4: 


(Applicable    to  BNE,    RW,    AS,    AL,    AA,    BN,    CO,    DL,    EA,    FL,    NA,    NC,    NW,    OZ,    PA, 

Pi,  RV,  SO,  TT,  TW,  UA,  HA  and  *C  only) 

The  passenger  »1I1  not  be  cllelble  for  compensation  If  carrier  a 
for  comparable  air  transportation  or  for  other  transportation  a 
and  used  by  the  passenner,  ihlch  at  the  time  either  such  arrange 
made,  Is  planned  to  arrive  at  the  airport  of  the  passenger's  nex 
t  point  of  stopover,  at  the  airport  of  the 


or  If  th 
passenge: 

(1)   ear 

(11) 


cceptcd 
nent  Is 


JEtlnatl 

earlier  than,  or 

•here  the  flight  Is  between  points  In  the  United  States,  not  1 
than  two  hours  after,  or 

(111)   where  the  flight  Is  between  points  In  the  United  States  and  do 
In  Canada,  not  later  than  four  hours  after 
the  planned  arrival  at  the  airport  of  the  pass 
stopover,  or  If  there  Is  no  next  point  of  stop 
""^       nger's  destlnatlor,  of  the  flight  on 


holds 

EXCEPTIOH  5;  The  passenger 
accommuda ted  o 
but  Is  offered 


r's  next  point 
at  the  alrpo 
ch  the  passeng 


111 


3t  be 


3the 


tha 


llglble  for  compensation  If  the  passenger  Is 
he  flight  lor  which  he  holds  confirmed  reserved  space, 
corunodatloiis  or  Is  seated  In  a  compartment  of  the  aircraft 
peclfled  oi.  his  ticket,  provided  that  a  passenger  seated 
which  a  lo\'er  fare  Is  charged  shall  be  entitled  .to  an 


xplalned  hereo 
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SECTION  Vn  •  REFUNDS  AND  REROUTINGS 


FAILURE  TO  OPERATE  ON   SCHEDULE   OR  FAILURE  TO  CARRY      (Wot   Applicable    to   Standby   Fares)    (Continued) 
(D)       (Contltlued) 

(3)       (Continued) 

(b)   Amount  of  Compensation  Payable 

1.  Subject  to  the  provisions  of  paragraph  (3) (a)  of  this  rule,  carrier  (other  than 
CU,  NY  ,0H)  will  tender  liquidated  damages  In  the  amount  of  the  value 
of  the  first  remaining  flight  coupon  of  the  ticket  but  not  less  than  $25.00 

(  $25.00Canadlan  Currency)   and  not  more  than  $200.00!  S200.00  Canadian  Currency) 
which.  If  accepted  by  the  passenger  and  paid  by  carrier,  will  constitute  full 
compensation  for  all  actual  or  anticipatory  damages  Incurred  or  to  be  Incurred 
by  the  passenger,  as  a  result  of  carrier's  failure  to  provide  passenger  with 
confirmed  reserved  space. 

2.  For  the  purpose  of  this  rule,  the  value  of  the  first  remaining  flight  coupon  of 
the  ticket  shall  be  the  applicable  one  way  fare  or  fifty  per  cent  of  the  appli- 
cable round  trip  fare^  as  the  case  Bay  be.  Including  any  surcharge,  less  any 

applicable  discount. 

3.  (1)   (Not  applicable  to  ONT.RW,  AS,  AL,TS,  AA,  BN,CO,DL,EA,FL,HA,  NA  ,  NC,  NT«,  PA,PI  ,I1V  ,  SO 

TT,TW,UA,WA  and  WOSald  tender  »111  be  made  by  carrier  on  the  day  the 
failure  occurs,  and  If  accepted  will  be  receipted  for  by  the  passenger. 
Provided,  however,  that  when  carrier  arranges,  for  the  passenger's  con- 
venience, alternate  means  of  transportation  which  departs  prior  to  the 
time  such  tender  can  be  made  to  the  passenger,  tender. shall  be  made  by 
mall  or  other  means. 

(11)   (Applicable  to  ■yn- ,RW, AS,AL,TS,AA,BN,CO,DL, EA,rL,HA,NA, NC,  W(,PA,PI ,RV, SO, 
TT,TW,UA.KA  and  WC  only)Sald  tender  will  be  made  by  carrier  on  the  day  and 
at  the  place  where  the  failure  occurs,  and  If  accepted  will  be  receipted 
for  by  the  passenger.   Provided,  however,  that  when  carrier  arranges,  for 
the  passenger's  convenience,  alternate  means  of  transportation  which  de- 
parts prior  to  the  time  such  tender  can  be  made  to  the  passenger,  tender 
shall  be  made  by  mall  or  other  means  wltblo  24  hours  after  the  time  the 
failure  occurs. 


Carry  (Applicable  to  AC,  CP,PV,ND, 
ride  previous 


PW 


Vhon 
pahs 

the  carrier  Is  unable  t 
Bnger  to  be  delaved  will 

(1) 

Transport  the  passenger 
cost  to  the  passenger. 

(2) 

Reroute  the  passenger  o 

nd  TZ   only) 
flmed   space,    e 


ch  carrier 


using  tfa 
add  1  tic 


another  carrler(fi)  at  no  additional  cost  to  the  passenger  o 
the  first  avallatle  fllght(s)  which  will  provide,  the  earliest  arrival  at  the  passenger 
destination,  next  stopover  point  or  transfer  point,  and 

(Not  applicable  to  PV  or  ND)Conpcnsa te  the  passenger  for  <arrler'8  failure  to  provide 

the 


(a)   Conditio 


paym 


nt  of  compensatlc 


npensatlon  specified  In 


;n_.   Carrier  will  tender  to  paasenge 
ubparagraph  (b)  when: 


Passenger  holding  a  ticket  for  confirmed  reserve  I  space  presents  himself 
for  carriage  at  the  appropriate  time  and  place,  oavlng  compiled  fully 
with  carrier's  requirements  as  to  ticketing,  che;k-ln,  and  reconfirmation 
procedure,  and  being  acceptable  for  transportation  under  carrier's  tmrlff- 
and 


The  flight  for  which  the  passenger  holds  conflmod  reserved  space  la 
to  accoaaiodate  the  passenger  and  departs  without  bin. 


unable 


EXCEPTION:   (Applicable  via  PTi'  only)  The  passenger  vlll  not  be  eligible 

for  compensation  if  the  flight  upon  which  the  passenger  holds 
confirmed  reserved  space  Is  unable  to  accomodate  him  because 
of  substitution  of  equipment  of  lesser  c^apaclty  or  restricting 
capacity  on  a  flight  when  required  by  operational  ancl/or  safety 


For  explanation  of  abbrevlatlc 


rks  and  symbols 


(Continued  on  next  page) 
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SECTION  VII—  REFU:<IDS  AND  REROUTINGS 


FAILURE   TO   OPERATE    OX   SrHEPUT-E    OR    FAILURE    TO  CARRYtNot    AppUc.blo    to    St.ndhy    F.roB)  (Cont  Inuodl 
(L)      Failure    to   Carrv(Appllcablc    to   AC.rp,STl,PW    .nrf   TZ   only)  (Continued)  "roHMt-Ont Inuod. 

(3)       (Continued) 

(b)      ^p^ount    of   Compensation    payable 

(1)      Subject    to    the    provisions   of    Paragraph    ^^(a)    of    thin    rule, carrier  will    t»n 
liquidated    danagcs    In    the    amount    to    be   dclcrr.lncd 
accepted    by    the    passenger,    will    constitute    full    cc    .  _ 
anticipatory    damages    Incurred    or    to    be    Incurred    by    the    pa 
to    provide    passenger   with   confirmed 


Value 


tallur 


ted  belo 
n  for 
engcr 


Df   ft 


f  llR 


U.S.  or 
Khlchev 
chase  o 


$  1.05  -  $5.00 


S  5-05-SlO.OO 


$10.05-  and 


(Payable  In  the 
used  Id  the  pure 
U.K.  Currency 


Full  value  of  the 
first  remaining 
flight  coupon 


SjOO 


50^   of    the    value 
of    the    first    re- 
malnlug    flight 
coupon   subject    to 


cr 


had    l-r>    ot    S4Q.Q0 


Canadian   currency 


Full  va 
first  r 
flight 


upon 


5.00 


50^ 

of  the  first  re 

malnlng  flight 

coupon  subject 

a  nnxlmura  vl 

and  PW  of  S  40.00 


CP 


(11)  For  the  purpose  of  this  rule,  the  value  of  the  first  remaining  flight 
shall  be  the  applicable  one-way  fare  less  any  applicable  discount. ' 

(ill)Sald  tender  will  be  made  by  carrier  on  the  day  and  at  the  place  where  the  fall 
occurs,  and  If  accepted,  will  be  receipted  for  by  passenger. 
Change  In  Schedule  (Applicable  via  AC,«SE ,RW  AS ,AL ,AA ,BN ,00 ,DL ,EA .FL .NA ,NC,NW ,02 ,P1 ,S(i 


TW.UA  .Via  and  fcC)' 


Whe 


nger 


vlll  be  delayed  because  of  a  change  In  Its 


Transport  the  pas 
or  transfer  point 
cost  to  the  passe 
ported  on  one  of 
arrival  than  its 


its 


llr 


hedule,  carrier  will  arringe 
;xt  stopov 


the  destlna t ion, next  stopover  point 
ihown  on  its  portion  of  the  t icket .wl thout  stopover  at  no  additio 
:er, provided  that  a  passenger  who  paid  a  coach  fare  will  be  tra  is^ 
;s  first  class  flights  only  If  such  flight  will  provide  an  earlie: 
!Xt  coach  fllcht  on  which  spafo  is  .v»ll-hle 


EXCEPTION  1:   UA  will  transport  a  passen.;er  who  paid  a   Hawaiian  Economy  Coach  Fare 
on  one  of  its  First  class  jr  Coach  flights  only  if  such  flight  will 
provide  an  earlier  arrival  than  Its  next  Hawaiian  Economy  Coach  fll-.ht 
on  which  space  Is  available; 

EXCEPTION  2:   XA  will  transport  a  passen:;er  who  paid  an  Economy  Fare  on  one  of  in 
First  Class  or  Coach  flights  only  If  such  flight  will  provide  an 
earlier  arrival  than  the  nixt  economy  flight  on  wlilch  space  is  available 

(Not  applicable  to  AC,AL,AA  ,DL,EA  ,NA  ,S0  ind  WC,   Applicable  to  IIN  for  transportation 
only  between  Hllo  or  Honolulu  and  Dallas 'Ft.  Worth , Houston , Miami/Ft .  Lauderdale, 
New  Orleans  or  St.  Louis.   Applicable  to  CO  for  transportation  only  between  Hllo  ir 
Honolulu  and  Los  Angeles.   Applicable  to  TW  for  transportation  only  between  Honolilu 
and  Los  Augeles.   Applicable  to  UA  for  t /ansportatlon  only  between  Hllo  or  Honolulu 
and  Los  Angeles  or  San  Francisco;  to  NT  for  transportation  on  nonstop  flights  onl/ 
between  Chicago, Minueapolls/St .  Paul, New  York/Newar)!  or  Seattle  and  Anchorage  or 
between  Hllo/llonolulu  and  Anchorage  , Los  .'.ngeles,  Portland  , Ore.  , San  Francisco  or 
Seattle  and  to  WA  for  transportation  bet.-een  points  In  Alaska  or  between  Seattle  -nd 
points  in  Alaska  or  between  Hllo  or  Honolulu  and  Anchorage,  Los  Angeles .Oakland ,S <n 
Dlego  or  San  Francisco). 
Endorse  the  unused  ticket  for  the  purpoe-j  of  rerouting  over  another  carrier;  or 
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SECTION  VII—  REFUNDS  AND  REROUTING 


FAILI/IU:   TO  OPERATE   ON   SCHEDULE   OR   FAIUiRE   TO  CARKY  (    ''■'ot    applicable    to   Stanijby    Faics)  (Continued) 

ary  Refund). 


(F)   (1)   Cbange  In  schedule   (Continued) 

(c)   Refund  In  accordance  with  Rule  390  (In 
CP  and  PA) 


(2)   (Applicable 


Whe 


change  In  Its  schedule, 


rler  causing 


oUie 


f    its  passenger  aircraft  on  which  space  Is 

■isportation  service  the  unused  portion 


(b)  Endorse  to  another  carrier  or  to  any  othi 
of  the  ticket  for  purposes  of  rerouting;  or 

(c)  Reroute  the  passenger  to  destination  named  on  the  ticket,  or  applicable  portion 
thereof,  by  its  own  services  or  by  other  means  of  transportation;  and  if  the  fare, 
excess  baggage  charges  and  any  applicable  service  charge  (not  including  berth 
charges)  for  the  revised  routing  is  higher  than  the  refund  value  of  the  ticket,  or 
applicable  portions  as  determined  from  Rule  395,  cprrier  will  require  no  additional 
payment  from  the  passenger,  but  will  refund  the  dilference  If  the  fare  and  charges 
for  the  revised  routing  are  lower;  or 

(d)  Hake  Involuntary  refund  In  accordance  with  the  proi Isions  of  Rule  390. 
(C)   AtlENITIES/SERVICES  FOR  DELAYED  PASSENGERS 

(1)   Via  RW 

RW  will  assume  the  following  expense; 
reservations  on  cancelled,  delayed  o: 
infomcd  of  the  availability  of  such 
Exception :  When  local  boarding  passi 
prior  to  the: 


3ffe 


ill  be  made  to  absorb   thel 
(a)   Hotel  Room  will  be  provided  each  pa.ssengo 

hours  during  the  period  10:00  P.M.  to  6:00  A..M. 
Exception:   Hotel  accomodations  will  not  be  furnished  to  ; 
interrupted  at  a  city  which  is  also  his  perm?n 
of  military  agencies  traveling  on  tickets  is.'.u 
por'stion  requests. 

(b)   Meals.   Each  passenger  will  be  provided,  upon  reques 
cancelled  or  delayed  in  excess  of  one  hour  during  no 


will  be  provided  for  passengers. 


rred  by  passengers  holding  confirmed 
rrupted  RW  flights.   Passengers  will  be 
ties  when  a  delay  is  expected  to  exceed  four 
have  been  advised  of  the  schedule  irreguia 
their  place  of  business  or  residence,  no 


(d)   Communic.i 
passenger 
(2)  Via  AS 

AS  will  provide 


EXCEPTION  1: 


:.  RW  destination  or  slopovtr  point. 

I  he  following  amenities  to  passengers  holding  confirmed  reser 
.?ss  of  service)  on  an  AS  flight,  which  is  cancelled,  delayed 

period  in  excess  of  four  hours.  AS  will  advise  all  passenger 
:ios  when  such  delay  is  expected  to  exceed  four  hours. 


for  passengers  when  the  local  coach 
from  point  of  origin  or  last  point  of 
n  or  next  point  of  stopover  is  less 


AS  will  not  assume  any  expense 

fare  over  the  affected  portion 

Etcpover  to  point  of  dcstlnati 

than  $50.00. 
EXCEPTION  2:   AS  will  not  assume  expenses  of  originating  passengers  who  elect  to  travel 

on  a  flight  after  having  been  advised  by  AS  prior  to  departure  that: 

(a)  from  information  obtained  from  weather  bureau  observations  and 
forecasts  the  chance  of  landing  at  their  destination  is  less  than  50%. 

(b)  If  the  plane  overflies  their  destination  AS  will  provide  return 
passage  to  their  destination  on  the  first  flight  on  which  space 
is  available,  but  will  rtot  pay  any  interrupted  trip  expenses,  and 

(o)   if  they  choose  not  to  travel  on  th»t  flight,  then  ground  transport- 
ation will  be  orovided  from  the  airport  back  to  the  city  or  hotel. 
(a)   Hotel  Room.   AS  will  furnish  a  hotel  room  If  the  dell  y  is  expected  to  exceed  four 
hours  during  the  period  10:00  P.M.  to  6:00  A.M. 


EXCEPTION:   Where  the  delay  occurs  at  the  point  of  origin  or  at 

the  passenger's  air  trip  AS  will  not  tui  nlsh  hotel 

passenger  otiier  than  Military  or  Civiliin  personnel 

agents  travelling  on  tickets  Issued  against  the  gov 

requests. _^ 


stopover  point 
onunoda  t  looe  to 

the  Military 
imcnt  transport 


The  provisions  of   Rule  380(0(1)  and  (2)  will  apply  to  pa 
portBtlon  via  RW  and  AS  provided  such  passengers  have  been 
which  the  schedule  irregularity  occurs, 
r  explanation  of  aijbrev  la  t  ions  ,  rclerence  marks  and  symbols 


(Continued  on  next  p 
ngers  paying  standby  fares  for  trans- 
eared  for  boarding  the  flight  on 

plained  hereon,  see  Page  8. 


ed   bu 
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FAILURE   TO   OPERATE   ON    SCHEDULE    OR    KAIl.fRE   TO   CARR^^^T^;:^  .ppt.e.ble    to    S t .ndh^JF»^.0 /P^iriTTTTT^ 

.  (C)      AMENITIES/SERVICES   FOR    DELAYED  PASSENGERS         (Continued) 
(2)      Via   AS       (Continued) 

(b)      Meals        Passengere   whose    flight    is   delayed  or   cancelled   durlna    nor™.l   ».>  l    h„\,-. 

^Iir^',L"riLr  ""J^   appropriate    to   the    tl„e  or   da^U    tio'deuTilu'ixt^rbe. 


yond 


»1  hours.   No  alcoholic  beverages  »111  be'f uriilshcd' to'any  p»aengers 


(c)   Ground  Transportation  will  be  provided  to  all  passengers. 

<<>)  Communications.  Company  teletype  will  be  used  In  transmitting  delayed  ar 
messages  when  text  does  not  exceed  25  words.  Messages  will  be  handled  fr 
Reservations  or  Airport  Ticket  Office  to  another. 


AL 


xpen 


ihedule 


Carrier  will  a 

of  service,  in 

which  passenge 

boarding.   Car 

when  a  schedule  irregularity  is  expected  to 

(a)   Communications :   One  15-word  message 


unio  the  followlni 
rrcd  as  a  result 

hold  confirmed  reser 
er  will  advise  all  pa 


:\ts 


United  Stat 
(b)   Meals:   Pas 


long-dista 


r  all  its  passengers,  regardless 

irregularities  of  Carrier's  fllgh 

or  are  standby  passengers  cleared  for 

of  the  available  amenities  and  services 
esult  In  a  delay  exceeding  four  hours. 

Carrier's  Internal  communications  systen 
telephone  call  to  any  point  within  the  Continental 


ssengers  who  would  otherwise  receive  complimentary  meal  service  on  a 

flight  which  is  delayed  or  cancelled  will  be  furnished  one  meal.   No   alcoholl 
beverages  will  be  furnished  to  any  passenger. 
EXCEPTION:   No  meals  w 
compliment 
(c)   Overnight  Accommodatio 


engers  rerouted  on  flight 


(1)  Where  schedule  irregularity  is  expected  to  result 
during  the  period  10:00  P.M.  to  6 : dO  A.M.,  Carrier 
accomraoda  t  ions . 


(2)   Overnichl 


which  sche 
night  accc 

(1)   wher 

fron 

(11)   roac 

:commodat Ic 


of  the  alrpor 


nd It  ions  are 
shall  include 


ides  more  than  1  hour's  s 
hazardous  due  to  weather 


(1)  a  hotel/molel  room  designated  by  Carrier, 
(11)  breakfast,  if  breakfast  service  is  not  available  on  passen 
routed  morning  flight  from  the  airport,  and 
(111)  round  trip  transportation  via  limousine,  or  If  unavailable 
between  airport  and  hotel/ motel. 


Tra 


sportati 


rier  will 
stances  only: 

(1)  For  passengers 
tlon,  stopover 
causing  mlscon 


Wher 


tKe~ 


lite 


:tlo 


on  AL  flight  that  is  cancelled  to  passenger's  destlna- 
ctlng  point,  or  Is  delayed  to  connecting  point  thercly 
o  onward  flight.  Carrier  will  furnish: 


(1) 


scheduled  surfac 
scheduled  to  .irr 
4  hours  and  befo 


transporlat ion" provided  that  such  t 
;  at  passenger's  destination  or  sto 
1:00  A.M.  the  following  day,  or 

(11)   charter  transportation  (via  mitorcoach,   limousine,  taxi  or  air  taxi) 
or  car  rental,  whichever  mode  is  available  and  least  expensive;  pro- 
vided that  scheduled  surface  transportation  described  in  (1),  above,  1 
unavailable,  and  that  the  cost  of  charter  or  car  rental  is  less  than 
the  cost  of  overnight  accommodations  described  in  paragraph  (c),  above 


(Continued  on  next  page) 


•  -  Except  as  otherwise  provided. 
For  explanation  of  abbreviations. 

reference  ma 

rkL 

and  symbols 

sed  but  unexplained  her 

con,  see  Page  8. 
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SECTION  VII— REFUNDS  AND  REROUTING 


FAILURE  TO  OPERATE  ON  SCHEDULE  OR  FAILURE  TO  CARRY   .(No 


able  to  Standby  Fares) (Continued) 


(C)   AMENITIES/SERVICES  FOR  DELAYED  PASSENGERS 


(Continued) 


(3)   Via  AL    (Continued) 

(d)   Alternate  Transportatl 


(2)   Passengers  subj 
tlon,  stopover 

refund  pursuant  to  Rule  390,  chart 
taxi  or  air  taxi)  or  car  rental,  whlche 
Bive;  provided  that: 

(1)  no  scheduled  surface  transportatl 
passenger's  sole  expense;  and 

(ii)  the  cost  of  charter  transportat lo 
lary  refund  pursuant  to  Rule  390; 


(Continued) 
t  to  schedule  irregularity  at  boarding  station  (AL  origina- 
ting point)  will  be  furnished,  in  ' 


3f  In 
rcoach 
and  Ic 


is  available 
allable  for  passenger's  us 
rental  does  not  exceed  ir 


(ill)  the  cost  of  charter  transportation  or  car  rental  is  less  than  the  cost  o 
overnight  acconmiodations ,  if  applicable,  provided  pursuant  to  paragraph 
(c)  above. 


(3)  In  sn 
and  If 
cities 

Extraordina 


ilrpor 


s  of  schedule  irregularity, 
available,  taxi  service  fro 
ed  by  the  airport. 

rcumstances:  Carrier  will  provide  such  other  or  addltlo 
ch,  in  Carrier 's  judgment,  are  requrred  by  special  clrcu 
s  of  certain  passengers  such  as  unaccompanied  children, . invalids, 
pacitated  passengers,  in  order  to 
igcrs . 
r  UA 


Titles 
i  and/ 
<  and/ 


alntaln 


health  and 


flight 
p.issen, 

(a)   Hotel  Room. 


*111  a!-sutne  the  following  expenses  for  all  its  passengers,  regardless  of  cla 
ce,  incurred  as  a  result  of  cancellation,  delay  or  Interruption  of  carrier's 
n  whlcli  a  passenger  holds  confirmed  reservations.  Carrier  will  advise  all 
rs  of  the  available  amenities  when  a  delay  is  expected  to  exceed  four  hours. 


ler  will  furnish  a  hotel  room  if  the  delay  Is 
hour:,  during  the  period  10:00  P.M.  to  6:00  A.M. 
EXCEPTION;  Where  the  delay  occurs  at 

at  a  stopover  point  on  me  passengers  air  trip,  ca 
hotel  accomodations  to  any  such  passenger  other  tha 
personnel  of  the  military  agencies  traveling  on  tl 
Government  Transportation  requests. 


xpec 


y  meal  service 

1  if  the  delay 

will  be  furnished  to 


(b)  Meals.   P-.issengers  who  would  otherwise  have  received  complim* 
a  flight  ihich  is  delayed  or  cancelled,  will  be  furnished  oni 
will  extend  beyond  the  meal  hours.   No  a 
passenger 

EXCEPTION (Applicable  to  CO  only):  A  maximum  of  2  cocktails  per  adult  pa 
be  authorized, 

(c)  (ONot  applicable  via  CO)  Ground  Transportation  will  be  provided  to  pass 
l!(d)   (Applicable  via  CO  only)  ri'""pd  Ti  anspor  tat  ion  wil)  be  provided  from  th 

to  the  do  ,nto»n  area  or  to  and  from  local  hotel  whichever  is  appl   -"- 


i(e)  .  Coramunica 
>.iU  be  a 
Via  BN 

ions.   One  lone  distance  telephone 
lowed  to  any  point  in  the  United  St 

BN  will  assume 
delay  or  inter 
BN  will  advise 
exceed  four  ho 

the  following  expenses  for  passenge 
uption  of  a  BN  flight  on  which  the 
all  passenger  of  the  available  amen 

EXCEPTION:   In 
dl 

errupted  trip  expenses  will  not  be 
counted  fares  where  the  discount  is 

all 


gre 


15--» 


rd  str 


lit 


cancellatlo 
reservation, 
pected  to 


delay  Is 

ers  traveling 
pected 


50% 


(a)  Hotel  RoOB.   Carrier  will  furnish  a  hotel  room  if  the  delay  is 
four  hour=:  during  the  period  10:00  P.M.  and  6:00  A.M.;  except  that,  when  the  delay 
occurs  at  the  point  of  origin  or  at  a  stopover  poirt  on  the  passenger's  air  trip, 
carrier  will  not  furnish  hotel  accommodations  to  any  such  passenger  other  than 
military  or  civilian  personnel  of  the  military  agencies  traveling  on  tickets 
Issued  against  Government  Travel  Requests, 

(b)  Meals.  Passengers  who  would  otherwise  have  received  complimentary  meal  service 
on  the  flight  which  is  delayed  or  cancelHed,  will  be  furnished  one  meal  if  the 
delay  will  extend  beyond  the  meal  hour. 


(Contlr 


Kt    page) 


-The  provisions  of  Rule  380(c)(4)  will  apply  to  passengers  paying  standby  fares  for  transportation  on   AA , 
3.    and  UA  piovidcd  such  passengers  have  been  cleared  for  boarding  on  the  flight  on  which  the  schedule 
irregularity  occurs. 
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(G)      AMENITIES  St:RVlCt:s   iOH   liKLAYLU   I'ASSKNGKIl!;        (Continued)  ••r..M wjniinueoj 

(5)  via    UN      (Conlliiufd) 

Tc)      Commun lent  ton.    In    the   event    the   del.y    Is   expected    to  exceed   one   hour, 
ne    the    expense   of    one    three-minute    long   dlstince 
B    flfteon-»ord   straight    telcKran    to   tny    point    In 
J    a   concerned    party   of    the   delay. 
J.    Ground    transport.!  tlon    from    the   airport    to   the 
>nd    from   the    hotel    If   applicable. 


carrier  will 
telephone  cal 
the  U.S.A. ,  to  advls 
Ground  Transpor tn t lo 


•  -The  provislonii  of  this  rule  will  apply  to  a 

provided  such  standby  passenger  has  been  cleared  for  biai-dlng 
Irregularity  i>ccurs. 

(Continued  on  next  pige) 
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SECTION  VII—  REFUNDS  AND  REROUTING 


FAILURE   TO   OPERATE   ON   SCHEDULE   OR   FAILURE  TO  CARRY      I'Not    applicable    to    Standby    Far 
(G)      AMENITIES/SERVICES   FOR   DELAYED  PASSEHGERS      (Continued) 

(6)     Via   TW 


s)    (Continued) 


Carrie 


will 


the  follow 
s  a  result 
r  holds   con 


>f  can 


for  all  passengers,  regardless  of  c 
Ion,  delay  qr  interruption  of  carrie 
on  which  a  passenger  holds  confirmed  reservations.  Carrier  will  advise  all  pas 
the  available  amenities  when  a  delay  Is  expected  to  exceed  four  hours. 

(a)  Hotel  Room.  Carrier  will  bear  the  expense  of  hotel  room  if  the  deli 
expected  to  exceed  four  hours  during  the  period  10:00  p.m.  to  6:00  a 
Meals.  Passengers  who  would  otherwise  have  recieved  complimentary  n 
service  on  a  flight  which  Is  delayed  or  cancelled  will  be  furnished 
If  the  delay  will  extend  beyond  the  meal  hours.  No  alcoholic  bevera 
be  furnished  to  any  passenger. 

Ground  Transportation.   Will  be  provided  to  passengers. 
Communications.   One  long  distance  telephone  call  or  one  15-word  stra 
gram  will  be  allowed  to  the  passenger's  destination;  for  ln;ercontir 
communications,  messages  may  be  sent  via  carrier's  interna]  communic 
•yet  em. 


(b) 


(c) 
(d) 


ight  tele 
ental 
at  ion 


(7)   Via  DL 


Carrier  will  offer  certain  services  to  passengers  whose  transportation  via  carrier  has 
been  Involuntarily  Interrupted  for  a  period  in  excess  of  four  Lours  under  the  following 
conditions; 

C_;   I*  V^c    fl*gDt  on  whicu  «  t<asi»cuK«r4  uclu  a  com  irmed  reservation  Is  cancelled,  de- 
layed or  interrupted  then  such  passenger,  regardless  of  class  of  service  of  his 
reservation,  will  be  offered  services  as  provldec  below. 


offered  to  eligible  pas 


(1) 
(2) 


engers  are : 

rom  the  airport  to  the  downtown  are 


Complimentary  meal  service  at  appropriate  hcurs  for  a  period 
hou  s  from  the  time  of  flight  interruption  cr  until  passenger 
whichever  occurs  earlier. 


a  or  to  and  fro 
t  to  exceed  24 


charge  for 


5  for  a  period  n 
night's  lodging. 


nd  not  in  exces 
phone  call  betw 


(4)  A(i)(Not  applicable  via  EA)  Odo  three  minute  long  distance  phone  ca 
points  within  the  Continental  United  States  and  Canada. 
(11) (Applicable  to  EA  only)  One  (1)  three  minute  long  distance  phon 
between  points  within  the  Continental  U.S.  and  Canada;  or 
One  (1)  message  to  or  from  a  point  outside  the  Continental  U.S. 
'..anada,  via  carrier's  Internal  communication  system  to  advise  a 
■:erned  party  of  the  delay. 


A  passenger 
domicile  Is 
(4)  above. 

DL  and  EA  will  advise  all  passengers  of  the 
expected  to  exceed  four  hours. 


Ity  which  Is  also  his  permanent 

ubparagraphs  (1),(2)  and 


The  provisions  of  Rule  380(G)(7)  will  apply  to  passengers  paying  standty  fares  for  transporlat loi 
DL  or  EA,  provided  such  passengers  hive  been  cleared  for  boarding  on  the  flight  on  which  the  schedule 
rregularlty  occurs.  The  provisions  of  Rule  380(G)C6)  will  apply  to  passenger:;  paying  standby  fares  for 
ransportatlon  on  TW  provided  such  passengers  have  been  cleared  for  boarding  on  the  flight  on  which  thi 
chedule  Irregularity   occurs. 


xplanatlc 


abbr 


?lerenc 


ed  bu 


unexplained  he 
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SECTION  VII—  REFUNDS  AND  REROUTING 


FAILURE  TO  OPERATE  ON  SCHEDULE  OR  FAILURE  TO  CARRY 


(G)  AMENITIES/SERVICES  FOR  DELAYED  PASSENGERS 
(8)   Via  FL 


♦(Not  applicable  to  Standby  Fares) (Continued) 
(Continued) 


FL  will  provide  like  amenltles/s 
sengers  Incurred  as  a  result  of 
which  a  passenger  holds  conflrmc 
the  airport  will  be  Informed  of 
good  for  24  hours  and  not  redeen 


ervlces  for  all  enroute  and  local  boarding  revenue  pan- 
cancellation,  delay  or  interruption  of  a  FL  flight  on 
d  reservations.   Passengers  contacting  FL  personnel  at 
the  available  amenities  ahd  given  authorization  vouchors 
able  for  cash. 


I'm  Include  through  passen(;ers, 


Passengers  classified  "enrout 

and  local  boarding  passengers  beginning  the  return°scgment 

EXCEPTION:   When  local  boarding  passengers  have  been  advised 
prior  to  their  departure  from  their  place 
will  be  made  to  provide  amenities/service 
under  this  rule  in  no  way  obligates  it  to 
from  the  airport  terminal  area  before 
will  honor  subsequent  trip  expt ns 
,  described  herein. 

(a)   Communication.   One  15-word  full-rate  telegram 
3-minute  telephone  call. 


f  a 


f  business 
FL'e 


und 
the 


ctlng  passengers 
trip. 


rrogu 


chcdule  i 
roBldonco 

to  offer  amenities 
to  seen  out  passengers  .who  may  depart 
rrangementa  can  be  made ; however ,  KL 
lain  from  such  passengers  within  tbelimlls 

one  50-word  night  letter  or  one 


(b)   Food  and  Beverage 
delay  or  24  hours 


Appropriate  food  ind  beverage  at  mealtime  fo 
Allowances  established  by  iQcation. 


Night  Lodging.  (Enroute  passengers  only)  Lodging  afte 
extend  to  or  beyond  12:00  midnight.  Maximum,  24  hour 
location. 


the  length  of 


n  delay  will 
Btabllsbed  by 


(d)   Day  LortglnK.  (Enroute  passi 
three  (3)  hours  or  more  fo; 
requiring  bed  rest  and  ill  or  Infi 
written  doctor's  release.   Allowan 


ngers  only)  Lodging  when  a  delay  is  expected  to  last 
mothers  with  small  children,  feeble  and/or  aged  persons 
ssengers  requiring  accompaniment  an^/or 
tablished  by  location. 


(e)   Local  Ground  Transportation.   One  way  or  round  trip  iim 
tion  between  airport  and  city  to  satisfy  needs.   Mode  a 


uslne  or  other  transporta- 
d  allowance  establl<:hed  by 


NA 


the  te 


nd  conditlc 


des 


rlbed  b?low,  N 
services  to  any  passenger,  regardless  >f  clas 
ce  ticket  (including  standby  passengers  that  h 
r.  delayed,  cancelled,  or  Interrupted.   HA  will  advi 
titles  and  services  when  a  delay  is  exp.icted  to  exc 


e  bee 


urnlsh  al  1  ts  own  expense  amei 
I'icc,  who  has  a  valid  confli 
cleared)  on  a  NA  flight  whl 

e  all  passengers  of  the  avalla 

Ed  four  hours. 


Meals.  Passengers  who  would  otherwise  hav 
flight  which  has  been  delayed,  cancelled 
the  same  dollar  amount,  regardless  of  cla 
will  extend  beyond  the  time  when  the  neal 


The  meal  v 
EXCEPTION: 


(b)   Communlcati 


received  complimentary  meal  service  o 
r  interrupted,  will  be  Issued  vouchers 
3  of  service,  for  one  meal  If  the  Jela 
would  normally  have  been  served  al)ft. 


ucher  does  not  provide  for  alcoholic  beverages. 

If  a  flight  has  been  delaj-ed  at  a  time  when  a  complimentary  meal  » 
not  normally  have  been  solved  aloft,  NA  may,  at  Its  sole  discretlo 
issue  one  meal  voucher  to  each  passenger  in  the  same  dollar  amou it 
gardless  of  class,  in  order  to  relieve  or  avoid  congestion  in  the 
waiting  area. 


the 


the  expense  of  one  long  d 

any  point  in  the  United  States-by  eacl  passenge 

concerned  party  of  the  delay 


nt  of  a  delay  expected  to  exceed  one  hour,  NA  will  assu 
tance  telei'hone  call  or  one  15-word  straight  telegram  t 
regardless  of  class,  to  advise  a 


(c)   Hotel  P.o 


n  the  event  of  a  delay  expected  to  e'xceed  four  hours  between  10:00 
P.M.  and  6:00  A.M.  local  time,  NA  will  issue  each  passenger,  regardless  of  class, 
a  hotel  voucher  in  the  same  dollar  amount.   In  certain  cases,  such  as  those  In- 
volving elderly  passengers,  mothers  with  children,  or  passengers  receiving  niirsln 
or  medical  attention,  NA  may,  at  its  sole  discretion,  provide  hotel  vouchers  to 
individual  passengers  even  though  an  overnight  stay  is  not  actually  comtcmplntcd. 

Ground  Transportation.   In  the  event  of  a  cancellation  at  the  point  of  origin,  NA 
will  provide  ground  transportation  to  each  passenger's  local  residence  at  that 
point.   In  those  cases  where  delay  has  caused  arrival  at  the  point  of  destination 
at  a  time  after  ground  transportation  hours,  NA  will  provide  ground  transporvatio 
to  each  passenger's  local  residence  at  that  point. 

(Continued  on  next  page) 


The  provisions  cf  Rule  380  (G)(3)will  apply  to  passengers  paying  standby  fares  for  transportation 
pn  FL  provided  such  passengers  have  been  cleared  for  boarding  on  the  flight  on  which  the  schedule 
irregularity  occurs. 


For  explanation  of  abbr 


nd  synbols  used  but 
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SECTION  VII—  REFUNDS  AND  REROUTING 


FAILURE  TO  OPERATE  ON  SCREDULE  OR  FAILURE  TO  CARRY   »(Not  Applicable  to  Standby  Fares)  (Continued) 
(G)   AMENITIES/SERVICE  FOR  DELAYED  PASSENGERS    (Continued) 


(10)   Via  NC 


NC  will  assume  the  following  expenses  for  all  revenue  passengers,  (Including  standby 
passengers  that  have  been  cleared)  regardless  of  class  of  service,  incurred  as  a  result 

which  the  passenger  holds  con- 


3t   cancellatio 


firmed 


delay  or  interruption  of  a  NC  flight 


Jilablc 


eniti 


delay 


engers  will  be  informed  of  thi 

is  expected  to  exceed  four  hours. 

(a)  Hotel  Room.   NC  will  furnish  a  hotel  room  if  the  delay  is  expected  to  exceed  four 

hours  during  the  period  10:00  p.m.  to  6:00  a.m.  except  that  such  hotel  accommodations 
will  not  be  provided  to  passengers  domiciled  in  the  area  where  the  cancellation, 
delay  or  interruption   occurs. 


(b)   Meals,   Passengers  who  would  otherwise  have  received  complimentary  meal  service  on 

a  flight  which  is  delayed  or  cancelled,  will  be  furnished  one  meal  if  the  delay  will 
extend  beyond  the  meal  hours.   No  alcoholic  beverages  will  be  furnished  to  any 
passenger. 


ound  Tr 


(c)  

.  area  or  to  and  from  loca 

(d)  Communications.   One  thr 


ided   to  passengers    from   airport    to   the   downtown 

hichever    is    applicable 

slation-to-statlon    long   distance    telephone   call 


(11)   Via  NUT 


NK  will  assume  the  following  expenses  for  all  revenue  passengers  (including  standby 
passengers  that  hav?  been  cleared) ,  regardless  of  the  class  of  service  incurred  as  a 
result  of  cancellation,  delay  or  interruption  of  an  NVr  flight  on  which  the  passenger 
has  been  cleared  to  board  the  aircraft.   Passengers  will  be  informed  of  the  available 
amenitieo  when   a  delay  is  expected  tvy  ..»^^^J  1^^*    hou^^. 

(a)   Hotel  Rooms.  SH   will  furnish  a  hotel  room  if  the  de'.ay  Is  expected  to  exceed  four' 
hours  during  the  period  10:00  P.M.  to  6:00  A.M.  exceit  that  such  hotel  accommoda- 
tions will  not  be  provided  to  passengers  domiciled  Ir.  the  area  where  the  cancella- 
tion,delay  or  Interruption  occurs, 

A (b)   Meals.   Passengers  who  would  otherwise  receive  complimentary  meal  service  on  a 

flight  which  in   delayed  or  cancelled  will  t>e  furnished  one  meal  if  the  delay  will 
extend  beyond  ^he  meal  hours.      Beverage  service    will  be  furnished   at 
appropriate  tines. 


(c)  Ground  Transpo.-tatlon  will  be  provided  to  passengers. 

(d)  Communications.   One  long  distance  telephone  call  or  one  15-wo 
will  be  allowei  between  any  two  points  In  the  Continental  U.S. 


straight  telegr 


(12)   Via  OZ 

OZ  wil 
passenge 


ing  expenses  for  all  revenue  passengers,  (Including  standby 
cleared),  regardless  of  class  o'  service,  incurred  as  a  resul 
interruption  of  an  OZ  flight  on  which  tho  passenger  has  been 

raft.   Passengers  will  be  informed  of  the  available  amenities 


ume  the  folio 

that  have  be© 
nation  ,  delay  o 
cleared  to  board  the  air. 
when  a  delay  is  expected  to  exceed  f 

(a)  Comnmnlcations  -  When  an  OZ  flight  is  cancelled  or  a  delay  expected,  OZ  will  provide 
either  one  long  distance  telephone  call  not  to  exceed  three  minutes  or  one  straight 
telegram  not  to  exceed  20  words  to  any  point  in  the  Continental  United  States. 

(b)  Ground  Transportation  -  OZ  will  provide  intra-clty  ground  transportation. 

(c)  Meals  -  OZ  will  provide  compllmentai-y  meal  service  at  appropriate 
hours  for  a  period  not  to  exceed  24  hours  from  the  time  of  flight  interruption  or 
until  passenger  resumes  his  trip,  whichever  occurs  earlier. 


The  provisions  of  Rule  380(tf)(ll) 
explanation  of  abbreviations,  refer 


(Contlnuetl  on  next  page) 


ill  apply  via   NC  and  NW  to  Standby  Fares. 
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J-AILVRE  TO  OPERATE  ON  SCHEMJU:  OR  rAILURE  TO  CARRY  (Not  Applicable  to  Standby  Fare.)   (Contlnu.d) 
(G)  AHENITIES/SERVICE  FOR  DELAYED  PASSENGERS   (Continued) 
(12)   Via  OZ    (Continued) 

<">  Overnight  Accom/nod.  t  Ions  -  qZ  .111  provide  overnight  acco»«od.  tlon. 

for  one  night  when  a  passenger's  delay  is  expected  to  exceed  four  hours  and  extend 

.C.?,.'rT  T'?^  '°"°   ''•"•.'°  ^■°°   *•"•  •"■'  "°  scheduled  alternate  tr.n.'p^r?."on  ?, 
available  to  the  passenger's  destination  or  stopover  point.  n-.,,oriation  is 

EXCEPTION:   Overnight  accommodations  .111  not  be  provided  to  passengers  do.liiled  In 
the  area  where  the  Interruption  occurs.  "'i-iiea  jn 


OZ  .ill  provide  such  amenities  as  are  necessary  to 


maintain  the  safety  an<Vor  welfare  of,  certain  passengers,  such  as  Invalids   -...^- 
companled  children,  the  elderly  or  others  to  .hom  such  amenities  .ill  be  furnished 
consistent  .1th  special  needs  an<Vor  circumstances. 

(13)   Via  PA 

The  services  add  amenities  described  in  (R),(b),(c)  and  (d)  .111  be  offered  on  a  corapllm-olary 

basis  under  the  conditions  stated  to  all  passent.ers  on  delayed  flight  and,  to  standby  pa;.sen- 

gers  who  have  been  cleared  for  boarding  on  the  (light.  The  services  described  In  (e)  beli>.  are 

optional. 

(a)  Expenses  covering  the  follo.lng  services  will  be  assumed  by  carrier  for  each  transit  or 
connecting  passenger  regardless  of  class  of  service,  .hen  carrier  is  unable  to  provide 
previously  confirmed  space  (except  for  any  passenger  to  .hom  denied  boarding  compe  isa- 
tion  has  boen  tendered  pursuant  to  Paragrtph  (D)(3)  above);  or,  .hen  earner's  fllgit  Is 
cancelled  or  fails  to  operate  according  to  schedule: 

A  (1)   Food  and  Beverage  Service  for  a  Perlf.d  not  to  exceed  24  hours  as  follo.s: 
(1)   Meals  at  norma  1  meal  times. 
(11)   Refreshments  at  appropriate  tim.s. 
A  (2)   Hotel  accommodations  for  a  period  no.  to  exceed  24  hours  if  the  dela7 
to  the  passenger  is  8  hours  or  more. 

?ls  and  restaurants  if  such  service  is  r.>qulred 

otice  of  a  delay  .ill  be  given  as  provided  in  (c) 

(b)  Expenses  for  the  following  services  .111  l.e  assumed  by  the  earner  for  any  locally 
originating  passenger,  regardlessof  class  of  service,  .hen  carrier  is  unable  to  provide 
p-evlously  confirmed  space  (except  for  an-  passenger  to  whom  denied  boarding  corapeisa- 
tlon  has  been  tendered  pursuant  to  Paragri  ph  (D)(3)  aboveX  or  when  carrier's  flight  is 
c.'xncelled  or  falls  to  operate  according  t<>  schedule: 

A  (l)   Food  and  Beverage  Service  for  a  perl.-d  not  to  exceed  24  hours  as  follows: 

(I)  Ueals    at    normal    meal    times, 

(II)  Refreshments    at*  appropriate    tlm>?s. 

(2)   Ground  transportation  service  to  and  from  the  city  served  by  the  airport, 
(i)   If  required  by  the  passenger,  notice  of  a  delay  will  be  given  as  provided  in  ;c) 
below. 

(c)  The  delay  notification  service  referred  to  above  in  (») (4)  and  (b)(3)  will  bo  by  waat- 
ever  communications  facilities  provide  th"  most  expeditious  service.  Including  carrier's 
own  teletype  networ»;3  and  public  cable  anJ  telephone  services.   If  required  to  pro/ide 
such  service,  the  lollowlng  conditions  wHl  apply: 

(1)  One  message  to  a  party  Intending  to  laeet  a  delayed  passenger  at  the  destination 
advising  of  a  change  In  arrival  time  or  airport  of  arrival. 

(2)  Cancellation  or  rebooking  of  prevlouily  held  hotel  reservations  at  passenger's 
destination. 

(3)  Cancellation  of  previously  confirmed  onward  reserved  space  on  other  carriers  and 
Rrraogement  of  alternate  reservations. 

(d)  The  services  described  in  (c)  above  will  be  provided  only  under  the  follo.lng  clrcdm- 
Btances: 

ited  via  a  flight  other  than  that  for  which  ba 

nd  symbcls  used  hut  unexplained  hereon,  see  Page  6. 
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SECTION  VII— REFUNDS  AND  REROUTING 


FAILURE   TO  OPERATE    ON    SCHEDULE    OR    FAILURE    TO  CARRY  (    'Not    Applicable    to   Standby    Fares)   (Continued) 
(G)      AMENITIES/SERVICE   FOR   DELAYED   PASSENGERS         (Continued) 
(13)      Via   PA         (Continued) 

(2)  When   passenger    is    Involuntarily   rerouted   to   arrive   at    an   airport   othur    than 
that  originally  scheduled. 

(3)  When  carrier's  delay  is  less  than  3  hours,  the  service  will  bo  provided  only  t: 
First  Class  passengers,  and  to  unaccompanied  children  and  incapacitated  passen- 
gers,   regardless  of  class. 

(4)  When   carrier's    delay    is    3   hours   or    more,    such   service   will   be   provided    to   all 
passengers,    regardless   of   class. 

(o)      The  carrier  may   provide   the  services    listed  below  on  a  compliraeDtary  basis    to 
all  passengers  on  a  delayed   flight: 


EXCEPTION:         CANCE'JXD 


(14)  Via   TS,    HA    and    Pl 

Carrier  will  assume  the  following  expenses  for  all  passengers  incurred  as  a  result  of 
cancellation,  delay  or  interruption  of  any  flight  on  which  a  passenger  holds 

confirmed  reservations.   Passengers  will  be 

informed  of  the  available  amenities  when  a  delay  is  expected  to  exceed  four  hours. 

(a)  Hotel  Rooms  -   earlier   will  furnish  a  hotel  room  if  the  delay  is  expected  to  exceed 
four  hours  during  the  period  of  10:00  P.M.  and  6:00  A.M.  except  that  such  hotel 
accommodations  will  not  be  provided  to  passengers  domiciled  in  the  area  where  the 
cancellation,  .ielay  or  interruption  occurs. 

(b)  Meals  -  Passengers  will  be  furnished  one  meal  if  the  delay  will  extend  beyond  the 
meal  hours.  No  alcoholic  beverages  will  be  furnished  to  any  passengers. 

(c)  Local  Ground  T:  ansyor.tat  Ion  - 

TT^   ;.'.*.. .l-^^..lfc  via  PI  only)  will  be  provided  to  passengers, 
(11)   (Applicable  via  TS  and  HA  only)  will  be  prbvldcd  to  the  downtown  area  or  from 
and  to  loi:al  hotel  whichever  is  applicable. 

(d)  -  Comjnunlcations 

IT)      (Applicable  via   PI   only)      One   long  distance   telephoie  call  or  one   15-word 

straight    telegram  wlll_be  allowed   between  any   two  p«3ints 
(11)       (Applicable    to  TS   and   HA    only)    One    long   distance    telephon 
allowed    bi  tween   any    two   points    in   the   State   of    Hawaii. 

(15)  Via  SO 

SO  will  assume  the  following  expenses  for  all  passengers  incurred  as  a  result  of  cancel- 
lation, delay  or  In'erruptlon  of  any  SO  fliebt  on  which  a  pasieneer  holds  confirmed  re- 
servations.  SO  will  advise  all  passengers  of  the  available  amenities  when  a  delay  is 
expected  to  exceed  four  hours. 

(a)  Hotel  Rooms  -  SO  will  furnish  a  hotel  room  if  the  delay  is  expected  to  exceed  four 
hours  during  the  period  10:00  P.M.  to  6:00  A.M.  except  that  such  hotel  accommoda- 
tions will  not  be  provided  to  passengers  domiciled  in  the  area  where  the  cancella- 
tion, delay  oi  interruption  occurs. 

(b)  Meals  -  Passeigers  will  be  furnished  one  meal  If  the  de'.ay  will  extend  beyond  the 
meal  hours,  ho   alcoholic  beverages  will  be  furnished  tn  any  passengers. 

(c)  Local  Ground  Transportation  -  Will  be  provided  to  the  diiwntown  area  or  from  and  to 
local  hotel  wtichever  is  applicable. 

(d)  Conmunications  -  One  long  distance  telephone  call  or 
will  be  allowed  between  any  two  points  in  the  Contin 

{e")  SO's  intent 'to  offer  amenities  under  this  rule  in  no  way 
passengers  who  may  depart  from  the  airport  terminal  befcr 
however,  SO  will  honor  subsequent  trip  expense  claims  fio 
the  llmlte  described  above. 
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TT  will  provide  to  passengers  holding  contlrmcd  reserved  spate  the  following  amenities 
and  services  in  the  event  that  such  ancnlties  or  services  are  made  necessary  due  to  a 
cancellation,  delay  or  interruption  of  a  TT  flight  for  any  reason  subject  to  the  con- 
trol of  TT  where  such  delay  or  interruption  is  reasonably  ceitaln  to  exceed  4  hours  or 
Id  the  evont  of  e  cancellation  where  tho  first  available  TT  llight  is  scheduled  for  4 
hours  later  than  the  schodiilod  time  of  the  cancelled  flight  jrovided  such  passenger  does 
not  accept  alternate  transportation.  Passengers 
will  be  Informed  of  the  available  amenities  when  a  delay  Is  expected  to  exceed  4  hours. 


provisions  of    Rule  380(G) ( 14) and  Rule  380(G)(15)  will  apply  to  passengers  paying  standby 
es  provided  such  passengers  have  been  cleared  for  boarding  on  the  flight  on  which  the  schedule 
egularlty  occurs.  (Continued  on  next  page) 

planation  of  abbreviations,  reference  marks  and  symbols  used  but  unexplained  hereon,  see  Page  6. 
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FAILWK   TO   OPIATE   ON    SCHFnLT.E   OR    TMLmt   TO   CAPRV~;7jn(    .rpl.^.K!,    , ;,    stindbv    r.rrnWnuill n 

(C)       AMKKlTlES-'sraVlCES    FOB    DELAYED    PASfiE'N5EPa~r(on  t  I  n..^H  ^  "^  SIinaBy    T.rc.)  ^Conl  1  nucdj 

TTBT       via    rt       ^ConUnucd)    ~ ^ ^^^ 


,  ■    - ay 

Ti) Lodging  -  rr  will  provide  on 
the  delay  l3  expected  to  exc 
and  if  the  passenger  coatlnu 
where  the  resulting  delay  oc 
the  passenger's  air  trip  TT 
Meals  -  TT  will  allow  one  me 


<b) 


(d) 
(e) 


nights  lodging  at  accomnodat Ions  selected  by  TT  if 
ed  4  hours  during  the  period  10:00  P.M.  to  600  A  U 
a  via  the  first  subsequent  TT  flight  provided,  howe 
urs  at  the  point  of  origin  or  at  a  stopover  point  oi 
111  not  allow  such  accomnodat Ions. 
1  to  passengers  who  would  otherwl 
flight  which  Is  delayed  or  cancel 
al  meal  hours.   No  alcoholic  beve 


delay  will  extend  beyond 
nlBhed  any  passenger. 

'"-und  Transportation  -  TT  will  provide  transportation  between 
ea,  1)U3  depot  or  lodging  accommodations  at  such  tlmi 
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the  limits  described  above. 


ill  be  allowed  one  3  mi 
e  passenger's  point  of 
under  this  rule  in  no  w 
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ubsequent  trip  expens 


lUte  telephone  call  o 
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(1)   Lodging  will  not  be  provided  to  passengers  whose  flight  coupon  value  from  po^nt  of 
origin  or  last  point  of  stopover  to  point  of  destination  or  next  point  of  sti.pover 


than  $25.00 
None  of  the 
industry 


uploye 


( 18)   Via  WC 


WA  will  advise  passengers  and  arrange  to  ab 
of  cancellation,  delay  or  Jnterruption  of  a 
confirmed  reservations,  as  shown  in  subpare 
■ISO  apply  to  passengers  paying  standby  fan 
cleared  for  boarding  on  the  flight  on  which 
EXCEPTION:  »hen  local  boarding  passengers 
irregularity  prinr  to  their  depi 
residence,  no  offer  will  be  made  to  absorb  e 
Passengers  will  be  offered  ground  transportation,  hotel 

one  three-LiInute  long  di-'. t  tel^,>hone  call,  tnd'cr  c-- 

between  the  point  where  the  schedule  irregularity  occurs 
area  consisting  of  Canada  and  the  U.S. 

WA's  Intent  to  offer  amenities  under  this  rule  in  no  way 
passengers  who  may  depart  from  the  airport  terminal  area 
made;  however,  WA  will  honor  subsequent  trip  expense  da 
within  tHe  limits  described  above. 


rb  their  expenoes  incurred  as  a  result 

A  flight  on  which  the  passe  mcr  i  hold 

sph  ' b)  below.   These  provisions  will 

.  provided  such  passengers  have  been 

he  schedule  irregularity  occurs 

ve  been  advised  of  the  schedule 

ture  from  their  places  of  busiress  or 
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:  NTERRlffTED  TRIP  POLICY 
•  a)   WC  will  provide  to 

sengers  who  h^ve  be 

vice,  the  following 

ruption  of  service, 
(b)   Services  and  Amenities  Provided 
Heals  Transfers 


ngers  holding  confirmed  reservations  and  standby  pas- 
eared  to  board  the  aircraft,  regardless  of  class  of  3 
itles  as  provided  below,  when  necessary  due  to  inter- 


otherwlfle  provided 


For  explanatio 


symbols  used  but  unexplained  hereon,  see  Page  8. 
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FAIUHU;  TO  OPERATE   ON  SCHEDULE  OR  FAILURE   TO  CARRY      «(Wot  Applicable    to   Standby   Farea)  (Continued) 
<G)      AKEKITIES/SERYICES   FOR  DELAYED  PASSENGERS         (Continued) 

(18)  Via   WC    (Continued) 
INTERRUPTED  TRIP   POLICY       (Continued) 
TcT      Conditions    Under   Which   Amenities   Are    Made   Available 

(1)  Mainline   Flights 
TiT  Mainline    flights   are    those   scheduled   flights   operated   by    the   carrier 

under    Its    published   General   Schedules,    with   aircraft   weighing   more 
than    12,500   pounds,    gross   weight. 

(II)  No  amenities  will  be  provided  when  flight  is  interrupted  or  cancelled 
at  point  of  origin  of  the  flight,  or  to  originating  passengers  at 
intermediate  points  if  the  flight  should  be  interrupted. 

(III)  Amenities  will  be  provided  as  indicated  above,  under  the  following 
conditions: 

(aa)   if  unable  to  provide  alternate  or  substitute  service,  or 
(bb)   If  unable  to  return  to  point  of  origin  of  the  same  flight. 

(2)  Bush  Flights 

(I)  Busb  flights  are  tbose  scheduled  flights  operated  by  tbe  carrier  under 
Its  published  General  Schedule,  with  alrcrift  weighing  under  12,500 
pounds,  gross  weight. 

(II)  For  Interrupted  flights  at  point  of  origin,  or  enroute  points,  no 
amenities  will  be  provided,  since  such  lliihts  are  operated  under  vlsua: 
flight  rules  to,  from  and  between  unimproved  airports  with  limited 
facilities,  limited  communications,  liraltei  navigational  aids,  and 
because  few.  If  any,  accommodations  for  travelers  are  available. 

(d)   Notice  -  In  the  event  of  an  Interrupted  flight,  all  passengers  entitled  to  amenltle: 
wl,ll  be  advised  of,  and  receive,  the  same  amenities. 

(19)  When  a  RV  flight  Is  cancelled,  has  a  delay  or  Interruption  which  causes  a  passenger 
(after  completing  final  check-in)  to  misconnect  or  to  be  delayed  to  such  an  extent 
that  expenses  are  Incurred,  RV .  if  requested  by  the  passeni;er(s)  ,  will  provide  the 
following  amenities: 

(a)  Hotel  accomodations  when  delayed  through  normal  sleeping  hours.  This  provision 
does  not  apply  to  originating  travel  at  the  area  where  the  cancellation,  delay  or 
1.  •.  irruptlc   occurs. 

(b)  Weals  will  be  furnished  if  the  delay  will  extend  beyoi.d  the  normal  meal  hour.  No 
alcoholic  beverages  will  be  furnished  to  any  passenger. 

(c)  Local  Ground  Transportaion  will  be  provided  to  the  do«ntown  area  or  from  and  to 
local  hotel, whichever  Is  applicable. 

(20)   Via  NE  (Not  applicable  to  Guaranteed  Standby  Service) 

."JE  will  provide  the  following  amenities  to  passengers  holding  confirmed  reservations  on 
an  NE  flight  which  is  cancelled,  delayed  or  interrupted  for  a  period  in  excess  of  four 
hours.  NE  will  advise  all  passengers  of  the  available  amenities  when  such  delay  Is  ex- 
pected to  exceed  four  hours. 

EXCEPTION:   NE  will  not  assume  expenses  of  passengers  who  elect  to  travel  on  a  flight 
from  their  point  of  or Igin, stopover  or  connecting  point  after  having  been 
advised  by  NE  prior  to  departure  that,  from  information  obtained  from 
official  weather  bureau  observations  and  forecists,  the  chance  of  landing 
at  their  destination  is  less  than  50%.   However,  If  the  flight  is  unable  to 
land  at  passenger's  destination,  NE  will  provide  return  passage  to  the  Intended 
destination  on  the  first  NE  flight  on  which  spice  is  available. 

(A)  Hotel  Room  :   Except  as  otherwise  provided,  NE  will  furnish  a  hotel  room  if  the  delay 
Is  expected  to  exceed  four  hours  during  the  period  10:00  P.M.  to  6:00  A.M. 
EXCEPTION:   Where  the  delay  occurs  at  the  point  of  orl;ln  or  at  a  stopover  point  on 

'-be  passenger's  air  trip  NK  will  not  furnish  hotel  accommodation  to  any 
ruch  passenger. 

(B)  Communications: 

HE'S  interna,  communication  system  will  be  used  In  transmitting  delayed  arrival 
messages  when  text  does  not  exceed  25  words.   Messages  will  be  bandied  from  one  NE 
Reservations  or  Airport  Ticket  Office  to  another. 

(C)  tCancelled 


The    provisions   of   Rule   380(G)(18)    will   apply    to    passengers    paying   standby    fares    for    transportltlo 
via   WC  provided  such   passengers    have    been   cleared    for   boarding    the    flight    on   which    the   schedule 
Irregularity    — 


For   explanation   of   abbreviations,    reference   narks "and   symbols    used    but    unexflalned    hereon, -see    Page   8. 
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C.T.C.(A)  NO.  53  C.  A.B.  NO.W2 


Airline  Tariff    Publishing    Company,  Agent 

LOCAL  AND  JOINT  PASSENGER  RULES  TARIFF  NO.  Pe-6 


SECTION  III— REFUNDS  AND  REROUTING 


FAILURE  TO  OPERATE  ON  SCIIEDUIJ:  OR  FA lUIRK  TO  CARKY   (Continued) 
(C)   AKENITirS/SERVICES  FOR  DF.LAYtD  PASSENGERS   fConllnued 

(20)   Via  NE  (Not  applicable  to  Guaranteed  Standby  Service)   (Continued) 
(C)  tCancelled 


Extraordinary  Circumstances 

Carrier   will    provide   such   other   or    additional   an.enltlcs   and   services   »hlch.     In 
carrier's   judgement,    are    required    by   special   circumstances    and/or   needs    of   certain 
passengers   such    as    unaccompanied   chlldien.    Invalids,    or   sick   and/or    incapacitate.: 
passengers,    In   order    to   maintain   the   sufety,    health   and  welfare   of    such    passcni;eis. 

Except   to  the  extent   provided   In   this  rule,   no  carrier  shall  be   liable 
perate  any  flight   according   to  schedule  or  for  changing   the  schedule  of   a?iy 
without   notice    to    the    passenger. 


REROUTING-    WHEN   ALLWED 

(A)      rn      TAiipUcable    to   AC,    NE  ,RW  ,AS  ,A1.  ,TS  .AA  .DL  ,EA  ,?V  ,FL  ,1IA  ,NA  .SD.NC.OZ  ,PI  ,SO,TT  and  WC.    Appllc.iUU 
to   BN    except    for    transportation    between  Hll.>  or  Honolulu   and   Dallas/Ft.    Xorth,    Houstoi., 
Hluml/Ft.    Lauderdale,    New  Orleans   or   St.    Lo'ils.    Applicable    to   CO  except    for    transportation 
between   Hllo   or   Honolulu   and  Los   Angeles,   Pi.rtland,    Ore.    or   Seattle.    Applicable    to  CP 
except    for    transportation   between   Honolulu   nud  points    In   Canada    or   the   I'nlted   States. 
Applicable    to  TW   except    for    transportation    hetween   Honolulu   and  Los  Angeles.    Appllcab.e 
to   UA   except    for    transportation    between   Hilo  or   Honolulu   and  Los   Angeles   or   San    franc    sco 
and    to  NS    except    for   transportation  hct«:en  Hi  !o/Honolulu   and   Anchorage.    Los   AngeKs. 

Portland,    Ore.,    San   Francisco   or   Seattle.      Applicable    to  *A    except    tor   transportation 
between   llilo  or  Honolulu   and  Anchorage.    Los   Angeles,    Oakland,    San   Diego  or   San 

r.ancisco)  .      Carrier      : : :  ■"    "    r---:-^er   it    tio   pacrT-,;--'-    -r ---    :p-. 

presentation   of    the    ticket    or   portion    therctf      then   held   by    the   passenger. 

(2)      (Not    applicable    to   AC,    NE ,R« ,AS,AL ,AA ,DL,EA  ,PV,FL,NA ,SC ,OZ,PI ,SO,TT  and  WC.    Applicable    to  B 
for    transportation   only   between   Hllo   or   Honolulu   and   Dallas/Ft.    Worth,    Houston.    Miami,' 
Ft.    Lauderdale.    New  Orleans    or   St.'   Louis.    A]  plicablc    to   CP    for    transportation   only 
between    Honolulu   and  Points    In    the   U.S./Can.  da.    Applicable    to   CO    for    transportation   oi.ly 
between   Hllo  or  Honolulu   and   Los   Angeles.    P.rtland.    Ore.    or   Seattle.    Applicable    to  TW 
for   transportation    only    between   Honolulu   an-,  Los   Angeles.    Applicable    to   UA    for    transpor- 
tation  only   between   Hilo  or  Honolulu   and   Loi.   Angeles   or   San   Francisco   and   to      NW    for 
transportation        between   Hilo/Honolulu   and    \nchorage ,    Los   Angeles,   Portland     Ore.. 
San   Francisco    or    Seattle.     Applicable    to  KA    for    transportation   only    between  Hilo  or 
Honolulu   and  Anchorage,    Los   Angeles,    Oaklanl,    San    Diego   or   San   Francisco).      Carrier 
will    reroute   a   passenger  at    the   passenger's    request   and   upon  presentation   of    the    ticket 
or  portion    thereof      then   held   by    the   passenter   if: 

(a)    With   Endorsement.    Such    ticket    bears    the   endorsement    of    the    Issuing  carrier  or  of    the 
first    carrier   fron   which    the    routing    is   changed. 

(Continued  on  next  page) 


xplan.tlon   .rev.ations.    reference   marks  .and   synbols   used.b explained   hereon,    see    P.,e   B^ 
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Another  thiiiof.  wlien  ACAP  prepared  its  leaflet  on  flioflit  delays  and 
the  amenities  provided  under  the  tariffs,  it  took  four  staff'  members 
4  weeks  to  break  this  down  into  reasonably  readal)le  P^no-lish  that  the 
passenfjer  could  use. 

I  tliink  that  one  reason  the  airlines  try  to  keep  tliis  information 
from  their  passengers  is  that  if  most  people  understood  the  substance 
of  these  rules  they  would  realize  they  are  grossly  unfair. 

BAGGAGE    HANDLING ACAP's    PETITION    TO    CAB 

The  standard  airline  ticket  is  probably  one  of  the  most  unconscion- 
able legal  arrangements  that  any  passenger  will  ever  encounter.  There 
is  one  example  I  would  like  to  use.  A  woman  wrote  to  ACAP  telling  us 
that  in  November  of  1973,  she  checked  her  luggage,  which  included 
a  guitar,  with  Eastern  Airlines  from  Newark  to  Tampa.  At  the  airjiort 
when  she  checked  in  this  guitai',  it  was  perfectly  olovious  Avhat  it  was, 
and  yet  she  was  given  not  the  slightest  inclination  that  this  guitar 
was  not  properly  packed  or  it  was  deemed  so  fragile  by  the  carrier 
it  would  have  to  be  checked  at  her  risk.  When  it  got  to  Tampa,  it  was 
damaged  beyond  repair.  She  was  then  informed  for  the  first  time 
that  the  airline  had  no  liability  at  all  for  the  damage,  because  fragile 
articles,  even  though  they  are  in  fact  accepted  by  tlie  carrier,  are  not 
"acceptable"  for  checking  under  the  rules  tariff.  So  Eastern  decreed  it 
fragile  and  said,  "We  are  sorry,  we  are  not  going  to  pay  you."'  This  is 
only  one  of  an  estimated  1  to  2  million  pieces  of  checked  luggage 
damaged  or  delayed  every  year.  We  are  not  talking  about  a  small 
problem  here. 

The  tariff  rules  on  baggage  liability  limit  the  airlines  maximum 
payment  to  $500  per  passenger.  This  limit  was  imposed  in  1960,  and 
it  is  totally  inadequate  by  1975  standards. 

Senator  Kennedy.  What  do  you  think  it  should  be? 

Ms.  Kennedy.  If  there  is  any  limit,  it  should  be  at  least  double  that. 
There  are  other  problems  with  this  tariff  I  would  like  to  go  over  just 
briefly. 

The  airlines  right  now  may  deny  liability  altogether  if  they  later 
decide,  as  in  the  case  of  Mrs.  Bosco's  guitar,  that  your,  damaged,  lost, 
or  stolen  luggage  is  unacceptable.  They  list  in  their  tariffs  all  of  these 
qualifications  which  the  average  passenger  does  not  see,  certainly  not 
on  the  ticket. 

Your  luggage  must  be  able  to  withstand  "ordinary  handling.*'  To 
the  passenger  that  may  mean  checking  and  going  down  the  conveyor 
belt.  To  the  carrier  it  may  mean  tossing,  throwing,  stomping  up  and 
down,  all  the  things  that  can  hapj^en  to  baggage  after  it  is  checked. 
With  liquids,  fragile  articles,  all  of  these  things,  the  carrier  can  avoid 
liability.  Articles  that  are  not  "suitable'"  or  "suitably  packed,"  another 
very  vague  term,  the  airlines  can  deem  unacceptable. 

So  what  happens  is  that  without  any  warning,  the  passenger  checks 
his  luggage,  not  realizing  that  these  tariff's  are  crafted  in  such  a  way 
that  they  can  be  inteipreted  by  the  airlines  to  cover  virtually  any 
circumstance. 

Another  ]^i'ol)]em  is  pilferage  of  duM-ked  luggage  which  is  a  very 
serious  ])roblem  because  the  carriers  in  such  cases  can  deny  all  liability 
uidess  the  ])assenger  can  ])rove  to  the  cari'ier's  satisfaction  that  tlie 
carrier  was  responsible  for  tlie  loss.  This  is  a  \  ii'lual  impossibility  for 
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the  passengers.  They  cannot  go  back  into  tlu>  baggage  room.  Tiiat  is  a 
restricted  security  area.  As  long  as  the  carriers  are  alhiwed  to  bide 
beyond  these  one-sided  rules,  they,  fiisl.  ^\•ill  not  have  any  incentive 
whatsoever  to  try  to  deal  with  the  ])ilt'erage  i)robleni — to  in\-estigate  it 
and  to  improve  their  baggage  liandling  ])iotection  systems. 

ACAP,  having  received  a  bairage  of  mail  about  the.se  i)roblems. 
Hied  a  rulemaking  petition  in  ll)7o,  demanding  that  the  Board  pro- 
nndgate  reasonable  baggage  rules.  We  asked  them  to  plug  the  many 
anticonsumer  loopholes.  On  the  first  anniversary  of  our  ])aggage  peti- 
tion we  sent  a  i-eminder  to  the  Boai'd  that  we  filed  it.  and  asked  what 
action  was  being  taken.  They  just  wrote  back  to  us  saying  it  is  a  vei-y 
complex  matter,  tliey  wei'e  still  studying  it,  and  it  will  take  anotlier 
few  months.  That  was  Sei)tember.  Still  nothing  has  ha])i)ened.  Tliat 
l)(>tition  is  gatheiing  dust  in  the  CAB's  docket  room. 

[Two  weeks  after  this  hearing,  the  CAB  acted  upon  ACAP's  ])vt\- 
tion  regarding  l)aggage  handling  by  promulgating  an  "Advance  No- 
tice of  Pro])osed  Rule  Making."  reprinted  after  Mr.  Yohe's  testimony 
on  this  same  day  (February  11),  11)7;")),  p.  11'24.  below.  As  of  June  1, 
197;>.  the  CAB  was  still  receiving  comments  on  this  notice.) 

Ms.  Kennedy.  Another  thing  we  must  point  out  is  that  ACAP's 
petitions  are  treated  no  differently  by  the  Board  than  suggestions  by 
anybody  else  for  improved  consumer  protection  rules.  AA'hen  the 
Agency's  "consumer  advocate''  last  year  documented  the  urgent  need 
for  reform  of  the  airline  baggage  liability  rules,  his  repoi-t  to  the 
Board,  like  ACAP's  earlier  petition,  was  ignored. 

[The  report  referred  to  is  re]:)rinted  in  full  as  an  insert  to  the  testi- 
mony of  Mr.  Yohe  on  tins  same  dav  (February  1!).  l!)7r)).  pp.  107;>- 
1108.  below.] 

CONSl^MER    PROTECTION  :    CHANGES    REfiUIRED 

Ms.  Kennedy.  I  would  like  to  yield  to  Mrs.  Cutler  now,  and  she 
will  conclude  our  prepared  testimony. 

Mrs.  Cutler.  1  would  like  to  s])eak  about  changes  which  we  would 
like  to  see  concerning  the  rules.  We  feel  that  considering  the  present 
level  of  consumer  protection,  the  Board  has  acted  more  like  a  govern- 
ment-s))onsored  trade  association  than  a  regulatoiy  agency.  What  we 
would  like  to  see  is  not  the  illusion  of  protection  but  real  protection  of 
consumers  in  their  relations  with  the  airlines. 

At  the  very  least  we  would  like  to  see  three  immediate  ste]>s  taken. 
The  first  is  a  comi)lete  revision  of  the  tariffs  with  an  eye  to  fairness  and 
equitable  treatment  of  consumers.  This  should  be  done  not  over  a 
long  ])erio(l  of  time,  but  within  a  year,  and  there  should  be  some  con- 
gressional oversight  of  this  process  to  make  sure  that  the  new  I'ules 
do  in  fact  include  consumer  protection. 

Second,  we  would  like  to  see  the  rules  enforced.  Even  the  best 
rules  are  of  no  value  to  consumers  if  the  carriers  are  not  required  to 
meet  them. 

Finally,  we  would  like  to  see  adequate  information  to  consumers 
alxMit  both  their  rights  and  theii'  obligations.  They  should  know  what 
responsibilities  they  have.  Tf  there  are  ticketing  requirements  or  otliei- 
passenger  obligations,  they  should  know  what  these  are  before  they 
have  a  problem,  and  not  afterward. 

The  airlines  would  probably  counter  this  call  for  increased  consuiner 
protection  by  saying  that  it  would  increase  fares.  We  do  not  believe 
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that  this  would  have  to  liappen.  First,  improvino-  passenger  protection 
wonld  not  even  necessarily  increase  costs,  because  once  the  carriers 
could  not  hide  behind  the  tariffs  they  mio-ht  put  in  adequate  safeguards 
so  that  they  would  lose  fewer  bags  and  buini:»  fewer  passengers.  How- 
ever, if  this  does  cause  some  increase  in  airline  costs  this  need  not  in- 
crease fares.  The  carriers  today  spend  a  great  deal  of  money  which 
is  not  directly  related  to  providing  air  transportation.  For  instance, 
in  1973  the  tnmklines  and  Pan  Am  alone  spent  $227  million  on  adver- 
tising, in  spite  of  the  fact  that  there  is  no  price  competition.  They 
spent  substantial  amounts  of  money  on  illegal  cam])aign  contributions. 
We  believe  some  of  this  money  could  well  be  diverted  to  requiring  the 
airlines  to  assume  the  responsibility  for  their  own  mistakes. 

Thank  you. 

Senator  Kennedy.  Do  you  have  the  figures  on  advertising? 

Mrs.  Cutler.  Yes;  the  $227  million  is  for  Pan  Am  and  trunklines 
for  the  year  1973. 

Senator  Kennedy.  All  trunklines? 

Mrs.  Cutler.  Yes ;  but  that  does  not  include  the  local  service  carriers. 

[As  an  example  of  a  representative  airline's  expenditures  on  adver- 
tising and  excessive  passenger  servicing,  ACAP  submitted  the  follow- 
ing exhibits:] 

[From  TWA  NEWS] 

Trans  World's  New  Advertising  Program,  With  Peter  Sellers  as  Spokesman, 
Heralds  "Whole  New  Way  To  Fly  in  America" 

TWA's  advertising  for  the  introduction  of  Trans  World  service  will  herald 
"a  whole  new  way  to  fly  in  America,"  and  spotlights  a  new  spokesman  interna- 
tionally-acclaimed motion  picture  star  Peter  Sellers. 

KickofC  ads  will  trumpet  "a  taste  of  Europe  flying  in  the  USA,"'  the  basic 
theme  of  the  airline's  comprehensive,  coordinated  Trans  World  service  concept. 

The  initial  print  ad,  a  2-page  spread  appearing  in  major  newspapers  and  na- 
tional magazines,  will  picture  Sellers  attired  as  a  British  playboy,  the  Honorable 
.Jeremy  Peake-Tyme,  one  of  several  characters  he  is  creating  for  the  Trans  World 
campaign.  He  is  flanked  by  elements  of  the  new  service — European  foods,  bever- 
ages, magazines,  and  movies.  A  TWA  747  in  its  distinctive  new  red-and-white 
Trans  World  livery  is  also  shown.  The  ad  reads  : 

TWA   introduces   TRANS   WORLD   SERVICE   A   TASTE   OF   EUROPE   FLYING   IN    THE   U.S.A. 

Now  there's  a  whole  new  way  to  fly  in  America.  It's  called  Trans  World  service 
and  once  you've  tried  it  you'll  never  go  back  to  ordinar.v  flying  again. 

Now  you  can  enjoy  wines  of  the  world  over  Washington,  lasagne  over  Los 
Angeles,  listen  to  Mozart  over  IMissouri  and  you  can  see  foreign  films  over  Phoenix. 

Call  your  travel  agent  and  ask  for  Trans  World  .service.  Once  you've  tasted 
Europe  at  30,000  feet,  flying  in  the  U.S.  will  never  be  the  same. 

"Our  advertising  will  focus  on  the  many  unique  aspects  of  Trans  World 
service,  a  special  concept  which  brings  the  flavor  of  the  faraway  lands  we  serve 
to  our  passengers  who  fly  on  TWA's  extensive  rcmte  network  in  the  I\S.."  said 
Francis  ,1.  Duffy,  TWA  vice  president  of  passenger  marketing.  "We  think  our 
new  advertising  accents  with  si>ecial  style  and  flair  the  foreign  flavor  which 
TWA  is  uniquely  qualified  to  introduce  to  LT.S.  domestic  service.  And  the  presence 
of  I'eter  Sellers  is  the  principal  reascm  for  the  distinctive  style  of  our  approach." 

Mr.  Duffy  said  the  film  star  has  created  two  other  characters  for  the 
initial  series  of  television  commercials  and  print  ads,  in  addition  to  playboyish 
"Piggy"  Peake-Tyme:  Yito  D'Motione.  the  notorious  Italian  lover,  and  Thrifty 
McTravel.  the  bargain-luuiting  Scotsman.  He  noted  that  TWA's  new  campaign 
marked  the  first  time  I'eter  Sellers  had  connnitted  liimself  to  such  an  involve- 
ment in  a  promotional  program. 

"With  tills  fresli,  creative  approach  conceived  by  Wells,  Rich,  (!r«'ene,  we 
think  TWA's  advertising  will  continue  to  set  the  .standard  for  the  airline  in- 
dustry," Mr.  Duffy  said. 


703 

ll'rom   TWA  NEWS] 

TWA's    In-Fligiit    K.ntkrtainment   Featukes   Foreign    Flaik,    Flavor 

Froui  takeoff  to  landing,  Trans  World  Service  features  a  special  serving  of 
foreign  flavor  in  airborne  entertainment.  Sights,  sounds  and  stories  nf  faraway 
places  are  as  close  as  TWA's  international  movies,  music  and  magazines. 

The  airline  brings  superb  liritish  theater  to  the  skies  over  the  I'.S.  with  the 
award -winning  BBC  production  of  "The  Six  AVives  of  Henry  \I1I,"  starring 
Keith  Mitchell  as  Henry.  The  series,  distributed  by  Time-Life  Films,  will  be 
shown  in  six  full-length  segments. 

Other  foreigii  tilnis  currently  scheduled  include  "Ten  Little  Indians"  with 
Richard  Attenborough,  "Happy  New  Year"  starring  Lino  Ventura  and  Francoi.se 
Fabian,  and  "The  Count  of  Monte  Cristo"  with  Richard  Chaml)erlain  and  Tony 
Curtis. 

Complementing  these  films  is  a  selection  of  Hollywood's  best  producticms,  pro- 
viding passengers  a  choice  of  two  movies  for  their  in-llight  enjoyment,  a  TWA 
exclusive  since  1970.  Currently  being  offered  are  two  I'eter  Sellers  film  classics, 
"A  Shot  In  The  Dark"  and  "The  Pink  Panther,"  and  such  hits  as  "The  Taking 
of  Pelham  One-Two-Three"  with  Walter  Matthau.  "Young  Frankenstein"  with 
Gene  Wilder,  and  "The  Front  Page,"  starring  Jack  Lemmon  and  Walter 
Matthau. 

An  hour  of  special  international  audio/stereo  entertainment,  narrated  by  actor 
Hans  Conried,  features  foreign  folk  music,  tips  on  places  to  see  and  special 
foods  to  eat,  plus  interviews  with  international  personalities,  in  effect  a  "Trans 
World  Tour"  of  TWA"s  world. 

Seven  other  audio  channels  present  a  wide  range  of  musical  entertainment. 

In  addition  to  a  selection  of  popular  American  magazines,  TWA  provides  such 
premier  international  publications  as  "Paris  Match,"  "Punch,"  "The  Economist," 
"In  Britain,"  "EUe,"  "L'Express,"  "Athenian,"  "Epoca,"  "Oggi,"  "O  Seculo  Ilus- 
trado"  and  "Blanco  y  Negro." 

"We  are  bringing  a  visual,  musical  and  literary  taste  of  Europe  to  the  domes- 
tic traveler  from  the  beginning  to  the  end  of  his  trip."  said  Harriet  H.  Korn, 
TWA  director  of  in-flight  service  programs.  "There  surely  will  be  an  interna- 
tional accent  in  the  'air'  with  our  foreign  films,  new  international  audio  channel 
and  Eiu-opean  magazines." 

[From  TWA  NEWS] 

Trans  AVorld  Vacations  Feature  Value.  Variety 

I'nder  the  banner  of  Trans  World  vacations,  TWA  is  offering  in  1975  its  most 
extensive  collection  of  leisure  travel  programs.  The  airline's  individual  and  tour 
packages  provide  a  wide  variety  of  places,  plans  and  prices  for  the  value-con- 
scious vacationer. 

TWA's  Getaway  Europe  program  offers  on-your-own  tours  to  cities  and  resorts, 
plus  leisurely  first-and  medium-class  motorcoach  vacations  featuring  TWA's 
highly-acclaimed  Meteor  and  a  new  Mercedes  motorcoach.  AVith  a  choice  of 
liotel  categories  and  a  long  list  of  "included"  features,  the  program  makes  "more 
\acation  for  your  money"  more  than  a  mere  slogan. 

The  Holy  Year  in  Europe  program  presents  seven  independent  and  eight  escort- 
ed motorcoach  pilgrimages  designed  specifically  for  the  last  Holy  Year  of  the 
20th  century. 

For  travelers  who  prefer  on-their-own  touring,  TAA'A's  Europe  Fly/Drive  pro- 
gram offers  81  vacations  ranging  from  eight  to  22  days.  These  exceptionally 
economical  plans  feature  a  variety  of  accommodation  options.  And  each  include 
a  late-model  Hertz  rental  car  with  unlimited  mileage. 

USA  travelers  may  choose  this  year  from  the  widest  selection  ever  of  Trans 
AA'orld  vacations.  The  Getaway  USA  East  program  presents  a  bicentennial  pre- 
view featuring  packages  to  the  key  cities  and  historical  destinations  of  tlie  East. 
Included  are  great  cities  packages  and  motorcoach  tours  to  such  attractioiLs  as 
Niagara  Falls,  the  Pennsylvania  Dutch  country,  the  heritage  trails  of  New  Eng- 
land and  trips  between  Boston-New  York-Philadelphia-AVashington.  Flying 
Camper  Holidays— availab'e  in  New  York.  Washington  and  Philadelphia— offer 
a  fully-equipped  open  road  motorhome.  And  TWA's  new  free  style  tours  feature 
topflight  accommodations  and  Gray  Lines  sightseeing  together  with  the  economy 
and  convenience  of  a  pre-set  daily  rate. 
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Getaway  USA  West  offers  71  packages  to  the  great  vacation  areas  of  the  west- 
ern states :  San  Francisco,  Los  Angeles,  Las  Vegas,  Arizona,  New  Mexico  and 
Denver.  There  are  great  cities  and  resorts  vacations  and  fully-escorted  motor- 
coach  tours  to  Californa,  New  Mexico  and  Denver,  including  a  new  "Grand  Old 
West"  tour  of  three  national  parks :  Rocky  Mountain,  Arches  and  Canyonlands. 
There  are  great  outdoors  vacations  where  travelers  can  explore  the  West  by  river 
raft,  covered  wagon,  jeep,  on  horseback,  with  a  backpack  or  in  a  camper  with 
all  the  comforts  of  home.  And  there  are  free-style  tours  with  a  preset  daily  rate 
which  includes  Gray  Line  sightseeing  and  quality  accommodations. 

Las  Vegas  is  a  special  spot  with  a  special  program  all  its  own  in  1975 — a 
collection  of  29  different  packages  at  the  top  24  hotels,  plus  three  "great  outdoors" 
vacations  offering  some  of  the  most  magnificent  scenery  in  the  West. 

Freewheeler  USA,  TWA's  highly  successful  and  highly  flexible  fly/drive  pro- 
gram, is  back  for  1975  with  a  bigger  territory  :  the  East,  the  West  and  Florida. 
Freewheeler  West  features  a  choice  of  three  car  rental  companies  and  six  major 
motor  hotel  chains.  Freewheeler  East  offers  a  Hertz  car  and  a  similar  choice  of 
motor  hotels.  Freewheeler  Florida  features  a  Budget  Rent-A-Car  and  a  choice 
of  four  major  motor  hotel  chains.  All  packages  provide  unlimited  mileage. 

By  way  of  insuring  that  travelers  get  what  they  pay  for  when  they  take  a  Trans 
AVorld  Vacation,  each  TWA  package  is  covered  by  the  airline's  tour  warranty 
which  certifies  that  an  appropriate  refund  will  be  made  if  any  tour  element  or 
service  is  not  delivered  as  described  in  the  brochrue. 

TWA's  popular  Hotelpass  program  for  individual  travelers,  offering  guaranteed 
accommodations  without  reservations  in  29  European  cities,  has  also  been  ex- 
panded for  1975.  Trans  World  has  introduced  a  new  1975-76  edition  of  its  popu- 
lar Getaway  Guides,  offering  a  wide  range  of  travel  tips — plus  valuable  discounts 
— for  19  vacation  cities.  TWA's  Little  Black  Book  also  is  back,  introducing  trav- 
elers to  outstanding  attractions  and  stretching  travel  dollars  with  coupons  good 
for  free  offerings  and  discounts.  TWA's  Getaway  Card — good  for  air  fares,  meals, 
hotels,  motels,  car  rentals — is  accepted  at  some  19.000  locations  worldwide.  The 
card  is  free,  carries  no  annual  dues  or  fees,  no  minimum  income  requirements, 
no  downpayments. 

Another  key  factor  in  making  vacation  plans  is  air  fare  and  TWA's  wide  range 
of  domestic  and  international  fares  provide  significant  savings.  In  the  U.S.,  day- 
light saving  fares  are  25  percent  less  than  regular  coach  fares  most  of  the  year. 
20  percent  less  in  summer,  for  those  whose  trip  plans  permit  them  to  stay  at  least 
seven  days  and  no  more  than  30.  Night  coach  fares  are  20  percent  lower  than 
coach  year-round.  TWA's  innovative  transcontinental  demand  scheduled  service 
offers  reductions  up  to  36  percent  of  normal  coach  fare  for  travelers  who  can  book 
60  days  in  advance.  The  new  inclusive  tour-basing  fare  means  savings  up  to  30 
percent  for  travelers  taking  one  of  TWA's  U.S.  packages. 

To  Europe,  the  22/45-day  excursion  fare  offers  savings  up  to  41  percent  off  the 
regular  economy  fare  while  the  advance-purchase  excursion  (APEX)  fare  repre- 
sents a  reduction  of  over  40  percent.  The  new  8-day  and  14/21-day  GIT  fares 
offers  great  savings  for  people  on  package  vacations. 

"It  all  adds  up  to  a  vacation  program  without  parallel — in  scope  or  value — in 
the  airline  industry,"  said  Francis  J.  Duffy,  TWA  vice  president  of  passenger 
marketing.  "Our  pledge  to  the  consumer  is  more  vacation  for  your  money.  Our 
program  fulfills  it  and  our  warranty  backs  it  up." 

Mr.  Duffy  urged  vacationers  to  consult  a  travel  agent  for  expert  advice  on 
their  trip  plans. 

Brochures  for  the  various  Trans  World  Vacations  programs  are  available  free 
from  travel  agents  or  any  TWA  ticket  office. 


[From     TWA     NEWS] 

Trans  World  Launches  New  Service  Concept — "A  Whole  Nfav  Way  to  Fly 
IN  America" — and  Offers  Largest  Leisure  Travel  Program 

TWA  has  launched  its  Trans  World  program,  a  bold  marketing  effort  intro- 
ducing "a  whole  new  way  to  fly  in  America"  and  fenturing  the  most  complete 
collection  of  leisure  travel  offerings  in  the  airline  industry. 
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The  coinpreliensivt',  coordinated  i)roj;rani  is  divided  into  I  wo  major  sej,'nients  : 
Trans  World  service — iirin,i;in.i;-  a  "taste  of  Europe"  to  llyinsj:  in  the  T'SA.  and 
Trans  Workl  vacations — providinj;-  the  value-conscious  vacationer  with  a  wide 
variety  of  places,  plans  and  prices. 

Trans  World  service  starts  with  a  wholly  new  look,  from  a  dramatic  new 
aircraft  paint  Kcheme  to  a  bold  adaptation  of  the  red  and  white  aiivraft  colors 
on  ground  equipment,  at  terminals,  in  ticket  offices,  on  accessories  and  printed 
materials,  setting  a  vigrant  new  tone  for  Trans  World  travel. 

The  new  service  concept  raises  the  (piality  of  in-tlight  food  and  lieverage  service 
to  new  heights  with  continental  cuisine  and  accompaniments  in  both  first  class 
and  coach,  and  adds  a  new  dimension  to  in-llight  t'Utertainment  with  European 
movies,  music,  magazines  and  other  foreign-llavored  features. 

Trans  World  service  complements  and  extends  a  long  series  of  pioneering 
passenger-service  features  previously  introduced  by  the  airline,  such  as  carry -on 
luggage  compartments,  X-ray  baggage  inspection  at  airports,  automated  airport 
check-in,  the  much-copied  TWA  twin  seat  in  coach  and  a  choice  of  two  in-flight 
films. 

Carrying  the  promise  of  "more  vacation  for  your  money,"  Trans  World  vaca- 
tions includes  an  expanded  selection  of  on-your-own  and  escorted  vacation  pack- 
ages in  Europe  and  the  U.S. ;  a  new  edition  of  the  Trans  World  getaway  guides, 
most  widely  read  travel  series  in  the  world  ;  TWA's  getaway  card,  good  for 
charging  air  transi)ortation,  hotels,  motels,  meals  and  car  rentals  and  accepted 
at  some  lO.OUO  establishments  worldwide ;  the  aii'line's  popular  series  of  little 
black  books  providing  free  offerings  and  discounts  in  major  U.S.  and  overseas 
cities,  plus  a  wide  choice  of  domestic  and  international  promotional  fares  designed 
to  afford  substantial  savings  to  vacationers. 

"The  Trans  World  program  is  a  bold  move  to  improve  a  product  which 
has  become  the  standard  of  the  industry,"  said  Blaine  Cooke,  senior  vice  president 
of  marketing  for  the  airline. 

He  said  the  program  will  be  supported  by  a  totally  new'  advertising  campaign 
spotlighting  a  new  spokesman  internationally-acclaimed  motion  picture  star 
Peter  Sellers.  Initial  ads  will  herald  "a  whole  new  way  to  fly  in  America."  Basic 
theme  of  the  advertising  is  "A  taste  of  FAirope  flying  in  the  USA." 

"This  extensive  eft'ort  introduces  an  exacting  new  environment  to  U.S.  air 
travel,"  Mr.  Cooke  noted.  "TWA  is  uniciuely  qualified  to  provide  the  special  'taste 
(vf  Europe'  we  will  feature  in  so  many  ways.  This  comprehensive,  coordinated 
marketing  program  cannot  be  copied  by  our  competitors  with  any  credibility 
because  TWA  alone  can  bring  a  European  expertise  to  domestic  service." 


[From  TWA  NEWS] 

TWA  Spreads  Red  Carpet  for  Ticket  Purchases 

Trans  World  Airlines  is  laying  out  the  red  carpet— in  upright  fashion — ^for 
ticket  purchasers  at  major  airport  locations  in  the  U.S. 

The  airline's  bold  new  image  will  be  reflected  behind  ticket  counters  by  bright 
red  carpeting  which  serves  as  an  eye-catching  backdrop  for  large  white  TWA 
lettering.  Between  each  set  of  initials  on  a  wall  area  will  be  the  words  TRANS 
WORLD  spelled  out  in  outline-letter  form,  a  reverse  version  of  the  red-outline 
lettering  found  on  the  forward  fuselage  of  the  airline's  newly  repainted  aircraft. 

Airports  slated  to  receive  the  red-carpet  treatment  over  the  next  several  months 
are  Boston,  Columbus,  Dayton,  Denver,  Indianapolis,  Las  Vegas,  Los  Angeles, 
New  York's  La  Guardia,  Philadelphia,  Phoenix,  Pittsburgh,  St.  Louis,  San  Fran- 
cisco, and  Washington's  National  and  Dulles  International  airports. 

TWA's  city  ticket  offices  w'ill  also  receive  the  red-carpeted  refurbishment  in 
coming  months  on  a  normal  schedule  of  facility  redecoration. 

The  carpeting  selected  by  Trans  World  is  a  low-pile,  tufted  nylon  carpet 
produced  by  Barwick  Mills  of  Chamblee,  Georgia. 

"We  chose  this  wall  covering  because  it  absorbs  noise,  is  easy  to  maint.ain 
and  economical  to  install,  in  addition  to  providing  the  dynamic,  look  we  wanted 
for  the  new  Trans  World  image,"  said  R.  S.  Roda.  TWA  vice  president  of  passen- 
ger service  programs.  "The  ticketcounter  decor  treatment  will  complement  and 
unify  the  total  Trans  World  look  being  reflected  on  everything  from  ticket 
envelopes  to  airplanes." 
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[From  TWA  NEWS] 
TWA  Adds  Flavors  of  Europe  To  Dining  Over  the  U.S.A. 

TWA  carriers  inflight  cuisine  to  new  heiglits  with  the  introduction  of  Trans 
World  service,  bringing  the  flavor  of  Europe  to  dining  over  the  U.S.A. 

Passengers  enjoy  a  choice  of  foreign-accented  appetizers,  entree.s  and  desserts, 
complemented  by  fine  imported  wines  and  capped  by  coffee  flavors  of  the  world. 

For  example,  first-class  travelers  on  long-distance  flights  will  begin  their  in- 
flight feast  with  crepe  farcie  aux  fruits  de  mer  (a  thin  french  pancake  filled 
with  a  medley  of  shrimp,  lobster,  crabmeat  and  scallops  in  a  newburg  .sauce) 
or  quiche  lorraine  (the  famous  dish  from  the  French  province,  blended  with 
bacon  bits,  onions,  cheese  and  spices). 

In  coach,  a  popular  assortment  of  appetizer  "kabobs"  containing  items  such  as 
smokie  sausage  links,  cheese  tidbits  and  other  "munchables"  are  served  with 
cocktails. 

On  selected  long-haul  flights  the  salad  course  in  both  classes  features  the 
athenian  salad  bowl,  garnished  with  greek  olives,  feta  cheese,  tomato  wedges 
and  scallions  enhanced  by  grecian  dressing  or  fresh  lemon. 


For  the  main  course,  continental  culinary  classics  in  first-class  include  Chateau- 
briand Roti.  said  to  have  been  created  during  the  Napoleonic  era  by  the  personal 
chef  of  the  French  statesman  Viconte  Chateaubriand  ;  chicken  a  la  suisse  (accom- 
panied by  a  Swiss  favorite,  spaetzle)  :  pork  la  Mancha  (roasted  hiin  of  pork, 
served  with  black  olives,  peppers,  garbanzo  beans  and  pimento,  presented  with 
saffron  rice),  alleged  to  have  been  one  of  Don  Quixote's  favorites  during  his 
travels  through  Spain ;  and  sole  meuniere,  a  traditional  seafood  favorite  .served 
with  boiled  parsley  potatoes. 

Coach  passengers  can  choose  from  brisket  of  beef  Kensington  (slices  of  beef 
in  an  English-style  horseradish  cream  sauce  served  with  parsley  jwtatoes,  peas 
and  carrot  slices)  or  chicken  Normandy,  a  dish  representative  of  the  French 
province  (boneless  breast  of  chicken  baked  in  pan  gravy  with  apple  cider,  green 
beans  and  a  blend  of  white  and  wild  rice). 

In  addition.  Trans  World  has  developed  a  mouth-watering  selection  of  new  and 
different  fun  foods  for  both  first-class  and  coach  travelers.  These  include  lasagna 
verdi  al  forno  bolognese  (a  hearty  sauce  bolognese,  ricotta  cheese  and  ground 
Italian  sausage  nested  between  layers  of  green  spinach  noodles,  topped  with 
parmesan  cheese),  fi.sh  and  chips  (a  British  favorite,  featured  fried  fillets  of  sole 
and  chips  of  potatoes,  served  with  malt  vinegar-fiavored  tartar  sauce).  Bavarian 
wurst  platter  (a  selection  of  grilled  bratwurst  and  knockwurst  with  a  mustard 
glaze,  complemented  by  hot  german  potato  salad  and  weinkraut)  and  Thai  beef 
curry  (a  Bangkok  specialty,  with  tidbits  of  beef  sinnnered  in  a  curry  .sauce  with 
a  blend  of  coconut  juice,  tomato  bits,  mango  chutney  and  strips  of  red  ginger). 

The  first-class  dessert  cart  features  an  international  cheese  platter  containing 
a  cheese  wheel,  crackers  and  fresh  grapes.  Coach  passengers  can  enjoy  a  simi- 
lar selection  of  cheese  and  crackers. 

Rounding  out  the  dessert  offerings  in  first  class  are  either  zabaglione  trifle  (a 
TWA  creation  of  custard  flavored  with  Marsala  wine),  or  Toblerone  ice  cream 
sundaes  smothered  with  a  sauce  of  the  famous  swiss  chocolate.  Amaretti  cookies 
and  Tobler  chocolates  provide  added  incentive  to  forget  calories.  Zabaglione 
trifle  and  german  chocolate  tart  (with  pecans  and  coconut  in  a  pastry  crust)  are 
Trans  World  service  coach  selections. 

TWA's  innovative  coffees  of  the  world  cap  the  culinary  offerings  of  Trans 
World  service.  In  concocting  magic  potions  with  this  famous  bean,  TWA  believes 
it's  the  ".spirit"  that  makes  the  difference  and  couples  it  with  whipped  cream 
to  i)ro(luce  Jamaican  coffee  (with  Kahhm),  Cafe  Royale  (with  cognac).  Cafe 
Milano  (with  Amaretto  and  Rum),  and  Roman  coffee,  another  TWA  .specialty 
(with  Galliano  and  Kahlua).  These  flavors  provide  a  taste  treat  sure  to  satisfy 
the  most  discriminating  coft'ee  devotees. 

Jamaican.  Royale  and  Roma  (with  Galliano)  are  the  featured  coffee  flavors 
in  coach  and  are  available  for  purchase. 

Trans  World  lieverage  service  has  been  expanded  witli  the  addition  of  imported 
specialties.  Together  with  the  extensive  assortment  of  cocktails,  imported  and 
domestic  red  and  while  wines  and  beers  are  offered  in  first  class.  TWxV  has  added 
Dul)onnet,  sherry,  port  wine,  Amaretto  di  Saronno  licpieur  and  the  "Bocce  Ball" 
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(made  with  Amaretto,  orange  juice  and  club  soda),  as  well  as  Orange  Chan.nairne 
(a  mixture  ot  champagne  and  orange  juice)  ^i"J,»- ^-nanipafeue 

ImiH.rted  and  domesfi,-  wi„es  and  "heers  are  available  in  coach    alon-  wid,  •. 
fol'pu'halL '"'"""      '"""   ^^""'^^  '"''''  "'^"^"'•'^-  ^'-»-"l-«-  i>^  also  availl'b.;: 
Intermitional    flight   menus   will   also    reflect   the   airlines    nmtes   with    su.-l. 
foreign-flavored  favorites  in  first  class  as  ..uenelles  de  saumon   (poach  .„' 
lings  ot  northern  salmon  and  herbs  in  a  lobster  and  sherry-flavored  .reai.  is  n "4 
or   poulet   Calvados    (partia  ly    boned   spring  chicken   b,-east   bake,!    1.   a    s    ,!• . 
Il.-nored  with  Calvados  apple  brandy,  spices  and  chicken  stock,  garnisl  cd         b 
scalloped  apples)     Popular  traditional  dishes  include  roast  sirloin  of  1  c -f        ! 
dividual   lamb  rib   roast  and   charbn.iled  fllet  mignon.   Foreign-ac<-en1ed  entree 
Hi  economy  class  is  braised  beef  Portugese   (strips  of  beef  simmered  in  a  zestv 
stock  flavored  with  thyme,  onions  and  tomatoes,  garnished  with  wliite  l)eaiis  •mil 
green  pepper,  pre.sented  witli  dolbir-size  potato  cakes  and  b..nev-glazed  carrois) 
iraditional  dishes  are  chicken  breast  New  England  and  seafood  newbnr- 

TWA  travelers  taking  short  and  medium-distance  flights  will  also  enjoy  first- 
class  cuisine  offerings  like  short  ribs  jardiniere,  chicken  vin  blaiic  crepes'.Monte 
T'nsto,  chicken  breast  fontaine,  braised  beef  steak  hunter-stvle  and  chicken  i)re-ist 
chasseur.  For  the  coach  passenger,  foreign-flavored  fare  includes  beef  tips  Dijon 
and  cannelloni  genove.se. 

"On  our  dome.stic  flights  there  literally  will  be  a  'taste  of  Europe  flying  in  the 
ISA"  ••  said  Dieter  H.  Puehler,  TWA  director  of  dining  and  catering  services. 
"We  think  these  international  .selections  add  a  new  dimension  to  in-flight  dining." 


[From  TWA  XEWS] 
Teans  World  Upholds  Tradition  in  Painting  Its  (Jetj   "Wagons" 

To  millions  of  Trans  World  Airlines  passengers  over  the  years,  a  fleeting 
glimp.se  of  a  red  and  white  aircraft  was  all  that  was  ever  needed  to  identifv  the 
carrier. 

Now,  in  1975,  repainting  TWA's  fleet  of  232  jet  aircraft  in  the  new  "Trans 
World"  design  adds  a  bold  new  h)ok  to  a  company  tradition  that  has  continued 
uiil)roken  across  the  carrier's  five-decade  history. 

The  distinctive  red  application  has  adorned  every  ship  in  TWA's  fleet  since  the 
parent  company,  Western  Air  P]xpress,  began  scheduled  operations  in  192(;  with 
fabric-covered  biplanes,  painted  red.  of  course. 

The  traditional  "touch  of  red."  now  grown  to  massive  proportions  (jii  today's 
giant  aircraft  such  as  the  Boeing  747,  has  been  maintained  in  a  variety  of  forms 
over  the  years:  a  red  arrow  with  Indian  head  on  the  Ford  Tri-;\lotors  f)f  the 
thirties,  a  red  bar  intersecting  a  circle  on  the  prewar  lK'-3s,  parallel  red  stripes 
(m  the  triple  tails  of  the  Lockheed  Constellations  in  the  fifties,  and  the  sweeping 
red  trim  along  the  sides  of  TWA's  modern  jet  aircraft. 

Striving  to  find  a  197()'s  design  without  breaking  tradition,  designers  and  engi- 
neers experimented  for  nearly  a  year  at  TWA's  technical  .services  center  in  Kan- 
sas City,  ]Mo.  Using  one-hundredth  scale  models,  the  Trans  World  design  concept 
evolved  late  in  1974  as  a  striking  balance  of  esthetics,  cost  and  corporate  tradi- 
tion. 

With  uKU-e  than  200  planes  .scattered  around  the  world,  application  of  the 
Trans  World  design  will  take  approximately  four  years  to  accomplish  and  con- 
sume some  8.500  gallons  of  paint,  a  good  portion  of  it  red.  Tlie  aircraft  will  be 
repainted  during  routine  maintenance  visits  to  the  technical  services  center.  To 
(late,  two  747s  have  received  their  new  colors  and  47  additional  aircraft  will  dis- 
play the  striking  new  livery  by  year's  end. 

Repainting  the  giant  747.  for  example,  takes  about  12  working  days.  3,000  man- 
hours  and  120  gallons  of  paint.  By  comparison,  the  much  smaller  Boeing  727s  can 
lie  completed  in  950  man-hours  with  only  35  gallons. 

Removing  the  existing  paint  with  "stripper"  solvents  takes  six  days.  Masking- 
tape  outlines  are  applied  to  the  bare  aluminum  skin  to  acr  as  guides  to  large 
paper  overlays  which  serve  as  working  patterns.  Chalk  dust  applied  against 
minute  holes  In  the  pattern  leaves  an  erasable  outline  guide  for  final  masking  and 
actua!  application  of  paint.  losing  pressure-spray  guns.  TWA  specialists  paint 
large  aircraft  such  as  the  I^-lOll  in  sections,  each  section  receiving  a  "wa.sh" 
primer,  intermediate  primer  and  enamel  fo])  coat,  all  in  one  eight-hour  shift.  The 
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finished  airplane  glistens  like  a  new  coin  and  returns  to  scheduled  service  after 
some  12  hours  of  testing  and  sj'stem  checks.  TWA  pilots  say  the  Trans  World 
design  "flies"  very  well.  That  figures.  It's  tradition. 


[From  TWA  News] 
Don't  Miss  the  "Bus"  (Boutique)  At  Trans  World  Flight  Center 

Trans  World  travelers  won't  want  to  miss  the  "bus,"  the  airline's  new 
bus  boutique,  that  is. 

The  one-fourth  scale  replica  of  London's  familiar  red  doubledeckers  carries  a 
wide  variety  of  international  gift  and  food  items  for  purchase  by  passengers 
inside  the  Trans  World  flight  center  at  New  York's  Kennedy  International 
Airport. 

The  electric-powered  "miniboutique"  will  shuttle  through  the  terminal  between 
the  various  dei)arture  lounge  areas,  displaying  its  wares. 

Included  in  the  offerings  from  faraway  lands  are  French  perfumes  and 
colognes,  gourmet  food  items  including  cheese  of  the  world  and  French  season- 
ings, ethnic  cookbooks  and,  to  sweeten  the  selection,  swiss  chocolates. 

Irish  coffee  tnthusiasts  will  be  interested  in  the  mugs  and  glasses  from  the 
emerald  isle  as  well  as  a  variety  of  fine  Irish  linen.  European  art  reproductions 
will  also  be  available  for  purchase.  Other  international  gift  items  include  a 
variety  of  English  smoking  accessories,  soaps  and  Italian  leather  goods.  Fashion- 
conscious  travelers  might  want  to  add  that  finishing  touch  with  a  choice  of 
designer  ties  and  scarves,  and  a  selection  of  English  and  ^Middle  East  jewelry. 

TWA  travelers  taking  time  to  browse  through  the  bus  boutique  will  also  discover 
Swiss  watches,  and  for  that  last-minute,  tuck-under-the-arm  item,  a  loaf  of  fresh 
French  bread  flown  in  from  Paris. 
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AIKLINK  rOUCY  KEGAKDIXG  1NF0K-A11N(;  I'LBLIC  OF  I.dWKST  FAKES 

Senator  Kenm:dy.  Let  iiie  ask  you,  Ms.  Kennedy,  you  were  trained 
as  a  ticket  counter  salesperson  ( 

Ms.  IVENNEDY.  lligllt. 

Senator  Kennedy.  And  you  have  reviewed  with  us  some  of  your 
background  and  the  training,  and  given  us  examples  of  what  that 
training  consisted  of.  Are  you  familiar  with  any  of  the  airline  maiuials 
that  have  suggested  '•"Sell  the  liighest  priccvd  product  the  custoiuer  is 
willing  to  buy  to  obtain  the  service  he  pi'efers'"  ? 

Ms.  Kennedy.  I  think.  hi-st  of  all,  many  of  the  employee  manuals 
are  almost  as  obscure  as  the  tarills.  We  did  have  a  full  set  of  nuinuals. 
While  I  was  working  for  the  airlines,  1  never  saw  anything  like  that 
specifically  put  out  in  writing.  It  was  often  made  very  difficult  for  a 
ticket  agent  to  otl'er  a  lower  fare,  because  he  was  not  aware  of  it  since 
he  had  not  been  trained. 

Senator  Kennedy.  Tliat  is  a  direct  (|uote  fi'om  a  training  guide  of 
one  of  the  major  airlines.  Beyond  that  it  says,  ''Sell  the  consumer  only 
what  he  wants."  Have  the  words  "as  ex])ensive  a  ticket  as  you  can  get 

away  with"' 

Ms.  Kennedy.  Very  often  a  consumer,  l)y  altering  travel  plans  by 
maybe  1  day,  can  save  a  great  deal  of  money.  However,  the  agent  has 

to  be  fluent  enough 

Senator  Kennedy.  Were  you  conscious,  when  you  were  being  trained, 

that  this  was  a  point  you  ought  to  stress,  and  i)oint  out  ways 

Ms.  Kennedy.  That  was  not  stressed  during  m}"  training.  I  took  it 
upon  myself  to  ofl'er  lower  fares. 

Senator  Kennedy.  But  as  you  mentioned,  tliere  are  alternative  fares 
generally  available  to  tlie  public  ? 

Ms.  Kennedy.  Yes;  there  are.  I  took  it  upon  myself  to  suggest  lower 
fares  whenever  possible. 

Senator  Kennedy.  That  same  guide  says,  ''Do  not  mention  avail- 
ability of  any  other  fares,*'  referring,  I  would  guess,  to  lower  discount 
fares.  That  was  in  initial  response  to  a  fare  inquiry. 

Ms.  Kennedy.  I  understand  from  people  I  know  wlio  woi'k  for 
other  airlines  that  it  is  not  unusual  to  receive  this  sort  of  wiitten  in- 
structions. There  was  one  case  where,  for  example,  involving  TWA — 
their  reservations  and  ticket  agents  were  advised  in  wn-iting  not  to 
offer  information  on  a  youth  fare  between,  I  believe,  Xew  York  and 
Tel  Aviv  that  was  available.  It  was  kind  of  com]:)licated.  There  were 
two  types  of  youth  fare:  One  was  a  direct  youth  fare  Avhich  was  a 
couple  of  hundred  dollars  more  than  another  way  of  conii)uting  the 
fare,  and  the  agents  were  told  in  writing  if  the  ])assengei-  asks,  give 
it  to  him,  but  if  he  does  not  ask,  do  not  say  anything  about  it.  So  it  is 
not  unusual. 

[For  additional  information  pertinent  to  this  topic,  see  a  letter 
from  Randall  Malin  of  American  xA.irlines  to  the  subcommittee,  dated 
April  4,  1975,  p.  ll-lO,  below.] 

Senator  Kennedy.  You  gave  us  some  illustrations  of  your  training 
as  a  ticket  salesperson.  How  can  the  CAB  do  anything  about  that? 
Ms.  Kennedy.  Well,  one  thing  the  CAB  could  do  is  enforce  the  law. 
The  Board  has  never  really  enforced  that  section  of  the  act  which 
forbids  the  carriers  from  overcharging  people  on  tickets.  If  they 
began  to  enforce  that,  I  think  the  carriers  would  immediately  find  it 
advantageous  to  give  their  agents  the  needed  training.  I  also  do  not 
think  the  training  is  a  complete  panacea.   You  cannot  absorb  that 
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much  sitting  in  a  classroom  1  or  2  weeks  out  of  the  year.  That  has  to 
be  a  recurring  thing. 

Also,  there  is  often  a  lag  between  the  time  a  tariff  is  approved 
and  the  time  the  information  trickles  down  to  the  people  who  are 
selling  the  tickets.  A  lower  fare  might  get  approved  but  the  ticket 
sellers  do  not  know  about  it  for  a  week  or  2  weeks,  or  more. 

AIRLINE   POLICY    ON    OVERBOOKING 

Senator  Kennedy.  On  overbooking,  were  you  trained  to  explain 
that  the  airline  does  or  does  not  engage  in  such  practices?  What  were 
you  supposed  to  say  if  you  were  asked,  or  weren't  you  given  any  idea 
what  to  say  ? 

Ms.  Kennedy.  We  were  not  told  specifically  what  words  to  say.  Our 
policy  was  to  avoid  alarming  passengers,  to  avoid  giving  any  negative 
information  about  the  carrier  or  aii-  travel  in  general.  We  were  sup- 
posed to  be  happy  and  carefree,  and  it  was  a  sort  of  "you  gotta 
believe"  mentality  that  we  were  not  going  to  overbook  them.  First  of 
all,  I  Avorked  in  a  cit}-  office  and  was  not  i-eally  aware  of  the  extent 
of  overbooking.  If  passengers  asked  me  I  told  them  what  I  knew 
about  it.  I  would  respond  that  to  the  best  of  my  knowledge  the 
carrier  did  not  engage  in  the  practice.  To  me  it  sounded  outrageous. 

Senator  Kennedy.  Now  do  you  know  otherwise  ? 

Ms.  Kennedy.  I  know  otherwise,  yes. 

Senator  Kennedy.  WJiat  are  the  airlines  going  to  do?  They  get  a  lot 
of  empty  seats  if  they  do  not  overbook  and  would  have  to  charge  the 
consumer  higher  prices? 

Ms.  Kennedy.  No,  there  are  several  alternatives  to  overbooking. 
Eastern  really  came  up  Avith  a  good  solution,  except  they  overbook  on 
top  of  this.  They  have  devised  the  conditional  reservations  or  leisure- 
class  concept.  Under  this  system,  if  the  plane  holds  125  people,  they 
will  book  that  many.  At  that  point,  they  stop  selling  tickets  on  a  con- 
firmed basis,  and  after  that  anyone  seeking  a  reservation  is  confirmed 
on  a  conditional  basis.  Those  passengers  vulnerable  to  being  bumped 
are  informed  ahead  of  time  that  the  plane  is  full  but  the  airline  ex- 
pects a  certain  number  of  people  not  to  show  up.  It  is  better  than 
standby,  because  if  you  go  out  to  the  airport  with  this  conditional 
reservation,  you  pay  coach  fare.  If  that  is  full  you  will  be  upgraded 
to  first-class,  or  will  get  a  free  trip,  if  you  don't  get  on  at  all. 

There  are  many  people  who  are  flexible  enough.  They  would  really 
rather  have  a  chance  at  a  free  ride  than  a  reliable  reservation.  People 
who  are  traveling  on  business  usually  need  that  confirmed  seat,  but 
many  teenagei's,  students,  and  other  people  who  are  not  traveling  on 
business,  and  who  are  more  flexible  in  their  plans,  would  really  prefer 
the  idea  of  perhaps  getting  a  free  ride.  They  know  in  advance  of  the 
risks  involved  and  make  their  plans  accordingly. 

We  think  this  is  a  much  more  equitable  way  of  dealing  with  the 
problem.  The  present  way  of  dealing  with  the  problem  punishes  the 
people  who  do  show  u]5,  not  the  ones  who  abuse  the  system. 

Senator  Kennedy.  I  have  not  seen  the  work  that  has  been  done  by 
your  grouji,  but  I  imagine  what  you  are  really  talking  about  is  a  sort 
of  bill  of  rights  for  the  ti'aveling  consumer  in  a  form  in  which  it  is 
easilv  understandable  and  available. 
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Ms.  Kennedy.  As  Mrs.  Cutler  mentioned,  if  consumers  know  ahead 
of  time,  tliere  is  even  a  slight  chance,  that  their  bag,  for  exami)le, 
might  be  lost,  they  would  not  pack  crucial  medication  in  a  checked 
suitcase.  They  would  ])ut  it  on  a  bag  they  will  carry  in  the  plane.  Tliey 
would  not  pack  tlie  family  jewels.  If  people  would  stop  and  think 
ahead  of  time,  if  they  knew  where  they  are  vulnei-able,  they  could  take 
steps  to  avoid  these  ])roblems. 

I  have  never  had  a  suitcase  lost. 

Senator  Kexxedy.  liefore  this  hearing? 

Ms.  Kennedy.  Before  this  hearing;  right. 

But  I  watch  carefully  to  make  sure  that  the  tag  is  put  on  properly, 
that  it  is  not  going  to  fall  off,  and  even  if  the  bag  were  lost  it  would 
not  be  a  complete  trauma.  I  pack  like  I  never  expect  to  see  it  again, 
and  that  is  really  within  bounds,  what  you  have  got  to  do. 

CAP.    POLICY    REGARDING    DECEPTIVE    TARIFFS 

Senator  Kennedy.  OK.  Mr.  Robertson,  can  we  talk  for  a  few  min- 
utes about  the  case  of  deceptive  fares  that  ACAP  filed  before  the 
CAl^  on  behalf  of  Mr.  Wolf?  Did  the  CAB  do  anything  to  reverse 
what  was  called  a  deliberate  fraud?  As  I  understand,  you  called  it  a 
deliberate  fraud  committed  by  the  TWA  in  this  particular  case  and 
tlie  CAB  said  it  had  no  authority  to  do  anything  about  it. 

Mr.  Robertson.  Well,  what  they  decided  to  do  was  to  make  TWA 
promise  not  to  defraud  its  passengers  by  this  particular  means  any 
more.  There  was  no  significant  dispute  about  the  fact  of  this  system- 
aric  fraud.  Probably  :20,000  people,  according  to  our  research,  were 
victimized  by  this  scheme  over  a  period  of  a  couple  of  years,  which 
involved  the  purchase  of  tours  to  various  European  cities,  including 
lodging  in  a  guesthouse.  In  the  case  of  the  tour  to  London,  it  turned 
out  that  the  housing  accommodations  Avere  350  miles  away,  in  a  dif- 
ferent country — in  Scotland.  You  could  not  possibly  get  to  the  guest- 
house before  the  cutoff  deadline,  and  the  accommodations  were  then 
''forfeited."  It  Avas  similar  in  the  other  countries. 

The  problem  was  not  so  much  there  that  the  law^  could  not  be 
enforced,  but  that  the  CAB  did  not  want  to  enforce  the  law.  They  did 
not  feel  that  consumers  had  any  right  to  redress  or  refund  of  the 
additional  money  that  they  then  had  to  spend  for  housing  accommo- 
dations when  they  were  on  these  tours.  The  CAB  looked  at  the  case 
and  said,  Well,  this  is  a  pretty  loAv-priced  tour,  what  do  these  people 
think  they  are  going  to  get.  The  answer  is  they  thought  they  were 
going  to  get  the  guesthouse  that  was  advertised. 

In  the  consent  order  that  was  ultimately  agreed  to,  the  CAB  did 
require  that  in  the  future  if  TWA  defrauded  anyone  on  these  tours, 
they  would  have  to  give  them  some  kind  of  reimbursement  or  com- 
pensation. I  will  be  glad  to  supply  the  CAB  orders  on  this  case  for 
the  record. 

[The  documents  referred  to  above  follow :] 
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UNITED  STATES  OF  AMERICA  Order  72-11-106 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  2l+th  day  of  November,  1972 


In  the  Matter  of  the  Complaint  of 
AVIATION  CONSUMER  ACTION  PROJECT 


TRANS  WORLD  AIRLINES,  INC.  (TWA)  & 
FLYING  MERCURY,  INC. 


Docket  23628 


ORDER  DENYING  MOTION  TO  INSTITUTE  PROCEEDING  & 
DISMISSING  COMPLAINT 

This  matter  is  before  the  Board  on  a  third-party  complaint  by 
Aviation  Consumer  Action  Project  (ACAP)  on  behalf  of  Mr.  &  Mrs.  Eflwin 
D.  Wolf,  purchasers  of  a  certain  group  inclusive  tour  (GIT)  known 
as  "Fly /Drive  Getavay"  Tours,  promoted  and  sold  by  Trans  Vforld 
Airlines  (TWA)  and  Flying  frfercxary,  Inc.,  respondents  herein. 
Specifically  ACAP  contended  that  the  respondents  had  violated 
Sections  4o4(b)  and  4ll  of  the  Federal  Aviation  Act  of  1958  as  , 
amended.  Both  TWA  and  Flying  Mercury  denied  the  allegations. ir 
The  Director,  Bureau  of  Enforcement  (BOE),  pursuant  to  Ik   C.F.R. 
302.205,  determined  that  it  was  not  intte  public  interest  to  docket 
the  ACAP  complaint.  Although  the  Director,  BOE,  found  no  reason 
to  believe  the  respondents  had  violated  Action  ^O^(b)  of  the  Act, 
he  found  sufficient  reason  to  believe  that  the  respondents  may  have 
engaged  in  unfair  andde.ceptive  practices  under  Section  ^ill.  Thus, 
the  (Director,  BOE,  simultaneously  with  his  dismissal  of  the  ACAP 
complaint,  and  pursuant  to  Section  kll   of  the  Act,  initiated  an 
enforcement  proceeding  against  the  respondents  herein  alleging 
violation  of  Section  i*ll  of  the  Act.  On  September  1^,  1972,  ACAP 


1/  TWA  Answer  filed  August  I6,  1971.  Flying  Mercury,  Inc. 
~  Answer  filed  September  28,  1971. 
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-  2  - 

2/ 
filed  a  motion  to  review  the  Director's  action.-   On  September  25, 
1972  TWA  filed  an  answer  in  opposition  to  the  Motion  to  Review.l' 

The  ACAP  complaint  concerns  a  G.I.T.  in  which  TWA  was  to 
provide  round-trip  air  transportation  between  New  York  and  London 
while  Flying  Mercury  was  to  provide  gound  services  in  England  in 
connection  therewith.   Basically,  the  tariff  rules  governing  the 
G.I.T,  in  question  required  that  the  air  fares  be  available  to  a 
group  of  not  less  than  15  passengers  traveling  together  as  a  single 
group  on  the  same  aircraft  for  the  entire  Journey.   The  G.I.T.  air 
fares  were  to  apply  only  to  inclusive  tours  which  included  sleeping 
accommodations  plus  other  facilities  or  attractions  such  as  a 
sightseeing  trip  and  a  car  rental  for  the  total  duration  of  the 
tour  (ik   days)  at  a  tour  price  per  passenger  of  not  less  than  the 
G.I.T.  air  fare  plus  $100.00. 

The  G.I.T.  in  question  was  advertised  in,  inter  alia,  a  booklet 
entitled  "TWA  Getaway  Adventures  Europe/World  '71. "  The  tour  included 
the  aforesaid  round-trip  air  transportation;  room  and  bath  at  a 
"fine"  hotel  on  the  first  night  in  the  country;  12  nights  lodgings  at 
a  guesthouse  in  Dumfries,  Scotland,  with  the  added  feature  of 
arranging,  at  the  time  of  check- in  at  the  guesthouse,  for  accommo- 
dations at  other  guesthouses  within  a  20-mlle  area;  all  service 
charges  and  local  taxes  attendant  to  the  sleeping  accommodations; 
automobile  rental;  and  other  benefits  for  a  price  as  low  as  $337. 
As  to  the  guesthouse  accommodations,  they  were  subject  to  confirmation 
at  a  coordinating  guesthouse  prior  to  6:00  p.m.  on  the  date  of  arrival. 


2/  The  ACAP  Motion  not  only  deals  with  the  Director's  findings 
but  also  alleges  that  the  respondent  herein,  TWA,  had  violated 
the  provisions  of  its  tariff,  TWA  International  Local  &  Joint 
Passenger  Fares  Tariff  No.  F-9,  CAB  Kb.  37,  and  Rule  26,  which 
was  an  implementation  of  lATA  Passenger  Resolution  No.  08^a, 
approved  by  Board  Order  71-3-87,  dated  March  l6,  1971.  Petitioner 
alleges  that  such  tariff  requires  that  sleeping  accommodations 
be  made  reasonably  available  to  all  tour  participants.  This 
allegation  was  raised  for  the  first  time  in  the  Motion  for  Review, 
has  not  been  answered,  is  not  properly  before  us.  and  la  therefore 
dismissed  on  procedural  grounds  without  prejudice  to  the  filing 
of  a  new  complaint. 

3/  ACAP,  on  October  12,  1972  filed  a  Motion  for  Leave  to  file  a 
Reply  and  a  response  to  TWA's  answer  in  both  this  Docket  and 
Docket  24697.   We  find  that  a  proper  regard  for  our  procedures 
requires  a  denial  of  the  ACAP  Mation,  and  for  that  reason  and 
because  of  its  failure  to  present  any  dispositive  contention, 
we  shall  deny  it.   See  Note  2,   supra . 

( footnote  continued)   ^ ,     «  • 
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Hovever,  the  coupons  for  the  tour  distributed  to  the  participants 
did  not  in  fact  conform  to  the  aforesaid  description  in  the  TWA 
booklet  In  that  tour  participants  were  required  to  check  into  a 
guesthouse  by  6:00  p.m.  on  the  first  day  of  arrival  into  the  country 
and  maintain  an  \ininterrupted  stay  at  that  guesthouse  for  the  full 
period  of  the  tour  or  forfeit  all  guesthouse  accommodations.  Further- 
more, there  were  no  accommodations  provided  at  a  "fine"  hotel  for 
the  first  night  in  the  country;  there  was  no  arrangement  available 
for  transfer  to  other  guesthouses  within  a  20-mile  area;  nor  were 
service  charges  and  local  taxes  for  sleeping  accommodations  included 
in  the  tour. 

The  Board  has  carefully  reviewed  all  of  the  facts  and  pleadings 
in  this  matter  and  believes  that  the  enforcement  proceeding  insti- 
tuted by  the  Director,  BOE, in  Docket  24697  provides  an  appropriate 
mechemism  for  resolving  the  issues  raised  by  ACAP's  complaint  with 
respect  to  violations  of  Section  '4-11.  However,  it  finds  that  the 
complaint  of  ACAP  does  not  state  facts  with  respect  to  violations 
of  Section  l^O^b)  or  an  investigation  of  possible  violations  of 
Section  Ull  in  the  manner  contemplated  by  ACAP  which  warrant  an 
Investigation  or  other  action  on  its  part.  Therefore,  the  Boaxd 
has  determined  to  uphold  the  decision  of  the  Director  and  to  dismiss 
the  ACAP  complaint  for  the  reasons  stated  herein. 

Section  iK)t;(b);  On  the  basis  of  the  foregoing,  ACAP  complains 
that  the  respondents  not  only  violated  Section  hn  of  the  Act  by 
deceptive  advertising  of  hotel  and  guesthouse  accommodations  but  they 
also  assert  that  this  advertising  thereby  subjected  the  tour  partic- 
ipants to  "undue  and  xinreasonable  disadvantage  or  prejudice"  in 
violation  of  Section  it04(b)  of  the  Act.  ACAP  argues,  inter  alia. 
that  Section  i*04(b)  reaches  consvmier  frauds  such  as  the  alleged 
"fraud"  asserted  in  the  ACAP  complaint  and  they  argue  that  any  vmfair 
and  deceptive  practices  under  Section  ^tll  of  the  Act  which  misleads 
a  purchaser  constitutes  "unreasonable  prejudice  and  disadvantage"  to 
the  purchaser  under  Section  UoU(b)  of  the  Act.  Therefore,  the 
question  is  whether  the  respondents  had,  in  fact,  engaged  in  imfair 
and  deceptive  practices  in  violation  of  Section  ^Hl  of  the  Act;  and, 
if  they  had  been  so  engaged  whether  Section  Uo^b)  is  applicable  to 
such  actions. 

The  Director,  BOE,  in  his  letter  of  September  lif,  1972  dismissing 
the  complaint,  stated  that  the  only  real  issue  raised  in  this  complaint 
is  whether  the  respondents  herein  had  engaged  in  unfair  and  deceptive 
practices  in  the  advertisements  of  the  subject  "Fly/Drive  Mini  Tours."  The 


Further,  on  October  2k,    1972,  the  Enforcement  Attorney  in 
Docket  24697  filed  an  answer  in  opposition  to  ACAP's  Motion 
for  Leave  to  file  a  reply.  ACAP  moved  to  strike  this  answer 
on  October  25,  and  on  November  3  the  Enforcement  Attorney 
answered  the  Motion.   Since  we  have  denied  ACAP's  October  12 
Motion,  all  subsequent  related  pleadings  are  rejected  for 
present  purposes. 
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Director,  BOE  stated  that  the  facts  therein  did  not  direct  themselves 
to  Section  koh{h)   of  the  Act  and  that  Section  i*Ol*(b)  therefore  did 
not  apply.   We  agree  with  the  Director's  conclusion.   Section  i^O^iCb) 
of  the  Act  and  its  prohibition  is  "aimed  primarily  at  rate  dlacrimi- 
nation  injurious  to  shippers,  competitors,  and  localities,"  z/   and  It 
focuses  on  two  different  types  of  inequality.   For  one,  the  phrase 
"undue  preference  and  prejudice"  has  a  specific  meaning  which  relates 
exclusively  to  rates  for  "different  but  related  services  or  for 
similar  services  between  different  points."  5/  The  Board  agrees  with 
the  Director,  BOE,  that  by  that  Very  definition,  the  facts  and 
allegations  neither  apply  to  the  question  of  rate  discrimination  nor 
do  the  complainants  fall  into  any  of  the  categories  to  which  the 
aforesaid  definition  applies. 

The  second  area  of  inequality  to  which  Section  1*0^  (b)  applies 
is  "unjust  discrimination"  which  relates  to  a  lack  of  equality  among 
shippers  and  passengers  for  like  and  contemporaneous  services  between 
the  same  points  over  the  same  routes.  This  type  of  inequality  also 
lacks  relevance  to  the  coiqjlaint  based  on  the  facts  as  presented. 
R3r  although  ACAP  has  cited  court  cases  and  Board  decisions  which 
relate  to  consumer  abuses  involving  "unjust  discrimination,"  i.e., 
prejudicial  treatment  toward  one  person,  place,  or  type  of  traffic 
In  favor  of  others  in  like  and  contemporaneous  transportation, 2/ 
the  tour  participants  in  this  situation  were  all  treated  equally. 
For  the  advertisements,  if,  in  fact,  they  were  deceptive,  were 
equally  deceptive  in  the  manner  in  which  they  were  presented  to  the 
potential  participants,  and  all  participants  were  placed  in  equal 
positions  upon  purchase  of  the  tour  package.  There  are  no  facts 
which  have  been  presented  which  demonstrate  that  any  one  tour 
partlclpfint  was  given  any  different  treatment  from  any  other  partici- 
pant and  thus  no  Individual  participant  was  given  any  preference  nor 
was  any  one  unduly  prejudiced  or  disadvantaged  in  favor  of  the  others. 


hj   Colorado  Anti-Discrimination  Commission,  et  al . ,  v.  Continental 
Air  Lines,  Inc.,  372  U.S.  71^*,  723  (1963). 

5/  Pan  American  Ferry  Flights  Case,  l8  C.A.B.  2l4,  220.  Military- 
Tender  Investigation,  28  C.A.B.  902,  923- 

6/  Transcontinental  Bus  System,  Inc.  v.  C.A.B.  (C.A.  5,  1967), 
■3«3  ■F.2d  V6'6,  cert  denied,'  390  U.S.  920  (I968).  Military- 
Tender  Investigation,  Ibid.  p.  923- 
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Thus  the  facts  alleged  in  the  ACAP  complaint  are  not  relevant 
nor  do  they  possess  any  elements  -which  justify  the  Board's  initiation  of 
a  formal  proceeding  based  on  Section  Uoij-Cb)  of  the  Act  as  the 
language  therein  has  been  applied  and  interpreted  by  the  courts  and 
before  the  Board.   Therefore  the  Board  finds  that  the  Director,  BOE, 
correctly  dismissed  the  complaint  insofar  as  it  alleged  a  violation 
of  Section  l+OJ+Cb). 

Section  illl;  ACAP  also  argues  that  the  Board  should  docket 
its  complaint  against  respondents  for  violation  of  Section  Ull. 
Hovever,  Section  4ll  provides  only  that  "the  Board  may,  upon  its  ovn 
Initiative  or  upon  complaint  by  an  air  carrier,  foreign  air  carrier. 
or  ticket  agent,  if  it  considers  that  such  action  by  it  would  be  in 
the  interest  of  the  public,  investigate  and  determine  whether  any 
air  carrier,  foreign  air  carrier,  or  ticket  agent  has  been  engaged 
in  unfair  or  deceptive  practices  or  unfair  methods  of  competition 
in  air  transportation  or  the  sale  thereof."  (Emphasis  supplied). 
It  does  not  provide  for  third-party  complaints.   ACAP  argues  that  the 
Board  has  never  decided  this  question,  but  that  even  if  it  were  so 
ACAP  argues  that  Section  1002(a)  allows  "any  person. .. [to]  file... a 
complaint  in  writing  with  respect  to  anything  done  or  omitted  to  be 
done  by  any  person  in  contravention  of  any  provisions  of  this  Act, 
or  of  any  requirement  established  pursuant  thereto, "  and  that 
Section  1002  incorporates  Section  iHl  in  this  regard. 

The  legislative  history  of  Section  i<-ll  is  clear  in  that  it 
evolves  from,  and  its  pertinent  wording  is  identical  to.  Section  5 
of  the  Federal  Trade  Commission  Act,  Under  Section  5  a  person  who 
deems  himself  aggrieved  by  the  use  of  an  unfair  method  of  competition 
is  not  given  the  right  to  institute  before  the  Commission  a  complaint 
against  the  alleged  offender.  He  may,  however,  bring  the  matter 
to  the  Commission's  attention  and  request  it  to  file  a  complaint. 
But  if  the  request  is  granted,  the  proceeding  which  is  instituted 
is  that  of  the  Commission  itself  rather  than  one  which  is  brought 
before  the  Commission  by  one  party  against  another.   See  Federal 
Trade  Commission  v.  Klesner.  280  U.S.  19  (1929);  Brown  Shoe 
Com-panv  v.  FTC.  339  F. 2d  k^,    51  (C.A.  8,  196i4-),  reversed  on  other 
grounds  38U  U.S.  316  (1966). 

We  find  nothing  in  Section  1002(a)  of  the  Act  which  requires 
a  different  result  with  respect  to  proceedings  instituted  under 
Section  ij-11  or  which  permits  the  Board  to  ignore  its  terms. 
Section  1002(a)  provides  an  appropriate  vehicle  under  which  any 
person  may  bring  to  the  Board's  attention  facts  which  might  warrant 
the  institution  of  proceedings  pursuant  to  Section  i+ll.  Moreover, 
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vhen  the  Section  1002(a)  complaint  is  filed  by  an  air  carrier  a 
foreign  air  carrier  or  a  ticket  agent,  the  docketing  of  that  complaint 
by  the  Board's  Bureau  of  Enforcement  constitutes  an  appropriate  method 
of  instituting  a  Section  Ull  proceeding  in  literal  accord  with  the 
provisions  of  Section  Ull.  However,  when  the  complaint  is  by  some 
other  person,  the  Section  i+ll  proceeding  is  to  be  instituted  only 
by  the  Board  or  its  delegate  rather  than  by  a  third-party  complaint. 
Further,  our  rules  of  practice  (ik   CFR  302.206)  do  not  require  the 
Bureau  of  Enforcement  to  proceed  only  by  way  of  docketing  a  third- 
party  complaint,  but  rather  permit  enforcement  proceedings  to  be 
instituted  either  by  that  method  or  by  the  filing  of  a  complaint  by 
an  enforcement  attorney.  An(^  if  there  were  conflict  between  Sections  4ll 
and  1002(a),  or  between  Section  4ll  and  our  rules  of  practice,  the 
specific  provisions  of  Section  ^11  would  in  any  event  govern,  j/ 

Finally,  it  should  be  noted  that  the  Board  has  instituted  an 
enforcement  proceeding  under  Section  Ull    as  a  result  of  investi- 
gating the  information  supplied  by  ACAP  and  to  this  extent  ACAP's 
petition  is  moot, 2/  Whether  Section  302.210  of  our  rules  of  practice 
confers  party  status  upon  ACAP  in  that  proceeding,  or  whether  it  can 
become  a  party  only  pursuant  to  a  request  for  leave  to  intervene, 
is  a  matter  for  consideration  in  Docket  2k69J   rather  than  in  this 
proceeding. 


jj   The  rules  pertaining  to  statutory  construction  are  clear  in 
that,  if  possible,  each  provision  is  to  be  interpreted  in  favor 
of  its  validity  and  that  if  two  provisions  of  the  same  Act  are 
in  apparent  opposition,  the  specific  provision  controls.  Thus, 
in  Foster  v.  United  States,  1+7  F.2d  892  (C.C.A.  7,  19^1)  the 
Court  stated: 

"It  may  be  said  in  general  that  every  part  of  the 
act  must  be  given  effect  where  it  is  possible  to 
do  so  and  that  a  proviso  should,  in  general,  be 
construed  as  a  limitation  or  qualification  upon 
the  otherwise  general  aijplication  of  a  statute. 
Whether  in  a  given  case  the  proviso  does  in  fact 
limit  or  qualify,  and  if  so,  to  what  extent, 
depends  primarily  on  the  proviso  itself."  {kj  F.2d 
at  892).  See  also  American  Airlines,  Inc.  v.  C.A.B., 
178  F.2d  903  (CA.  7,  19*^9). 

In  this  case.  Section  ij-11  clearly  limits  and  qualifies  tne 
general  provision  for  starting  investigations  upon  the  filing 
of  third-party  complaints  under  Section  1002(a)  and  permits 
investigations  to  be  instituted  upon  complaints  filed  under 
Section  ij-11  only  if  filed  by  an  air  carrier,  foreign  air  carrier, 
ticket  agent,  or  on  the  Board's  own  initiative. 
8/  Trans  World  Airlines.  Inc.,  Flying  Mercury,  Inc.,  Enforcement 
Proceeding,  Docket  2k697, Iflltiated  August  25,  1972. 
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ACCORDINGLY,  IT  IS  ORDERED  THAT; 

1.  The  motion  of  Aviation  Consumer  Action  Project  for  leave  to  file 
a  reply,  be  and  it  hereby  is  denied,  and  all  subsequent  pleadings  based 
thereon  are  rejected  for  consideration  in  this  Docket; 

2.  The  motion  filed  on  September  14,  1972  by  Aviation  Consumer  Action 
Project  for  review  of  the  action  of  the  Director,  BOE,  and  for  the  institution 
of  an  enforcement  proceeding  under  Sections  404(b)  and  411  of  the  Act  with 
ACAP  as  a  party  as  of  right  be  and  it  hereby  is  denied;  and 

3.  The  complaint  filed  by  Aviation  Consumer  Action  Project  on  July  19, 
1971,  be  and  it  hereby  is  dismissed. 

By  the  Civil  Aeronautics  Board: 


HARRY  J.  ZINK 
Secretary 
(SEAL) 
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Order  73-6-9 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  4th  day  of  June,  1973 


TRANS  WORLD  AIRLINES,  INC. 
FLYING  MERCURY,  INC., 


* 


Respondents       *  Docket  24697 
* 

Enforcement  Proceeding         * 
**************** 

ORDER  TO  CEASE  AND  DESIST 

On  August  25,  1972,  the  Director  of  the  Bureau  of 
Enforcement  (Bureau)  docketed  a  Petition  for  Enforcement 
against  Trans  World  Airlines,  Inc.  (TWA)  and  Flying 
Mercury,  Inc.,  based  upon  the  complaint  of  an  Enforcement 
Attorney  of  the  Civil  Aeronautics  Board  (Board).   The 
complaint  alleged,  in  substance,  that  the  respondents 
were  engaged  in  unfair  or  deceptive  practices  and  unfair 
methods  of  competition  within  the  meaning  of  section  411 
of  the  Federal  Avia^tion  Act  of  1958,  as  amended,  (Act)  in 
the  advertisement,  solicitation,  and  sale  of  Group 
Inclusive  Tours  (GIT). 

The  respondents  now  represent  that  they  have  revised 
the  advertisements  complained  of  and  that  they  have  changed 
or  will,  as  soon  as  practically  possible,  change  their 
practices  to  implement  the  agreements  contained  herein. 
The  respondents  further  represent  that  their  policy  has 
always  been  to  stand  behind  their  tours  by  furnishing 
everything  that  was  specified  or  to  settle  any  proper 
claim  for  failure  to  do  so.   Solely  for  the  purpose  of 
settling  this  proceeding,  the  respondents  have  entered 
into  a  Stipulation  of  Facts  and  Consent  to  the  Issuance 
of  an  Order  to  Cease  and  Desist  which  is  incorporated 
herein  by  this  reference. 
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A  GIT  is  a  combination  of  a  discount  air  fafe  and  a 
mandatory  tie-in  of  ground  accommodations  and  other 
services.   The  GIT  was  first  presented  to  the  Board  as 
an  agreement  between  member  carriers  of  the  International 
Air  Transport  Association  (lATA).   The  Board  approved  the 
agreement,  noting  that  the  new  fares  "...appear  to  offer 
significant  reductions  to  the  traveling  public  and  to 
have  the  potential  of  fostering  international  air  trans- 
portation." 1/  In  subsequent  review  of  the  GIT  fares,  the 
Board,  in  reply  to  a  charge  that  the  requirement  of  ground 
accommodations  was  discriminatory,  stated: 

The  tie-in  feature  with  the  purchase  of  ground 
accommodations  does  not  seem  to  be  an  unreason- 
able one  in  view  of  the  considerable  discount 
these  fares  provide  from  normal.  ^  .fares.  More- 
over, these  fares,  coupled  with  attractive 
tours  in. . .Europe. . .should  prove  to  be  a  strong 
stimulus  to  airline  traffic.   The  lower  prices 
of  such  tours  made  possible  by  the  lower  cost 
of  air  transportation  should  enable  many  pe|rsons 
to  travel  by  air  who  would  not  otherwise  be'  able 
to  use  air  transportation.   In  the  long  run', 
additional  volumes  of  traffic  will  afford  a 
broader  base  over  which  to  spread  costs  and 
should  enhance  the  possibility  of  lower  normal 
fares.  2/ 

From  the  foregoing,  it  appears  that  the  GIT  was  in- 
tended to  genera,te;  new  traffic  frpm  aunpng  those  who  desired 
to  participate  in  a  "tour"  and  was  intended  to  generate  new 
traffic  without  creating  undue  diversions  from  established 
traffic. 

It  has  come  to  the  attention  pf  the  Board  that  within 
the  industry  the  land  portioh  of  certain  GIT's  is  not  the 
"attractive  tours"  contemplated  by  the  Board  but  is  what 
is  now  popularly  termed  a  "throwaway."   The  land  {portion 
of  a  GIT  is  to  include^  as  a  minimum,  sleeping  accommo- 
dations for  the  total  duration  of  the  trip  and  at  'least 

; \\ 

TJ     Order  No.  E-24577  dated  December  29,  1956,  p.  C. 
2/  Order  No.  E-24823  dated  March  6,  1967,  p.  5. 
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one  sightseeing  or  motor  coach  trip  for  a  minimum  price  of 
$100.  3/   A  practice  has  apparently  developed  in  the  in- 
dustry wherein  the  land  portion  of  the  GIT,  or  a  part 
thereof,  is  such  that  the  tour  participant  rarely  makes 
use  of  it,  ergo,  a  "throwaway." 

On  the  basis  of  the  foregoing  and  upon  the  stipulated 
facts,  the  Board  finds: 

1.  TWA  was  at  all  relevant  times  and  now  is  an  air 
carrier  within  the  meaning  of  section  101(3)  of  the  Act. 

2.  In  accordance  with  the  Act  and  Board  Regulations, 
TWA  filed  a  tariff  on  March  2,  1971  providing  for  Trans- 
Atlantic  Group  Inclusive  Tour  Fares.   That  tariff,  TWA 
International  Local  and  Joint  Passenger  Fares  Tariff  No. 
F-9,  CAB  No.  37,  which  was  an  implementation  of  lATA 
Traffic  Conference  Resolution  (Passenger)  Number  084a, 
which  was  approved  by  the  Board  in  Order  71-3-87  dated 
March  16,  1971,  authorized  TWA  to  provide  Economy  Round- 
Trip  air  transportation  between,  inter  alia.  New  York, 

N.  Y.  and  London,  England  at  a  basic  fare  of  $237,  but 
subject  to  the  conditions  in  Rule  26,  ot  the  same  tariff. 
Rule  26  required,  inter  alia,  that  the  Group  Inclusive 
Tour  (GIT)  fare  apply  to  only  inclusive  tours  which 
included  sleeping  accommodations  plus  other  facilities  or 
attractions  such  as  a  sightseeing  trip  and  a  car  rental 
for  the  total  duration  of  the  tour,  at  a  tour  price  per 
passenger  of  not  less  than  the  GIT  fare  plus  $100  for  a 
minimum  stay  period  of  14  days. 

3.  Flying  Mercury  was  at  all  relevant  times  and  now 
is  a  "ticket  agent"  within  the  meaning  of  section  101(35) 
of  the  Act  by  virtue  of  the  fact  that  it  holds  itself  out 
as  one  who  arranges  for  air  transportation.   Flying 
Mercury  transacts  with  airline  ticket  agents,  who  finally 
issue  the  air  transportation  tickets,  to  arrange  air  trans- 
portation for  a  minimum  of  15  persons  on  each  GIT,  as 
required  by  the  air  carrier's  tariff. 


3/   See  lATA  Traffic  Conference  Resolution  (Passenger) 
No.  084a. 
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4.  Flying  Mercury,  Inc.  as  the  tour  operator  which 
arranged  for  the  land  services  and  accommodations,  and  TWA 
planned,  offered  to  the  general  public,  sold,  and  operated 
air  transportation  and  services  in  connection  with  air 
transportation,  which  together  constituted  GIT's  marketed 
under  the  service  mark  "TWA  Getaway  Fly/Drive  Adventures." 
Those  tours  included,  inter  alia,  one  which  was  advertised 
in  a  booklet  entitled  "TWA  Getaway  Adventures  Europe/World 
'71/'  which  offered  a  package  of  round-trip  air  transportation 
(New  York/London;  provided  there  was  a  minimum  of  15  per- 
sons participating),  hotel  and  guesthouse  accommodations 
(lodging  for  one  rtight  at  a  hotel  and  12  nights  at  a 
guesthouse  in  Dumfries,  Scotland),  automobile  rental  and 
other  benefits  for  a  price  as  low  as  $337.   The  booklet 
further  stated  that  the  tour  provided  a  room  and  bath  at 

a  fine  hotel  on  the  first  night  in  the  country  and  the 
remaining  nights  at  a  guesthouse,  with  the  added  feature, 
when  checking  in  at  the  guesthouse,  of  arranging  for 
accommodations  at  other  guesthouses  within  a  20-mile  area. 
The  booklet  informed  the  prospective  tour  participant  that, 
as  to  the  sleeping  accommodations,  all  service  charges  and 
local  taoces  were  included  in  the  tour  price.   As  to  the 
guesthouse  accommodations  for  the  remaining  nights  abroad, 
they  were  subject  to  confirmation  at  a  coordinating  guest- 
house prior  to  6:00  p.m.  on  date  of  arrival. 

5.  In  addition  to  the  terms  of  the  tour,  described 
in  paragraph  4  above,  additional  terms  were  imposed  upon 
tour  participants  before  the  tour  departure  date  but  after 
the  date  for  cancellation  with  a  full  refund  had  passed. 
Under  the  terms  subsequently  imposed  upon  tour  participants, 
if  accommodations  at  a  fine  hotel  were  utilized  on  the 
first  night  in  the  country,  guesthouse  accommodations 

for  the  remaining  nights  were  forfeited.   Arrangements 
for  transfer  to  other  guesthouses  within  a  20-mile  area 
were  non-existent.   In  addition,  service  charges  and  local 
taxes  for  sleeping  accommodations  were  not  included  in  the 
tour  price.   Under  the  terms  imposed  after  the  tour  was 
purchased,  tour  participants  were  required  to  check  into 
a  guesthouse,  which  was  located  approximately  325  miles 
from  their  major  city  arrival  point  (London),  by  six 
o'clock  in  the  evening  of  the  first  day  they  arrived  in 
the  country  after  their  overnight  transatlantic  flight. 
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They  'had  to  maintain  an  uninterrupted  stay  at  that  guest- 
house for  the  full  period  of  the  tour  and  any  deviation 
from  such  terms  would  result  in  forfeiture  of  the  guest- 
house accommodations  for  the  duration  of  the  tour. 

6.  By  virtue  of  the  facts  specified  in  paragraphs 

4  and  5,  TWA  and  Flying  Mercury  have  engaged  in  unfair  or 
deceptive  practices  and  unfair  methods  of  competition 
within  the  meaning  of  section  411  of  the  Act  by  offering, 
selling  and  operating  GIT's  in  air  transportation,  under 
terms,  conditions  and  restrictions  that  vary  in  certain 
respects  from  those  in  its  promotional  materials  and  which 
are  such  as  to  make  required  sleeping  accommodations  not 
reasonably  available  to  the  average  tour  participant. 

7.  TWA  and  Flying  Mercury  represent  that  they  do  now 
and  will  continue  to: 

(a)   subject  all  materials  soliciting  par- 
ticipants for  GIT's  to  close  scrutiny 
to  ensure  that  all  statements  contained 
therein  are  true  and  accurate  and  that 
they  fully  ajid  fairly  set  forth  all 
terms,  conditions  and  restrictions 
applied  or  to  be  applied  to  tour  par- 
ticipants, such  scrutiny  to  include 
but  not  be  limited  to  ensuring  that 
statements  contained  therein  properly 
describe: 

(i)   any  check-in  time  requirements  and 
tenancy  restrictions  at  sleeping 
accommodations ; 

(ii)   the  party  responsible  for  the  payment 
of  any  tax  involved  with  any  feature 
of  the  GIT; 

(iii)   the  distance  in  miles  from  the  ar- 
rival city  to  any  sleeping  accommo- 
dations if  the  distance  is  greater 
than  60  miles; 
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(iv)   the  locations  and  times  established  for 
the  tour  participant  to  secure  any 
features  provided  on  the  tour  such  as 
a  car  rental  or  a  tape  recorder  and 
pre-recorded  cassettes;  and 


(v)   any  known  contingencies  that  may  cause 
the  cancellation  or  rescheduling  of 
the  GIT,  such  as  the  failure  of  the 
minimum  group  size  to  materialize. 

(b)   refrain,  by  advertising  or  verbal  advice, 
from  suggesting  or  encouraging  tour  par- 
ticipants not  to  use  the  ground  facilities 
of  the  GIT. 

8.   Accordingly,  TWA  and  Flying  Mercury  have  agreed 
as  follows: 

(a)  to  exert  all  reasonable  efforts  to  ensure 
that  all  features  and  services  held  out  as 
part  of  the  GIT  are  reas9nably  available 
and  in  accordance  with  tariff  requirements 
and  advertisements; 

(b)  that  in  connection  with  any  tour  adver- 
tised to  any  particular  city  or  cities, 
the  sleeping  accommodations  shall  be  in 
reasonable  proximity  to  such  city  or 
cities; 

(c)  that  they  will  ensure  that  tour  partici- 
pants on  the  GIT  are  given  reasonable 
notice  of  the  respondents 'responsibilities 
to  tour  participants; 

(d)  to  respond  to  claims  of  tour  participants  for 
parts  of  the  tour  which  are  not  as  set  forth 
in  respondents'  advertising  by  making  the 
appropriate  settlement  with  the  tour  par- 
ticipant for  any  non-conforming  feature  of  the 
tour  complained  of  as  TWA  currently  does 
through  the  use  of  its_",Tour  Warranty." 
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The  Board  being  willing  to  accept  the  said  Stipulation 
upon  the  terms,  agreements  and  representations  set  forth 
therein,  and  the  Board  being  particularly  concerned  over 
the  continuation  and  proliferation  of  such  practices,  as 
those  reviewed  in  this  proceeding,  occurring  throughout 
the  industry  4/  and  the  Board  regarding  the  standards 
set  forth  herein  as  a  minimum  for  the  proper  solicitation 
and  operation  of  GIT's: 

IT  IS  ORDERED  THAT: 

1.  The  Stipulation  of  Facts  and  Consent  to  the 
Issuance  of  an  Order  to  Cease  and  Desist  entered  into 
between  TWA  and  Flying  Mercury,  on  the  one  hand,  and 
the  Bureau  of  Enforcement,  on  the  other  hand,  is  hereby 
approved. 

2.  TWA  and  Flying  Mercury  shall  cease  and  desist 
from  engaging  in  unfair  or  deceptive  practices  and  unfair 
methods  of  competition  within  the  meaning  of  section  411 
of  the  Act  by  offering,  selling  and  operating  GIT's  in 

air  transportation,  under  terms,  conditions,  and  restrictions 
that  do  not  conform  to  those  in  its  promotional  materials 
and  which  are  such  as  to  make  required  sleeping  accommoda- 
tions not  reasonably  available  to  the  average  participant. 

3.  TWA  and  Flying  Mercury  be  subject  to  and  abide 
by  the  agreements  and  representations  made  and  consented 
to,  as  found  in  paragraphs  7  and  8  above. 

4.  The  proceeding  be  and  hereby  is  terminated. 
By  the  Civil  Aeronautics  Board: 


EDWIN  Z.  HOLLAND 
Secretary 
(SEAL) 

4/     See  (Srder  72-4-46  dated  April   11,   1^72. 
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Senator  Kennedy.  Can  the  CAB  get  money  back  ? 

Mr.  EoBERTsoN.  I  think  they  can.  In  this  particular  case  there  was 
a  clear  tariti'  violation,  but  the  CAB  simply  ig-nored  that  aspect  of  it. 

My  view  is  that  the  l^oard  has  not  only  the  authority  but  the  duty, 
if  they  perceive  a  tariff  violation  which  results  in  an  overcharge  or  an 
excess  collection,  to  make  the  airline  give  it  back,  because  otherwise  it 
would  be  a  continuing  violation. 

The  Board,  however,  has  always  taken  the  opposite  view,  that  they 
wall  never  get  money  back  for  an  abused  passenger.  They  have  indi- 
cated many  times  that  they  do  not  believe  they  have  the  power  to  do 
that. 

Now,  I  believe  the  power  is  quite  clear  in  the  statute.  But  I  think  it 
would  be  quite  useful  for  the  subcounnittee,  Mr.  Chairman,  to  ask  the 
CAB  or  its  general  counsel  for  a  formal  interpretation  of  whether 
the  Board  lacks  the  power  to  get  the  money  back  to  the  consumer.  If 
the  answer  is  yes,  that  they  lack  the  power,  then  I  think  it  is  a  matter 
for  Congress  to  cure  by  legislation.  If  they  say  in 

Senator  Kennedy.  What  do  you  think '^ 

Mr.  Robertson.  My  opinion  is  they  do  not  lack  the  power,  in  fact 
they  have  a  duty  to  get  the  money  back. 

Senator  Kennedy.  They  have  a  duty.  Do  they  have  the  power? 

Mr.  Robertson.  Yes,  section  1002(c)  of  the  Federal  Aviation  Act, 
gives  them  the  power  to  enter  any  oi'der  which  is  necessary  to  cure  or 
prevent  a  continuing  violation  of  the  act,  and  keeping  money  that  you 
have  taken  wrongly  from  a  consumer  by  overcharging  or  defrauding 
him  is  a  continuing  violation.  So  I  think  the  power  is  clear.  But  my 
view  on  this  has  not  prevailed  at  the  Civil  Aeronautics  Board. 

the  revolving  door  :  rsiNo  industry  personnel  in  an  agency 

Senator  Kennedy.  Let  me  get  into  something  perhaps  more  funda- 
mental. In  your  statement  or  comment  you  make  some  rather  broad 
accusations  with  regard  to  the  CAB,  in  talking  about  it  being  a  pro- 
tector and  shield  for  the  airline  industry,  et  cetera.  Why  do  you  think 
that  they  are  protecting  these  interests,  rather  than  the  consumer  in- 
terests? Is  is  a  statutory  limitation?  Why  do  you  feel  there  is  a  bias 
in  favor  of  the  industry  rather  than  the  public? 

Mr.  Robertson.  I  think  one  of  the  major  problems  is  a  form  of 
corruption.  You  have  these  Government  officials  who  are  in  a  revolving 
door  situation,  coming  from  the  industry  and  they  are  always  look- 
ing at  the  back  side  of  that  door.  What  are  they  going  to  do  after  they 
finish  at  the  CAB?  Characteristically,  a  substantial  number  of  these 
people,  particularly  the  people  whose  work  has  been  most  pleasing  to 
the  airlines,  go  and  take  jobs  with  the  airlines  in  very  lucrative 
positions. 

Senator  Kennedy.  Do  you  have  an  examjile? 

Mr.  Robertson.  The  former  Director  of  the  Bureau  of  Economics  of 
the  Civil  Aeronautics  Board,  who  was  involved  in  a  ver}-  peculiar 
4-pei'cent  fare  increase  only  last  November.  Shortly  thereafter  he  took 
the  position  as  the  top  finance  officer  of  National  Airlines  in  Miami. 
That  illustrates  the  kind  of  revolving  door  that  I  am  concerned  about. 

Senator  Kennedy.  Obviously,  for  the  CAB  you  need  people  work- 
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irifr  in  tlie  airline   industry.   You  could  not  take  a   incchanic   from 
Boston. 

Mr.  Robertson-.  We  nii<:ht  ceitainly  <iet  a  better  re<i:ulatory  result  if 
you  did. 

Senator  Kkxxkoy.  But  as  a  piactical  matter,  you  have  to  have  some 
people  in  the  various  a^jencies  who  have  some  backfrround  and  expe- 
rience in  the  various  aspects  of  industry.  And  when  they  finish  Avork- 
ino;  for  an  aoency,  how  can  you  prohibit  them  from  letui-niufj  to  the 
industry  in  which  they  have  expertise?  Tf  you  did.  T  do  not  know  how 
we  would  o-et  peo])le  for  the  various  a<>encies. 

Mr.  EoBERTSox.  One  proposal  is  a  job  moiatoiiuni  foi-  a  year  or  2 
years,  during  which  top  a<rency  officials  would  not  be  pciinitted  l)y  law 
to  take  a  job  in  the  iiulustiv  (hey  aie  suj)i)Osed  to  re<:'nlate. 

Maybe  we  are  talking-  about  somethino-  inherently  a  problem  in  the 
rew'ulatory  process.  I  do  not  know  there  will  ever  be  an  answer.  AVhen 
we  set  up  people  with  this  kind  of  responsibility,  ceitainly  I  have 
not  heard  of  any  answers  that  failsafe  to  prevent  this  kind  of  thinj]^. 
But  the  job-huntino-  is  not  the  only  problem.  It  is  what  happens  when 
the  officials  are  at  the  Board  as  well. 

Senator  Kexxedy.  But  why  would  anyone  who  is  piitnarily  inter- 
ested in  industry  ever  work  for  the  CAB?  "Why  take  the  cut  in  pay? 
Why  not  stay  with  industry?  Do  such  people  join  the  CAB  just  to 
shelter  the  industry  ? 

Mr.  RoBERTSOX'.  Well,  I  think  that  the  airlines  are  very  anxious  for 
them  to  take  these  kind  of  Government  jobs,  for  one  thino-. 

Second,  it  is  not  always  an  option  to  stay  with  the  company  you 
are  with.  In  one  case  of  a  Board  official  who  is  currently  the  director 
of  one  of  the  bureaus,  the  airline  he  was  with  was  in  a  mero;er,  and 
it  is  quite  ])Ossible  that  he  was  not  in  a  position  to  stay  on  with  the  new 
company.  Nevertheless,  he  jrot  a  hi<>h  i)osition  at  the  Civil  Aeronautics 
Board  and  I  am  sure  he  will  be  rewarded  afterwards. 

Senator  Kexxedy.  Would  it  really  make  nuich  difference  to  do  what 
^Is.  Kennedy,  and  Mrs.  Cutler  talked  about,  develop  a  bill  of  rights  for 
the  consumer,  if  you  are  going  to  have  these  mattei'S  overseen  by  people 
wlio  are  basically  industry  oriented  ? 

Mr.  RoBERTSOx.  There" is  a  lot  that  makes  us  think  that  it  niay  not 
be  as  curable  as  we  thought  when  we  first  got  into  it.  There  is  a  lot 
obviously  that  some  of  these  agencies  could  do  to  improve  their  pro- 
cedures and  practices  tliat  will  permit  them  to  do  a  better  job,  and 
to  get  improved  consumer  imput. 

On  another  front,  the  appointments  to  this  Board  could  be  a  lot 
better.  We  are  getting  people  apj^ointed  for  partisan  reasons,  who  do 
not  have  any  particular  expertise  in  the  aviation  field,  or  in  consumer 
protection,  or  in  finance,  or  anything  else  that  I  know  of.  I  think  you 
could  get  a  lot  higher  quality"  appointees,  you  would  have  a  broader 
view  taken  of  the  public  interest  and  less  of  that  magnetic  attraction 
to  the  industry  of  the  profit  that  we  see  tochiy.  AVe  have  never  had  a 
consumer  representative  on  the  Civil  Aeronautics  Board,  at  least  for 
many  years. 

Senator  Kennedy.  Mr.  Wegscheider. 

Mr.  We(;sciieider.  Thank  vou,  Mr.  Chairman. 


820 

I  welcome  this  oppoitunity  to  comment  on  the  complexity  of  the 
airline  tariffs  and  how  they  etfect  the  traveler. 

TARIFF    COMPLEXITY 

Tlie  f ollowino;  problems  exist :  Airline  tariffs  are  overly  complex, 
too  time  consuming  to  use,  too  difficult  to  read  and  understand,  fre- 
quently out  of  date  and  unreliable,  unclear,  too  expensive  to  administer, 
and  thus  badly  in  need  of  a  thorough  overhaul.  The  tariffs,  worse  than 
a  can  of  worms,  do  not  longer  sei-ve  the  public  and  the  industi'y  as 
well  as  they  should.  This  complexity  may  well  be  at  the  root  of  many 
air  travel  problems  such  as  overcharges  to  the  traveling  public  and 
travel  industry  losses. 

Pei'haps  it  is  best  to  begin  with  a  current  specific  example  :  A  family 
wants  to  fly  from  Xew  York  to  the  west  coast  and  back.  They  have  the 
choice  of  the  following  fares:  there  is  the  first-class  fare,  a  regular 
coach  fare,  a  night  flight  in  first  class,  a  night  coach  flight,  there  is  a 
midweek  7-  to  9-day  excursion  fare  and  a  new  Bicentennial  excursion 
fare  and  a  midweek  advance  j)urchase  fare  and  a  weekend  advance 
purchase  fare,  and  an  individual  tour-basing  fare. 

Senator  Kennedy.  Why  is  that  not  good  for  the  consumer?  It 
sliows  the  industry  is  trying  to  find  new  imaginative,  creative  ways  of 
getting  fares  lower  for  the  public. 

Mr.  Wegscheider.  I  am  basically  for  this.  I  believe  special  fares  are 
helpful  for  the  consumer  if  he  is  being  told  about  it.  You  really  have 
to  be  an  informed  consumer  to  be  able  to  get  these  lower  fares.  If  you 
do  not  read  the  New  York  Times,  so  you  will  never  be  offered  the  lower 
fares. 

Senator  Kennedy.  Why  do  they  do  it?  Are  they  on  the  level  in  try- 
ing to  offer  a  variety  of  .different  fares?  Do  they  advertise?  On  radio, 
TV,  do  they  not  talk  about  specials  ? 

Mr.  Wegscheider.  Yes.  As  I  mentioned,  for  example,  some  adver- 
tisements are  in  the  New  York  Times  or  major  newspapers,  often  when 
the  fares  are  proposed  or  come  out  with  a  little  asterisk  "subject  to 
government  approval.''  Then  fares  are  no  longer  advertised.  So  a  lot 
of  consumers  do  not  know  about  it.  For  example,  in  the  route  hear- 
ings on  February  18,  1975,  you  brought  up  that  you  fly  20  times  be- 
tween Washington  and  Boston,  so  I  thought  I  better  check  up  on  the 
fares.  Yesterday  afternoon  I  called  three  airlines  here  in  Washington, 
and  asked  if  they  could  give  me  a  rundown  on  the  Boston  fares.  I  was 
told  only  "Yes,  we  have  a  first-class  and  we  have  a  coach  fare,''  and 
for  example,  it  was  unique,  American  Airlines  said  we  have  a  night 
fare  but  we  do  not  have  a  night  flight. 

Some  airlines  did  mention  they  have  a  weekend  excursion,  but  others 
only  mentioned  it  when  I  specifically  asked,  "do  you  have  any  others?" 
None  of  them  mentioned,  for  example,  that  there  is  an  inclusive  tour- 
basing  fare  to  Boston.  One  girl  at  Eastern  Airlines  did  not  even  know 
what  I  was  talking  about.  She  put  me  about  15  minutes  on  hold  and 
when  she  came  back  said  "yes,  there  is  one,  you  can  leave  on  Friday, 
Saturday,  Sunday,  Monday,  and  there  is  a  reduction,  about  $18  less, 
if  you  sjx'nd  $;}5."  At  first  she  only  gave  me  the  fare.  T  said  what  are 
the  conditions?  She  put  me  another  15  minutes  on  hold  and  then  she 
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came  buck  and  said  you  have  to  spend  $1)5  on  lod<2;in<i-,  si^ditseein<>;,  or 
a  theater  admission.  The  fare  conditions  were  ali'eady  so  many  unless 
you  specifically  ask  you  are  not  bein^  told  about  these  lower  fares. 

There  are  also  oi-oup  fares 

Senator  Kexnkoy.  "What  kind  of  (hit\-  should  llicic  l)t'^  Suppose* 
a  person  calls  up  and  asks  if  there  is  a  }li<>lit  at  2  o'clock  this  aftenu)on. 
slioukl  the  reseivations  a<>ent  say,  ''Wait  a  minute,  before  you  go  on, 
we  want  to  tell  you  what  is  available,  we  have  this  and  that  and  one 
leaves  tonio-ht"^ 

]\[r.  AVkgs('iiku)1':k.  1  asked  them  could  you  <:i\e  me  a  rundown  of 
fares  to  Boston  and  they  gave  me  the  normal  fares.  You  have  to  Icnow 
a  lot  about  air  ti'avel.  The  informed  consumer,  the  businessman  who 
travels  catches  on  to  these  things  but  the  average  consumer  does  not. 

If  1  go  back  to  this  west  coast  exami)le,  there  are  also,  of  course, 
military  fares,  various  group  fares.  There  ai-e  group  fares  to  Boston, 
too,  from  "Washington.  I  could  not  get  the  coiulitions  yesterday 
evening.  The  group  de{)artments  were  closed,  the  ticket  agents  did  not 
know  about  it. 

To  California  you  also  have  ditferent  fares  if  you  travel  via  certain 
connections.  You  can  fly  for  $5  more  via  Florida,  fly  for  a  different 
fare  via  the  Caribbean.  All  of  these  fares  have  numerous  rules  and 
conditions  attached  and  they  are  not  listed  in  the  same  book. 

Then  the  real  complexity  begins  because  some  fares  have  weekeiul 
surcharges  or  blackout  ])eriods.  Some  allow  stopovei's.  others  do  not. 
Children's  fares  vary.  These  conditions  can  be  lengthy.  For  exam[)le, 
the  conditions  just  on  one  fare,  the  inclusive  tour  base  fare  fills  foui' 
finely  printed  pages.  There  are  munei'ous  conditions  and  exceptions. 

Now,  I  picked  a  simple  example.  Intei-nationall}',  it  can  be  worse. 
Now,  the  travel  industry,  and  I  mean  the  aii'lines 

AIKLIXE   POLICY  KKUARDIXO    INFOmnXC   Pllil-U'    OF   LOWEST   FARES 

Senator  Kexxedy,.  AVould  you  be  surprised  that  one  of  the  major 
airlines  has  instructed  their  employees,  in  their  training  guide,  'T)o 
not  mention  availability  of  other  fares  in  an  initial  i-esponse  to  a  fare 
incjuiry''? 

Mr.  WEGSCHEUiER.  I  would  say  I  had  not  come  across  that  in  that 
blunt  language.  I  was  aware  of  the  tarifl's  and  the  law.  but  I  am  not  a 
lawyer,  saying  the  customer  should  be  otfei-ed  the  lowest  applicable 
fare  for  a  particular  ti-ip.  Of  course,  this  brings  up  the  point,  to  go 
back  to  the  Boston  example,  if  you  fly  on  a  Saturday  or  Sunday  to 
Boston  you  should  i)erhai)s  if  you  ai'e  interested  in  saving  money,  buy 
the  weekend  excuision.  It  will  not  be  ofl'eied  to  you  unless  you  will 
say  you  are  going  to  come  back  on  a  Saturday  or  Sunday.  If  your 
return  is  uncertain  you  can  always  i)ay  uj),  upgrade  to  a  regular  ticket, 
but  if  you  flew  on  a  regular  ticket  ycu  do  not  get  back  the  difl'ei'ence. 
The  rules  are  always  one  way,  they  are  always  in  favor  of  the  airlines. 

Senator  Kenxedy.  Would  you  be  surprised  that  a  similar  training- 
guide  for  a  major  airline  also  uses  these  woids.  in  stating  the  aii'line's 
basic  sales  policy:  *'Sell  the  highest  priced  product  the  consumer  is 
\\illing  to  buy  to  obtain  the  service  he  prefers"^  It  seems  that  there  are 
training  instructions  to  sales  personnel,  one.  'T)o  not  (juote  the  lower 


fai'e"  and,  two,  "Sell  the  liio-host  fare  tliat  the  i)ersoii  will  buy."  Does 
that  surprise  you  ? 

j\Ir.  Wegscheider.  I  tliink  it  is  subject  to  interpretatiou.  Tf  it  means 
that  the  ticket  ao;ent  should  sell  first-class  instead  of  economy  class 
or  coach  class,  called  this  country,  I  can  see  that  there  is  justification. 
He  ^ets  a  little  bit  more  leo;  room,  free  drinks,  he  does  not  have  to 
pay  for  the  movie  or  things  like  this,  but  if  it  means  sellinfj  the  reo-u- 
lar  coach  fare  instead  of  excursion  where  the  passen<rer  gets  exactly 
the  same  product,  the  same  fliglit  and  the  same  seat  and  everything 
the  same,  then  he  should  be  given  the  lowest  applicable  fare.  But 
there  is  human  nature  in  this.  The  conditions 

Senator  Kennedy.  I  think  that  is  a  reasonable  interpretation,  but 
I  would  think  that  most  people  reading  that,  and  most  airline  per- 
sonnel would  interpret  these  words  in  the  more  commonsense  way. 
You  have  made  a  rather  sophisticated  interpretation  which  probably 
is  as  favorable  as  possible  to  the  airlines.  I  would  think  most  people, 
who  are  in  a  training  program  which  tells  them  to  sell  the  highest  fare 
that  the  customer  is  willing  to  buy,  would  be  under  the  impression, 
that  the  airlines  want  them  to  charge  the  highest  possible  fares.  I  think 
that  would  be  as  reasonable  an  interpretation  as  the  one  you  have 
given. 

Mr.  Wegscheider.  I  have  not  seen  the  records,  you  have.  "When  I 
inquired  about  Boston  fares,  I  spoke  at  length  with  the  ticket  agent 
at  American  Airlines  and  he  did  mention  it  was  his  company  polic}' 
to  sell  the  lowest  applicable  fare,  but  he  may  have  meant  as  to  con- 
nections or  routings.  So  this  may  be  a  defense  for  the  airline  there. 

TARIFF    COMPLEXITY 

But  the  problem  as  I  mentioned  all  these  different  fares  to  Cali- 
fornia and  vrith  all  the  ditl'erent  routings.  A  mathematician  would 
be  needed  to  come  up  with  how  many  exact  different  types  of  fares 
there  are  between  the  east  coast  and  the  west  coast.  It  would  be 
hundred  of  different  fares.  It  is  human  nature — for  a  ticket  agent — 
that  you  take  the  easy  way  out.  It  is  easy  to  sell  a  regular  coach  ticket 
rather  than  get  into  a  discussion  of  maybe  2  hours  to  explain  to  a 
traveler :  "If  you  will  buy  a  tour  and  if  you  take  a  car  and  hotel  bed 
maybe  you  save  something."  One  could  leave  the  car  at  the  airport 
and  not  sleep  in  the  hotel  and  it  may  save  something.  This  is  a  problem. 

The  other  problem  is  the  complexity  and  the  rules  associated  with 
the  fares.  They  change  so  often  and  this  is  why  even  the  travel  in- 
dustry cannot  cope  with  it  any  more. 

The  CAB  constantly  approves  fares  and  fare  changes,  rule  changes 
and  expiration  of  fares  on  short  notice.  Befoi-e  I  came  here  I  talked 
to  several  travel  agents.  I  asked  what  is  your  biggest  [)roblem ;  they 
said  the  constant  changes.  They  cannot  keep  up  with  it.  Even  the 
printers  have  trouble,  and  they  are  the  only  ones  who  benefit.  And  we 
really  had  a  fare  chaos  year  after  year.  This  is  not  an  isolated  case. 

I  tliink.  for  example,  if  the  CAB  would  loan  some  of  their  people 
on  a  planned  basis  for  a  few  weeks  to  travel  agents  it  is  possible  this 
whole  climate  would  change  because  they — the  CAI^  staffers — could 
see  what  pi'oblems  they  are  creating.  For  example,  the  Board  only  ap- 
proved the  1974  transatlantic  fare  structure  on  December  27,  1973, 
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4  days  before  the  effective  date,  and  the  exact  history  of  this  is  in 
my  written  testimony.  Now,  tlie  most  Vidnable  jnonths  of  leadtiinc 
were  lost  when  toui-  operators  conld  have  turned  out  their  brochures.  1 
believe  that  dehiy  was  really  the  beo:innino-  and  perhaps  a  major 
factor  in  the  disastrous  1974  transatlantic  travel  season. 

It  also  prompted  tlie  well-known  exodus  of  all  young  travelers  who 
wanted  to  fly  to  Europe,  to  Canada,  from  where' they  can  still  fly  to 
Europe  at  cheaper  fares,  even  today. 

Senator  Kexxedv.  Does  that  not  violate  the  lATA  agreements^ 

Mr.  WEosciiiaoEK.  No.  not  at  all.  The  only  one  who  did  rule  out  the 
youth  fares  was  the  CAB.  I  ATA  has  j^erfe'ctly  legitimate  youth  fare 
from  the  Western  Hemisphere,  Mexico.  Canada  to  Euroi)e*.  Tt  is  only 
excei)ted  for  the  United  States  because  of  Board  rule. 

Senator  Kexxedy.  Do  you  know  how  much  it  is? 

Mr.  WEGSCHEn)ER.  Yes,  it  is  around  $800  to  fly  from  Montieal  to 
Europe  on  the  youth  fare.  Now,  it  is  supposed  to  go  u[)  to  I  would  say 
close  to  $400  this  coming  summer,  but  there  again  there  will  be  dis- 
crimination against  the  American  public  even  if  the  lioai-d  reapproves 
the  youth  fare.  There  is  tremendous  pressure  for  a  youth  fare.  The 
market  forces  have  reasserted  themselves,  and  it  is  interesting  how  the 
airlines  came  up  with  this  new  youth  fare  proposal.  The  Americans 
will  pay  more  than  Canadians.  It — the  American  Youth  fare  to  Eu- 
rope— will  actually  be  the  product  of  the  Montreal  youth  fai-e  plus  the 
cost  of  a  flight  from  New  York  to  ^Montreal.  Actnally,  in  my  opinion. 
the  Board  should  not  only  reapprove  the  youth  fare  but  they  sliould 
also  dictate  that  it  is  no  higher  from  New  York  than  from  Montreal. 
But  since  the  youth  fare  was  ruled  out  because  the  Board  thought  it  to 
l)e  discriminatory,  it  may  take  legislation  to  reapproA'e  a  youtli  fare. 

I  might  say  that  the  airlines  are  in  favor  of  reintroducing  the  youth 
fare  and  the  public,  of  course,  is,  too.  It  certainly  does  not  make 
sense  that  Ave  are  forcing  young  people  to  fly  to  Canada  and  then 
Europe  only  aboard  foreign  airlines.  That  is  a  perfect  exami)le  of  how 
regulatory  processes  work  against  the  market. 

Another  example,  right  now,  the  1975  transatlantic  faies  to  Eui'ope. 
after  the  end  of  March,  and  this  is  at  the  end  of  February,  they  are 
known  but  not  yet  a})prove(l  by  the  Board. 

Senator  Kex'xedy.  What  do  you  mean  by  known  but  not  approved? 

Mr.  Wegscheider.  IATA  has  submitted  a  fare  package  to  the  Board 
and  the  Board  is  right  now  considering  it.  By  the  time  they  approve  it 
the  IATA  airlines  may  change  it  again.  These  fares  were  artificially 
high.  They  were  agreed  upon  by  IATA  on  the  condition  that  minimum 
charter  rates  would  be  introduced.  Your  hearings  have,  I  guess,  lead 
to  the  fact  that  Ave  still  have  a  free  market  at  least  in  charter  flights. 
So  now  the  IATA  airline  fare  structure  is  artificially  high,  and  some 
airlines  may  break  out  of  this  agreement  and  transatlantic  fares  may 
come  down. 

Everybody  is  Avaiting  for  our  Government,  and  there  is  another 
point,  Avhy  is  it  always  that  the  American  (jOA^ernment  is  the  one  that  is 
the  bigge'st  stumbling  block  in  transatlantic  fare  approval.  We  also 
liave  about  twenty-odd  European  o-ovornments.  and  it  is  always  the 
Board. 

Senator  Kexxedy.  What  do  you  mean  by  that  i  Why  is  it  always  the 
Board.  You  hear  from  some  sources  that  it  is  the  Europeans. 
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Mr.  Wegsoheider.  No,  I  think  it  may  be  European  voices  in  the  ini- 
tial deliberations  that  make  a^jreement  hai'd,  bnt  once  agreement  is 
reached,  and  I  read  quite  a  few  of  European  trade  papers,  too,  and  I 
liave  yet  to  read  about  any  European  government  rejecting  a  fare 
agreement. 

Senator  Kexxedy.  OK. 

Mr.  AYEGSciTErnEK.  But  to  come  back  to  these  frequent  changes,  the 
traveller  is  ailected.  Ho  cannot  ))lan  liis  vacation  when  he  wants  to. 
He  does  not  often  know  his  fare  wlien  he  buys  the  ticket.  He  may 
purchase  a  ticket  and  when  he  goes  to  the  airport  to  check  in  the 
fare  has  gone  up.  He  has  to  pay  up.  Or  a  s]:)ecial  fare  may  have 
expired.  Normally  these  diiferences  are  small.  In  1973  at  Christmas 
time  one  Board  rule  had  said  all  holiday  flights  to  the  resorts  and 
Miami  had  to  be  ticketed  early.  Later  on  the  Board  approved  a  fare 
increase  and  100.000  tickets  had  to  be  recalled  and  rewritten. 

Senator  Kennedy.  Does  not  all  this  complexity  violate  the  regula- 
tions of  the  Board?  According  to  section  '221.o()  of  14  CFR,  all  fares, 
rates  and  charges  must  be  stated  clearly  and  explicitly  and  arranged 
in  a  simple,  systematic  maimer.  Quite  clearly  what  you  are  describ- 
ing here  violates  this  regulation,  rather  than  being  consistent  with  it. 

Mr.  AVegscheider.  I  will  deviate  a  little  bit.  But  T  went  to  the  air- 
port last  Friday  to  see  if  I  can 

Senator  Kennedy.  Is  it  so  difficult  to  computerize  fares  so  that  they 
can  be  presented  in  an  oi'derly,  intelligible  way.  or  is  it,  by  the  nature  of 
the  beast,  too  difficult  to  comjireliend  ? 

Mr.  "WEGScriEUiER.  It  will  probably  be  a  few  years  before  peo]^le 
Avill  understand  it.  We  will  always  have  a  great  number  of  fares.  Com- 
l^uterization  helps  the  airlines,  but  it  does  not  really  help  the  travel- 
ler. For  example,  the  display  of  the  fare  on  the  "computer  may  first 
display  only  the  regular  fares,  and  then  there  is  not  enough  room  left 
on  the  scope  so  the  agent  has  to  push  another  button  and  the  second 
display  gives  lower  fares  and  the  third  button  third  display  gives 
even  lower  fares.  The  nature  of  the  agent  is  to  tell  him  the  traveller 
the  fares  displayed  first,  and  this  is  what  I  mean  by  actually  over- 
paying, he  is  not  overcharged,  but  he  pays  more  than  he  would  have  to. 

Senator  Kennedy.  You  have  some  recommendations,  as  I  inider- 
stand  it. 

Mr.  Wegscmeider.  Well.  I  would  say  efforts  should  be  directed  to- 
wards getting  the  fare  structure  to  be  more  permanent,  to  eliminate 
the  constant  changes  made  almost  on  a  weekly  basis.  Perhaps  in  re- 
turn for  less  regulatory  redta})e  the  airlines  could  be  made  to  submit 
fare  changes  and  fare  ])roposals  only  say  twice  a  year  and  at  a  certain 
date,  or  maybe  even  quarterly  filings  would  help. 

Then  there  should  be  90  days  advance  notice  before  fare  changes  go 
into  effect.  Right  now  the  new  fares  are  not  yet  printed  in  the  tariff 
manuals.  For  example,  the  most  up  to  date  February  airline  books  do 
not  list  the  bicentennial  fare.  It  was  approved  on  January  IT  and 
went  into  effect  February  1.  This  leads  to  the  fact  that  right  now, 
this  month  of  February,  thousands  of  people  are  tra^■eling  who 
have  j)aid  25  percent  too  nuich  for  their  airline  tickets  than  they 
should  have  to. 

Senatoi-  Kennedy.  Hefore  you  gi't  into  that,  let  us  have  your  specific 
reconunendations. 
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Air.  WioGsciiKiDKi;.  As  I  said,  1  think  fare  cliaiioos  should  not  be 
allowed  to  take  eti'ect  unless  there  is  at  least  DO  days  notice.  The  exact 
length  of  such  lead  time  could  be  discussed,  (iO  days  would  help 
already,  but  cei-tainly  10  days,  as  it  is  now  the  rule,' is  not  enough. 
Even  80  days  is  not  enough.  Vou  just  can  not  pi'int  all  these  tariffs 
that  fast.  So  this  advance  notice  should  be  given. 

Second,  these  fare  changes  should  be  due  at  certain  times  of  the 
year,  let's  say  quarterly  or  semiannually.  This  way  all  these  changes 
could  be  piinted  in  a  bound  book  instead  of  in  looseleaf  form. 

The  rules  should  be  somewhat  simplified.  It  may  oidy  mean  rewrit- 
ing the  language.  This  may  i)ossibly  recjuire  exemi)tions  from  the 
antitrust  laws  so  the  airlines  could  talk  to  each  other  to  agree  on  the 
tariff  language.  Ivight  now,  one  airline's  tariff  may  say  "the  return 
flight  may  not  be  made  until  after  the  (ith  day,  not  including  tiie  day 
of  departure"  and  another  airline's  tariff  states,  "return  flight  not 
before  the  7th  day  including  the  day  of  departure."'  This  is  just  a 
simple  example  but  it  goes  on  and  on.  An  agent  has  to  read  these  tariffs 
and  understand  them,  and  he  does  not  understand  them  now.  This 
leads  to  overchai-ging.  The  tai'iff  language  should  be  simplified. 

Promotioiuil  fares  should  be  encouraged.  I  think  we  cannot  get 
around  this.  However,  possibly  a  new  filing  format  could  be  enacted 
to  limit  the  conditions  imposed  on  the  fares.  A  minimum  and  maximum 
stay,  say  a  holiday  blackout  period  and  advance  purchase  require- 
ment but  then  not  change  also  the  children  discount,  or  make  the  fare 
valid  only  on  flights  on  Friday  morning  and  conditions  like  this — or 
make  it  eligible  only  for  bearded  men.  Today,  there  are  just  too  many 
conditions.  They  cannot  be  printed  any  more.  Seasonal  differences, 
weekend  sui'charges,  some  fai'es  allow  stopover,  some  do  not.  Some 
sim])lification  could  be  done.  But  the  main  requirement  is  that  fares 
can  be  published  and  printed  information  be  made  available  to  all  the 
points  who  use  airline  tariffs.  Right  now  you  would  not  believe  what 
some  travel  agents  have  to  go  through  to  obtain  the  lowest  fare  for 
a  consume!-.  A  consumer  who  buys  an  airline  ticket,  unless  he  calls 
three  airlines  and  maybe  two  travel  agents  he  can  not  be  sure  he  gets 
the  lowest  applicable  fare.  The  public  wants  low  fares.  I  think  this  has 
been  documented.  You  are  buying  the  same  product  so  why  pay  too 
much  for  it. 

OVERCirARGTXG 

Senator  Kexxedy.  OK.  Let  me  ask  the  panel  a  general  question 
about  overcharging.  Is  this  still  going  on  today,  and  if  so.  to  what 
extent,  Ms.  Kennedy  ? 

Ms.  Kennedy.  I  would  say  yes,  it  is  still  going  on  today.  There  are 
certain  types  of  overcharges  that  are  not  occuring  right  now.  Foi*  ex- 
ample. Consumers  Union  did  a  study  in  1972  where  they  documented 
systematic  ovei'chai-ges.  The  family  plan  tariffs  and  the  excursion 
tariffs  in  effect  at  that  time  were  so  complex  that  approximately  75 
pei'cent  of  the  tickets  which  Consumers  Union  i:)urchased  at  these 
special  fares  came  out  with  overcharges  on  them.  What  the  Board  has 
done  is  simply  to  eliminate  most  of  the  special  fares.  It  is  still  bad 
but  not  as  bad  as  it  was  2  years  ago. 

Reuben  H.  Donnelley,  publisher  of  the  Official  Airlines  Guide,  have 
most  of  the  nonpublished  joint  fares  listed  in  the  Official   Airlines 
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Guide.  There  is  only  one  problem,  though.  When  I  was  a  ticket  agent 
it  was  just  drummed  into  our  head  we  were  never  to  use  the  airline 
guide  for  fares.  We  were  to  go  to  the  company  guide  for  fares.  I  never 
found  an  incorrect  fare  in  the  Official  Airline  Guide,  except  during 
transition  periods  when  fares  were  coming  in  that  would  not  be  listed. 
But  many  ticket  agents  do  not  use  this  book,  so  we  do  not  really  know 
whether  it  is  going  to  have  an  effect  or  not. 

However,  if  a  nonpublished  joint  fare  is  not  in  the  Airline  Guide, 
the  passenger  will  very  likely  be  overcharged. 

Senator  Kexnedy.  Is  there  a  difference  between  the  Airline  Guide 
and  the  com])any  guide  in  terms  of  the  fare  ? 

Ms.  Kennedy.  Well,  the  format  is  different.  The  company  guide 
lists  only  that  airline's  flights  and  some  of  their  fares.  A  ticket  agent 
for  a  particular  carrier  will  have  easy  access  only  to  the  flights  and 
the  fares  for  the  company  he  or  she  is  working  for,  but  many  times  a 
day  must  write  tickets  and  quote  fares  on  other  carriers.  Someone 
might  be  flying  to  Miami  on  Eastern  and  coming  back  on  National. 
The  agent  nnist  be  equally  familiar  with  National's  routes  and  fares. 
Someone  may  have  to  rewrite  a  partially  used  ticket  originally  bought 
in  Tokyo.  Thus,  an  agent  employed  by  a  U.S.  domestic  carrier  must 
be  familiar  with  the  international  tariffs,  which  are  even  worse  than 
tlie  domestic  tariffs. 

There  is  another  problem  Mr.  Wegscheider  brought  out  in  his  testi- 
mony. Very  often  fare  increases  are  suspended  the  day  they  are  to 
become  effective.  Tariffs  are  filed  a  month  in  advance.  At  that  point, 
the  ticket  agents  get  the  word  pretty  quickly  and  start  charging  to 
the  new  fare  immediately.  If  it  is  suspended  by  the  Boai-d,  you  have 
a  situation  where  the  airlines  have  sold  many  thousands  of  tickets  at 
a  higher  fai-e.  If  that  fare  is  suspended,  even  with  carriers  that  have 
these  in-flight  executive  representatives  who  go  around  and  make  sure 
if  his  return  is  booked  on  another  line,  and  he  changes  his  mind,  and 
this  sort  of  thing,  were  not  going  through  to  see  if  people  who  had 
]^urchased  their  tickets  at  a  higher  rate  suspended  by  the  Board  were 
getting  a  refund.  We  have  seen  cases  where  carriers  have  billed  credit 
cards  months  after  travel  was  completed  as  higher  fares  went  into 
effect,  but  although  they  claim  to  credit  the  charge  cards  we  have 
never  seen  it  hapi^en.  People  may  pay  with  cash  or  checks  and  there 
is  often  no  way  to  notifv  these  people  they  might  have  a  refund  due. 

[The  following  material  Avas  sul)mitted  for  the  record  by  ACAP :] 

Letter  From  ACAP  to  CAB  Requesting  Final  Decision  in  Case  of  American 
Airlines  vs.   Herbert  A.    Goldberger,   Complainant 

Washington,  D.C.,  January  21, 191. ). 
Civil  Aeronautics  Board, 
Washington,  D.G. 

Dear  Sirs  :  On  the  occasion  of  the  eighth  anniversary  of  his  comi»laint  against 
American  Airlines,  we  are  writing  tlie  Board  once  more  on  behalf  of  onr  client, 
Herbert  A.  Goldberger,  to  ask  again  that  a  final  decision  be  rendered.  On  Janu- 
ary 21.  19(50  Mr.  Goldberger  dispatched  to  the  Board  a  verified  third-party  com- 
plaint in  accordance  with  its  applicable  rules  of  practice,  alleging  that  American 
was  engaged  in  illegal  discrimination  within  the  meaning  of  the  Federal  Aviation 
Act,  in  connection  with  the  operation  of  its  "Admirals  Club"  and  lounges  at  vari- 
ous airports.  As  Mr.  Goldberger  spelled  out,  membership  in  this  "club"  was 
reserved  for  special  passengers  selected  by  American  to  be  accorded  privileges 
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imavailable  to  most  fare-payiug  i)assenj,'ers.  Tlie  (.oiuplaint  was  duly  received 
by  the  Board  and  accepted  for  liliiiK  on  January  2;").  ]!)(;(!. 

On  July  (J,  19(i()  the  Directcu-  of  the  Bureau  of  Enforcement  docketed  a  peti- 
tion for  enforcement,  accompanied  I)y  a  complaint  verified  i)v  an  enf..rtcment 
attorney  which  essentially  covered  the  allegations  of  Mr.  (Joldl.erger's  com- 
plaint. The  enforcement  petition  stated  that  there  were  reasonable  groiuids  to 
believe  th:it  certain  provisions  of  the  Act  and  re(iuirements  thereunder  were  being 
violated  by  American.  On  January  23,  1!K>7  American  hied  a  formal  answer, 
denying  that  its  Admirals  Club  operations  violate  the  Act.  and  further  denying 
that  the  Board  had  any  jurisdiction  over  such  operations. 

In  Octolier,  T.)7()  Martin  M.  Tenddn,  Mr.  (Joldiierger's  attorney,  contacted  the 
Board's  enforcement  staff  to  ascertain  the  reason  for  the  several  years  of  in- 
action on  the  case.  After  a  noncommittal  response,  Mr.  Tendcin  again  wrote  the 
enforcement  staff  in  November  recpiesting  immediate  action  on  the  matter. 

On  December  8,  1970  American  wrote  to  the  enforcement  director  suggesting 
that  the  matter  be  dismissed  on  the  basis  of  a  proposed  "consent"  settlement 
The  Bureau  replied  by  letter  that  it  found  the  offer  of  .settlement  unacceptable 
but  was  nonetheless  voluntarily  .submitting  its  adverse  determination  for  review 
by  the  Board.  Statements  in  opposition  to  the  proi)o.sed  settlement  were  submitted 
to  the  Board  on  behalf  of  Mr.  Goldberger  and  by  the  enforcement  staff.  After 
another  month  of  inaction,  Mr.  Temkin  wrote  the  Secretary  of  the  Board  on 
March  16,  1!»71  inciuiriug  about  the  status  of  the  proceedings,  and  observing  that 
termination  of  American's  discriminatory  activities  was  "long  overdue."  Several 
cases  again.st  other  airlines'  "clubs'"  had  been  disposed  of  in  the  interim  by 
CAB  orders  to  cease  and  desist  from  di.scriminating  in  club  membership. 

By  order  71-3-86,  released  in  March  1971  the  Board  rejected  American's  settle- 
ment offer  as  insufficient.  The  Board  noted  at  that  time  that,  "It  would  be  in- 
appropriate for  the  Board  to  accept  a  settlement  which  .so  substantially  departs 
from  previous  settlements  in  circumstances  indistinguishable  from  thoi<e  before 
us  and  which  so  obviously  perpetuate  in  substance  the  discrinunatory  activities 
which  prompted  the  initial  complaint."  The  Board  ruled  that,  "The  public  interest 
requires  this  proceeding  to  go  forward." 

On  April  1,  1971  the  Board's  enforcement  director  wrote  to  Mr.  George  A. 
Spater,  then  president  of  American  Airlines,  inviting  his  views  as  to  what  pro- 
ceedings .should  be  taken  in  the  matter. 

On  April  16,  1971  Mr.  Temkin  wrote  to  the  enforcement  director  complaining 
about  the  further  undue  delay  and  requesting  a  clear  indication  of  the  time  by 
which  American's  continuing  violations  of  law  would  l)e  determined  by  the  Board. 

A  further  proposed  settlement  was  submitted  by  American  by  letter  dated 
May  12,  1971,  and  statements  in  opposition  were  filed  on  Mr.  Goldberger 's  be- 
half on  May  26  and  June  8,  1971,  pointing  out  several  deficiencies  in  the  pro- 
posal. Nevertheless,  the  Bureau  of  Enforcement  and  American  entered  into  a 
"Stipulation  of  Facts  and  Consent  to  Issuance  of  an  Order"  to  settle  the  case  as 
American  suggested,  and  both  urged  the  Board  to  ratify  this  settlement.  Pur- 
suant to  the  Board's  invitation,  Mr.  Temkin  filed  a  statement  opposing  the 
settlement  as  inadequate,  and  requesting  that  a  decision  i)e  rendered  promptly. 

After  an  extended  period  of  inaction,  Mr.  Temkin  again  wrote  the  Board  on 
December  6,  1972  requesting  a  i-eport  by  return  mail  as  to  when  the  case  woidd 
be  resolved.  Mr.  Temkin  noted  that,  "This  matter  is  a  prime  example  of  what 
cau.ses  disillusionment  with  the  operations  of  the  bureaucracy  in  Washington." 
In  a  response  dated  December  18,  1972,  the  Board's  Managing  Director,  Harry  J. 
Zink,  agreed  that  "Your  concern  over  the  delay  in  the  disposition  of  this  matter 
is  easily  understood."  and  indicated  that  the  case  was  pending  before  the  Board 
for  decision  and  would  be  handled  "at  the  earlie.st  possible  time." 

On  January  3,  1973  another  letter  was  dispatched  to  the  Board  on  behalf  of 
the  complainant,  again  requesting  by  return  mail  a  definite  date  by  which  a 
decision  would  be  rendered.  As  to  Mr.  Zink's  assurance  that  a  decision  would  be 
issued  soon,  Mr.  Goldberger's  lawyer  could  only  comment : 

"Frankly,  you  have  been  sending  this  same  type  of  reply  to  us  for  a  period 
of  approxinuitely  six  years.  Under  the  circumstances,  I  think  that  your  agency 
is  less  than  frank  with  the  public  and  certainly  is  in  no  way  representing  the 
public's  interest  in  this  matter." 
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By  letter  dated  February  7,  1973,  the  Board's  Managing  Director  replied  that  it 
was  imiiossible  to  give  a  definite  date  by  which  the  Board  would  act  on  Mr. 
Goldberger's  complaint. 

Concluding  that  the  Board'.s  continuing  inaction  over  a  period  of  seven  years 
constituted  an  effective  denial  of  relief,  Mr.  Goldberger  on  February  8,  1973 
filed  an  appeal  in  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

On  February  12,  1973,  the  Board  annouced  in  a  press  release  that  it  had  that 
day  rejected  American's  settlement  offer,  because  it  failed  to  eliminate  the  dis- 
criminatory aspects  of  the  Admirals  Club  operations.  It  simultaneously  released 
order  73-2-42,  bearing  the  date  February  9,  1973,  rejecting  American's  offer. 
The  Board  stated  in  that  order,  almost  a  year  ago,  that  it  does  not  •"seem  prof- 
itable to  delay  these  lounge  cases  further.  *  *  *  We  believe  that  the  issues  raised 
in  these  cases  should  be  set  down  for  hearing  promptly  and  resolved."  On  the 
basis  of  this  action  as  well  as  representations  made  by  the  CAB's  Olfice  of 
General  Counsel  that  the  case  would  in  fact  be  resolved  "as  expeditiously  as 
possible,"  Mr.  Goldberger's  counsel  agreed  with  the  Board's  request  that  the 
Court  of  Appeals  action  be  voluntarily  dismissed,  and  an  appropriate  stipulation 
to  that  effect  was  promptly  prepared  and  filed. 

A  hearing  was  finally  held  on  March  20,  1973.  It  took  only  a  small  portion  of 
the  day,  because  all  of  the  facts  were  stipulated  to  by  the  parties.  Consistent 
with  Mr.  Goldberger's  charges,  the  record  demonstrated  that  American  restricted 
membership  in  its  Admirals  Club  to  persons  selected  by  it  on  the  basis  of  such 
factors  as  having  a  liigh  government  position  or  military  commission,  being 
a  top  official  in  a  large  corporation  or  stock  brokerage  firm.  Or  being  listed  in 
Who's  Who.  Government  officials  get  an  extra  bonus  in  the  form  of  discounts  on 
annual  dues  in  the  "club." 

The  opposing  parties  promptly  thereafter  filed  their  statements  of  position  and 
briefs  on  the  law.  The  presiding  Administrative  Law  Judge  completed  his  "Initial 
Decision"  on  May  17,  1973,  essentially  agreeing  with  the  views  of  Mr.  Goldberger 
and  the  Bureau  of  Enforcement.  He  found  that  Amei'ican's  Admirals  Club  opera- 
tions are  in  violation  of  section  403  (a)  and  (b),  404(b),  and  411  of  the  Act, 
and  he  ordered  American  to  cease  and  desist  immediately  from  such  practices. 
The  initial  decision  was  served  upon  the  parties  and  released  on  June  5,  1973. 

On  June  20,  1973  American  filed  a  petition  to  the  Board  for  discretionary  re- 
view of  the  Initial  Decision,  thereby  automatically  staying  its  effectiveness. 
.Statements  in  opposition  to  discretionary  review  were  promptly  filed  by  both  Mr. 
Goldberger  and  the  enforcement  staff.  All  pleadings  had  been  submitted  on  this 
motion  by  July  11.  1973. 

Since  that  time,  over  six  months  ago,  absolutely  nothing  has  happened  on 
this  case  which  the  Board  stipulated  last  year  was  to  be  resolved  on  the  most 
expeditious  possible  basis.  In  the  intervening  period,  American  has  been  free 
to  go  on,  with  complete  impurity,  giving  special  treatment  to  selected  passengers, 
engaging  in  what  both  the  Bureau  of  Enforcement  and  the  Administrative  Law 
Judge  agreed  were  unfair  and  deceptive  practives  and  unfair  methods  of 
competition. 

There  is  no  good  reason  for  this  continuing  delay.  There  are  no  factual 
issues  whatever,  and  as  we  have  pointed  out  before,  the  legal  issues  in  the  case 
are  unusually  simple.  The  Board's  inaction  cannot  be  reconciled  with  its  obliga- 
tion under  the  Administrative  Procedure  Act,  5  U.S.C.  section  555,  to  conclude 
matters  presented  to  it  within  "a  reasonable  time."  Few  CAB  proceedings  have 
ever  provided  such  a  clear  example  of  the  familiar  truth  that  "justice  delayed 
is  justice  denied." 

We  are  now  entering  the  ninth  year  of  this  case.  Is  it  not  time  for  a  final 
answer  as  to  whether  the  Board  has  jurisdiction  and  will  grant  the  relief 
sought  ? 

Any  continuing  delay  in  resolving  this  matter,  once  and  for  all,  would  be  un- 
acceptable. Accordingly,  unless  we  hear  from  you  within  two  weeks,  further  legal 
action  will  be  initiated.  Copies  of  this  letter  are  being  sent  to  all  opposing 
counsels. 

Very  truly  yours, 

Reuben  B.  Robertson  III, 
Martin  M.  Temkin, 
Attorney  for  Herbert  A.  Goldberg. 
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How  To  Join  Aikmne  Cluu  :  8-Ykak  Wait 
[By  Stephen  M.  Aug,  Washington  Star-News,  Jan.  27,  1974] 

Herbert  A.  (Joldberger.  ;i  Rhode  iHliind  businessman,  was  weary  wlien  he 
arrived  at  New  York's  Kennedy  International  Airport.  He  had  been  t<tld  that 
American  Airlines'  Admiral's  Club  was  a  pleasant  place  to  relax — but  when  lie 
tried  to  get  in,  he  was  refused  admittance. 

What's  more,  told  that  admission  was  by  membership  only,  Goldberger  f(.und 
that  he  wasn't  eligible  to  join. 

(ioldberger  complained  to  the  Civil  Aeronautics  Board,  saying  that  the  opera- 
tion of  the  Admiral's  Club  discriminated  again.st  ordinary  fare-paying  iias- 
.-engers  who  were  not  allowed  the  extra  services  that  were  given  to  American's 
\I1*  clientele — top  ranking  military  officers,  brokerage  firm  partners  and  people 
listed  in  Who's  Who. 

His  complaint  resulted  in  a  V\V>  investigation  into  operation  not  just  (»f  the 
Admiral's  Club  but  airline  VH'  clubs  in  general.  As  a  result,  most  of  the  clui)s 
iiave  democraticized  their  memberships. 

It  is  possible,  for  example,  to  use  any  of  United  Airlines'  Red  Carpet  Lounges 
by  paying  a  .f25-a-year  memi)ersliip  fee  (or  .$2.")()  for  a  lifetime  memi)ership). 
The  CAR  also  settled  with  Pan  American  Clipper  Club,  Trans  World  Airlines' 
Ambassadors  and  others. 

But  Herbert  Goldberger  still  isn't  a  member  of  the  Admiral's  Club  and  his 
complaint  at  the  CAB  is  now  unresolved  after  8  years,  which  must  be  close  to  a 
record  for  any  board  proceeding. 

On  the  occasion  of  the  eighth  anniversary,  Goldberger's  lawyers — ]Martin 
M.  Temkin  of  Providence  and  Reuben  B.  Robertson  III  of  Washington — urged 
prompt  resolution  of  his  complaint.  "We  are  now  entering  the  ninth  year  of 
this  case,"  the  letter  says,  "is  it  not  time  for  a  final  answer'/" 

It's  not  as  if  CAB  otficials  haven't  recognized  the  validitj-  of  Goldbergers 
complaint — that  American's  club  discriminated  against  ordinary  passengers  by 
providing  extra  treatment  for  generals  and  industrialists  who  paid  precisely 
the  same  fare. 

In  fact,  almost  from  the  beginning  the  CAB  Bureau  of  Enforcement  contended 
that  operation  of  the  clubs  was  unlawfidly  discriminatory.  And  even  seven  years 
after  his  complaint,  when  the  CAB  had  finally  authorized  a  hearing  in  the  matter, 
an  administrative  law  judge  found  the  clubs'  operation  violated  the  law  and 
recommended  that  the  board  order  such  practices  stopped  inunediately. 

"This  matter  is  a  prime  example  of  what  causes  disillusionment  with  the  opera- 
tions of  the  bureaucracy  in  Washington,"  Goldberger's  lawyer  Temkin  wrote  in 
11)72 — when  the  matter  was  a  mere  six  and  a  half  years  old. 

Yet,  Richard  Littel,  general  coun.sel  of  the  CAB,  says  the  board  "has  done  a  lot 
in  that  eight  years.  It's  had  a  whole  series  of  cases  against  these  operations  and 
it  has  entered  a  number  of  consent  settlements  in  which  it  has  changed  the  op- 
eration and  secured  a  number  of  benefits." 

And  what  of  Goldberger's  complaint — the  one  that  started  all  this  CAB 
activity? 

"The  matter,"  said  Littel,  "is  under  active  consideration  by  the  board,  and  a 
decision  will  be  forthcoming  in  the  near  future." 

Membership  in  the  Admiral's  Club  still  is  limited  to  persons  .selected  on  the 
basis  of  such  factors  as  liaving  a  high  government  position  or  military  rank, 
being  a  top  official  in  a  large  corporation  or  securities  firm,  or  being  listed  in 
Who's  Who. 

William  Doolittle,  American's  Washington  lawyer — who  isn't  a  member  of  the 
Admiral's  despite  his  listing  in  Who's  Who — says  time  it  is  contesting  the  admin- 
istrative law  judge's  decision,  contending  that  "there  is  nothing  unlawful  in  the 
way  they  are  operating  the  club." 

American's  Club  was  founded  in  1938  for  its  regular  customers — in  a  day  when 
most  businessmen  still  traveled  by  train — as  a  place  in  the  then  small  airports 
to  provide  room  to  work  or  relax.  It  was  called  the  Admiral's  Club  in  line  with 
American's  DC3  fleet  then  known  as  the  Flagship  fleet. 

As  for  Goldberger  himself,  in  a  telephone  interview,  he  recalled  that  American 
did  offer  some  time  ago  to  settle  his  case :  "Originally  they  said  my  name  was 
coming  up  so  my  complaint  was  just  a  waste  of  time.  They  said  it  would  lie  a 
matter  of  six  months.  But  my  name  never  did  come  up." 
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Senator  Kennedy.  Mr.  Silbergeld. 

Mr.  SiLBERGELD.  Mr.  Chairman,  thank  you.  I  will  submit  my  state- 
ment for  the  record. 

Senator  Kennedy.  All  statements  will  be  printed  in  the  record. 

PETS    AND    LIVE    ANIMAL   rHEIOIIT 

Mr.  SiLBERGELD.  I  have  also  given  your  staff  Consnmer  Reports'  ar- 
ticles on  CAB  practices  since  1970,  and  I  would  like  to  focus  very 
quickly  on  the  i:)roblem  of  live  animal  freiglit,  which  is  part  of  an  in- 
vestigation on  live  animals  presently  underway  at  CAB,  which  has 
been  underway  since  January  14,  1974,  and  which  is  not  yet  before  a 
hearing  examiner  for  a  factual  hearing,  e\ddentiary  hearing.  There  is 
no  time  set  for  that  hearing  or  the  preconference  which  must  precede 
that  hearing,  so  that  a  solution  to  the  problem  appears  to  be  at  least  a 
year  and  perliaps  oven  2  more  years. 

Senator  Kennedy.  Could  you  repeat  those  dates,  please  ? 

Mr.  SiiJiERGELD.  It  goes  back  actually  to  June  1973  when  the  CAB 
decided  that  then  proposed  tariffs  submitted  by  several  carriers  were 
inadequate  with  regard  to  protection  of  live  animal  freight.  The  car- 
riers then  submitted  new  tariffs  and  on  January  14,  1974,  a  suspension 
and  investigation  was  ordered.  They  then  went  into  an  informal  kind 
of  proceeding  in  which  "workino;  groups"  made  up  of  carriers,  ship- 
pers, interveners  who  are  animal  protective  associations,  and  officials 
from  the  Bureau  of  Economics  formed  working  groups  on  each  of 
eight  or  nine  subjects  identified  as  being  distinct  parts  of  the  investiga- 
tion, and  they  worked  to  narrow  the  issues  and  to  provide  a  working- 
paper  which  would  limit  the  issues  to  be  pursued  at  the  evidentiary 
hearing.  However,  the  group,  on  freight  compartment  environment, 
temperature,  oxygen  supply,  et  cetera,  in  the  freight  compartment, 
which  is  a  substantial  issue  with  regard  to  these  live  animals,  met  only 
once  and  has  not  met  since  August  1974.  That  group  has  produced  no 
]:>aper  to  narrow  the  issues.  The  working  groups  are  now  winding  up 
the  informal  portion  of  the  investio'ation,  and  it  is  presumed  that  they 
will  now  move  back  into  a  more  formal  proceeding  and  go  before  an 
administrative  law  judae  for  an  evidentiary  hearing,  but  that  judge  is 
tied  up  and  still  has  not  set  a  date  for  a  preconference  hearing.  We  are 
not  only  a  year  past  the  stai'ting  date,  but  there  is  an  additional 
):)rospect  of  ]>erhaps  another  8  months  to  a  year  before  any  a])peals 
are  taken  to  the  Board  itself. 

T  would  like  to  show  a  2-minute  movie,  prepared  by  TV,  and  Con- 
sumer Eeports  which  dramatizes  the  problem. 

Senator  Kennedy.  Can  we  do  anvthing  about  the  lights? 

[Film.] 

Mr.  Sii>bergeij).  There  is  a  soundtrack  with  it.  [Soundtrack  fails."] 
The  narration  of  this  part  indicates  that  tens  of  thousands  of  consum- 
ers every  year  ship  pets  on  air  freight  and,  especiallv,  in  the  summer 
these  are  the  conditions.  This,  T  believe,  was  a  flight  involving  the 
Kansas  Citv  airport,  an  August  flight. 

Senatoi"  Kennedy.  '\'\nien  was  this,  last  summer? 

IVfr.  SiLBERGEij).  Tliis  was  in  the  summer  of  1973,  and  the  data  that 
we  have  fi-om  Mr.  Yohe's  office  [Office  of  the  Consumei"  Advocate, 
CAB.  See  ]\Ir.  Yohe's  testimony  below.]  indicates  that  the  number  of 
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consumor  coiuplaints  for  the  poiiod  oiuliiiL^  Apiil  I'OTl  indiofitos  tliis 
was  ao-iiiii  tlic  situation. 

Senator  Kkxxkdv.  Wliat  doos  tliis  follow  say  ? 

^Iv.  Stlbekokli).  Tliis  is  a  former  freijrht  luuuller  for  an  aiiline  who 
is  describino-  the  conditions  inside  of  the  air  compartment,  which  in- 
clude insufficient  oxyaen,  noxious  fumes,  lack  of  temperature  and 
humidity  control  and  until  the  recent  tiedown  rule  of  the  FAA  which 
T  understand  is  still  not  in  effect  slidiuir  of  caoes  back  and  forth.  T 
think  at  this  point  tliey  are  describino-  just  those  conditions  inside  of 
the  luijaaiie  coniDartment.  the  freight  compartment.  As  T  say,  the 
indications  fi'om  ^Nfr.  Yohe's  analysis  is  there  are  dozens  of  consumer 
com]daint  letters  to  the  CAB. 

AVe  belie\e  that  may  be  the  i\p  of  the  icel)ei7>-.  We  do  not  know  how 
many  more  consumers  have  this  exDerience  and  do  not  complain.  The 
|)eriod  involved  was  not  even  a  period  of  the  hot  weather.  It  started  in 
September  1073  and  ran  into  April  of  1074.  so  the  hot  season  in  Avhich 
this  pi'ob-em  is  <>reatlv  intensified  was  yet  to  come. 

Senator  IvKXXKnv.  Is  tliis  still  ij-oino-  on  ? 

Mr.  SiLBKROKij).  That  is  Avliat  the  complaint  letter  to  the  CAB  would 
indicate,  ^fr.  Chairman.  Thei-e  cei'tainlv  has  been  no  clian<>-e  in  the  con- 
ditions other  than,  as  T  say.  the  FAA's  tie  down  rule  on  lua-o-ao-e.  which 
is  a  safety  rule,  and  which  as  I  understand  it  has  still  not  been  pnt  into 
effect.  These  has  been  no  chanoe — no  real  effort  in  this  investijiation 
to  beoin  to  identify  statistically  the  problems,  what  the  temperature  is 
inside  a  cabin,  nobody  knows.  All  we  know  is  that  many  doo;s  each 
summer  and  many  pets  each  sunnner  come  out  asphyxiated.  We  do  not 
know  what  technology  would  be  necessary  to  correct  this.  "We  do  not 
know  what  cost 

Senator  Kkxxkdv.  Do  aou  know  if  any  of  the  aiilines  themselves 
have  taken  remedial  steps? 

^Iv.  Sir.RKiujKLi).  We  know  of  absohitely  no  efforts  to  correct  the  spe- 
cific flioht  environmental  pi-oblems.  Furthermore,  the  staff  at  the 
Burean  of  Economics  indicated  to  me  in  an  interview  they  do  not  be- 
lieve that  this  paiticnlar  ])robleni  is  likely  to  be  solved  by  whatever 
conies  out  of  the  live  freig'ht  investi<>ations  which  is  now  pendino;. 

Senator  Kenxkdy.  What  kind  of  notice  is  aiven  to  any  of  the  pas- 
sen  o-ers  ? 

Mr.  Silbkr(;kki).  That  is  a  serious  ])i()blem.  Mr.  Chairman.  On  the 
problem,  as  far  as  we  were  able  to  determine,  no  airline  lias  a  practice 
of  informino- — I  would  like  to  make  a  distraction  here — the  consumer 
shippers.  Commercial  shippers  are  well  aware.  These  include  labora- 
tories that  breed  animals  for  medical  research,  shipped  from  say  Xew 
Jersey  to  Johns  Hopkins  by  air  f reioht.  They  knoAv  their  loss  rate  and 
why  it  happens  and  the  |)roblems.  l^ut  a  consumer  who  wants  to  ship 
a  pet  from  5s'ew  York  to  Los  An«>eles  is  <>iven  no  information  ref>-ar(lin,ir 
the  risk  involved,  there  is  no  warnin<>-  and  CAB  has  no  rules  on  whether 
or  not  Tinder  particular  conditions  the  shipment  of  this  live  freijrht 
may  not  be  accepted.  As  a  matter  of  fact,  as  T  understand,  they  must 
provide  this  service.  There  are  two  possibilities  if  they  cannot  change 
the  freight  compartment  environment  to  make  it  safe.  There  are  actu- 
ally three  possibilities.  One  is  to  ban  the  shipment  of,  at  least,  pets. 
There  is  a  slightly  different  (luestion  when  we  get  to  commercial  ship- 
ments. 
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The  second  possibility  is  to  have  rules  of  acceptability  that  depend 
upon  the  measurement  of  conditions,  for  example,  the  dog-  dying  of 
asphyxiation  in  a  freight  compartment  is  much  greater  in  the  summer 
when  the  temperature  is  hot.  And  the  third  one  would  be  no  rules  on 
acceptability  or  acceptance  of  the  live  animal  freight  but,  rather,  a 
requirement  for  full  disclosure  and  either  the  provision  of  inflight  in- 
surance with  the  assnmption  that  that  cost  would  be  passed  on  to  the 
consumer  who  is  shipping  their  pet,  or  the  advising  of  the  potential 
customer  of  the  availability  of  insurance  and  where  it  can  be  obtained, 
what  kinds  of  insurers  provide  that. 

At  this  point  nothing  is  done.  There  is  no  improvement  of  the  in- 
flight compartment  environment.  There  is  no  rule  on  acceptability. 
And  there  is  no  requirement  of  any  practice  advising  the  consumer  of 
the  risk. 

Senator  Kennedy.  Fine.iTliank  you  very  much. 

[The  prepared  statements  of  Ms,  Kennedy,  Mr,  "Wegscheider,  and 
Mr.  Silbergeld  follow :] 

Prepared   Statement  of  Patricia  Kennedy,  Tariff  Analyst,  Aviation 
Consumer  Action  Project 

Each  year  close  to  200  million  passengers  entrust  their  safety  and  welfare  to 
the  nation's  airlines.  Although  few  are  aware  of  the  details,  most  people  liave  at 
least  a  dim  awareness  that  the  airlines  are  subject  to  regulation  by  the  Federal 
government.  It  is  a  widespread  assumption  that  this  regulation  is  done  for  their 
protection,  not  only  from  safety  hazards,  but  also  from  unfair  and  deceptive 
practices  and  other  abuses  to  which  they  might  be  vulnerable  as  consumers. 

In  fact,  if  the  American  people  really  knew  the  truth  about  what  the  Civil  Aero- 
nautics Board  has  been  doing,  they  would  not  tolerate  the  continuation  of  this 
agency  for  even  one  more  pay  period.  For  instead  of  pnttecting  the  interests  of 
consumers  in  reliable,  equitable  and  adequate  air  transportation  at  rea.-onable 
cost,  the  GAB  has  become  a  protector  and  shield  for  the  airline  industry  and  its 
monopolistic,  inefficient  and  grossly  unfair  practices. 

These  important  hearings  afford  the  first  comprehensive  inquiry  into  the  effec-ts 
upon  consumers  of  economic  regulation  of  the  airlines  since  it  was  established  in 
1938.  For  the  first  time  the  public  will  have  a  meaningful  and  reliable  factual 
basis  upon  which  to  examine  whether  or  not  the  CAR's  approach  has  served  the 
public  well,  and  whether  or  not  this  kind  of  regulation  should  continue  in  the 
future. 

Other  witnesses  with  recognized  expertise  will  be  discussing  such  important 
areas  as  route  and  rate  regulation,  and  we  do  not  propose  to  get  into  those  topics. 
We  have,  however,  a  unique  vantage  point  as  the  only  public  interest  citizen  group 
which  has  been  involved,  on  a  day-to-day  basis,  with  issues  of  consumer  protection 
at  the  CAB.  In  addition,  my  own  background  in  the  field  of  aviation  dates  back 
almost  8  years  and  has  given  me  a  special  appreciation  of  the  itrolilems  that 
individuals  face  in  dealing  with  the  airlines  and  before  the  CAB.  For  7  years,  I 
saw  consumer  problems  at  close  range  while  working  as  a  ticket  agent  for  a  major 
airline.  Since  last  March,  when  1  joined  ACAI''s  staff  as  a  tariff  analyst  and 
consumer  troubleshooter.  I  have  been  made  especially  conscious  of  tliese  prol)lems 
through  the  thousands  of  letters  and  calls  we  receive  from  passengers  who  need 
help. 

We  are  pleased  to  be  able  to  share  with  the  subconmiittee  some  of  our  experi- 
ences and  conclusions  that  are  relevant  to  this  inquiry,  specifically  focusing  on 
three  major  points.  First,  instead  of  acting  as  a  monitor  to  protect  the  jiublic 
against  abusive  practices,  the  CAB  has  collaborated  with  the  industry  in  estab- 
li.sliing  and  enforcing  airline  rules  and  regulations  whicli  shield  them  from  ac- 
countability to  their  customers.  Tliese  rules  are  inescapably  binding  upon  passen- 
gers as  a  inatter  of  law.  As  a  practical  matter,  they  are  kept  completely  from 
tlie  passengers  until  the  harm  has  been  done,  'lliey  are.  by  iUiy  standard,  grossly 
unfair.  Second,  in  its  enfcm-ement  activities,  the  Board  has  demonstrated  througli 
the  years  a  i)ervading  bias  in  favor  of  the  airlines,  espec-ially  the  big  airlines. 
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iind  has  relegated  the  vindication  of  consiuner  rights  to  the  lowest  level  of  prior- 
ity. Third,  the  I'.oard  consistently  ignores  demands  for  urgently  needed  reforms 
on  even  the  most  critical  consumer  problems. 

I.    THE   PASSENGER   RULES    TARIFFS 

In  addition  to  regulating  what  an  airline  may  charge  for  a  ticket,  the  CAB 
also  must  oversee  the  basic  ground  rules  of  pas.senger  rights  and  carri<'r  responsi- 
bilities. These  are  mainly  set  forth  in  the  ■"rules  tarilfs"  unilaterally  adoi)ted 
and  published  by  the  airlines  with  the  Board's  approval,  although  in  some  cases 
the  applicable  rules  and  interpretations  may  only  be  found  in  the  airlines  own 
contidential  employee  manuals.  Few  people  are  even  aware  of  the  existence  of  the 
massive,  incredibly  confusing  airline  rules  tariffs,  although  their  rights  as  pas- 
sengers are  inextricably  governed  by  them.  They  are  never  mentioned  in  glamor- 
ous airline  advertisements,  or  when  a  customer  calls  an  airline  to  make  a 
reservation.  They  are  never  mentioned  when  the  ticket  is  bought  and  paid  for, 
or  when  the  passenger  checks  his  luggage  and  boards  the  flight.  Only  the  most 
eagle-eyed  and  compulsively  iniiuisitive  passenger  who  discovers  and  reads 
through  the  undeciplierable  "conditions  of  contract"  printed  in  miniscule  type 
on  the  back  of  the  ticket  will  notice  the  crucial  tip-off :  "Sold  Subject  to  Tariff 
Itegulations".  [See  illustration  lierewitli.] 
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The  complete  contract  of  carriage  for  air  transportation  is  undoubtedly  one 
of  the  best  kept  secrets  in  American  industry.  To  find  tlic  actual  terms,  tlie 
pas.senger  would  have  to  go  either  to  the  CAli  headquarters  in  Wa.shiiigton  or 
to  an  airline  ticket  otfice.  If  he  is  fortunate  enough  to  find  one  of  the  few  ticket 
agents  who  knows  which  of  the  giant  volumes  stored  behind  the  counter  contains 
these  rules,  he  will  be  shown  a  copy  of  Airline  Tariff  Publishers,  Inc.,  Local  and 
Joint  Passenger  Rules  Tariff  No.  PIl-6,  CAB  No.  142,  or  one  of  the  myriad 
other  rules  tariffs  that  might  apply,  depending  upon  the  itinerary.  Once  iii  pos- 
session of  the  "applicable  tariffs,"  a  further  barrier  confronts  the  pas.-^enger  in 
finding  the  specific  rule  that  may  govern  a  particular  problem.  Suppo.'^e,  for 
example,  he  wants  information  about  the  rules  on  eligibility  for  "Denied  Board- 
ing Compen.sation"  uix)n  being  bumix>d  from  a  flight.  Nothing  is  li.'^ted  in  the 
index  to  the  rules  tariff  imder  "D"  for  "Denied."  "B"  for  "Boarding"  (or 
"Bumping"),  "C"  for  "Compensation,"  or  even  "O"  for  "Overbooking"  or  "Over- 
sale." But  if  he  tries  "F,"  he  may  find  it,  under  "Failure  to  Operate  On  Schedule 
or  Failure  to  Carry,"  Rule  380  which  begins  on  page  168  of  CAB  142.  But  the 
situation  may  also  be  governed  by  Rule  70(C)  or  Rule  75  if  the  carrier  has  can- 
celled the  reservation.  Rule  45  if  there  is  some  problem  with  the  ticket,  Rule  15 
if  the  airline  decides  the  passenger  has  excessively  bad  breath,  or  may  be  offen- 
sive to  other  persons,  or  a  host  of  other  rules,  deiKmding  upon  the  circumstances. 
It  is  totally  unrealistic  and  unfair  to  expect  any  passenger  to  go  through  such 
a  process  to  ascertain  his  rights.  In  fact,  during  my  entire  7-year  career  as  a 
ticket  agent,  only  two  ijeople  ever  asked  me  if  they  could  examine  the  tariffs. 
One  of  them  was  a  passenger  who  was  suing  the  airline  in  small  c-laims  court 
over  a  lost  suitcase.  The  second  was  an  attorney  whose  client  had  lost  an  im- 
portant business  deal  because  his  flight  had  l)een  canceled  by  the  airline. 

But  I  did  get  questioned  every  day  about  such  things  as  flight  delays,  baggage 
liability,  and  bumping.  My  answers  to  passengers'  (juestions  were  supposed  to 
comply  with  the  company's  policy  of  offering  preflight  assurance  and  avoiding 
giving  any  negative  information  or  impressions  about  the  airline  or  air  travel 
in  general.  The  company  never  warned  passengers  about  the  risk  of  being 
bumped  because  of  its  intentional  overbooking  of  flights,  for  example.  If  someone 
asked  if  a  particular  flight  was  overbooked,  I  was  supposed  to  explain  that  the 
airline  did  not  engage  in  such  practices,  and  we  were  even  instructed  by  the 
company  manual  never  to  utter  the  word  "oversale"  within  hearing  distance  of 
passengers.  When  passengers  asked  for  clarification  of  the  airline's  responsibility 
for  lost  or  damaged  baggage,  I  was  to  assure  them  that  their  bags  would  be  i>er- 
fectly  safe  and  that  there  would  be  nothing  to  worry  about.  I  was  not  instructed 
to  warn  them  about  the  limitations  on  liability  or  other  conditions  that  would 
very  likely  bar  them  from  effective  recourse  if  something  did  happen. 

I  would  like  to  stress  that  airline  employees  very  rarely  mislead  passengers 
deliberately.  They  simply  do  not  understand  the  rules.  In  practice,  agents  are 
pathetically  untrained  for  their  .iobs  by  the  airlines.  In  7  years.  I  received  only 
2  days  of  classroom  instruction  from  my  employer,  which  covered  the  bare  funda- 
mentals of  the  company's  ticketing  procedures  and  fares  tariffs.  During  this  time, 
the  passenger  rules  tariff  was  never  mentioned.  I  was  never  instructed  to  read 
these  rules  nor  was  I  tested  on  their  substance.  I  was  not  offered  even  a  simpli- 
fied summary  of  their  content.  Most  of  the  training  time  was  occupied  with  such 
matters  as  how  to  sell  package  tours,  how  to  calm  down  ii-ate  passengers,  and 
the  intricacies  of  the  company's  personal  grooming  requirements,  including  a 
full  day's  session  at  Helena  Rubenstein. 

Tariffs  cannot  be  waived  by  any  employee  or  agent  of  the  airline.  Thus  any 
misleading  or  incorrect  statements  which  may  have  been  made  by  an  airline 
employee  to  the  passenger  are  totally  disregarded  in  any  subsequent  dispute. 
A  passenger  who  seeks  recourse  through  legal  action  against  an  airline  will  soon 
discover  that  the  Board's  imprimatur  on  the  tariffs  gives  them  the  force  of 
law.  They  always  stand  up  in  court.  Air  travelers  are  presumed  by  the  courts 
to  have  prior  knowledge  of  the  content  and  m(\aning  of  each  and  every  clause, 
and  to  have  freely  consented  thereto.  This  completely  relieves  the  airlines  from 
any  responsibility  or  incentive  to  train  employees  to  provide  accurate  information, 
and  you  can  be  a.ssured  that  the  CAB  does  not  impose  any  such  requirement. 

Airline  passengers  quite  naturally  are  very  anxious  to  learn  what  their  rights 
and  responsibilities  are,  but  the  information  is  enormously  difficult  to  under- 
stand even  if  it  can  be  located.  Although  tariffs  are  re(iuired  l)y  law  to  be  written 
in  the  English  language,  comprehension  of  the  rules  found  in  CAB  No.  142  would 


836 

defy  the  most  distinguished  scholar  of  the  English  tongue.  The  airlines  employ 
true  masters  of  ohfuscating  legalese  to  draft  these  tariffs.  For  example,  Rule  70 
requires  that  a  passenger  must  present  himself  for  a  flight  at  a  specified  time  in 
advance,  either  at  the  "ticket  office,"'  the  "loadiiig  gate"  or  the  "ticket  lifting 
point"  dei^ending  on  the  airline,  but  nowhere  are  these  terms  defined  or  the 
distinctions  between  them  made  clear.  Thus  the  passenger  may  present  his 
ticket  and  have  his  baggage  checked  on  time  at  the  airline's  main  counter,  only 
to  find  out  when  he  goes  to  the  gate  for  boarding  that  that  counter  was  not  the 
"ticket  lifting  point"  and  his  reservation  has  been  canceled  at  the  last  minute. 
Just  to  illustrate  for  the  subconmiittee  the  incredible  complexity  of  these  rules, 
we  would  like  to  submit  for  the  record  a  copy  of  the  current  Rule  380,  occupying 
18  small  print  pages  of  CAB  No.  142.  This  rule  sets  forth  the  rights  of  pas.sengers — 
and  limits  the  responsibility  of  the  airline — when  for  any  reason  they  are  not 
carried  to  their  destination  as  promised.  ACAP  has  endeavored  to  fill  the  infor- 
mation gap  by  preparing  a  series  of  leaflets  on  passenger  rights  and  vulner- 
abilities, and  one  of  the  first  of  these  projects  was  a  leaflet  concerning  that  part 
of  Rule  380  relating  to  amenities  for  schedule  delays  and  cancellations.  Com- 
pleting that  analysis  and  translating  the  rule  into  rea.sonably  understandable 
English  took  me  and  four  of  my  ACAP  colleagues  approximately  three  weeks 
to  do. 

We  have  published  similar  leaflets  on  other  consumer  problems  under  the  rules 
tariffs,  and  have  distributed  many  thousands  of  these,  free  of  charge,  to  con- 
sumers throughout  the  nation.  We  would  like  to  submit  copies  of  these  leaflets  for 
the  subcommittee's  record.  You  might  think  that  the  airlines  would  applaud  any 
effort  to  disseminate  helpful  information  to  passengers  to  help  them  avoid  mis- 
understandings and  reduce  the  inconvenience  when  problems  do  occur.  That,  how^- 
ever,  is  not  the  view  of  the  airlines,  who  would  rather  keep  the  public  in  the 
(lark  about  the  rules  governing  their  rights.  Instead  of  supporting  ACAP's  infor- 
mational efforts  the  airlines  even  tried  to  prevent  us  from  distributing  the  leaflets 
to  passengers  at  the  airports.  Ultimately,  we  had  to  obtain  a  court  order  insuring 
our  right  to  give  out  the  leaflets  at  Washington  National  and  Dulles  Airports 
free  from  harassment  by  the  government  or  the  aii'lines. 

In  fact,  the  airlines  may  have  good  reason  for  not  wanting  the  public  to  be 
aware  of  the  contents  of  their  pa.ssenger  rules  tariffs.  That  is  because  most  peo- 
ple, if  they  knew  and  understood  the  substance  of  these  rules,  would  consider 
them  to  be  grossly  unfair.  The  standard  airline  ticket,  whose  provisions  and  con- 
ditions are  regulated  and  approved  by  the  Civil  Aeronautics  Board,  certainly 
ranks  as  one  of  the  most  unconscionable  legal  arrangements  that  most  persons 
will  ever  encounter.  A  few  brief  examples  from  ACAP's  bulging  consumer  com- 
plaint files  will  demon.strate  how  these  secret  provisions  are  applied  by  the  air- 
lines, with  the  CAB'S  blessing,  to  avoid  accountability  for  their  own  misconduct 
and  negligence. 

Bu(j(ja(jc. — In  November  of  1973,  Margaret  Bosco  checked  her  luggage  and 
guitar  with  Eastern  Airlines  on  a  flight  from  Newark  to  Tampa.  At  the  airport 
she  was  given  not  the  slightest  indication  that  the  guitar,  properly  x)acked  in  its 
carrying  case,  would  have  to  be  cheeked  at  her  own  risk.  When  she  reclaimed  the 
guitar  upon  arrival  at  Tampa,  it  was  damaged  beyond  repair.  Eastern  then  in- 
formed her  for  the  first  time  that  it  had  no  liability  at  all  for  the  damage,  because 
"fragile"  articles,  even  though  accepted  in  fact  by  the  carrier,  are  not  "acceptable" 
for  checking  under  the  tariff.  Naturally,  Eastern  decreed  her  guitar  to  be 
fragile. 

Mrs.  Bosco's  guitar  is  one  of  over  a  million  pieces  of  checked  luggage  that  is 
lost,  damaged,  rifled  or  delayed  every  year  while  in  the  airlines'  custody.  The 
tariff  rules  on  baggage  liability  limit  the  airlines'  maximum  payment  to  .$500  per 
passenger — a  limit  imposed  in  1966  and  totally  inadequate  by  1975  standards. 
The  tariffs  place  further  limitations  on  the  types  of  luggage  and  contents  that 
are  "acceptable"  for  transportation. 

To  be  acceptable,  checked  luggage  and  its  contents  must  be  "necessary  or  ap- 
propriate for  the  wear,  use,  comfort  or  convenience  of  the  passenger  for  the 
purposes  of  his  trip."  If  it  cannot  withstand  "ordinary  handling"  (whatever 
that  may  mean)  or  its  "weight,  size  or  character  renders  it  iinsuitable  for 
transportation  on  the  particular  aircraft  on  which  it  is  to  be  transported"  it  is 
not  acceptable.  All  liquids  and  fragile  or  perishable  items  are  considered  com- 
pletely unacceptable,  as  are  "any  other  articles  not  suitable  or  not  suitably 
packed."  The  tariffs  also  provide  that,  without  any  warning  whatever  to  the 
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passenger,  the  airline  may  knowingly  accept  such  items  for  transportatioi 
checlved  haggage  and  still  hear  absolutely  no  responsibility  for  their  los« 
damage. 

Pilferage  of  checked  bags  is  another  serious  problem,  because  the  airlines 
deny  all  liability  under  their  tariffs  unless  the  passenger  can  prove  to  the 
carrier's  satisfaction  that  it  was  "responsil)l(>-'  for  the  loss.  This  is  a  virtual  im- 
possibility for  most  passengers,  who  would  have  to  demonstrate  when  where 
and  by  whom  the  bag  was  rifled.  As  long  as  the  carriers  are  alh.wcd  'to  hide 
beliind  sucli  one-sided  exculpatory  rules,  consumers  will  continue  lo  bear  losses 
which  they  have  no  practical  means  to  control,  and  the  carriers  will  have  little  or 
no  incentive  to  improve  their  baggage  handling  and  protection  systems. 

Reservations. — The  airlines  spend  millions  upon  millions  of  dollars  in  adver- 
tising the  sophistication  and  reliability  of  their  computerized  reservations  .sys- 
tems. :\Iost  people  assume  that  wlien  they  get  a  conlirmed  reservation  on  an 
airline  fliglit,  a  seat  is  in  fact  being  reserved  for  them.  What  thev  do  not  know  is 
that  all  of  the  airlines  deliberately  program  these  elaborate  computers  to  svstem- 
atically  engage  in  a  practice  known  in  the  industry  as  "ov(>rbo(»king,"  tinit  is. 
selling  more  reserved  seats  than  there  are  actually  available  on  the  flight.  The 
result  is  completely  predictable:  on  a  regular  basis.  i)eoi)le  with  conlirmed  reser- 
vations and  valid  tickets  are  unceremoniously  "bumped"  at  the  last  moment  be- 
cause there  are  not  enough  seats.  This  hapiiens,  on  the  average,  to  well  over 
100,000  i)assengers  each  year. 

Even  though  the  public  has  been  generally  unaware  of  this  deceptive  and 
unfair  industrywide  practice,  the  CAB  is  not.  Indeed,  not  only  has  the  Board 
refused  to  prosecute  airlines  for  this  deliberate  consumer  fraud,  it  has  even 
given  its  approval,  sub.iect  to  a  requirement  tliat  the  carriers'  tariffs  provide  for 
token  monetary  compensation,  under  rigidly  limited  circumstances,  to  some  of 
the  victims. 

Occasionally  a  humped  passenger  has  sought  to  obtain  more  suflScient  and 
meaningful  redress  through  the  courts,  as  Ralph  Nader  did  in  a  recent  case 
against  Allegheny  Airlines.  This  requires  a  willingness  to  bear  enormous  legal 
expenses  and  to  take  on  not  only  the  particular  carrier  involved  but  the  entire 
airline  industry  and  the  Civil  Aeronautics  Board  as  well,  both  of  which  are 
urging  tlie  appeals  court  to  reverse  a  verdict  in  Mr.  Xader's  favor.  They  are 
arguing  that  since  the  Board  has  tolerated  and  approved  airlines'  secret  over- 
booking practices,  the  courts  are  powerless  to  remedy  the  situation. 

Flif/hl  irrcf/vlarities. — Flight  cancellations  and  irregularities  have  long  been 
among  the  major  sources  of  airline  consumer  grievances.  The  tariff  rules,  for 
example,  permit  an  airline  to  change  the  schedule  of  any  flight  without  notice 
to  the  passenger.  Cancellation  of  flights  is  permitted  on  virtually  any  pretext, 
with  no  recourse  other  than  the  limited  personal  amenities  described  in  Rule  380. 
As  a  result,  airlines  frequentl.v  cancel  flights — at  the  last  minute  and  without 
warning  to  the  passengers — that  the.v  consider  too  lightly  liooked  or  inconvenient 
for  some  reason  to  operate.  And  even  when  major  schedule  changes  are  planned 
months  in  advance,  the  airlines  nia.v  neglect  to  advise  passengers  with  advance 
reservations  until  it  is  too  late  to  book  an  alternate  flight,  or  they  may  .say 
nothing  at  all  until  check-in  time  at  the  airport.  The  carriers  invariably  as.sert 
their  rules  tarilfs  to  deny  any  liability  for  the  harm  and  inconvenience  caused  by 
such  malpractices. 

Literally  millions  of  persons  each  year  are  victimized  by  these  kinds  of  prob- 
lems in  their  dealings  with  airlines.  Thousands  upon  thousands  actually  go  to  the 
trouble  of  writing  to  the  CAB  asking  for  assistance.  In  the  great  majority  of 
cases,  the  only  thing  the  unfortunate  pas.senger  gets  for  his  trouble  is  a  letter 
written  and  signed  by  a  computer  in  the  Board's  "Office  of  Consumer  Advocate." 
saying  that  the  matter  is  being  referred  l»ack  to  the  airline  which  caused  the 
trouble  in  the  first  place.  If  the  passenger  tries  to  inirsue  the  matter,  he  will 
usuallv  receive  a  second  letter  saying  that  whatever  the  airline  did  was  in  com- 
pliance with  its  tariffs  and  nothing  can  he  done.  The  only  consolation  in  most 
cases  is  that  the  passenger's  letter  will  be  tabulated  in  the  CAB's  monthly  statis- 
tics of  complaints  received  from  the  public. 

II.    ENFORCEMEXT 

As  long  as  the  airlines  receive  the  CAB's  legal  blessing  for  their  outrageous 
tariff  rules  and  conditions,  consumers  will  continue  to  stiffer  these  abuses  with- 
out recourse  in  most  instances.  There  are  cases,  however,  where  consumer  com- 
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plaints  received  by  tlie  CAB  involve  clear  and  serious  violations  of  the  tariffs  or 
existing  Board  regulations.  In  such  situations,  the  agency's  legal  duty  is  to  in- 
vestigate the  allegations  and  bring  the  abusive  practices  to  a  prompt  halt.  Thus 
a  key  question  that  must  be  asked  of  the  Board  is  how  effectively  its  enforcement 
machinery  is  brought  to  bear  on  behalf  of  consumers. 

The  all-too-clear  answer  is  that  the  Board's  enforcement  resources  have  been 
directed  largely  toward  protecting  the  airlines,  not  consumers.  Two  years  ago,  for 
example,  the  Bureau  of  Enforcement  under  the  direction  of  Richard  O'Melia,  now 
promoted  to  Acting  Chairman,  deployed  a  squadron  of  his  operatives  to  Kennedy 
Airport  in  a  surprise  attack  on  illegal  ticket  discounting.  Here  the  BOE  team 
stopped  thousands  of  passengers  to  make  sure  the  airlines  had  charged  them 
enough  for  their  tickets,  and  when  undercollections  were  discovered,  many  of 
the  passengers — who  may  have  bought  their  tickets  in  good  faith,  without  being 
aware  the  price  was  below  the  official  lATA  tariff  rate — were  required  to  fork 
over  the  difference  to  the  airline,  or  not  board  the  flight. 

The  Bureau,  however,  has  no  such  zeal  when  it  comes  to  passengers  being 
overcharged  by  the  airlines.  Even  when  systematic  patterns  of  overcharging 
have  been  demonstrated  to  the  CAB's  enforcement  staff,  no  refunds  are  obtained 
for  the  victims.  Thus,  when  Michael  Bernhard  of  New  York  City  wrote  to  the 
Board  about  National  Airlines  deliberately  overcharging  hundreds  of  passengers. 
he  received  the  standard  computer  reply.  When  nothing  else  happened,  Bernhard 
and  ACAP  joined  together  in  a  formal  complaint  which  was  referred  to  the 
Bureau  of  Enforcement.  That  was  over  a  year  ago.  Still  the  case  lingers  on  with- 
out resolution  and  without  refunds  to  the  hundreds  of  entitled  but  ignorant 
passengers. 

A  year's  delay  in  even  the  simplest  consumer  enforcement  case  at  the  CAB 
is  hardly  remarkable.  Herbert  Fenster,  a  Washington  lawyer,  filed  a  formal 
complaint  with  the  Board  in  March  1970,  concerning  Allegheny's  failure  to  pay 
denied  boarding  compensation  to  bumped  passengers.  For  almost  3  years  the  case 
gathered  dust  until  BOE  discovered  that  the  carrier  was  still  failing  to  pay 
the  required  compensation.  Only  after  Mr.  Fenster  warned  the  Board  that  he 
was  about  to  seek  relief  in  court  did  the  Board  finally  act.  After  4  years  of 
continuing  violations  Allegheny  was  ordered  to  stop  and  fined  the  grand  total 
of  $12,600,  a  sum  it  probably  paid  out  of  petty  cash. 

Or  take  the  case  of  Herbert  Goldberger,  a  businessman  from  Providence, 
Rhode  Island.  In  January  1966,  he  complained  formally  to  the  CAB  about  illegal 
discrimination  by  American  Airlines  in  the  operation  of  its  VIP  lounges  to  which 
only  selected  passengers  were  admitted.  In  this  case  it  took  over  8  years  for  the 
Board,  again  under  threat  of  a  court  suit,  to  finally  resolve  the  matter  and  order 
American  to  stop  its  illegal  practices.  And  in  another  case  involving  violations 
by  several  airlines  of  CAB  reporting  requirements,  Mr.  O'Melia  as  Director  of 
Enforcement  had  to  be  ordered  by  a  Federal  court  to  respond  to  a  consumer  com- 
plaint. His  response  was  to  dismiss  the  complaint  on  the  grounds  that  it  had 
now  become  outdated. 

The  CAB  can  rise  to  the  heights  of  creative  imagination  when  it  comes  to  find- 
ing ways  not  to  prosecute  consumer  grievances.  Recently  the  experience  of 
Edwin  and  Flora  Wolf  of  Philadelphia  on  a  TWA  tour  to  London  was  brought 
to  the  Board  in  a  formal  complaint.  The  tour,  as  adverti.sed,  was  to  include  not 
only  the  air  transportation  but  also  attractive  guesthouse  accommodations  for 
the  entire  tour.  It  turned  out  however,  that  the  guesthouse  was  not  located  in 
London,  but  in  Dumfries,  Scotland,  almost  400  miles  away.  Moreover,  the  small 
print  conditions  of  the  tour  required  that  they  check  in  at  the  guesthouse  by 
6  p.m.  on  the  day  of  their  arrival  at  London,  or  lose  the  right  to  any  accommoda- 
tions there.  As  that  was  a  physical  impossibility,  it  was  clear  that  the  Wolfs  had 
been  victimized  by  a  deliberate  fraud,  and  investigation  revealed  that  as  many 
as  20,000- TWA  tour  customers  had  been  similarly  cheated  out  of  the  value  of 
the  lodgings.  The  CAB,  however,  solemnly  ruled  that  there  had  been  no  illegal 
"prejudice  or  disadvantage"  for  which  TWA  would  be  liable  under  the  Federal 
Aviation  Act  since,  the  Board  said,  all  of  the  tour  customers  had  been  equally 
victimized  and  none  had  been  favored.  The  airline  agreed  to  a  Consent  Order 
not  to  cheat  its  customers  in  this  manner  any  more  and  the  case  was  terminated. 
Lest  the  subcommittee  should  think  we  are  exaggerating,  we  would  like  to  pro- 
vide copies  of  the  Board's  rulings  in  this  case.  Needless  to  say,  the  Wolfs  still 
haven't  received  a  penny  back  from  TWA. 
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III.  Changing  the  Rules 

The  Board  clearly  has  the  authority  under  the  Act  to  in-oniulyatc  fair  and 
reasonable  rules  for  the  inotectiou  of  consumers.  Let  us  look  for  a  minute  at 
how  the  Board  has  exercised  this  authority.  They  have  never  initiated  a  com- 
prehensive investigation  of  the  passenger  rules  tariff,  either  to  assess  its  effect 
on  consumers  or  to  test  it  against  any  general  standard  of  fairness. 

What  the  Board  has  done  is  to  undertake  an  occasional  investigation  of  an 
isolated  consumer  i)robleni.  They  pick  one  prevah-nt  iias.senger  complaint  and 
conduct  studies  and  hearings  which  go  on  for  years.  For  example,  in  l'JG-1.  the 
Board  iiutiated  a  proceeding  to  look  into  the  practice  hy  some  airlines  of  over- 
booking flights.  After  2  years  of  deliberations  the  Board  issued  a  reguhition 
which,  in  effect,  sanctioned  overbooking  by  all  the  airlines,  subject  only  to  the 
requirement  that  some  passengers  received  denied  boarding  compensation  as 
liquidated  damages  for  being  bumi)ed. 

In  such  investigations  l)y  the  Board,  there  has  been  no  meaningful  consumer 
input,  and  the  resultant  orders  contain  more  consumer  abuse  than  protection. 
Although  most  of  ACAP's  actions  have  been  directed  at  enforcing  the  exist- 
ing consumer  protection  rules,  we  have  on  numerous  occasions  petitioned  the 
Board  to  revise  the  rules  we  believe  are  inlierently  unfair,  and  to  institute  con- 
sumer safeguards  where  none  exist.  Board  procedures  to  allow  consumers  to 
petition  for  a  rule  on  any  subject,  but  tliey  have  virtually  no  recourse  when 
the  Board  refu.ses  to  act  favorably.  ACAP  petitions  are  invariably  given  a  docket 
number  and  then,  like  all  other  reconunendations  for  consumer  protection 
reforms,  studiously  ignored. 

After  receiving  a  barrage  of  mail  on  denied  baggage  claims,  ACAP  filed  a  nde- 
niaking  petition  in  September,  1973  demanding  that  the  Board  promulgate 
reasonable  baggage  liability  rules.  We  asked  the  Board  to  plug  the  many  anticon- 
sumer  loopholes  which  permit  the  carriers  to  unfairly  deny  any  liability,  and 
to  eliminate  the  outdated  and  insufficient  .$."»{KI  maximum  of  carrier  liability. 

On  the  first  anniversary  of  our  baggage  petition,  we  sent  a  note  of  reminder 
to  the  Board.  General  Counsel  Thomas  J.  Ileye  replied  : 

"I  am  sure  that  you  will  recognize  that  the  issues  raised  by  you  are  not  only 
of  great  significance  but  involve  highly  complex  matters.  *  *  *  In  addition,  prog- 
ress on  your  i^roposal  has  suffered  somewhat  because  of  the  limited  resources 
of  the  Board's  staff  and  the  pressure  of  other  high  priority  projects." 

Mr.  Heye  concluded  that  it  would  take  several  more  months  to  dispose  of  the 
petition.  Six  months  have  passed,  and  still  no  action. 

In  March,  1978,  ACAP  petitioned  the  Board  to  initiate  a  rulemaking  con- 
cerning the  payment  of  subsidies  to  local  .service  carriers.  We  suggested  that  new 
subsidy  rules  should  make  it  the  primary  ol)ligation  of  local  .service  carriers  to 
develop  and  maintain  an  adequate  level  of  service  to  .small  conununities,  and 
that  the  Board  should  not  subsidize  losses  resulting  from  the  operation  of  large 
aircraft  in  small  community  .service.  We  also  asked  that  responsible  consumer 
organizations  be  allowed  to  participate  in  the  subsidy-setting  meetings  between 
Board  staff  and  carrier  representatives.  When  the  Board  finally  responded  to  our 
demands  over  a  year  and  a  half  later,  they  were  rejected  on  groiuids  that  some 
of  tlie  detailed  economic  data  cited  in  ACAP's  petition  had  by  then  become 
out  of  date. 

In  reality,  ACAP's  petitions  are  treated  no  differently  by  the  Board  than  sug- 
gestions by  anyone  else  for  improved  consumer  protection  rules.  In  a  widely  publi- 
cized show  of  concern  for  the  public,  the  Board  several  years  ago  created  an 
advisory  committee  on  consumer  affairs.  However  when  the  committee  turned 
out  in  fact  to  be  highly  critical  of  the  abu.^es  perpetrated  by  the  airlines  and  the 
lack  of  responsiveness  by  the  CAB.  it  was  swiftly  abolished  and  its  specific  recom- 
mendations were  consigraed  to  archives.  When  the  agency's  "Consumer  Advocate" 
last  year  documented  the  urgent  need  for  reform  of  the  airline  baggage  liability 
rules",  his  report  to  the  Board,  like  ACAP's  earlier  petition  on  the  same  subject  was 
totally  ignored. 

The  consistent  record  of  the  CAB  over  the  decades  since  its  establishment 
shows  it  to  be  lio]ielessly  and  .seemingly  irrevocably  hostile  to  consumer  rights. 
As  critics  ranging  from  its  own  former  cliairman,  James  I/andis.  to  tlie  F.S. 
Court  of  Api)eals  have  suggested,  the  Board  has  Iteen  imduly  oriented  toward 
the  industry  it  is  suppo.sed  to  be  regulating  and  neglectful  of  the  interest  of  the 
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liublic-.  In  our  experience  the  CAB  has  become  little  more  than  a  government- 
syonsored  trade  association  for  the  airlines,  incapable  of  protecting  consumers 
in  any  meaningful  sense.  Consumers  would  undoubtedly  be  better  off  without 
having  any  regulation  at  all  than  with  the  CAB  brand. 

Assuming,  however,  that  governmental  regulation  of  some  kind  is  going  to 
continue  in  the  air  transportation  field,  it  is  clear  that  major  changes  must  be 
brought  about.  What  the  consumer  needs  is  not  the  illusion  of  protection,  but 
song  and  equitable  rules  which  are  enforced.  We  would  like  to  make  the  follow- 
ing suggestions  as  to  the  juinimum  actions  required  : 

1.  A  complete  overhaul  of  the  entire  passenger  rules  tariff  is  decades  overdue. 
We  recognize  that  this  is  a  comprehensive  undertaking.  At  tlie  present  speed 
with  which  the  Board  processes  consumer  matters,  this  could  easily  drag  out 
for  4  years  of  investigation,  2  years  of  hearings  and  another  year  of  reconsidera- 
tion. That  would  leave  consumers  unprotected  until  10.S2.  What  we  are  suggest- 
ing is  that  the  Board  should  allocate  the  necessary  staff  and  use  expedited  pro- 
cedures to  complete  this  tariff  rules  reform  within  a  year's  time. 

2.  New  tariffs  should  give  the  consumer  loophole-free  protection.  We  recognize 
tlie  appropriateness  of  some  reasonable  limitations  on  the  carrier's  liability  and 
rules  such  as  time  limits  on  ticket  purchase  and  passenger  check-in.  All  such 
rules,  however,  should  be  clear  and  understandable  to  airline  employees  and 
passengers  alike. 

3.  I'assengers  have  a  right  to  be  informed  in  understandable  language  and 
legible  print  of  their  own  obligations  and  those  of  the  carrier.  Today's  airline 
passengers  receive  more  written  information  about  in-flight  menus  than  they  do 
about  their  rights  and  vulnerabilities.  We  would  suggest  that  a  simple  4-page 
consumer  information  booklet,  like  those  which  typically  acccjmpany  new  appli- 
ances, should  be  distributed  with  every  airline  ticket. 

4.  Even  after  a  comprehensive  reform  is  enacted,  there  will  still  be  a  need  for 
periodic  review  and  updating  of  the  rules.  AVhat  is  adequate  protection  in  lOTH 
may  be  neitlier  efficacious  nor  fair  in  19S0. 

The  airlines  will  probably  counter  this  call  for  increased  passenger  protection 
with  the  argument  that  it  would  necessitate  higher  fares.  First,  we  don't  believe 
that  equitable  treatment  of  passengers  will  necessarily  raise  costs.  We  would 
suspect  that  once  the  airlines  can  no  longer  hide  behind  the  tai'iffs,  they  will 
make  a  greater  effort  to  stop  losing  suitcases  and  bumping  passengers. 

However,  even  if  increasing  responsibility  of  the  airlines  to  their  customers 
does  increase  costs,  it  needn't  increase  fares.  Carriers  presently  spend  a  great 
deal  of  money  which  is  not  directly  related  to  providing  air  transportation.  In 
1973,  the  trunklines  and  Pan  Am  alone  spent  $227  million  for  advertising.  Al- 
though the  exact  amounts  are  not  available,  carriers  spend  vast  sums  on  movies, 
stewardess  costumes,  free  drinks  and  other  frills.  We  believe  that  some  of  these 
wasteful  expenditures  could  well  be  diverted  to  assuming  the  responsibility  for 
their  own  mistakes.  Moreover  the  airlines  might  well  find  tliat  passengers  whose 
expectations  are  more  realistic,  and  who  meet  with  essential  fairness  rather 
than  frustration  in  the  resolution  of  complaints,  make  happier  and  more  frequent 
customers. 

Pbepareu   Statement  of  Jens  Jurgen   Wegscheider 

My  name  is  Jens  Jurgen  Wegscheider.  Under  the  pen  name  of  Jens  Jurgen, 
I  wrote  the  Air  Travel  and  Charter  Flight  Handbook.^  To  update  the  book  again 
in  the  future,  I  have  followed  air  travel  developments  over  the  years.  I  am 
grateful  for  this  opportunity  to  express  my  views  on  various  air  ti'avel  problems 
and  offer  suggestions  for  possible  changes  and  improvements. 

AIR    TARIFF    COMPLEXITY 

Tariffs  are  overly  complex,  too  time  consuming  to  use,  too  difficult  to  read 
and  understand,  frequently  out-of-date  and  unreliable,  unclear,  too  expensive 
to  administer,  and  thus  badly  in  need  of  a  thorough  overhaul.  The  tariffs,  worse 
than  a  can  of  worms,  do  no  longer  serve  the  public  and  the  industry  as  well  as 
they  should.  This  complexity  may  well  be  at  the  root  of  many  air  travel  problems 
such  as  overcharges  to  the  traveling  public  and  travel  industry  losses. 


1  Published  by  Travel  Infonnation  r.ureau,  P.O.  Box  105,  Kings  Park,  N.Y.  11754  (.?4.95). 


841 

Perhaps  it  is  best  to  begin  witli  u  current  .specilic  example :  A  faniilv  wants 
to  fly  trom  New  York  to  tlie  west  coast  and  back.  Thev  have  tlie  choicl-  of  tha 
foIh)wln,ij  fares  : 

1.  First-class  day  fare,  $50G. 

2.  Regular  coach  fare,  $388. 

3.  A  night  flight  in  first-class,  388. 

4.  Jet  night  coach,  $310. 

5.  Midweek  7-  to  0-day  excursion,  $292. 

6.  A  new  7-  to  30-day  "Bicentennial"  excursion  fare  (in  it>;elf  again  with  low 
and  high-season  fare  variations),  $292  in  low  .season  and  $310  in  high  season 

7.  A  midweek  "Advance  Purchase"  fare  (different  airlines  use  different  names 
for  it,  such  as  TWA's  "Demand  Schedule"  fare),  $250. 

8.  A  weekend  "Advance  Purchase"  fare,  $280. 

9.  The  "Individual  Tour  Basing"  fare  (ITB)  $271  air,  and  $05  land. 

All  of  these  fares  are  individual  fares.  There  is,  of  course,  a  military  fare  and 
there  are  group  and  charter  tarilfs.  Fre(iuently.  there  are  also  additional  special 
triangle  fares  for  travel  such  as  via  Florida,  Xew  Orleans  or  various  Mexican 
cities,  each  with  their  own  lengthy  conditions  and  exceptions. 

You  may  begin  to  realize  the  potential  complexity  (and  1  picked  a  relatively 
simple  example)  when  you  consider  that  in  addition  to  all  of  the  above  fares, 
there  are  numerous  connecting  fliglit  possibilities,  each  with  its  own  "multi- 
choice"  fare  construction  rules — or  a  person  may  want  to  fly  out  West  during 
the  day,  return  on  a  connecting  flight  by  night,  or  possibly  may  want  to  stopover 
in  Las  Vegas  on  the  way  back.  Or,  there  may  be  children  invf^lved  and  some  fares 
allows  le-ss  or  greater  children  discounts  than  others.  And  .just  for  extra  measure, 
the  airlines  (and  the  Board  encouraged  this)  throw  in  a  few  more  complications, 
such  as:  different  blackout  dates  during  certain  holidays;  different  exiiiration 
dates  for  various  fares;  some  fares  allow  stopovers  (for  example,  $10..so  per 
stopover  on  the  ITB  fare),  or  a  return  from  a  different  city  than  the  arrival  one 
(other  fares  don't).  Somes  fares  have  to  be  booked  and  paid  in  advance — others 
don't.  A  return  from  Las  Vegas  on  a  Sunday  on  the  ITIi  fare  recpiires  a  $15  sur- 
charge, but  not  for  other  cities.  And  pity  the  poor  travel  agent  whose  client  wants 
to  get  more  out  of  the  trip  by  perhaps  Hying  one  way  via  the  Caribbean — there  is 
another  set  of  rules  and  fares  (of  course  hidden  in  another  tariff  book). 

And  it  really  gets  "interesting"  if  the  same  coast-to-coast  flights  are  taken  in 
conjunction  with  an  onward  international  trip.  If  you  thought  it  would  nnike 
sense  that,  for  example,  a  Los  Angeles-Xew  York,  or  rever.s<',  round-trii)  in  a 
coach  compartment  would  be  the  same  price  regardless  (»f  where,  whi-n.  and  for 
how  long  you  went  to  Europe  after  connecting  in  New  York,  you  don't  know  air 
tariff  inventors  !  I  counted  21  different  "add-on"  fares  that  could  be  applied,  and 
if  you  had  taken  the  same  domestic  flights  in  the  othei*  direction  to  connect  with 
a  transpacific  trip,  you  would  have  several  different  "add-on"  amoiuits  again. 

To  top  it  all  off,  the  Board's  policies  and  rulings  have  encourage  or  dictated 
frequent  fare  changes.  Often  fares  are  printed  and  still  "subject  to  government" 
approval.  Sometimes,  promotional  fares  expire  before  the  general  public  has 
really  had  a  chance  to  learn  about  or  use  them.  Deceptive  and  misleading  airline 
advertisements  constantly  raise  false  hopes  in  the  minds  of  consumers  and  con- 
tribute to  the  chaos. 

A  mathematician  would  be  needed  to  calculate  exactly  how  many  hundreds 
of  different  fare  combinations  one  could  thus  come  up  with  for  a  coast-to-coast 
round  trip  flight.  With  such  complexity  a  reality,  one  would  think  the  Board 
would  have  established  a  policy  that  promotes  the  publication  and  posting  of 
complete  tariffs  which  are  up-to-date  and  can  be  understood  and  used  by  the 
average  ticket  agent.  I  believe  the  Board  and  the  airlines  have  failed  com- 
pletely in  this  responsibility,  both  for  domestic  and  international  air  travel. 
Over  the  past  years,  the  air  tariff  situation  has  lieen  in  a  i)ersistent  state  of 
chaos.  Frequently,  air  travelers  do  nf)t  ev<'n  know  their  fares  a  week  in  advance 
of  their  trip.  For  example,  the  current  f ransatl.intic  fares  that  went  into  effect 
for  the  winter  season  on  November  1  were  only  finalized  (»n  October  30,  and  only 
for  the  3-month  period  ending  January  31,  1975.  On  January  7.  1975,  the  Board 
extended  these  North  Atlantic  fares  until  March  31,  1975.- 

With  fares  having  such  short  a  validity,  it  is  no  wonder  that  proper  tariffs 
are  not  available  earlv  enough  to  those  who  really  need  them  :   namely,  the 
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travel  and  airline  agents  worldwide.  Worse  yet,  these  practices  do  not  give  air- 
lines sufficient  time  to  acquaint  all  their  sales  people  with  new  tariffs  and  their 
usually  numerous  conditions  and  exceptions.  Only  a  few  experts  at  the  airlines' 
Tariff  Departments  can  be  up-to-date,  and  these  specialists  are  generally  not 
directly  accessible  to  the  public.  This  recent  example  is  no  longer  an  isolated 
one;  we  had  similar  situations  year  after  year  in  the  transatlantic  market  and 
we  have  similar  problems  with  airfares  to  other  areas  of  the  world  and  within 
this  country. 

Short  notice  tariff  filings  and  late  Board  approvals  or  re.iections  create  night- 
mares. Sometimes  the  Board  has  held  up  approval  of  new  fares  until  the  last 
minute  and,  in  some  cases,  has  rejected  fare  agreements  laboriously  negotiated 
by  the  lATA  airlines.  I  could  see  that  an  occasional  rejection  of  higher  tariff's 
would  be  in  the  public  interest,  but  more  recently  the  Board  has  rejected  the 
lower  fares  or  has  implied  in  advance  of  new  tariff  filings  that  it  would  not 
approve  fares  lower  than  a  certain  level.  I  can  only  imagine  the  reason  was  to 
help  Pan  Am.  But  one  should  remeniber  than  Pan  Am  and  TWA  are  members 
of  lATA  and  had  a  major  say  in  the  lATA  fare  accords.  Here  are  just  some  of 
these  examples : 

The  important  lATA  agreement  on  North  Atlantic  fares  for  the  period  begin- 
ning January  1,  1974,  was  filed  with  the  Board  on  October  IH,  1973.  Even  prompt 
approval  of  this  agreement  would  have  barely  provided  enough  time  for  orderly 
marketing  of  transatlantic  travel  for  1974.  On  November  I'S,  1973,''  the  Board 
disapproved  the  normal  economy  and  the  inexpensive  youth  and  student  fares 
proposed,  but  approved  some  fares  of  the  lATA  agreement,  except  the  all- 
important  22-  to  45-day  excursion  fare  on  which  it  withheld  action.  I  believe 
that  this  delay  was  the  beginning  and  perhaps  a  major  factor  for  the  disa.strous 
1974  transatlantic  air  travel  picture  which  has  caused  many  carriers  large 
losses. 

On  November  30,  1973,  the  Board  stated  "that,  if  necessary,  it  is  prepared  to 
accept  carrier  filings  to  continue  the  status  quo  on  North  Atlantic  fares  (exclud- 
ing youth  fares)   beyond  the  end  of  December  .  .  ."  *  Finally,  on  December  27, 

1973,  the  Board  approved  an  lATA  agreement  which  had  been  slightly  modified  in 
accordance  with  the  Board's  desires.  But  the  damage  to  the  travel  industry  had 
already  been  done.  Even  in  this  computer  age.  no  one  can  publish  and  distribute 
tariffs  containing  hundreds  of  pages  overnight.  Countless  tickets  had  been  issued 
at  the  wrong  fares. 

The  changes  l)etween  the  initial  lATA  proposal  and  the  final  one  were  these: 
The  Board  had  thrown  out  the  low-cost  youth  fares.  This  prompted  the  well- 
known  exodus  of  almost  all  the  youth  fare  travelers  to  Canada  from  where  they 
can  still  Hy  to  Euro[)e  at  reduced  fares.  The  loss  to  airlines  flying  only  from  the 
United  States  can  never  be  recovered.  The  popular  22-  to  45-day  excursion  fare 
was  increased  hy  ,$5  to  $9,  depending  on  the  season.  Affinity  group  fares  also  were 
increased  an  additional  $7  to  .$9.  Normal  economy  fares  which  lATA  had  wanted 
to  increase  in  its  earlier  October  fare  agreement  by  between  1.6  and  3.7  percent 
were  retained  at  their  earlier  levels.  In  other  words,  in  return  for  minor  changes 
and  by  forcing  American  youth  and  students  to  travel  exclusively  via  foreign 
carriers  out  of  Canada  or  Mexico,  this  action  threw  the  travel  industry  into 
turmoil,  and  countless  Americans  could  not  plan  their  trip  when  they  wanted  to. 

This  was  not  an  isolated  case.  The  domestic  1973  Christmas  airfare  situation 
was  even  worse.  One  Board-approved  rule  had  required  early  ticketing  of 
domestic  holiday  flights — a  late  fare  change  caused  all  these  tickets  to  be  recalled 
and  to  be  reissued  at  a  higher  fare.  Usually  our  government's  actions  and  pro- 
cedures effect  the  entire  world  airline  industry.  I  realize  tliat  the  American 
market  is  a  very  big  one,  but  who  are  we  to  tell  all  of  the  other  world  what  to 
doV  It  certainly  does  not  earn  us  any  friends  abroad. 

Airfare  uncertainty  is  not  limited  to  the  Atlantic.  For  example,  on  March  14, 

1974,  the  CAB  "  approved  lATA  fare  agreements  for  the  Pacific  to  be  effective 
the  next  clay  on  March  15,  1974.  Later  that  year  the  Board  approved"  an  S% 
increase  for  all  North/Central  Pacific  fares  (5  percent  for  South  Pacific)  on 
Octol)er  IS.  1974  to  l)e  effective  on  November  1,  1974.  Again,  I  feel  a  notice  of 
only  nine  working  days  is  unfair  to  the  traveling  public  and  the  travel  trade. 
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If  we  had  time,  we  could  develop  many  such  examples,  and  the  iiirliues  and 
lATA  must  share  eciual  blame  for  these  development.s. 

In  an  international  and  competitive  environment,  airline  tariffs  will  iiroUahly 
remain  fairly  complex  and  volununous.  For  example,  most  international  fare.s 
are  not  even  published  anymore  in  T\S.  dollars,  but  in  so  called  FCT's  (fare 
construction  units)  which  then  have  to  lie  converted  into  local  currencies.  Agents 
have  enough  trouble  ijet  tinj;  used  to  such  new  methods,  international  currency 
exchange  rates,  surcharjies,  etc.  Let  us  not  comi)licate  this  already  burdensome 
situation  further  by  constant  ,i:;overnmenl  intervention  in  rates,  {governmental 
delays  in  fare  approvals  or  rejections.  What  the  government  could  do  is  to  i)ro- 
mote  earlier  tariff  tilings  by  carriers  (at  least  DO  days),  possibly  allow  all  n«'w 
rates  to  be  filed  only  twice  a  year  at  the  same  time,  and  require  at  least  a  six 
month's  or  one  .vear  notice  for  tariff  cancellations. 

Only  in  this  way  could  tarilfs  be  more  up  to  date  and  i-eliable.  For  example, 
right  now  both  the  February  1  and  February  15.  11)7")  editions  of  the  "Ollicial 
Airline  (Juide"  (North  American  edition)  do  not  yet  list  the  lower  <'ost 
Bicenteiniial  excursion  fai-es  which  are  in  effect  since  February  1st.  The  latest 
edition  of  the  "Air  Tariff"  Book  5 — Within  Western  Hemisphere  lists  fares  to 
Aruba  (and  probably  elsewhere)  which  are  too  high.  In  this  case  the  i)\C,  is 
correct,  but  incomplete. 

OVERPAYMENTS    AND    OVERCHAKGES 

I  stated  in  my  book  that  I  believe  about  half  of  all  air  travelers  pay  too  much 
for  their  flights.  Most  of  these  people  overpay  simply  because  they  <lo  not  know 
al)(»ut  the  availability  of  little  known  special  fares,  or  they  do  not  know  about  all 
the  extra  benefits  which  a  given  fare  would  allow.  Many  of  these  people  overpay 
because  they  were  not  made  aware  of  the  possibility  that  perhaps  by  changing 
their  travel  plans  by  a  few  hours  or  a  day,  they  cotdd  have  saved,  say  $100. 
Let  me  again  use  a  simple  New  York-California  round  trip  example  :  A  traveler 
wishes  to  visit  a  relative  in  California,  say  only  for  a  long  weekend  and  he  wants 
to  leave  now  and  not  travel  by  night.  Most  likely,  he  will  be  sold  a  rejgidar 
$3SS  ticket  as  he  did  not  have  time  to  buy  eitlier  the  new  Bicenteiniial  excursion 
or  the  advance  purchase  fare,  and  the  midweek  excursion  limits  did  not  suit  his 
plans  either.  This  traveler  never  thought  of  buying  an  "Inclusive  Tour"  ticket — 
he  didn't  want  a  "tour"  and  he  plans  on  staying  with  relatives.  The  airline  agent 
did  not  suggest  this  "ITB"  ticket  either  as  it  was  not  listed  in  the  "Official 
Airline  Guide"  (OAG)  and  perhaps  the  traveler  .said  he  did  not  want  any  "tour." 
Yet.  had  the  agent  attempted  to  convince  the  traveler  that  he  should  nevertheless 
liu.v  a  minimum  $65  tour  package  consisting  of  two  nights  at  a  hotel  and  perhaps 
a  car  rental  voucher  (and  then  leave  the  car  at  the  airport  and  not  bother  to 
sleep  in  the  hotel  bed — in  other  words,  throw  the  prepaid  tour  features  away). 
this  man  could  have  saved  himself  $52  ($1(J4  for  a  couple).  The  ITP.  airfare  of 
$271.  plus  the  $65  "tour"  totaled  only  $33().  It's  not  logical  that  you  save  by 
"throwing  something  away",  but  airfares  are  no  longer  logical. 

A  similar  situation  of  overpa.ving  could  have  arisen  had  the  traveler  wanted 
to  ^o  later  in  the  .vear  or  for  a  longer  period,  (u*  merel.v  one  way.  An  a.iieiit  may 
well  sell  him  a  regular  ticket  instead  of  the  "Advance  Purchase  Fare"  as  the 
booking,  paperwork,  billing  and  ticketing  i>rocedure  as.sociated  with  that  fare  is 
plain  ridiculous.  Agents  and  airlines  have  five  times  the  paperwork  of  a  regular 
tfcket  and  earn  less,  and  the  client  is  sometimes  forced  to  depart  on  his  trip  with- 
out having  his  return  fliglit  ticket.  Is  it  any  wonder  that  such  lower  fares  are 
then  sometimes  not  offered  to  a  traveler  even  though  they  would  be  availalile'/ 
And  again,  this  fare  is  al.so  not  listed  in  the  "OAG."  Right  now  countless  young 
peoiile  overpay  their  flights  to  Europe.  They  are  told  (hat  there  are  no  more 
youth  fares  to  Europe,  yet  all  they  have  to  do  is  buy  a  ticket  to  .Montreal  or 
Toronto  and  then  purchase  inexpensive  tran.satlantie  tickets  there. 

My  book  listed  numerous  other  ways  to  .get  more  out  of  the  complicated  air- 
fare structure,  but.  of  course,  most  specific  fares  and  some  basic  rules  have 
changed.  lATA  changed  some  of  the  rules  after  my  book  came  out. 

Outright  overcharaiiiii-  is  another  serious  matter.  Fares  can  often  be  calculated 
in  numerous  wavs.  Often  even  "hidden  cities"  or  "points  beyond"  to  which  the 
traveler  never  flies  enter  into  the  most  favorable  fare  construction.  Airlines  are 
supposed  to  give  a  traveler  the  lowest  possible  fare  that  can  l)e  constructed,  but 
often  this  is  not  done  and  the  traveler  is  overcharged.  For  exami)le.  .inst  last  year 
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1  cooperated  with  Consumer  Union  on  an  article  abinit  "Tlie  Clieapest  Ways  to 
Fly  to  Europe"  (Consumer  Reports,  June  1U74,  pages  450-400).  To  check  whether 
the  airlines  issue  actual  tickets  at  the  lowest  possible  fare  for  a  particular  trip, 
Consumer  Union  representatives  bought  several  actual  air  tickets  for  two  dift'er- 
ent  typical  European  itineraries.  In  one  case  the  correct  and  lowest  applicable 
fare  was  $r)42.40.  \Ve  bought  four  tickets  for  tliis  particular  trip.  Two  tickets 
were  issued  at  the  correct  fare,  including  one  from  a  Pan  Am  office.  I'.ut  a  second 
I'an  Am  ticket  office  charged  us  .%S1U  for  precisely  the  same  trip — a  -1^277  over- 
charge. TWA  undercharged  us  by  $S.  For  the  second  itinerary,  Consumer  Union 
bought  two  tickets  here  in  Washington,  and  the  Pan  Am  office  charged  Jj^lDS.OO 
more  than  the  TWA  office.  Consumer  Union  had  earlier  done  a  simitar  test  for 
domestic  fares  involving  connecting  flights  and  had  also  found  that  in  almost 
two  tliirds  of  the  cases  they  were  overcharged  (Consumer  Reports,  May  11)72, 
pages  321-324).  The  October  1072  issue  of  Consumer  Reports  documented  again 
tlie  widespread  overcharge  situation  and  so  did  a  July  1973  article  in  the  same 
pul)lication.  The  Board  knows  that  overcharges  on  domestic  flights  involving 
interline  or  connecting  tickets  took  place.  At  one  time,  the  CAB  audited  612 
tickets  and  found  an  error  rate  of  21  peirent.  Of  the  012  tickets,  l.j!>  involved 
overcharges  and  34  undercharges. 

And  how  can  we  expect  a  poorly  paid,  and  often  rushed,  ticket  agent  to  come 
up  with  tlie  right  fare  when  apparently  not  even  the  CAB,  with  all  its  staff  and 
talent,  can't  figure  out  the  fares — not  even  at  leisure  and  in  the  solitude  of  their 
offices.  I  refer  to  a  front  page  report  in  the  May  29.  1973  issue  of  Travel  Weekly 
ill  which  several  airlines  claimed  "that  the  CAB  staff  in  an  effort  to  establisii 
that  carriers  and  agents  were  (luoting  incorrect  fares,  had  made  numerous  errors 
of  its  own  and  only  proven  that  it  was  extremely  difficult  in  many  cases  to 
determine  the  correct  fare." 

Fre(iTiently  you  will  only  be  given  the  U)west  possible  fare  construction  if  you 
specificall.v  ask  for  a  certain  type  of  fare.  But  liow  can  the  average  traveler  even 
know  about  it  when  full  time  airline  agents  don't  know,  and  even  printed  airline 
guides  are  not  complete.  In  many  cases  you  must  have  a  geography  degree, 
knowledge  of  another  "language"  (air  tariff  lingo),  a  thorough  luulerstanding 
<.f  international  currencies,  lots  of  patience,  and  a  computer  to  come  up  with  the 
lowest  possible  and  correct  fare. 

Present  airline  association  rules  and  laws  would  tend  to  favor  overcharging 
instead  of  undercharging.  For  example,  lATA,  the  International  Air  Tran.sport 
Association,  constantly  fines  its  member  airlines  thou.sands  of  dollars  for  an 
undercharge.  Even  the  defense  that  an  emplf)yee  made  an  error  does  not  carry 
much  weight.  Thus  airline  employees  are  very  much  afraid  of  cliarging  a  traveler 
too  little.  I  have  yet  to  read  about  a  similar  fine  being  imposed  for  an  overcharge. 
Short  notice  tariff  changes  also  tend  to  favor  overcharges.  I  am  sure  some 
ti-avelers  bought  regular  fare  tickets  last  year  or  early  in  January  for  travel 
involving  flights  of  over  1,500  miles  in  February  or  later.  On  January  17,  197") 
the  Board  approved  the  new  "Bicentennial"  excursion  fares  offering  2.">  percent 
and  20  percent  discounts.  This  was  a  step  in  the  right  direction,  but  it  is  almost 
lieyond  the  call  of  duty  to  require  every  travel  agent  or  airline  to  go  back  to 
already  completed  and  filed  ticket  transactions,  and  then  to  call  all  these  people, 
reinterview  them  to  see  if  they  could  u.se  this  new  lower  fare,  then  rewrite  the 
old  ticket  and  issue  a  refund.  Yet  to  be  fair  to  all  travelers,  this  would  be  neces- 
sary. One  could  say  that  the  airlines  could  do  this  at  the  airport.  Sometimes  they 
do,  but  not  alwa.vs  as  this  leads  to  complications  with  travel  agents  when  the 
airline  clerk  says,  "Oh.  you  have  a  refund  coming.  Your  agent  charged  .vou  too 
much."  In  practice  this  means  that  right  now  ccmntless  peojde  are  flying  with 
tickets  that  could  be  cheaper  and  possibly  could  be  eligible  for  a  refund  even 
after  the  trip,  if  only  they  knew  about  it.  Perhaits  the  Board  could  tell  us  how 
it  feels  about  tliis  situation. 

On  tlie  other  hand,  when  fares  go  up,  a  traveler  is  sui>posed  to  pay  more,  eviMi 
at  the  gate  and  even  if  he  had  ])ai(l  for  his  ticket  in  full  earlier  at  the  old  rate. 
Often  these  supplements  are  small,  but  for  example,  when  the  transatlantic 
youth  fare  was  discontinued  by  order  of  the  Board,  young  persons  who  had 
lireviously  been  told  they  could  fly  to  Europe  for  $300  were  suddenly  ask(>d  to 
l)ay  another  $300  more. 

"Someone  may  suggest  that  all  siiecial  fares  must  be  eliminated  to  solve  the 
overcharge  problem,  but  obviously,  that  is  not  the  solution.  Better  and  more  com- 
plete tariff  publications  are  needed.  This,  in  turn,  can  only  be  accomplished  if 
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airfares  are  valid  for  longer  periods.  Board  action  lias  l)een  coutnirv  to  this  ol.- 
jective  and  it  should  be  reconsidered. 

One  possible  way  to  give  the  public  a  ch-arer  air  lai-iff  picture  would  be  to 
recpiire  tlie  CAB  to  compile,  print,  publish  and  perhaps  distribute  tlir(»ugh  the 
Government  Printing  Ofliee,  ccmiplete  airline  tarilfs  valid  at  any  on«'  time  (July 
the  CAB  is  the  central  source  for  all  tiled  tarilTs.  By  recpiiring  tiii-  CAB  to  priu't 
these  tariffs  iu  readily  understofxl  form,  the  Board  would  perhaps  more  easily 
recognize  what  a  difficult  situation  we  are  in.  Or  at  least  tlie  Board  ^houhl  moun't 
an  educational  campaign  with  booklets  explaining  dilTerent  types  of  fares,  fare 
construction  principles,  etc.  Airlines  should  be  required  to  hiive  fare  cliarts  or 
booklets  for  distribution  to  the  public.  Misleading  airline  advertisements  should 
be  stopped. 

SPECIAL    PROMOTIONAL    FARES 

Over  the  years  we  have  heard  the  demand  for  a  simpler  airline  tare  structure. 
While  I  agree  that  it  would  be  nice  t(»  have  fewer  types  of  fares,  I  believe  that 
it  can't  be  accomplished  without  forcing  many  airlines  into  bankrui)tcy.  Special 
fares  to  stimulate  discretionary  travel,  to  fill  otherwise  empty  seats,  to  even  out 
seasonal  demands,  to  woo  families  away  from  the  automobile  and  into  an  air- 
plane, to  attract  people  who  have  never  flown  before,  will  always  be  necessary  for 
a  healthy,  year-round  airline  industry.  In  this  area  I  now  disagree  with'  the 
actions  of  the  Board  when  they  ordered  domestic  and  international  airlines  to 
discontinue  youth  and  family  fares.  As  we  found  out,  young  people  merely  shifted 
their  travel  to  Europe  via  Canada  or  did  not  go  at  all,  and  families  went  back 
to  the  automobile. 

When  special  excursion  fares  were  discontinued,  budget  conscious  travelers 
were  forced  onto  night  flights  with  the  residt  that  airlines  added  flights  at  night 
while  thousands  and  thousands  of  seats  were  flown  empty  during  the  day.  wasting 
not  only  millions  of  gallons  of  fuel,  but  causing  also  great  waste  and  incon- 
venience. Nobody  likes  to  arrive  at  3  a.m.  or  4  a.m.  in  the  morning  or  spend 
hours  at  an  aliijort  waiting  for  the  next  night  flight  while  earlier  daytime  de- 
partures go  out  mostly  empty.  In  the  absence  of  available  low-cost  promotional 
fares,  even  many  small  businessmen  who  pay  their  own  expenses  have  recently 
cut  back  on  air  travel,  often  shifting  Itack  to  automobile  travel,  private  plane 
travel,  or  simply  contacting  their  clients  and  customers  by  telephone,  which  of 
course  is  far  less  effective  than  a  personal  visit.  I  am  happy  to  see  that  at  least  a 
certain  shift  in  Board  policy  seems  to  be  on  the  horizon  as  they  .iust  recently  per- 
mitted certain  excursion  fare  discounts  again.  It's  ironic  that  these  new  fares  are 
almost  identical  to  the  ones  we  had  before,  except  that  in  the  meantime  great 
los.ses  and  confusion  was  created.  One  can  store  an  unsold  automobile  until  the 
time  comes  to  have  a  big  sale  or  rebate  program,  but  the  revenue  loss  for  flying  an 
empty  airline  seat  can  never  be  recovered.  It  would  have  l)een  better  to  get  $.10 
from  a  standby  passenger  who  took  a  chance  to  get  on  any  flight  and  takes  a 
chance  on  getting  back  the  same  way,  than  to  allow  that  all  these  seats  go 
empt.v. 

With  the  prospect  of  thus  always  having  a  great  number  of  special  types  of 
fares,  I'm  sure  some  expex'ts,  and  particularly  travel  agents,  could  offer  scmie 
suggestions  on  how  tariffs  could  be  written  and  publislied  that  would  be  easier 
to  understand.  Possibly,  tariff  filing  fonnats  could  be  enacted  that  would  prevent 
an  airline  or  the  government  from  imposing  .just  too  many  conditions  upon  a  pro- 
motional fare.  For  example,  an  excursion  fare  should  perhaps  oidy  have  three 
prinutry  conditions  deviating  from  the  norm,  such  as:  a  mininunn-maximum 
validity  period ;  a  peak  season  blackout ;  and,  say,  a  weekend  surcharge.  Fre- 
quently the  airlines  add  so  many  additional  conditions  that  the  fare  becomes 
difficult  to  publish  and  understand. 

Promotional  fares  are  needed  to  fill  otherwise  empty  seats  and  I  believe  the 
travel  industry  could  cope  even  with  a  fairly  complex  tariff  as  long  as  there  would 
be  some  permanence  in  it.  At  least  the  rules  of  the  game  shoidd  not  lie  changed 
all  the  time.  Basic  fare  structures  should  remain  valid  for  a  year  or  two,  prefer- 
ably even  longer,  while  inflationary  factors  such  as  rising  fuel  prices  could  be 
acconunodated  by  a  flat  surcharge  applied  to  these  fares  on  a  i)ercentage  basis  if 
necessary.  I  believe  the  government  should  not  get  involved  in  dictating  to  the 
airlines,  domestic  or  international,  what  fare  levels  and  what  type  of  fares  they 
should  have  or  not  have.  I  believe  we  now  have  ade(iuate  airline  competitioM  and 
capacity  to  prevent  unreasonably  high  scheduled  airfares.  Should  fares  lie  too 
high  in  a  certain  market,  then  the  Board  could  always  urnni  additioii.il  riL'hts  to 
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new  carriers.  And  only  if  the  Board  would  liave  solid  evidence  tliat  certain  fares 
would  be  predatory  should  it  take  action  on  fares  that  are  too  low.  I  believe  no 
one  is  l)etter  qualilied  to  establish  fares  than  the  airlines  themselves,  at  |,east  as 
long  as  there  is  healthy  charter  airline  comi)etition  which  keeps  the  lATA  cartel 
honest,  ^ince  lATA  is  already  so  powerful,  our  government  shoufd  also  give  speetly 
and  favorable  consideration  to  scheduled  route  applications  or  expansion  plans 
by  non-IATA  scheduled  airlines.  I'm  not  against  I  ATA  as  this  body  has  done  so 
much  to  improve  air  travel  conditions  worldwide.  For  example,  it  is  certainly  a 
great  convenience  that  one  change  freely  from  one  carrier  to  another,  have 
baggage  checked  through,  make  stopovers,  have  tickets  rewritten  and  changed 
enroute,  etc.,  but  non-IATA  airline  competition  performs  a  very  valuable  service 
and  should  not  be  restricted  or  limited  in  its  growth,  or  be  forced  by  governments 
to  charge  lATA  level  fares  if  they  don't  want  to. 

There  is  one  area  where  lATA  has  failed  again  and  again  in  recent  years.  This 
body  of  over  one  hundred  international  airlines  requires  unanimous  agreement 
on  international  airfares  and  with  such  a  large  membership,  agreement  has  l)e- 
come  harder  and  harder  to  obtain,  with  the  result  that  airfares  set  by  this  body 
have  lately  only  been  agreed  upon  in  the  "last  minute"  and  only  for  relatively 
short  validity.  Whether  our  government's  interference  in  the  lATA  fare  setting 
deliberations  lias  contributed  to  this  increasingly  disturbing  development,  I  can't 
say,  but  it  apparently  hasn't  helped. 

I  read  that  one  of  the  primary  reasons  for  disapproval  of  some  special  fares 
by  the  Board  was  that  the  Board  thought  them  to  be  discriminatory.  It  is  inter- 
esting to  note  that  section  404,  paragraph  B  of  the  Federal  Aviation  Act  states 
Ihat  no  undue  or  unreasonable  preference  be  given  and  that  there  shall  be  no 
unjust  discrimination  or  any  undue  or  unreasonable  prejudice  or  disadvantage. 
While  I'm  not  an  attorney,  I  don't  see  where  this  paragraph  would  prevent  the 
granting  of  special  fares  to  persons  willing  to  accept  certain  conditions,  such  as 
>t;inding  by  for  otherwi.se  empty  seats.  We  still  accept  children's  discounts  as 
legal,  so  why  not  youth  fare  or  senior  citizen  discounts'.'' 

Above  all,  rhere  .should  always  be  groui)  fare  and  cliarter  discounts.  Everything 
else  in  the  world  is  clieaper  when  bought  in  quantity.  And  this  brings  me  to  the 
subject  of  group  and  charter  travel,  which  may  well  be  the  most  practical  answer 
to  the  current  air  travel  industry  dilemma  of  having  too  many  airplane  seats 
available. 

GROUP    AND    CHARTER     TRAVEL 

What  is  needed  are  radically  new  measures  to  till  more  of  these  empty  seats  and 
1  sincerely  believe  that  it  is  possible  to  fill  more  of  them.  All  that  would  be  needed 
are  a  few  simple  laws  or  rules  that  would  rei)lace  the  increasingly  cumbersome, 
complicated  and  super-restrictive  regulations  now  governing  all  kinds  of  group 
and  charter  travel.  If  some  new  rules  and  regulations  can't  be  enacted  under  the 
aviaticm  laws,  perhaps  in  \hiti  time  of  the  energy  crisis  they  could  be  introduced 
as  part  of  necessary  energy  conservation  measures.  Please  permit  me  to  make 
some  suggestions  :  The  Board  is  already  charged  with  the  promotion  of  economi- 
cal and  efficient  .service  by  air  carriers  and  the  original  Civil  Aeronautics  Act  of 
1!3S  stated  ihat  any  air  carrier  may  jualve  charter  trijis  or  perform  any  other 
special  .service.  Charter  flights  provide,  without  doubt,  the  most  efficient,  no-frills, 
lo.v-priced.  t'ull-plane  service  there  is.  Even  more  efficient,  particularly  in  terms  of 
fuel  conservation,  would  be  "Part  Charters."  Today  it  just  doesn't  make  sense 
that  an  airline  such  as  Pan  Am  flies  a  full  Boeing  707  charter  plane  from,  .say, 
Xew  York  to  I^ondon,  while  at  aboiit  the  same  time  one  of  their  regular  747 
lliglits  departs  with  enough  empty  seats  to  accommodate  all  these  charter 
passengers.  I  don't  thiidv  the  country,  nor  the  airlines,  nor  the  consumer  can 
continue  to  afford  this  terrible  waste.  To  l)e  fair  to  all  airlines,  even  those  not 
yet  operating  these  large  wide  body  jets,  or  to  be  fair  to  the  citizens  living  in 
smaller  towns  v.iiich  can't  fill  an  entire  plane,  "Part  Charter  Legi.slation"  .should 
be  enacted  to  permit  the  carriage  of  small  charter  groups  on  all  scheduled  flights. 
A  large  segment  of  the  public  wants  inexpensive  charters  and  is  willing  to  put  up 
with  all  the  inflexibility  whicli  charters  impose.  With  charters  you  have  to  travel 
on  specific  days  selected  by  the  group  .and  on  the  date  on  which  the  airline  had 
sjiace  available.  There  is  no  refund  if  you,  for  example,  do  iu>t  utilize  your  return 
flight.  There  are  no  free  stojjover  privileges.  You  usually  have  to  book  early  and 
the  organizer  or  travel  agent  does  almost  all  of  the  airline's  sales  work,  eliminat- 
ing cxpensivi'  reservation  .systems,  expensive  individual  ticketing  and  similar 
overhead.  Chartei-  passengers  don't  mind  f raveling  on  a  full  i)lane  without  two 
(ti-  three  adjacent  empty  seats  to  stretch  out  on,  as  long  as  flights  are  safe  and 
available  at  reasonable  cost.  Part  charter  legislation  could  not  only  help  tlie  inter- 
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national  carriers,  but  could  make  charter  tlij,'ht  economics  more  widely  available 
in  the  U.S.A.  All  the  cumbersome  and  now  almost  unreal  restriction.s  y(nt'rnlnfe 
charier  travel  shouhl  be  greatly  relaxed  anil  simplilied  so  that  travel  agents  and 
organizers  (which  are  usually  travel-minded  iaymenj  can  again  understand 
them.  Around  1958,  lATA  airline  charter  regulations  lilled  two  i)ages.  \ow  the 
CAB  has  expanded  charter  regulations  to  an  extent  that  oidy  full-time  aviation 
lawyers  can  comprehend  them,  and  there  are  too  many  different  types  of  charter 
rules  existing  and  proposed.  Some  proi)osed  regidations  go  as  far  as  to  r<'(iuire 
the  pulilic  to  buy  an  all  inclusive  lour  with  overniglit  lodging,  and  even  break- 
fast plus  one  oilier  meal  per  day  is  specitied,  and  the  inclusion  of  car  rentals  or 
rail  passes  is  prohil)ited.  1  can't  imagine  rhat  Congress  really  intended  the  Bitard 
to  establish  such  dilhcult  and  overly  restrictive  regulations  which  are  so  expen- 
sive to  administer.  There  are  even  "Post  Flight  Reporting  Forms" — the  redtape 
is  not  even  over  for  the  organizer  when  a  trip  is  successfully  completed. 

What  this  coimtry  and  particularly  the  travel  industry  needs  are  simiile, 
easy-to-follow  charter  regulations.  AV'hile  in  the  past  some  major  scheduled  air- 
lines have  opposed  the  growth  of  charter  travel,  I  think  they  now  realize  that 
efficient  charters  are  here  to  stay.  Charters  are  already  the  primary  mode  of 
vacation  travel  in  Europe  and  have  been  for  years.  As  long  as  regulatiims  would 
allow  all  carriers  to  participate  in  the  charter  market,  scheduled  carriers  should 
not  be  permitted  to  block  new  liberal  charter  legislation. 

I  hope  that  one  stop  inclu.sive  tour  charter  legislation  can  soon  l)e  enacted  and 
without  a  mandatory  minimum  price.  Of  course,  some  type  of  charter  that  al- 
lows travel  without  mandatory  purchase  of  a  tour  package  nuisl  also  continue 
to  be  available  to  the  consumer,  and  affinity  charter  rules  should  be  eased.  I 
believe  the  term  "affinity"  could  almost  embrace  any  group  that  restricts  it.self 
to  travel  together.  Travel  group  charter  passengers  have  enough  affinity,  special 
event  charter  passengers  have  affinity,  incentive  group  members  have  affinity.  Mili- 
tary personnel  have  affinity.  If  all  these  different  types  of  charters  could  be  com- 
bined into  a  simple  regulation  which  can  indeed  be  observed,  then  the  entire  airline 
industry  and  the  public  would  profit.  Without  the  availability  of  a  stmng  charter 
fiight  industry,  I  would  expect  all  airfares  to  increase  dramatically.  For  example, 
I  would  expect  that  West  Coast/Europe  excursion  fares  would  perliaps  almost 
double  within  a  very  short  time.  All  such  fares  are  ony  kept  at  reasonable  levels 
due  to  charter  flight  competition. 

I  anticipate  that  the  supplemental  airline  industry  will  vigorously  oppose  the 
introduction  of  part  charters  which  would  seem  to  benefit  the  .scheduled  airlines. 
However,  if  one-stop  inclusive  tour  charter  legislation  is  passed,  it  would 
greatly  enlarge  the  overall  charter  market  and  the  supplemental  carriers  could 
prosi)er  as  well,  particularly  if  they  could  intermingle  all  types  of  charter  groups 
on  one  plane  if  necessary  to  fill  one.  Should  lATA,  because  of  their  cumbersome 
unanimity  rule  making,  oppose  the  introduction  of  part  charters,  then  our 
government  .should  suggest  to  our  carriers  that  they  introduce  it.  and  I  Itelieve 
there  are  enough  countries  in  the  world  which  would  permit  them  to  land  such 
flights  as  long  as  those  foreign  carriers  would  ol)tain  the  .same  rights  here.  Amer- 
ican .scheduled  airlines  should  also  be  permitted  to  establish  non-IATA  sub- 
sidiaries if  they  want  to  do  so.  .similarly  as  Lufthansa  owns  Condor,  a  very  large 
prospering  charter  airline  flying  American-made  jets.  Most  Euroiiean  scheduled 
airlines  own  similar  sul).sdiaries  and  our  .scheduled  carriers  should  l)e  allowed  to 
liave  similar  olfsprings  if  they  want  to. 

There  is  some  evidence  in  current  charter  regulations  and  new  proiiosals  that 
the  CAB  does  not  always  understand  how  the  travel  industry  works.  ;ind  if  tliey 
don't,  they  shouldn't  have  such  tremendous  i)Ower  over  tlie  industry.  What  .seems 
to  be  needed  is  an  advisory  l»oard  of  experienced  airline  executives,  travel  agents, 
travel  writers,  air  travel  consumers.  Permit  me  to  give  you  just  one  specific 
example. 

The  Board's  current  "Inclusive  Tour  Charter  Regulations"  (part  37S  of  the 
CAB'S  Economic  Regulations)  and  the  proposed  "One-stop  Inclusive  Tour  Char- 
ters" (part  .378a)  require  that  such  package  tours  shall  not  be  sold  for  ".  .  .  an 
amount  not  less  than  110  percent  of  any  availal)le  fare  or  fares,  embodied  in  a 
tariff  on  file  with  the  Board  .  .  .  for  individually  ticketed  service."  In  practice 
such  restriction  is  comidetely  impractical  and  unreasonable.  As  any  charter  ex- 
l)ert  will  verify,  most  charters  in  order  to  have  a  good  chance  of  success,  must 
be  planned  anil  promotion  must  liegin  as  much  as  a  year  in  advance  of  the  in- 
tended travel.  As  it  is  well  known,  fares  for  individually  ticketed  service  (in  otiier 
words,  scheduled  flights)  have  never  been  known  a  year  in  ndvance  during  the 
past  few  years.  In  many  cases,  and  partly  through  Board  action,  scheduled  air- 
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line  fares  have  only  been  known  days,  or  weeks,  in  advance  of  tlieir  effective- 
ness. It  is  therefore  an  entirely  unreasonable  practice  to  tie  charter  fares  to  such 
unknown  scheduled  airline  fares.  It  is  just  another  form  of  imyediny  charter 
travel  or  price  control.  Future  charter  legislation  should  not  include  any  fixed 
niininiuui  selling  price  levels,  and  I'm  encouraged  to  see  that  your  committee 
has  already  explored  this  in  your  November  hearings. 

I  believe  the  availability  of  at  least  some  low-cost  form  of  air  travel  and  ade- 
quate airline  profits  are  compatible.  However,  airlines  must  be  given  greater 
freedom  to  affect  economies,  which  could  then  be  passed  on  to  the  consumer  in 
the  form  of  lower  fares,  or  at  least  prevent  a  further  increase.  For  example,  if 
there  are  on  a  given  evening,  say,  four  schedided  tlights  from  New  York  to  Lon- 
don, all  within  the  time  span  of  a  few  hours  and  all  are  less  than  half  full,  the 
airlines  should  be  free  to  (juickly  arrange  pooling  among  themselves,  or  make 
part-charter  arrangements,  all  without  first  having  to  check  with  the  government. 
Liberal  pooling  and  interairline  chartering  should  for  now  be  permitted  as  long 
as  it  saves  fuel,  other  expenses,  and  can  be  done  without  any  great  inconvenience 
to  the  traveling  public.  Even  a  bus  company  such  as  Greyhound  should  be  able 
to  charter  a  portion  of  an  otherwise  half-empty  scheduled  tlight  for  its  load  of 
long  distance  bus  passenger  by  means  of  a  telephone  call  and  at  a  freely  negotiated 
rate.  This  would  till  empty  seats  and  save  fuel.  The  airlines"  new  problem  and 
biggest  obstacle  to  lower  airfares  for  the  traveling  public  is  higher  fuel  cost. 
The  energy  crisis  is  not  going  to  be  solved  by  the  public  turning  down  a  few 
lights,  liut  it  needs  bold  new  approaches  perhaps  such  as  this. 

I'REPAKED     yXATEMENT    OF    MaRK     SILBERGELU,    AtTORXEY,     Co>"^SUMERS     UnION 

Air.  Chairman,  Consumers  Union  ^  sincerely  appreciates  your  invitation  to 
testify  before  these  hearings  on  the  subject  of  the  resi)onsiveness  of  the  Civil 
Aeronautics  Board  to  consumer  problems.  Our  magazine  and  television  film  sei'ies. 
Consumer  Reports,  have  over  the  past  few  years  published  a  number  of  reports 
on  the  problems  consumers  have  in  getting  the  CAB  to  properly  regulate  the  air 
common  carriers  for  the  protection  of  consumers.  We  have  also  produced  two 
Minis  on  these  subjects.  The  primary  areas  of  concern,  and  the  areas  which 
are  the  subject  of  these  Consumer  Reports,  are  air  fare  overcharges  and  the 
death  of,  or  serious  adverse  health  effects  on,  animals  .shipped  airfreight.  I  would 
like  to  submit  the  magazine  articles  for  the  record.  One  of  the  TV  lilms  will  be 
shown  in  just  a  few  minutes  as  part  of  this  testimony.  Since  other  witnesses 
at  these  hearings  address  the  subject  of  CAB  regulation  of  airfare  overcharges 
by  carriers,  I  will  let  the  Consumer  Reports  magazine  articles  speak  for  Con- 
simiers  Union  on  this  subject.  I  would  like  to  focus  today's  testimony  on  CAB's 
v.hoUy  inadequate  response  to  many,  many  consumer  complaints  about  the  deadly 
conditions  under  which  air  common  carriers  handle  live  animal  freight,  especially 
with  regard  to  the  experience  of  pet  owners. 

Tens  of  thousands  of  consumers  ship  pets  by  airfreight  every  year.  And  every 
year,  CAB  receives  hundreds  of  complaints  about  the  quality  of  this  service. 
I'he  complaints  include  conditions  on  the  ground  before  loading  and  after  arrival, 
handling  during  loading  and  unloading,  and  environmental  conditions  in  the  air- 
craft freight  compartment  while  on   the  runways  and  during  tlight. 

Among  the  tlight  environmental  conditions  which  are  complained  of  in  con- 
j-umer  letters  to  the  CAB  are  the  adequacy  of  the  containers  in  which  pets  are 
shipped  (and  the  carriers'  specifications  for  tliose  containers),  the  tiedown  of 
containers,  and  freight  compartment  noise,  temperature,  humidity,  oxygen  ade- 
(iuacy,  and  freedom  from  noxious  gasses.  I  offer  a  copy  of  a  recent  analysis  by 
CAB'S  Office  of  Consumer  Advocate  of  consumer  complaint  over  a  recent  1  year 
period  on  the  subject  of  live  animal  freight  service  adequacy. 

Tills  Consiuner  Reports  television  film,  portions  of  which  were  shown  in  1974 
on  local  TV  newscasts  by  subscribers  to  TV  Consumer  Reports,  graphicall.v  illus- 
trates what  can  happen  when  you  ship  your  pet  by  air,  due  to  the  unsafe  and 


1  Consumers  Inion  is  ii  nonprofit  membership  oi'fcanization  chartered  in  193(>  under  the 
laws  of  tlie  State  of  Xew  York  to  provide  information,  education,  and  counsel  about 
<onsunier  goods  and  services  and  tlie  mana.uement  of  the  lamily  income.  Consumers  Union's 
income  is  derived  solely  from  the  sale  of  Consumer  Reports  (magazine  and  TV)  and  other 
publications.  Expenses  of  occnsional  public  service  efforts  may  be  met,  in  part,  by  non- 
rest  ric-tive,  noncommercial  grants  and  fees.  In  addition  to  reports  on  Consumers  Union's 
own  pi-odiict  testing.  Consumer  lieports,  with  its  over  2  million  circulation,  regularly 
carries  articles  on  health,  product  safety,  marketplace  economics,  and  legislative,  .iudieial 
and  regulatory  actions  wliich  alTect  C(Uisiimer  welfare.  Consumers  Union's  publications 
carry  no  advertising  and  receive  no  commercial  support. 
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unhealthy  ni;,'ht  cuviroiiiiiciit  iirovidcd  by  inrricrs  and  tlic  (luaiity  of  rcmilation 
administered  by  CAP..  Altbouf^h  it  is  not  a  pU-asant  (ilni  to  watch,  it  tells  the  story 
more  adequately  than  can  mere  words.  ( Film. ) 

This  film  was  prepared  in  11)73.  The  (-((nsumer  complaint  analysis  from  the 
Otlice  of  Consumer  Advocate  indicates  that  the  problem  has  not  abated.  Animals 
continue  to  arrive  at  destination  dead,  deafened,  convulsive  or  with  broken  less 
or  teeth,  or  in  various  states  of  physical  exhaustion  or  injury. 

CAB  purports  to  deal  with  this  matter  in  its  current  investigation  of  the  ade- 
quacy of  live  animal  freight  tariffs  filed  by  various  air  common  carriers.  A  re- 
view of  CAB  records,  and  conversations  with  CAB  employees,  lead  us  to  the 
conclusion  that  the  current  investigation  of  the.se  tariffs  will  not  deal  with  the 
problem  adeipiately,  especially  with  regard  to  flight  environment,  and  that  the 
agency's  final  di.sposition  of  this  investigation  is,  in  any  event,  still  at  least  a 
year — and  i)erhaps  two  or  more  years — away.  Furthermore.  CAB's  attitude  in 
dealing  with  what  may  well  be  genuine  budget  :ind  interagency  jurisdictional 
problems  related  to  the  solution  of  flight  environmental  conditions  indicate  that 
the  agency's  m.achinery  and  intentions  cannot  be  relied  upon  to  deal  with  such 
consumer  problems. 

On  June  26,  1973.  the  CAB  confirmed  the  findings  of  a  CAB  Administrative  Law 
.Tudge  holding  that  previously-filed  tariffs  on  the  carriage  of  live  animals  were 
inadequate.  Subsequently,  new  tariffs  w^ere  tiled.  On  .January  14,  1974,  the  CAB 
issued  an  order  suspending  tlie  tariffs  and  ordering  an  investigation  into  their 
adequacy  and  fairness.  A  variety  of  parties  then  sought  and  were  granted  per- 
mission to  intervene.  Among  these  were  commercial  shippers  of  live  animals 
(breeders  and  suppliers  of  pets  and  laboratory  animals,  among  others)  and  non- 
profit animal  protective  associations  (including  the  Humane  Society  of  the 
United  States,  the  American  and  New  York  Societies  for  the  Prevention  of 
Cruelty  to  Animals,  Our  Animal  Wards,  Inc.,  and  the  D.C.  Humane  Society's 
National  Aiii^ort  ''Animal  Port"). 

After  the  investigation  was  assigned  to  an  Ar.i.T.  an  informal  procedure  was 
adopted  whereby  "Working  Groups"  on  various  aspects  of  the  investigation, 
comprised  of  carrier,  shipper,  non-profit  association  and  CAB  Bureau  of  Eco- 
nomics staff  representatives,  developed  position  papers  which  narrowed  the 
issues  for  presentation  before  the  AL.T.  Among  these  Working  Ciroui)S  was  a 
wf)rking  group  on  flight  environment  which  met  approximately  two  times,  and 
which  has  neither  met  since  August.  1974,  nor  developed  any  paper  narrowing  the 
issues  to  presented  at  formal  evidentiary  hearings  before  the  AL.T. 

The  investigation  is  now,  more  than  a  year  after  its  initiation,  expected  to  re- 
turn to  a  formal  mode  of  procedure  before  the  ALJ,  although  no  date  has  been 
set  for  a  prehearing  conference  which  must  precede  tlie  formal  hearings.  The  hear- 
ing process  will  take  at  least  6  months  to  one  year,  and  then  any  party  may 
appeal  tlie  AL.T's  initial  decision  to  the  CAB.  The  appeals  which  can  be  expected 
to  follow  may  take  an  additional  six  months  to  one  year. 

Furthermore,  there  is  absolutely  no  certainty,  and  little  likelihood — in  the 
views  of  persons  we  have  talked  to — that  the  final  decisions  of  the  AL.T  and  the 
CAB  will  deal  with  flight  environment  problems.  In  other  words.  CAB  may  issue 
a  final  order  which  leaves  pet:;  which  are  shipped  air  freight  subject  to  presently 
existing  conditions  of  overheating  or  cold,  high  summer  humidity,  lack  of  oxygen, 
noise  and  stress,  and  other  conditions  in  the  craft  freight  conipa'-tment  which 
produce  the  terrible  effects  which  you  just  saw  in  the  Consumer  Reports  film. 

One  justification  which  CAB  may  offer  in  defense  of  their  inadefpiate  action 
to  date  is  the  lack  of  budget  to  conduct  the  tests  and  to  make  the  technical  de- 
terminations which  could  be  necessary  in  order  to  require  safe  flight  environ- 
mental conditions.  We  would  ask  the  CAB  whether  they  have  asked  for  the  budget 
necessary  to  do  this,  either  at  OMB  or  on  Capitol  Hill.  The  best  information  we 
can  find  is  that  they  have  not. 

Another  defense  that  CAB  may  well  offer  is  that  there  is  a  question  as  to  how 
much  of  the  flight  environment  problem  lies  within  their  jurisdiction,  since 
there  is  overlapping  jurisdiction  in  the  regulation  of  safety  conditions  for  the 
shipment  of  live  animals,  with  CAB.  FAA  and  USDA  all  a])parently  having  some 
authority.  We  would  ask  CAB  why  the  interagency  committee  on  live  animal 
freight,  formed  in  response  to  a  report  filed  by  the  House  Coveriunent  Ojiera- 
tions  Conunittee  in  1973 — after  extensive  hearings  on  this  subject — has  met  only 
once,  on  December  31.  1974. 

CAP.  may  also  offer,  as  a  defense  for  its  lack  of  response  to  the  animal  freight 
safety  problem,  the  argument  that  the  economic  costs  of  requiring  the  carriers 
to  provide  a  safe  flight  environment  is  prohibitive.  We  would  ask  the  CAB 
whether,  if  this  can  be  shown  to  be  true,  it  is  taking  steps  to  prohibit  the  ac- 
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ceptance  of  pets  as  airfreight  under  such  eircuinstances ;  or  steps  to  limit  such 
acceptance  to  times  when  tlie  carriers  can  reasonahly  assert  that  weather 
conditions  and  ground  conditions  (especially  ground  waiting  time  prior  to 
clearance  for  takeoff)  minimize  the  risks  of  cabin  temperature  and  humidity 
•  •r,  as  a  minimum  precaution,  steps  to  require  carriers  to  issue  notices  to  pro- 
spective customers  warning  of  the  specific  risks  involved  in  shipping  pets  by 
airfreight  and  requiring  the  carriers  to  offer  low-cost  pet  loss  insurance  so  that 
customers  will  have  a  reasonable  chance  to  collect  on  their  claims  wlien  pre- 
dictable disaster  strikes. 

Mr.  Chairnum,  the  air  carriers  certainly  share  the  blame  for  the  deplorable 
situation  which  exists  today.  But  the  CAB  is  responsible  for  regulating  the 
carriers  and  minimizing  this  kind  of  harm  to  consumers  and  live  freight  to  the 
extent  feasible.  It  must  be  expected  to  do  as  much  as  it  can  reasonably  do  to 
minimize  these  risks,  and  we  safely  can  say  that  CAB  has  not  done  so  CAB 
should  also  be  expected  to  inform  prospective  common  carrier  customers  (and 
the  Congress,  since  it  has  expressed  considerable  interest  in  this  matter)  of  the 
risks  involved  which  cannot  be  eliminated  by  regulation.  It  has  not  done  this 
and  we  have  no  indication  that  it  intends  to  do  so. 

We  cannot  reconimend  any  simple  solutions  to  the  problems  ])resented  by 
practices  at  the  CAI'>.  The  experience  with  the  live  animal  freight  problem  only 
confirms  previous  experiences  that  demonstrate  CAB's  lack  of  adequate  i)ro- 
cedure  and  lack  of  basic  ])redisposition  to  respond  to  consumer  problems.  While 
it  was  quick  to  enforce  its  rules  against  air  fare  undercharges,  for  instance. 
II  was  slow  to  enforce  its  rules  against  air  fare  overcharges  and  when  it  did 
respond  on  the  overcharge  i»robleni,  no  retrospective  relief  was  given  to  con- 
sumers who  had  been  fleeced  as  a  result  of  CAB's  regulatory  negligence. 

( )ne  solution  to  this  pattern  of  biireaucratic  nonresponse  would  be  the  t  reation 
of  incentives  for  positive  response  and  disincentives  for  negative  response  (o 
consumer  problems  by  the  officials  who  are — or  should  be — accountable  for  the 
agency's  performance.  This  does  not  mean  that  there  should  be  rewards  and 
punishments  for  particular  results  biit,  rather,  for  adequate  and  inadequate 
consideration  of  problems  reasonably  within  the  agency's  statutory  respon- 
sibilities. Mr.  Chairman,  you  have  already  announced  your  intention  to  introduce 
legislation  in  this  area.  When  the  time  comes  to  consider  that  legislation,  the 
performance  of  CAB  in  response  to  well-enunciated  consumer  complaints  will 
provide  a  very  useful  case  study. 

Additionally,  it  is  quite  clear  that  the  public  and  the  Congress  cannot  rely 
upon  the  mere  existence  of  administrative  procedural  vehicles  at  CAB  to  assure 
that  serious  con.sumer  problem  will  receive  due  consideration.  It  apparently 
will  be  necessary  for  Congress  to  adopt  legislation  specifying  that  CAI*  consider 
and  resolve  problems  such  as  the  live  aninml  flight  environment  problem  :  such 
legislaticm,  in  order  to  be  effective,  would  have  to  include  a  list  of  those  con- 
siderations to  be  taken  into  account  in  dealing  with  the  problem  (including 
specific  economic  and  technological  problems)  and  the  standards  or  values  to 
be  enq)loyed  in  resolving  the  problems.  While  this  sort  of  administrative  agency 
handholding  is  not  an  ideal  solution  to  administrative  nonresponsiveness,  it  may 
also  be  that  an  effort  is  appropriate  to  change  the  incentives  under  which  CAB 
operates. 

Eventually,  we  believe,  only  a  change  in  the  basic  incentives  themselves 
will  indice  responsiveness  to  the  public  in  agencies  like  CAB.  This  means  that 
the  Congress  must  undertake  serious  steps  to  alter  the  purposes  and  methods 
of  economic  regulation — including,  perhaps,  partial  or  complete  deregulation 
of  those  market  functions  which  might  work  better  if  left  to  the  marketplace 
ami  which  seem  to  form  the  ties  that  bind  the  regulators  to  tlie  rt'gulated. 

Mr.  Chairman,  we  again  thank  you  for  this  opportunity  to  ni;ike  Consumers 
Union's  views  known  to  this  subcommittee. 


[From  r()iisuiiu'r.><  I{('ii<)r(s,  .May  1971*] 
How  AlRLINKS   OVERCHAIUUO  ON   CONNKCTI.XG    FLIGHTS 

liuying  an  airline  ticket  can  be  a  deceptively  simple  act.  After  you  have  told 
I  be  agent  where  and  when  you  plan  to  go  and  whether  you  wish  to  fly  coach 
(ir  lii-st  class,  he  checks  to  see  whether  a  seat  is  available  and  then  consults  the 
tariffs  or  hauls  out  a  telei)lione-book-sized  volume  called  the  Official  Airline 
Guide  to  look  uji  the  fare.  Underlying  this  bit  of  business,  however,  is  a  price 
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structure  so  complicated  for  certain  kinds  of  air  routes  tiiat  neither  vc.ii  nor 
the  ticlvet  agent  can  cope  witli  it.  And  tliere  is  a  strong  chance  that  .vmi  will  pay 
naore  than  you  sliould. 

Probably  th<>  liighest  rislc  of  overcharge  awaits  the  traveler  to  smaller  cities 
on  routes  involving  a  change  of  airlines.  On  approximately  L'7,U(K)  such  routes  in 
this  country,  traveled  by  an  estimated  five  million  pa.s.sengers  a  year.  IlK-rc  is 
no  published  fare,  and  that's  where  the  troid)le  begins.  The  ticket  agent  nuist  go 
tlirougli  an  elaborate  procedure,  using  maps,  jxiblished  fares  and  aritiimetic, 
to  figure  out  how  nuich  to  charge.  Tin?  absence  of  a  published  fare  does  not  meiin 
that  the  airlines  are  free  to  charge  what  the  traffic  will  hear.  On  the  contrary, 
tht>  fares  of  all  interstate  airlines  are  regulated  by  the  Civil  Aeronautics  Hoard. 
Any  airline  cliargiiig  more  or  less  than  the  CAB-approved  fare  violates  the  law 
and  is  subject  to  a  maximum  penalty  of  .$1000  per  ticket. 

Yet  when  CU  recently  purchascnl  ol  one-way  coach  tickets  from  10  airlines 
for  a  .selection  of  two-airline  routes  with  unpubli.shed  fares,  we  were  overcharged 
for  20  of  those  tickets.  The  overcharges  ranged  from  .$2  to  $21  and  averaged 
.$12.37 — about  20  per  cent  more  than  the  average  correct  fare.  Nobody  under- 
charged us. 

CONSTRUCTING    THE   FABK 

Routes  with  unpublished  fares  always  involve  a  change  of  airplanes  and  air- 
lines, but  not  all  routes  involving  two  airlines  have  unpublished  fares.  On  numy 
of  them,  connecting  airlines  have  gotten  together  and  published  through  fares, 
known  in  the  industry  as  joint  fares. 

For  routes  with  no  pultlished  joint  fares,  the  CAB  requires  ticket  agents  to 
"construct"  the  fare  according  to  a  set  of  rules.  The  most  important  of  those 
fare-construction  rules  provides  that  the  fare  must  l>e  no  higher  than  to  a  farther 
city  on  the  same  route  with  a  published  fare. 

If  that  sounds  a  bit  complicated,  perhaps  an  illustration  will  make  it  clearer. 
There  is  no  published  fare  between  New-  York  City  and  l)ul)uque,  Iowa,  a  two- 
leg  journey  with  a  change  of  airlines  at  Chicago.  But  United,  American,  TWA 
and  Northwest  (between  New  York  and  Chicago)  and  Ozark  Airlines  (between 
Chicago  and  Dubucpie)  have  a  joint  coach  fare  between  New  York  and  Cedar 
Rapids,  the  next  stop  after  Uul)U(iue  on  an  Ozark  Airlines  route  out  of  Chicago. 
The  New  York-Cedar  Rapids  fare,  at  last  report,  was  .$73.  At  the  same  time,  the 
fare  from  New  York  to  Chicago  and  the  fare  from  Chicago  to  Dubuque  added 
up  to  $84.  Under  the  CAB  rule,  the  correct  fare  from  New  York  to  Dubuque  was 
not  $84  but  $73. 

On  some  routes  with  unpublished  fares,  the  CAB's  fare-construction  rule  does 
not  result  in  a  lower  fare  than  the  sum  of  the  fares  from  point  to  point.  In  those 
instances,  the  airlines  must  charge  the  point-to-point  fare.  According  to  tlie  best 
estimate  available,  it  is  pos.^ible  to  c(mstruct  a  fare  lower  than  the  point-to-point 
fare  for  about  13,.500  routes. 

FOUR    DIFFERENT    FARES 

CU  began  investigating  unpublished  air  fares  because  a  ticket  agent  for  a 
major  airline  told  us  that  many  tickets  were  being  written  in  disregard  of  the 
fare-construction  rules.  CU  checked  her  story  by  purchasing  airline  tickets  cm 
selected  routes  connecting  small  and  medium-sized  cities  with  New  York  City, 
Washington,  D.C.,  Chicago,  St.  Louis,  Kan.sas  City  and  Denver.  (See  table  on 
page  536.) 

(Lest  anyone  accuse  us  of  being  no-shows  and  depriving  bonafide  travelers  of 
.seats,  be  assured  that  all  tickets  were  purchased  for  dates  well  in  the  future 
and  the  reservations  were  canceled  as  soon  as  imssible. ) 

Among  the  first  suspect  routes  shopi)ed  were  (me  to  Didnajue.  AVe  bought  four 
one-way  coach  tickets  from  New  Y(n-k  to  Dubuque  and  were  charged  four  differ- 
ent fares,  from  a  low  of  $73— the  c-orrect  fare — to  a  high  of  $!)0.  I-Mrst  stop  was 
at  a  United  Air  Lines  counter  on  Fifth  Avenue.  After  working  on  the  fare  for  a 
full  five  minutes,  the  agent  charge<l  us  $75.  Instead  of  constructing  the  fare  to 
Cedar  Rapids,  he  had  constructed  it  to  Waterloo.  Our  shopper  paid  the  $75  and, 
overlooking  the  .$2  overcharge,  asked  the  agent  whether  other  United  Air  Lines 
agents  were  as  conscientious  as  he  was  in  constructing  fares.  He  said  that  many 
TTnited  agents,  particularly  at  busy  airport  ticket  counters,  had  neither  the  time 
nor  the  training. 

Our  shopper  headed  for  the  United  Air  Lines  ticket  counter  at  LaCmirdia  Air- 
port. The  agent  there  did  not  pause  to  ccmstruct  the  fare.  She  simply  tallied  the 
separate  fares  to  Chicago  and  thence  to  Dubuque  and  wrote  out  a  ticket  for  $84. 
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At  the  TWA  ticket  counter  in  tlie  same  airport  tlie  agent  followed  tlie  same  pro- 
cedure but  came  up  witli  a  fare  of  $!)0.  Besides  neglecting  to  construct  the  fare, 
he  overcharged  us  .$G  from  Chicago  to  Dubuque.  Total  overcharge :  $17. 

Before  leaving  the  airport,  CU's  shopper  also  bought  a  ticket  t(j  I)ul)uque  from 
American  Airlines.  The  agent  made  a  brief  telephone  call,  presumably  to  an 
information  center,  and  issued  a  ticket  for  $73.  The  right  fare  at  last ! 

C,U  also  bought  two  tickets  to  Dubuciue  in  Washington,  D.C.  During  a  morning 
lull,  an  agent  at  the  United  Air  Lines  ticket  counter  at  National  Airport  care- 
fully constructed  the  proper  fare — in  this  instance.  $G4.  We  asked  whether  she 
always  took  the  trouble  to  apply  fare-construction  rules.  "No,"  she  said,  with 
no  hint  of  embarrassment,  "at  this  office  when  it's  busy  we  don't  stop  to  con- 
struct fares.  We  just  add  the  various  point-to-point  published  fares."  That  even- 
ing, CU's  shopper  returned  to  the  United  ticket  counter  and  bought  another  ticket 
to  Dubuque.  This  time  there  was  a  line  at  the  counter,  and.  when  his  turn  came, 
two  people  were  waiting  behind  him.  Sure  enough,  the  agent  looked  up  the 
Washington-Chicago  and  Chicago-Dubuque  fares,  added  them  up  and  wrote  out 
a  ticket  for  $75,  an  overcharge  of  $11. 

And  so  it  went.  Another  ticket  on  our  shopping  list  was  from  New  York  to  the 
textile-manufacturing  city  of  New  Bern,  N.C.,  a  route  traveled  by  7G00  passengers 
per  year.  The  trip  requires  a  connection  in  Washington  with  Piedmont  Aviation, 
a  feeder  line.  The  separate  fares  to  Washington  and  thence  to  New  Bern  re- 
cently totaled  $G1.  Under  the  CAB's  fare-construction  rules,  the  correct  fare  was 
$48,  the  published  fare  to  Fayetteville,  N.C.,  down  the  line  from  New  Bern.  Of 
four  tickets  purchased,  only  one,  purchased  at  an  Eastern  Air  Lines  counter,  was 
priced  correctly  at  ,$48.  At  another  Eastern  counter,  an  agent  charged  us  $G1.  So 
did  a  National  Airlines  agent.  At  American  Airlines,  the  price,  for  some  reason, 
was  $59. 

At  ticket  counters  in  the  Midwest,  the  pattern  of  overcharging  was  much  the 
same  as  in  the  East.  Frontier  Airlines  and  Braniff  International  Airways  over- 
charged us  in  Denver,  Northwest  Airlines  and  TWA  in  Chicago.  TWA  in  Kansas 
City,  Mo.,  arid  American  Airlines  in  St.  Louis.  At  the  St.  Louis  Municipal  Airport, 
CU's  shopper  assemlded  a  roundtrip  to  Albany,  N.Y.  He  l)0ught  a  ticket  to  Albany 
from  Delta  Air  Lines  for  $69,  the  correct  fare.  American  Airlines  charged  $87 
for  the  return  flight. 

WHO  OVERCHARGED  CU  AND  HOW  MUCH 

Correct        Pur- 
coach      chase        Over- 
Route  Carriers  Seller  fare       price      charge 

New  York  to  New  Bern,  N.C Eastern  &  Piedmont Eastern  Air  Lines ^8  $61  $13 

New  York  to  New  Bern,  N.C_ Eastern  &  Piedmont Eastern  Air  Lines 48  48  0 

New  York  to  New  Bern,  N.C American  &  Piedmont American  Airlines 48  59  11 

New  York  to  New  Bern,  N.C National  &  Piedmont National  Airlines 48  61  13 

New  York  to  Dubuque,  Iowa United  &  Ozark United  Air  Lines 73  75  2 

New  York  to  Dubuque,  Iowa United  &  Ozark United  Air  Lines 73  84  11 

New  York  to  Dubuque,  Iowa TWA  &  Ozark Trans  World  Airlines 73  90  17 

New  York  to  Dubuque,  Iowa American  &  Ozark... American  Airlines 73  73  0 

New  York  to  Cape  Girardeau,  Mo American  &  Ozark  ....       American  Airlines. 69  90  21 

New  York  to  Danville,  Va American  &  Piedmont American  Airlines 41  54  13 

New  York  to  Tupelo,  Miss Delta  &  Southern Delta  Air  Lines 75  75  0 

Washington,  D.C,  to  Columbus,  Ga Eastern  &  Southern Eastern  Air  Lines 57  66  9 

Washington,  D.C,  to  Columbus,  Ga Eastern  &  Southern Eastern  Air  Lines 57  66  9 

Washington,  D.C,  to  Dubuque,  Iowa...  United  &  Ozark United  Air  Lines 64  64  0 

Washington,  D.C,  to  Dubuque,  Iowa...  United  &  Ozark United  Air  Lines 64  75  11 

Washington,  D.C,  to  Gadsden,  Ala Eastern  &  Southern Eastern  Airlines 55  68  13 

Denver  to  Temple,  Tex Frontier  &  Texas  I  ntl Frontier  Airlines 70  77  7 

Denver  to  Texarkana,  Tex Frontier  &  Texas  I  ntl Frontier  Airlines 64  80  16 

Denver  to  Texarkana,  Tex Braniff  &  Texas  IntI Braniff  Intl.  Airways 64  80  16 

Denver  to  West  Palm  Beach,  Fla. TWA  &  Delta Trans  World  Airlines 120  120  0 

Denver  to  West  Palm  Beach,  Fla United  &  Eastern.. United  Air  Lines 120  120  0 

Denver  to  West  Palm  Beach,  Fla Continental  &  Delta .  Continental  Airlines 120  120  0 

Chicago  to  Dothan,  Ala Northwest  &  Southern...  Northwest  Airlines 65  77  12 

Chicago  to  Scranton,  Pa  .  .          ...   .  TWA  &  Allegheny Trans  World  Airlines 54  67  13 

Kansas  City  to  Cape  Girardeau,  Mo...  TWA  &  Ozark Trans  World  Airlines 40.08      49.56  9.48 

Kansas  City  to  Baton  Rouge,  La Branitf  &  Texas  IntI Braniff  Intl.  Airways 56  56  0 

Kansas  City  to  Scranton,  Pa TWA  &  Allegheny Trans  World  Airlines  ... .  78  91  13 

St.  Louis  to  Newport  News,  Va ...  TWA  &  National Trans  World  Airlines.. .   .69  69  0 

St.  Louis  to  Newport  News,  Va.... Eastern  &  National _.  Eastern  Air  Lines 69  69  0 

St.  Louis  to  Albany.  N.Y Delta  &  American _.  Delta  Air  Lines 69  69  0 

Albany,  N.Y,  to  St  Louis American  &  Delta American  Airlines 69  87  18 

Note:  In  documenting  cases  of  airline  overcharges,  CU  purchased  31  tickets  from  10  airlines.  All  of  the  purchases  listed 
below  were  for  flights  for  which  there  was  no  published  fare.  In  each  case,  the  ticket  agent  was  required  to  use  the  farther- 
point  principle  to  constiuct  the  correct  fare.  As  shown,  we  were  overcharged  almost  two-thirds  of  the  time.  All  fares 
include  Federal  tax  and  state  tax,  if  any. 
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There  were  some  bright  spots.  Three  uirlines  in  Denver— TWA,  United  :ui(l 
Continental  Airlines — charged  the  correct  fare  from  Denver  to  West  Palm  P.cacli. 
Fla.,  and  both  TWA  and  Eastern  charged  the  correct  fares  from  St.  Louis  to 
Newport  News,  Va. — no  overcharges  on  either  route. 

On  the  other  hand,  TWA  appeared  to  have  built  an  overcharge  into  its  stand- 
ard ticketing  procedure  on  two  different  routes  sampled.  When  CU's  shopper  pur- 
chased a  one-way  coach  ticket  from  Chicago  to  Scranton,  Pa.,  at  the  TWA 
counter  in  Chicago's  O'Hare  International  Airport,  the  agent  inserted  a  plastic 
routing  plate  into  his  ticket  printer.  The  machine  ground  out  a  ticket  stamped 
"Chicago  to  Scranton  .$(i7."  The  coi-rect  fare  was  !!;.")4.  At  Kansas  City's  Midcunti- 
nent  International  Airport,  the  TWA  routing  card  stamped  out  a  ticket  from 
Kansas  City  to  Cape  Girardeau,  Mo.,  for  $49.5G  instead  of  the  correct  fare  of 
$40.08. 

Half  a  block  from  the  offices  of  the  Civil  Aeronautics  Board  in  Washington, 
there  is  an  Eastern  Air  Lines  ticket  counter.  On  a  morning  when  no  other  cus- 
tomers were  waiting,  CU's  shopper  bought  a  ticket, to  Columbus,  Ga.  The  agent 
chatted  briefly  about  the  weather  and  asked  our  man  if  he  was  enjoying  his  stay 
in  the  nation's  capital.  Smiling,  .she  chargeil  him  .$(>(;.  The  correct  fare  was  .^nT. 

NO    HELP    FROM    THE    CAB 

Responsible  CAB  staff  members  are  well  aware  of  this  propensity  of  airlines  to 
overcharge  passengers  on  routes  with  unpublished  fares.  Yet  the  CAB  does  noth- 
ing about  it.  Several  officials  told  CU  that  the  agency  does  not  take  the  trouble 
to  monitor  airline  tickets  for  overcharges.  The  CAB  does  monitor  every  tenth 
airline  ticket  sold,  but  only  to  gather  data  on  passenger  volume  between  cities — 
data  of  economic  value  to  the  airlines  and,  indeed,  published  and  sold  to  them  by 
their  trade  group,  the  Air  Transport  Association.  Thanks  to  the  CAB,  it  is  pos- 
sible to  find  out  how  many  people  travel  each  year  between  New  York  City  and 
places  like  New  Bern,  N.C.  It  should  be  possible,  then,  for  the  CAB  at  the  same 
time  to  estimate  how  many  of  those  people  are  being  overcharged,  and  to  stop 
the  violations  with  appropriate  penalties  and  restitution  of  overcharges  to  at  least 
some  cheated  passengers. 

As  with  most  price-fixing  schemes,  the  regulation  of  air  fares  relies  heavily  on 
voluntary  enforcement.  It  is  in  the  economic  interest  of  the  airlines  to  report 
instances  when  their  competitors  charge  less  than  the  fixed  price,  since  the  damp- 
ening of  price  competition  is  what  air-fare  regulation  is  all  about.  But  the  air- 
lines have  no  incentive  to  complain  about  overcharges  and  every  reason  not  to. 

Predictably,  they  do  little  or  nothing  to  reduce  ticketing  errors  in  their  favor. 
The  complexity  of  air  fares  does  not  stop  with  the  problem  of  constructing  un- 
published fares.  The  Official  Airline  Guide  lists  a  host  of  reduced-fare  categories 
of  the  kind  the  industry  calls  promotional  fares.  There  are  special  rates  for  chil- 
dren, families,  youth,  military  clergy  and  senior  citizens.  There  are  also  special 
excursion  rates  and  off-season  fares.  Various  categories  and  combinations  create 
50  fares  between  Washington,  D.C.,  and  Honolulu,  for  instance.  In  the  summer, 
when  business  slackens,  there  are  over  30  fares  between  New  York  and  Miami. 

GROOMING    THE    AGENT 

To  cope  with  the  intricacies  of  so  many  different  fares  and  rules  for  computing 
them,  airlines  seem  to  give  their  ticket  sellers  only  token  training.  An  Eastern  Air 
Lines  agent  told  CU  that  .she  had  received  only  two  days  of  classroom  instruction 
on  the  fundamentals  of  ticketing.  An  additional  day  was  spent  at  a  coiffure  and 
grooming  session. 

Eastern  Air  Lines  typifies  the  industry  in  attention  paid  to  the  personal  appear- 
ance of  its  ticket  agents.  It  has  issued  detailed  instructions  on  such  matters  as 
the  number  of  rings  a  woman  agent  may  wear,  the  color  of  her  earrings,  the  type 
of  slip  (non-cling  taffeta  or  tricot)  and  the  color  of  her  lingerie  (beige  or  nude). 
When  it  comes  to  grooming.  Eastern  leaves  little  to  chance.  Its  ticket  agents  are 
instructed  in  writing  to  keep  their  fingernails  clean  and  to  refrain  from  "pulling 
at  earlobes,"  "grimacing"  or  "scratching  the  head"  while  on  duty.  Supervisors  are 
required  to  file  a  personal  appearance  observation  record  on  each  agent,  male  and 
female,  three  times  a  month.  Yet  an  Eastern  agent  told  us  at  no  .similar  surveil- 
lance is  maintained  over  the  proper  ticketing  of  passengers.  Employees  whom 
the  airline  does  not  trust  to  keep  their  fingernails  clean  are  entrusted  to  interpret 
thousands  of  pages  of  tariffs  and  rules  with  minimal  instruction  and  supervision. 
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CU's  shopper  quizzed  several  ticket  sellers  about  the  CAB  rules.  An  agent  at 
the  Delta  Air  Lines  counter  in  Wasliington  National  Airport  incorrectly  informed 
us  that  airlines  are  not  required  to  construct  unpublished  fares.  When  he  con- 
structs a  fare,  the  Delta  agent  said,  it  is  only  done  as  a  "courtesy."  A  United  Air 
Lines  agent  in  Washington  was  similarly  misinformed. 

A  Continental  Airlines  agent  in  Denver,  preparing  to  sell  us  an  ticket  to  West 
Palm  Beach,  Fla.,  first  added  up  the  fares  from  point  to  point  and  arrived  at  a 
price  of  $156.  Then,  after  conferring  with  another  agent,  she  produced  a  correct 
fare  of  $120.  When  our  shopper  asked  her  about  the  incident,  she  informed  him 
that  both  $156  and  $120  were  correct  fares.  The  CAB's  fare-construction  rules  are 
"a  little  bag  of  tricks"  that  experienced  agents  use  at  their  option,  she  said.  She 
had  been  an  agent  three  years,  she  said,  but  she  hadn't  been  trained  to  construct 
a  fare. 

At  a  United  Air  Lines  counter  in  New  York  City,  an  agent  acknowledged  that 
fare-construction  rules  must  be  applied  on  routes  with  unpublished  fares,  but  he 
confessed  that  he  didn't  know  how  to  construct  a  fare.  No  one  had  ever  showed 
him  how,  he  said.  Of  15  Eastern  Air  Lines  ticket  agents  surveyed,  only  one  said 
he  constructed  unpublished  fares.  Three  agents  said  it  was  too  time-consuming, 
and  the  rest,  including  one  supervisor,  said  they  did  not  believe  it  was  permissible. 

GOING   BY   THE   BOOKS 

Ticket  agents  who  do  understand  the  fare-construction  rules  face  considerable 
difficulties  in  following  them.  Let's  say  a  passenger  wants  to  fly  coach  from 
Kansas  City,  Mo.,  to  Scranton,  Pa.  One  way  would  be  to  fly  TWA  from  Kansas 
City  to  Pittsburgh  for  a  connecting  Allegheny  Airlines  flight  to  Scranton.  The 
TWA  agent  in  Kansas  City  must  first  consult  a  471-page  book  of  joint  fares. 
Finding  no  such  fare  between  Kansas  City  and  Scranton  on  TWA  and  Allegheny, 
he  next  looks  up  the  separate  fares  for  the  two  legs  of  the  trip.  They  total  $91. 
Now  he  must  determine  whether  there  is  a  lower  constructed  fare.  He  hauls 
out  a  932-page  CAB  looseleaf  book  called  the  Local  Passengers  Fare  Tariff  and 
looks  up  a  code  number  for  the  Allegheny  Airlines  routing.  Then  he  consults 
another  book,  the  Passenger  Routing  Guide,  using  the  code  number  to  find  a 
map  of  Allegheny's  Pittsburgh-Scranton  routing.  To  read  the  map  he  must  know 
each  city's  code  letters,  which  do  not  always  correspond  to  its  name.  On  the 
Scranton  route,  there  is  only  one  farther  city,  Allentown,  Pa.  On  some  routes, 
there  are  several. 

He  must  now  turn  again  to  the  book  of  joint-fare  listings  and  look  for  a  joint 
fare  from  Kansas  City  to  Allentown.  If  there  were  more  than  one  city  on  the 
routing  beyond  Allentown,  he  would  have  to  check  each  for  the  possibility  of  a 
joint  fare,  because  the  correct  price  from  Kansas  City  to  Scranton  can  be  no  more 
than  the  lowest  joint  fare  beyond  that  city.  In  this  case  he  will  find  a  joint  fare 
from  Kansas  City  to  Allentown  of  $78.  Checking  back  to  the  first  step  of  all  this, 
he  finds  that  the  point-to-point  fare  totals  $91.  His  efforts  v>'ill  have  been  extensive 
but  worth  $13  to  the  passenger,  or  $26  roundtrip. 

(Contrary  to  conventional  wisdom,  all  airlines  do  not  always  charge  the  same 
fare  on  a  given  route.  Between  Kansas  City  and  Scranton,  both  Continental  and 
Braniff  have  established  a  joint  fare  with  Allegheny,  while  TWA  has  not.  At 
this  writing  the  joint  fare  is  $74,  whereas  the  correct  fare  with  TWA  is  $78.  The 
difference  in  fares  on  this  route  is  not  at  all  unusual.  To  cite  another  example, 
the  first-class  fare  from  San  Diego,  Calif.,  to  Madison,  Wis.,  is  $23  lower  if  you 
fly  United  Air  Lines  to  Chicago  and  Northwest  Airlines  to  Madison  than  if  you 
fly  the  same  route  using  American  Airlines  and  North  Central  Airlines.) 

A  Delta  Air  Lines  ticket  agent  in  New  York  City  and  a  Braniff  agent  in  St. 
Louis  showed  CU's  shopper  lists  of  unpublished  fares  which  they  had  conscien- 
tiously prepared  for  their  own  reference.  The  plight  of  the  agent  and  his  pas- 
sengers could  be  considerably  reduced  were  each  airline  to  provide  its  agents  with 
an  appropriate  list  of  properly  constructed  fares.  Better  yet,  the  airlines  could 
store  all  27,000  unpubli.>^hed  fares  in  a  computer.  They  often  boast  of  their  data- 
handling  ability.  United  Air  Lines  has  a  computer  reservations  system  which, 
according  to  a  recent  advertisement  in  the  New  York  Times,  "remembers  where 
you're  going,  that  you  can't  eat  salt,  and  your  pet  poodle  detests  being  called 
Poochie."  With  so  many  agents  unable  to  ticket  passengers  i)roperly,  it  might  not 
be  a  bad  idea  for  United  Air  Lines  to  find  a  better  use  for  its  computer.  But  air- 
lines have  been  promoting  smiles,  meals  and  nmtix'es  for  so  long  thai  tiiey  seem  lo 
have  forgotten  what  true  service  is  all  about. 
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Air  travelers  will  undoubtedly  continue  to  be  overcharged  until  the  C  VB  stops 
concerning  itself  almost  exclusively  with  the  profit  margins  of  the  airline  industry 
The  romance  between  CAB  and  the  industry  it  is  supposed  to  regulate  has  pro- 
gressed to  such  an  extent  that  F.  D.  Hall,  president  of  Eastern  Air  Lines  has 
publicly  proposed  formation  of  a  conunittee  of  airline  presidents  "to  select  a  list 
of  'competent  candidates"  for  consideration  by  the  President  in  fdling  the' next 
vacancy  on  the  CAB."  United  Air  Lines  President  Edward  E.  Carlson  calls  the 
CAB  "a  partner." 

NO    SURE-FIRE   DEFENSE 

At  risk  to  that  partnership,  the  CAB  should  move  vigorously  against  over- 
charging. To  begin  with,  it  should  order  into  print  all  unpubli.shed  fares  .so  that 
ticket  agents  can,  as  a  practical  matter,  look  them  up.  The  ticket  agent  has  too 
good  an  excuse  for  overcharging  under  the  present  setup.  The  CAB  .should  also 
continuously  audit  10  percent  of  all  airline  tickets  to  enforce  against  overcharges. 

Pending  the  revitalization  of  the  CAB,  air  travelers  nuist  arm  themselves  witli 
skepticism  about  prices  quoted  by  airlines  and  travel  agents,  who  rely  on  the 
airlines  for  fare  information.  When  you  will  be  traveling  a  complicated  route 
involving  changes  of  airlines,  make  sure  the  agent  doesn't  simplv  charge  vou  the 
total  point-to-point  fares ;  insist  that  he  try  to  construct  a  fare.  If  he  balks  or 
seems  uncertain,  try  another  agent.  It's  also  a  good  idea  to  explore,  in  appro- 
priate situations,  the  possibility  of  a  reduced  family  fare,  an  excursion  rate  and 
other  money-saving  possibilities. 

Unfortunately,  all  of  our  shopping  and  interviews  with  agents  failed  to  turn 
up  any  sure-fire  way  of  avoiding  an  overcharge.  About  the  best  that  can  be  said 
is  that  ticket  counters  in  town  are  a  little  less  likely  to  overcharge  than  ticket 
counters  at  the  airport.  It  may  help  to  get  a  fare  quoted  over  the  telephone  even 
if  you  plan  to  buy  your  ticket  over  the  counter.  Ask  the  telephone  reservations 
agent  to  consult  with  the  rate  desk  if  the  fare  Involves  more  than  one  airline 
or  if  there  are  other  complications.  Write  down  the  name  of  the  agent  who  quotes 
you  a  fare,  in  case  the  ticket  counter  tries  to  charge  you  more.  But  even  this 
procedure  is  no  panacea.  The  majority  of  unpublished  fares  quoted  to  CU  over 
the  phone  would  have  been  overcharges. 


[From  Consumer  Reports,  August  1972] 
CAB   Tallies  Complaints  Against  U.S.   Airlines 

Do  you  have  a  complaint  about  how  the  airline  treated  you  last  time  you 
took  a  plane  trip?  Well,  nearly  500  air  travelers  a  month  are  annoyed  enough  to 
write  to  the  Civil  Aeronautics  Board.  And  the  CAB's  Office  of  Consumer  Affairs 
makes  public  its  records  of  which  airlines  and  what  problems  those  people  are 
complaining  about. 

CAB's  monthly  tabulation  lists  passenger-service  complaints  in  ten  categories. 
Those  with  the  most  complaints  are:  cancelled  and  delayed  flights;  reservation 
oversale  and  other  ticketing  problems ;  lost,  damaged  or  delayed  baggage ;  fare- 
rate  and  refund  problems ;  and  poor  service  or  ill  treatment  by  airline  personnel. 
The  CAB  does  not  verify  the  accuracy  of  each  complaint  it  receives ;  on  the  other 
hand,  the  number  of  people  who  take  the  trouble  to  write  a  letter  to  the  CAB 
about  poor  service  undoubtedly  represents  only  a  small  percentage  of  those 
experiencing  problems. 

CU  analyzed  the  monthly  reports  for  a  period  of  .six  consecutive  months  (Octo- 
ber 1971  through  March  1972)  and  found  significant  differences  among  airlines. 
The  ones  most  complained  about  were  Alaska  Airlines,  Mohawk  Airlines.  North- 
east Airlines,  and  Trans  World  Airlines.  (Mohawk  is  now  merged  with  Allegheny 
Airines. )  Those  least  complained  about  were  Aloha  Airlines,  Continental  Air- 
lines, Delta,  Hawaiian  Air  Lines,  Piedmont  Aviation,  Western  Airlines  and 
United  Air  Lines.  Fourteen  other  major  U.S.  carriers  were  average  in  the  number 
of  complaints  filed.  (Hughes  Airwest  was  not  included  in  our  analysis  because 
it  was  on  strike  during  part  of  the  period ;  foreign  lines  weren't  broken  down 
by  name  by  the  CAB.)  In  almost  all  cases,  an  airline's  overall  record  corresponds 
closely  with  its  performance  in  each  of  the  major  categories. 

To  compare  large  and  small  airlines  on  an  equal  basis,  we  converted  the  actual 
number  of  complaints  to  complaints  per  one  million  enplanements.  The  airlines 
with  the  best  records  received  an  average  of  18  complaints  per  million  enplane- 
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ments ;  those  with  the  worst  records  received  an  average  of  68,  nearly  four  times 
as  many. 

The  director  of  the  CAB's  Office  of  Consiuner  Affairs  told  CU  that  the  CAB 
notifies  the  airlines  that  are  the  subject  of  high  numbers  of  complaints  so  that 
they  can  use  the  information  as  a  "management  tool"  to  correct  problems.  He 
said  that  TWA,  for  example,  investigated  its  poor  showing  and  as  a  result  the 
CAB  has  been  receiving  fewer  complaints  about  TWA.  To  improve  that  kind 
of  use  of  its  statistics,  the  CAB  plans  to  computerize  the  data. 

In  case  you  want  to  complain,  write  Civil  Aeronautics  Board,  Office  of  Con- 
sumer Affairs,  Washington,  D.C.  20428. 


[From  Consumer  Reports,  October  1972] 
"Discount"  Air  Fares  :   A  Maze  of  Overcharges 

A  Washington  D.C,  travel  agent  recently  counted  50  different  airline  fares 
from  Washington  to  Honolulu.  "It  has  gotten  to  the  point  where  I  literally  have 
to  interview  my  customers  before  I  can  sell  them  an  airline  ticket,"  he  said. 

In  recent  years  the  airlines  have  come  up  with  a  seemingly  inexhaustible 
variety  of  fares,  each  with  its  own  conditions  and  periods  of  applicability.  There 
are  special  fares  for  children  traveling  alone,  children  accompained  by  an  adult, 
families,  clergy,  senior  citizens  and  military  personnel.  There  are  military, 
youth  and  adult  standby  fares,  special  fares  for  travelers  purchasing  tours. 
Discover  America  fares.  Visit  U.iS.A.  fares,  night  fares,  stop-over  fares  and 
joint  fares  for  travel  on  two  or  more  airlines.  Telling  an  airline  ticket  agent 
whether  you  want  to  fly  first  class  or  tourist  can  trigger  a  transaction  only 
slightly  less  complicated  than  filling  out  a  tax  return. 

Don't  be  misled  by  descriptions  of  the  special  fares  as  "discount"  fares.  Each 
is  the  proper  fare  for  persons  who  meet  the  qualifications,  and  airlines  have  no 
legal  option  to  charge  anything  else.  Any  higher  fare  is  an  illegal  overcharge. 

The  purpose  of  those  many  fares  is  to  fill  airline  seats,  of  \^hich  there  is  an 
oversupply  on  many  flights.  By  offering  fares  for  such  a  wide  variety  of  special 
circumstances,  the  airlines  hope  to  sell  tickets  to  persons  who  otherwise  might 
have  stayed  home  or  might  have  chosen  an  alternative  means  of  transportation. 
Used  in  moderation,  the  idea  makes  sense.  Unless  carefully  controlled  by  Govern- 
ment regulation,  however,  discount  fares  can  have  the  effect  of  penalizing  regular 
passengers — either  because  their  travel  needs  are  inflexible  or  because  they 
can't  determine  the  most  economical  circumstances  under  which  to  fly. 

Lost  in  the  maze  of  a  preposterously  complicated  fare  structure,  the  air  traveler 
has  reason  to  question  the  need  for  so  many  air  fares.  In  a  recent  opinion,  tw)o 
members  of  the  Civil  Aeronautics  Board,  which  regulates  interstate  air  fares, 
described  as  "sheer  guesswork"  the  justifications  offered  by  the  airlines  in  sub- 
mitting new  fares  to  the  CAB  for  approval.  The  nonchalant  manner  in  which 
airlines  establish,  and  the  CAB  accepts,  certain  promotional  fares  is  suggested 
by  Eastern  Airlines'  current  5-to-14-day,  round-trip,  excursion  fare  to  Jamaica 
and  Nassau — good  in  both  directions  only  on  Tuesdays  and  Wednesdays.  Only 
by  rewriting  the  calendar  could  Eastern  arrange  a  five-day  trip  starting  and 
ending  on  those  days. 

Although  the  CAB  has  questioned  the  need  for  so  many  fares,  it  has  yet  to 
consider  whether  the  airlines  consistently  charge  the  correct  promotional  price.  A 
Washington,  D.C,  attorney  has  reasons  to  doubt  it.  He  reports  that  Eastern 
Airlines  informed  him  recently  that  he  could  fly  round-trip  from  Washington  to 
St.  Thomas  in  the  Virgin  Islands  by  way  of  Puerto  Kico  for  $140.50.  Because 
Eastern's  fiight  times  were  not  to  his  liking,  he  called  American  Airlines  and  was 
told  that  the  fare  was  $153.  Finding  that  somewhat  strange,  he  called  I'an  Ameri- 
can World  Airways  and  was  quoted  $210,  although  under  "certain  circumstances" 
the  fare  could  be  $150.95.  Assuming  there  could  be  but  one  correct  fare,  the  baffled 
attorney  called  the  CAB  and  learned  that  only  Eastern  had  quoted  the  correct 
fare.  "Until  then,"  the  attorney  said,  "I  would  never  had  doubted  that  the  airlines 
were  operating  in  good  faith  nor  that  they  were  all  aware  of  the  correct  rates 
to  fairly  popular  places.  But  now,"  he  said,  "I  fear  that  all  of  us  who  fly  are  at 
the  mercy  of  either  gross  stupidity,  carelessness  or  outright  fraud." 

The  attorney's  encounter  with  air  fares  tended  to  support  other  evidence 
reaching  us  that  overcharging  is  even  more  connuon  than  indicated  in  our  own 
recent  investigation   of  airline  practices    (consumer  repokt.s,   May   1972).   We 
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were  overcharged  an  average  of  $12  for  20  airline  tickets  out  of  :il  t.ii.clr.vp,i  f..r 
one-way  trips  involving  the  use  of  two  connecting  a?  Lies/f.„  li^  .^o  '  f  , 
report  evoked  comment  from  a  number  of  consumer-minded  aiiline  a  'e  ts  J  o 
claimed  that  anyone  who  purchases  a  ticket  that  is  the  least  hit  cZiU  'a  la  runs 
a  big  risk  of  being  overcharged.  jpi'^-aifu  run.s 

One  agent  went  so  far  as  to  say  that  the  only  ticket  you  could  buv  with  con- 
fidence was  for  someone  "over  21  years  old  flying  one  way  and  alone  on  hP 
Boston-New  York-Washington  air  shuttle."  A  f^w  da v.s  later  CvJvo "  she  (Hs 
covered  that  her  brother  had  been  overcharged  on  a  military  fare  for  an  F-isfPrn 
shuttle  flight  from  Boston  to  New  York.  i^astern 

The  various  airline  agents  who  contacted  CU  were  indignant  over  the  alleged 
failure  of  their  companies  to  charge  passengers  the  correct  fares  Accordin"  to 
them,  the  real  culprit  was  not  the  individual  agents  but  rather  the  airlines  th'em- 
selves  for  failing  to  provide  proper  training  and  supervision.  One  agent  suggested 
that  the  airlines  simply  did  not  want  to  spend  the  money  for  an  adequate  training 
program,  especially  if  it  meant  removing  an  agent  from  behind  the  counter  for 
refresher  courses  on  ever-changing  tariffs.  Another  agent  suggested  darkly  that 
the  airlines  could  not  help  but  realize  that  a  poorly  trained  agent  would  invari- 
ably overcharge  travelers  by  failing  to  give  them  the  advantage  of  applicable  dis- 
count fares.  In  a  series  of  meetings  with  CU,  the  agents  complained  that  whereas 
no  fare  was  too  complicated  to  be  understood  if  properly  explained,  the  great 
number  of  fares,  rules  and  conditions  and  their  frequent  changes  added  up  to  too 
much  to  master. 

CU   GOES    SHOPPING 

After  meeting  with  the  agents,  CU  prepared  a  list  of  special  discount  tickets 
for  purchase.  Many  of  the  tickets  represented  common,  everyday  travel  char- 
acteristic of  family  vacation  and  other  nonbusiness  trips.  Other  tickets  involved 
stops  in  a  number  of  cities — the  type  of  trips  a  businessman  might  take.  Regard- 
less of  the  complexity  of  one's  travel,  however,  every  passenger  has  the  right 
not  to  be  overcharged. 

The  flights  on  CU's  shopping  list  departed  from  New  Orleans,  Los  Angeles  and 
San  Francisco.  Certainly  the  ticket  agents  at  those  major  cities  should  know  the 
correct  fares.  So  CU  dispatched  a  shopper  westward.  The  first  thing  he  did  was 
buy  an  airline  ticket  for  himself  fram  New  Y'ork  to  San  Francisco,  with  stopovers 
in  New  Orleans  and  Los  Angeles.  As  it  happens,  that  route  involves  a  si)ecial 
fare.  For  some  10  years,  Eastern  and  National  Airlines  have  had  on  their  CAH- 
approved  tariff  books  a  reduced-rate  joint  fare  from  New  York  to  Los  Angeles, 
with  a  stopover  in  New  Orleans.  You  fly  Eastern  to  New  Orleans  and  National 
to  L.A.  Since  the  first  leg  of  the  trip  was  on  Eastern,  the  logical  place  in  New 
York  to  buy  the  ticket  was  at  an  Eastern  Airlines  ticket  counter.  CU's  shopper 
went  to  an  Eastern  oflfice  in  midtown  Manhattan.  Instead  of  charging  the  reduced 
joint  fare,  the  agent  used  the  standard  coach  fares  from  New  York  to  New 
Orleans  and  thence  to  L.A,  The  upshot  was  a  $27  overcharge.  Not  an  auspicious 
beginning. 

In  Los  Angeles,  however,  CU  purchased  for  the  correct  amount  the  same  type  of 
New  Orleans  stopover  ticket  to  New  York  from  National  Airlines.  That  is  not 
to  say,  however,  that  National  is  necessarily  more  likely  than  Eastern  to  ticket 
passengers  properly.  In  New  Orleans  CU  purchased  two  one-way  National  tickets 
for  travel  from  New  Orleans  to  Orlando,  Fla.,  and  from  Orlando  to  Miami.  Suii- 
posedly  to  encourage  vacation  travel,  airlines  to  Florida  have  posted  and  adver- 
tised fares  permitting  stopovers  at  various  Florida  cities  for  only  .$1  extra.  Na- 
tional Airlines  apparently  has  done  a  better  job  of  advertising  those  fares  to  the 
pubUc  than  to  its  agents.  In  both  instances,  CU  was  charged  the  full  fare— a  !Mt) 
overcharge  on  each  ticket. 

REDUCED-FARE   CONNECTIONS 

Major  airlines  have  published  joint  fares  with  regularly  scheduled  feeder  air- 
Unes  on  a  great  many  routes  between  large  and  small  cities.  The  ftires  are  lower 
than  the  sum  of  separate  fares  on  connecting  flights.  Unfortunately,  they  are 
buried  amid  thousands  of  pages  of  rules  and  fares  in  tariff  books  at  the  disposal 
of  ticket  agents.  The  trick  is  to  dig  them  out.  It  is  not  the  kind  of  trick  many 
agents  can  be  expected  to  master  on  their  own  without  poring  diligently  over 
tariffs  during  coffee  breaks  and  lunch  hours.  Agents  from  ^^^''F'^'\J'  ^"*^  f^.lfZ 
with  whom  we  conferred  said  they  suspected  that  many  of  their  fellow  agents  did 
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not  know  about  those  particular  fares  and  that  they  were  thus  routinely  over- 
charging passengers  on  a  point-to-point  basis, 

CU  purchased  such  tickets  in  New  Orleans  and  San  Francisco  from  Eastern  and 
American  Airlines.  One  of  the  tickets  was  for  travel  from  New  Orleans  to  Bowling 
Green,  Ky.,  by  way  of  Nashville,  Tenn.,  on  Eastern  and  Wright  Airlines.  An- 
other was  from  New  Orleans  to  Binghamton,  N.Y.,  via  Washington,  D.C.,  on 
Eastern  and  Commuter  Airlines. 

An  agent  unaware  of  the  joint  fare  to  Bowling  Green  would  add  up  the  fares 
from  New  Orleans  to  Nashville  and  from  Nashville  to  Bowling  Green  and  arrive 
at  a  figure  of  $58.  The  correct  fare  is  $10  less.  Similarly,  he  would  charge  $110 
to  Binghamton  instead  of  the  correct  fare,  which  is  $21  less.  Sure  enough,  separate 
Eastern  Airlines  agents  in  New  Orleans  overcharged  us  by  the  predictable 
amounts. 

In  San  Francisco  we  purchased  two  tickets  to  Douglas,  Ariz.,  with  connecting 
flights  on  American  Airlines  and  Cochise  Airlines.  In  one  instance  the  transfer 
city  was  Tucson  and  the  correct  joint  fare  was  $61.  At  an  American  Airlines 
coimter  in  San  Francisco  International  Airport,  we  were  charged  the  correct  fare. 
At  an  American  oflice  downtown,  we  asked  for  a  transfer  at  Phoenix.  The  correct 
fare  on  that  route  was  $71  (higher  than  via  Tucson).  The  fare  we  were  charged, 
though,  by  an  agent  who  seemed  not  to  know  about  the  special  joint  fares,  was 
$84. 

OVERCHARGING   FAMILY    STYLE 

Last  March  Air  Canada  introduced  so-called  "double  discount"  family  fares  on 
various  itineraries  between  the  United  States  and  Canada.  Family  fares  were 
already  available ;  Air  Canada  offered  a  discount  from  those  fares.  To  remain 
competitive,  American  Airlines  adopted  the  same  fares.  That  happened  about 
three  months  before  we  shopped. 

At  an  American  Airlines  office  in  Los  Angeles,  CU  requested  a  one-way  ticket 
from  Los  Angeles  to  Toronto  for  a  family  of  four.  The  agent  seemed  to  recall 
there  being  a  special  fare.  With  the  help  of  another  agent  and  the  office  super- 
visor, she  searched  for  it  in  the  tariffs.  Looking  up  from  her  work,  one  of  the 
agents  explained,  "The  other  day  we  found  something  better  than  a  family  plan. 
It  sure  surprised  us."  The  Toronto  double-discount  family  fare  was  at  last  found 
in  the  miscellaneous  section  of  the  tariffs.  After  carefully  noting  the  weeks,  days 
and  hours  that  it  was  available  and  after  considering  the  ages  of  the  two  children, 
the  agent  proceeded  to  fill  out  ticket.  That  particular  fare  formula  varies,  however, 
with  the  size  of  the  family.  The  agents  whose  Herculean  efforts  had  served  her  so 
well  thus  far  suddenly  faltered  and  used  the  family-of-three  formula  rather 
than  the  one  for  a  family  of  four.  The  result  was  a  $24.84  overcharge  on  what 
should  have  been  a  -$373.68  ticket.  A  few  hours  later  at  another  counter,  American 
overcharged  $83.16  for  identical  transportation.  The  agent  applied  the  regular 
family-fare  formula  instead  of  the  double  discount  and,  compounding  the  error, 
overcharged  for  one  of  the  children  under  the  formula. 

A  second  batch  of  family-plan  tickets  purchased  by  CU  was  for  a  husband  and 
wife.  To  qualify,  they  must  travel  together  during  designated  family-plan  hours 
on  the  first  or  last  leg  of  the  trip.  Whoever  is  designated  as  head  of  the  family 
may  travel  at  other  hours  during  part  of  the  trip.  Thus,  the  agent  who  writes  a 
family -plan  ticket  must  understand  two  fundamental  principles :  That  a  husband 
and  wife  do  not  have  to  travel  together  throughout  their  trip,  and  that  under 
certain  circumstances  it  may  be  necessary  to  ticket  the  wife  as  the  head  of  the 
family.  If  the  w^ife  rather  than  the  husband  plans  to  return  home  outside  of 
family-plan  flying  hours,  she  must  be  ticketed  as  head  of  the  family.  The  rules 
permit  her  to  be  so  designated.  Indeed,  the  failure  of  an  airline  to  write  the 
tickets  so  as  to  minimize  the  fare  is  a  violation  of  familyjplan  rules  and  results  in 
an  overcharge. 

A  typical  family  fare  purchased  by  CU  was  for  a  husband  who  wanted  to 
fly  round  trip  from  New  Orleans  to  Miami  for  a  convention  while  his  wife, 
after  accompanying  him  to  Miami,  wanted  to  fly  to  nearby  Melbourne,  Fla.,  to 
visit  her  mother  before  returning  to  New  Orleans.  Such  an  itinerary  is  not 
unusual.  We  arranged  for  the  husband  to  return  to  New  Orleans  during  family- 
plan  hours  and  for  the  wife  to  return  outside  those  hours.  To  arrive  at  the  correct 
fare  it  was  necessary  for  the  agent  to  ticket  the  wife  as  head  of  the  family.  That 
test  was  too  much,  however,  for  Eastern  and  Braniff  International  Airways  agents 
in  New  Orleans.  Neither  gave  us  the  correct  family-plan  discount.  On  top  of  that, 
both  agents  charged  the  wife  full  fare  for  the  Miami-Melbourne  position  of  her 
trip,  not  $1  as  called  for.  The  overcharges  were  $28  for  each  round-trip  ticket. 
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Similar  overcharges  were  incurred  on  two  of  four  husband-and-wife  tickets 
purchased  in  Los  Angeles  and  San  Francisco.  In  Los  Angeles  Trans  World 
Airlines  charged  the  correct  fare  for  round-trip  transportation  to  Albuquerciue 
N.M.,  with  a  side  trip  for  the  wife  to  Phoenix.  In  San  Francisco  a  busy  Inited 
Air  Lines  agent  charged  the  correct  fare  for  a  husband  and  wife  flying  round 
trip  from  San  Francisco  to  Salt  Lake  City  with  a  side  trip  to  Reno,  Nev.,  for 
the  wife.  United  overcharged  CU  $15,  however,  for  a  trip  from  Los  Angeles  to 
Boise,  Idaho,  and  back  for  a  husband  and  wife,  also  with  a  side  trip  to  Reno 
for  the  wife.  Continental  Airlines  overcharged  CU  $37  for  round-trip  travel  for 
a  husband  and  wife  to  Midland,  Tex.,  with  a  side  trip  to  El  Paso  for  the  wife. 

The  Continental  agent  in  Los  Angeles  had  difficulty  booking  the  reservations 
on  the  computer.  He  apologized  for  taking  so  long  and  ventured  that  he  was 
new  on  the  job.  Asked  how  much  training  he  had  received  before  beiuR  put 
behind  one  of  the  busiest  counters  in  the  nation,  he  replied,  "Three  weeks.  It 
should  have  been  four  or  five  weeks.  They  just  crammed  everything  in." 

THE    SEASONED    TRAVELER 

Some  businessmen,  journalists,  lawyers  and  others  make  frequent  multicity 
trips.  Since  American  Airlines  promotes  itself  as  the  airline  "for  the  professional 
traveler,"  we  were  especially  interested  to  see  how  they  ticketed  a  "professional 
traveler"  with  a  complicated  itinerary.  We  purchased  a  ticket  from  San  Fran- 
cisco to  Chicago  and  on  to  Toronto  and  Winnipeg  with  a  return  trip  to  San  Fran- 
cisco by  way  of  Vancouver.  The  correct  fare  for  the  days  and  hours  of  each 
flight  selected  should  have  been  $307.80.  American,  however,  overcharged  by 
$83.04.  At  another  American  location  in  downtown  San  Francisco  we  purchased 
a  ticket  for  a  trip  back  and  forth  across  the  country  with  stopovers  in  nine 
cities,  including  San  Juan.  P.R.  The  San  Juan  stopover  made  it  an  international 
flight  permitting  free  or  reduced-rate  stopovers  in  certain  cities  along  the  way. 
The  agent  from  whom  we  purchased  the  ticket  understood  the  relevant  rules  and 
charged  us  the  correct  fare. 

In  New  Orleans  we  were  overcharged  for  two  multistop  tickets.  Eastern  Air- 
lines overcharged  by  $49.50  for  travel  from  New  Orleans  to  Columbus,  Ohio, 
Tampa,  Fla.,  and  Boston;  Delta  Air  Lines  overcharged  by  $60.50  on  a  ticket 
from  New  Orleans  to  Chicago,  Tampa  and  Boston.  The  Eastern  and  Delta 
agents  apparently  did  not  know  about  special  reduced-rate  excursion  fares  for 
travel  to  Florida  from  various  Midwest  and  Northern  cities.  To  qualify  for 
them,  it  isn't  necessary  to  return  to  the  same  Northern  city. 

SYMPTOMS   AND   DISEASE 

Only  the  airlines  themselves  and  the  CAB  are  in  a  position  to  determine  the 
extent  to  which  airlines  are  overcharging  consumers  generally.  As  one  clue 
to  the  dimensions  of  the  problem,  CU  was  overcharged  on  15  of  20  tickets  pur- 
chased from  8  major  airlines  in  this  latest  study.  Significantly,  no  one  under- 
charged us.  Those  figures,  coupled  with  65  percent  frequency  of  overcharges  in 
our  previous  investigation,  points  to  widespread  and  pervasive  violation  of  the 
law.  For  airline  fares  are  fixed  and  enforced  under  the  Federal  Aviation  Act. 

As  with  so  many  consumer  problems,  the  need  here  is  not  for  new  laws  and 
regulations  but  for  a  willingness  by  the  Government  to  enforce  existing  laws. 
The  CAB,  the  consumers'  sleep.v  watchdog,  is  already  empowered  to  fine 
airlines  up  to  $1,000  for  each  incorrect  ticket.  Although  CU  would  like  to  see 
that  penalty  increased,  the  existing  penalty,  if  properly  enforced,  would  go  a 
long  wa.v  toward  reducing  the  problem.  CAB  officials  with  whom  we  have  con- 
ferred cannot  recall  a  single  instance  in  which  the  CAB  has  penalized  a  regu- 
larlv  scheduled  airline  for  overcharging. 

Until  such  time  as  the  CAB  or  some  other  agency  begins  to  crack  down  on 
airline  overcharging,  consumers  must  learn  to  purchase  airline  tickets  with  the 
care  and  skepticism  normally  reserved  for  buying  a  used  car.  A  few  suggestions 
along  those  lines  follow  : 

To  reduce  the  risk  of  being  overcharged,  ask  at  least  two  airlines  to  quote  the 
fare.  Make  certain  that  the  agent  knows  if  the  person  for  whom  the  ticket  is 
being  purchased  is  a  youth,  student,  member  of  the  military  or  if  he  is  traveling 
with  another  member  of  his  immediate  family.  Get  the  name  of  the  agent  (but 
make  sure  it's  his  real  name;  American  Airlines  recently  instructed  its  agents 
in  New  York  and  possibly  elsewhere  to  identify  themselves  on  the  phone  as  Mr. 
or  Miss  Courtesy). 
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To  the  extent  possible,  use  a  single  airline  on  a  given  trip.  Airline  agents  are 
generally  more  famiUar  with  their  own  tariffs  and  are  consequently  less  apt 
to  make  a  mistake.  So  as  not  to  lose  out  on  possible  discount  fares,  purchase,  if 
you  can,  all  the  transportation  that  you  will  need  for  a  given  trip  at  the  same 
time.  Purchase  open-dated  tickets  for  portions  of  the  trip  where  your  plans  are 
tentative.  Always  purchase  round-trip  tickets,  even  if  you  are  not  ready  to  make 
a  specific  reservation  for  the  return  trip  at  the  time. 

If  your  travel  plans  are  flexible,  ask  if  it's  possible  to  get  a  lower  fare  by 
adjusting  the  time  or  day  of  your  travel. 

When  traveling  with  your  spouse,  remind  the  agent  that  it's  not  necessary  for 
a  husband  and  wife  to  fly  together  throughout  the  entire  trip  to  qualify  for 
family  plan.  Inquire  as  to  the  possibility  of  ticketing  the  wife  as  head  of  the 
family  to  qualify  for  a  lower  fare. 

If  required  to  transfer  to  another  airline  to  reach  your  destination,  ask  the 
agent  if  you  are  being  charged  the  "published  fare."  If  not,  ask  him  if  it's  possible 
to  construct  a  lower  fare  by  use  of  the  "further  point"  or  "hidden  city"  principle 
as  required  by  the  Civil  Aeronautics  Board. 

Try  to  avoid  purchasing  tickets  at  busy  airline  counters,  particularly  at  air- 
ports. 

When  an  airline  bumps  you  off  a  flight  that  has  been  oversold  and  can't  get 
you  to  your  destination  within  two  hours  of  your  original  arrival  time  (four 
hours  for  foreign  flights),  you  are  entitled  to  use  your  original  ticket  or  to  claim 
a  refund  on  it,  and  to  be  compensated  additionally  in  an  amount  equal  to  the 
price  of  your  ticket,  but  not  less  than  $25  or  more  than  $200. 

En  route  to  California,  do  not  purchase  tickets  between  California  cities  with- 
out asking  the  agent  whether  the  fare  would  be  lower  at  a  ticket  counter  in 
California.  A  United  Airlines  ticket  between  Los  Angeles  and  San  Francisco,  for 
instance,  costs  $22  if  bought  outside  the  state  but  only  $16.50  in  California.  The 
reason  is  a  rare  case  of  price  competition.  The  fares  of  airlines  operating  only 
within  California  are  unregulated  and  unprotected  by  the  CAB  against  compe- 
tition. The  CAB  lets  interstate  airlines  meet  the  competition,  but  only  at  ticket 
counters  within  the  state. 

Report  all  overcharges  to  CU  and  to  the  CAB's  Bureau  of  Enforcement,  Wash- 
ington, D.C.  20428. 

QUOTE    WITH    COMMENTS    TWA'S    STUDENT    PLAN 

Last  June  1  the  rate  desk  of  Trans  World  Airlines  issued  the  following  bulle- 
tin to  its  New  York  Reservation  agents  : 

STUDENT    AND    TEACHER    FAKES    EUROPE    TO    MIDDLE    EAST 

These  fares  are  not  restricted  as  to  advertising  and  sale  in  the  United  States, 
but  TWA  prefers  not  to  promote  them  as  they  dilute  our  revenue.  If  a  passenger 
requests  these  fares  we  can  give  them,  but  do  not  suggest  that  they  use  them. 

In  attempting  not  to  dilute  its  own  revenues,  Trans  World  Airlines  with  this 
bulletin  was  instructing  its  agents  to  part  students  and  teachers  from  a  substan- 
tial part  of  their  travel  dollar.  For  example,  one  of  99  fares  that  the  bulletin  told 
agents  to  conceal  from  students  would  have  enabled  them  to  fly  round  trip  from 
New  York  to  Tel  Aviv  for  $361.20,  $102.80  less  than  the  regular  peak  season 
youth  fare  of  $464. 

The  bargain  fare  that  TWA  chose  to  conceal  in  this  example  was  a  special  rate 
for  students  up  to  age  30  traveling  between  Rome  and  Tel  Aviv,  which  could  be 
used  in  conjunction  with  the  regular  New  York-to-Rome  youth  fare.  Since  many 
flights  to  Tel  Aviv  are  routed  through  Rome  in  any  case,  the  inconvenience  of  a 
brief  stopover  in  Rome  would  be  well  worth  the  savings.  But  the  saving  depended 
on  an  agent's  willingness  to  instruct  students  on  use  of  the  special  Rome-to-Tel 
Aviv  discount.  TWA's  bulletin  ordered  no  such  instruction  to  be  offered. 

The  99  fares  on  the  bargain  list,  like  virtually  all  international  fares,  had  been 
set  by  the  International  Air  Transport  Association,  the  international  cartel  which 
sets  international  air  fares.  As  such,  they  applied  to  all  airlines  flying  those 
routes.  Although  as  an  lATA  member  TWA  had  agreed  to  charge  the  same  fares 
as  the  other  airlines,  it  apparently  decided  to  pull  a  fast  one  on  its  fellow  price 
fixers  by  concealing  from  American  students  and  teachers  99  discount  fares  that 
they  are  legally  entitled  to. 
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[From  Consumer  Reports,  November  1972] 
CAB  Speaks  Softly  But  Wields  No  Stick 

Last  May  we  reported  that  eight  airlines  had  overcharged  us  on  20  of  31  tickets 
for  connecting  flights.  The  Civil  Aeronautics  Board  (CAB)— the  agency  that's 
supposed  to  protect  consumers  from  airline  overcharging— proceeded  to  check 
our  story  by  auditing  171  tickets  for  connecting  flights  picked  up  over  a  two-day 
period  at  Washington's  National  Airport. 

Whereas  we  had  limited  our  ticket  purchases  to  connecting  flights  for  which 
there  were  no  published  fares  (requiring  the  airline  agent  to  calculate  the  fare 
for  each  ticket),  the  CAB  audit  included  connecting  flights  with  published  fares 
as  well.  Thus,  the  CAB  found  a  lower  incidence  of  errors.  The  CAB  audit  dis- 
closed 20  overcharges  and  five  undercharges.  The  illegal  overcharges  ranged  from 
$1  to  $26  and  averaged  $10.98.  When  the  results  of  the  CAB's  own  audit  are  pro- 
jected to  the  estimated  10  million  passengers  a  year  that  take  flights  connecting 
to  a  second  or  even  third  carrier  to  reach  their  destination,  they  suggest  that 
more  than  a  million  passengers  may  be  subjected  to  overcharges  of  around  $13 
million  a  year.  As  we  have  since  learned,  moreover,  overcharging  is  by  no  means 
limited  to  connecting  flights.  In  last  month's  issue,  we  reported  that  shoppers  from 
CU  had  been  overcharged  on  15  of  20  tickets,  bought  under  family,  excursion  and 
other  promotional  fare  schedules.  How  the  CAB  will  react  to  that  finding  remains 
to  be  seen. 

We  suggest  that  the  CAB  merely  enforce  the  law  by  exacting  the  legal  penal- 
ties for  its  infractions.  On  the  basis  of  nothing  more  than  its  two-day  survey 
at  one  airport,  the  CAB  could  levy  $25,000  in  fines.  If  the  CAB  undertook  a 
thorough  audit  of  just  the  tickets  sold  for  connecting  flights  for  the  past  year, 
it  would  have  a  lever  with  which  to  move  the  airlines  into  immediate  compliance. 

But  rather  than  ruffle  the  airlines'  feathers  by  threatening  to  enforce  the  law, 
the  CAB  has  merely  recommended  that  they  train  their  agents  better  and  make 
better  use  of  their  computer  facilities  in  quoting  fares.  The  agency's  tepid 
response  is  a  gross  violation  of  the  public  trust.  It's  in  line  with  the  whole  his- 
tory of  the  CAB's  warm  cooperation  with  the  airlines  and  cold  neglect  of  the 
public.  Moreover,  it's  not  the  cure  for  airline  abuses ;  it's  the  reason  those  abuses 
still  exist.  Perhaps  the  half-dozen  or  so  class-action  lawsuits  that  have  been 
filed  throughout  the  country  in  the  aftermath  of  our  May  report  will  be  more 
successful  in  forcing  the  airlines  to  start  charging  the  correct  fare  for  every 
ticket  that  they  sell. 

[From  Consumer  Reports,  January  1973] 
A  Small  Step  Toward  Faiber  Air  Fares 

In  response  to  a  CU  report  on  airline  overcharges,  the  Civil  Aeronautics  Board 
has  ordered  domestic  airlines  to  include  in  their  rate  books  all  fares  for  connecting 
flights  involving  two  or  more  airlines.  Until  now,  to  determine  the  correct  fare 
in  such  cases,  ticket  agents  often  had  to  perform  elaborate  calculations  based  on 
a  series  of  complex  fare  construction  rules.  But  many  ticket  agents,  it  seemed, 
didn't  know  the  rules  and  were  routinely  overcharging  passengers  ( see  Consumer 
Reports,  May  1972). 

The  publication  of  all  fares  for  connecting  flights  could  save  consumers  an 
estimated  $10  million  a  year  in  illegal  overcharges.  However,  as  we  have  also 
pointed  out,  airline  overcharging  is  not  limited  to  connecting  flights  (see  Con- 
sumer Reports,  October  1972).  Even  for  direct  flights,  the  current  fare  structure 
is  too  complicated  for  a  host  of  indifferently  trained  ticket  agents  to  master.  If  the 
CAB  really  wants  to  put  its  foot  down  on  overcharging,  it  should  order  the  air- 
lines to  simplify  their  fare  structures  or  to  install  computers  programmed  to 
wend  their  way  unerringly  through  the  maze  of  fares.  That  would  be  a  bold 
step  indeed. 

[From  Consumer  Reports,  February  1973] 

Still  Searching  for  a  Correct  Air  Fare 

A  vice  president  of  Eastern  Air  Lines  went  to  great  lengths  recently  to  impress 
upon  an  editor  of  Consumer  Reports  that  the  airlines  are  not  deliberately  over- 
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charging  consumers,  that  overcharging  is  admittedly  a  problem,  but  that  the 
real  fault  lies  with  the  complicated  fare  structure. 

We  are  not  impressed.  Such  plaintive  keening  falls  flat  on  several  notes. 

First  is  the  fact  that  all  discount  fares  are  creations  of  the  airlines.  The 
multiplicity  of  fares  is  intended  to  encourage  people  to  fly  and  to  fly  when  it's 
most  convenient  and  economical  for  the  airlines.  In  other  words,  the  airlines 
have  made  up  the  complicated  fare  structure  the  Eastern  spokesman  decries. 

Second,  as  we  have  noted  in  the  past  (Consumer  Reports,  May  and  October 
1972),  the  airlines  have  not  shown  vigor  in  helping  their  ticket  agents  find  their 
way  through  the  fare  morass.  An  agent  almost  needs  a  computer  to  figure  out, 
for  example,  which  of  the  60  or  so  fares  between  New  York  City  and  San  Juan, 
Puerto  Rico  applies.  But  the  industry  doesn't  make  much  use  of  its  computers 
in  this  way. 

Third,  bewilderment  or  inability  to  compute  does  not  explain  away  evidence 
of  overcharging  on  Eastern  Air  Lines'  New  York-Washington  and  New  York- 
Boston  air  shuttle  service,  which  serves  some  1.75  million  passengers  a  year. 
Unlike  most  other  flights,  for  which  tickets  are  purchased  on  the  ground,  shuttle- 
flight  tickets  are  usually  bought  on  board  the  plane  from  a  stewardess.  The 
fare  structure  is  relatively  simple :  There  is  the  regular  fare,  youth  and  military 
discounts  and  family  plan.  A  wife  traveling  with  her  husband  during  family- 
plan  hours  (from  midnight  Sunday  through  2  P.M.  Friday,  and  from  midnight 
Friday  through  2  P.M.  Sunday)  is  entitled  to  a  $7  discount  on  the  Washington 
shuttle  and  a  $6  discount  on  the  Boston  shuttle. 

But  passengers  really  have  to  dig  deep  to  find  out  that  the  family  plan  exists. 
A  sign  posted  in  the  Eastern  shuttle  area  at  Washington's  National  Airport  notes 
the  availability  of  special  youth  and  military  fares ;  it  says  nothing  about  hus- 
band-and-wife  fares.  At  New  York's  LaGuardia  Airport,  we  couldn't  find  a  sign 
anywhere  that  indicates  shuttle  rates. 

Digging  deeper,  a  CU  staff  member  asked  Eastern  stewardesses  on  seven  New 
York-Washington  flights  if  husband-and-wife  family-plan  rates  applied  on  the 
shuttle.  One  stewardess  could  only  venture  a  guess :  "Yes,  I  think  there's  a 
family  plan,  but  I'm  not  sure  when  it  applies.  In  any  event,  we  only  give  it  to 
those  who  ask  for  it."  The  other  stewardesses  seemed  more  knowledgeable,  but 
no  more  helpful.  "We  never  offer  anything  that's  cheap,"  explained  one.  A  sec- 
ond said,  "I  u.sually  don't  offer  it.  I  wait  for  them  to  request  it.  A  lot  of  men 
aren't  traveling  with  their  wives,  you  know." 

Since  the  relevant  moral  question  seemed  to  us  to  be  more  one  of  airfare  over- 
charging than  one  of  susi)ect  marital  alliances  on  airplanes,  we  interviewed 
several  married  couples  at  LaGuardia  just  off  the  shuttle  from  Boston.  Yes, 
they  said,  they  had  paid  the  full  fare.  No,  they  had  not  been  offered  a  reduced 
rate.  Yes,  they  were  furious.  Several  other  couples  told  CU  that  they  had  flown 
on  the  shuttle  frequently  and  had  never  received  a  hint  of  reduced  fares  for 
wives. 

Under  the  law,  all  airplane  passengers  are  entitled  to  whatever  discounts 
apply,  whether  they  request  the  discounts  or  not.  But  the  airlines  don't  seem 
to  be  taking  the  law  seriously.  As  Jack  Yohe,  director  of  the  OflBce  of  Consumer 
Affairs  of  the  Civil  Aeronautics  Board,  warned  the  airlines  in  a  recent  speech, 
"If  air  carriers  insist  on  hiding  behind  unknown  and  nebulous  tariff  provisions 
in  dealing  with  passengers,  you  may  find  that  consumers  will  revolt." 

But  how  can  consumers  revolt  when  the  CAB — their  own  Government's  reg- 
ulatory body — itself  appears  intent  on  letting  the  airlines  have  their  own  way? 
Not  long  ago,  for  instance,  the  CAB  declared  its  intention  to  disallow  family, 
"Discover  America"  and  most  youth  discount  fares — on  grounds  that  they  were 
costing  the  airlines  money.  However,  the  right  of  the  airlines  to  market  other 
types  of  promotional  fares  was  buttressed — provided  they  didn't  cut  into  a 
carrier's  total  revenue.  Nothing  was  said  about  applying  such  fares  uniformly, 
only  that  they  meet  the  CAB's  "profit  impact  test." 

CU  believes  that  profit  is  fine,  but  that  it  should  be  earned  openly,  without 
the  slightest  shadow  of  deception.  Here  are  our  suggestions  for  correcting  the 
confusion  and  clarifying  the  mystique  presently  surrounding  air  fares : 

1.  Air  fares  should  be  simplified  and  presented  in  easily  understood  terms,  for 
the  benefit  of  ticket  agents  and  consumers  alike. 

2.  Information  about  discount  rates  should  be  posted  in  airports  and  airline 
ticket  offices. 

3.  Each  airline  should  prepare  and  distribute  cards  listing  fares  between  any 
two  points  it  serves. 
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4.  For  more  complicated  situations  (trips  involving  more  than  one  airline 
for  example),  ticket  agents  should  have  ready  access  to  a  computer  that  can  de- 
termine the  fare  promptly  and  correctly. 

Now,  that  doesn't  seem  too  diflBcult,  does  it? 

[From  Consumer  Reports,  April  1973] 
Meet  the  New  Elite:  Airline  Club  Membees 

Not  long  ago,  at  National  Airport  serving  Washington,  D.C.,  travelers  crowded 
the  American  Airlines  terminal,  waiting  for  their  flights.  Some  milled  restlessly 
about,  keeping  an  eye  on  their  luggage.  Others  sat  stoically  on  rock-hard  block's 
that  pass  for  chairs.  A  typical  airport  scene. 

Upstairs,  down  a  lengthy  corridor  and  behind  a  mahogany  door  marked  only 
by  a  small  red  circle  enclosing  five  blue  stars,  38  men  and  two  women  relaxed 
in  the  comfort  of  two  elegantly  furnished  lounges  overlooking  the  airfield.  Tliey 
too  were  waiting  for  their  flights.  Some  merely  took  their  ease  in  the  plu.-<hly  up- 
holstered furniture.  Others  took  advantage  of  service  at  the  bar,  free  canapes  and 
coffee,  and  color  TV.  Again,  a  typical  scene  at  large  U.S.  airports — but  one  that 
relatively  few  members  of  the  air-traveling  public  are  permitted  to  see  and  enjoy. 

For  the  place  is  the  Admirals'  Club,  one  of  11  such  facilities  run  by  American 
Airlines  throughout  the  country  for  the  convenience  and  pleasure  of  its  Admiral 
members.  Want  to  become  an  Admiral?  Sorry.  You  can't  apply  for  that  high 
oflSce  at  any  American  Airlines  ticket  counter.  You  have  to  be  invited.  Invitations 
have  been  issued  to  various  VIPs,  business  executives  and  individuals,  who,  to 
quote  a  company  directive,  have  "demonstrated  them.selves  to  be  .  .  .  consistent 
friends  of  American  Airlines  by  directing  trafl!ic  to  American  Airlines,  influenc- 
ins  others  to  use  the  services  of  American  Airlines,  assisting  American  Airlines 
in  legislative  or  route  development  matters,  or  whose  friendship  and  cooperation 
are  desired  by  the  company." 

But  it  sure  is  nice  for  those  who  make  the  grade.  A  handbook  received  by  club 
members  notes  that  "it  is  intended  that  the  Admirals'  Club  shall  offer  quiet, 
restful,  congenial  surroundings  in  which  the  Admiral  and  his  guests  may  secure 
respite  from  the  usual  condition  of  the  areas  available  to  the  public  at  airports." 

American  is  not  alone  in  extending  special  favors  to  a  preferred  clientele  of  air 
travelers.  Pan  American  has  10  Clipper  Lounges  in  airports  in  this  country,  plus 
another  14  abroad.  Pan  American  agents,  on  recognition  of  such  signs  as  special 
luggage  tags,  special  ticket  envelopes,  wallet  cards  and  coded  notations  on  tickets, 
are  instructed  to  direct  and  to  admit  certain  travelers  to  the  Clipper  Lounges. 
Eastern  Air  Lines'  Ionosphere  Lounges  are  open  to  ESP  Card  holders :  ESP 
stands  for  Eastern  Special  Passenger.  In  addition  to  the  standard  amenities,  each 
lounge  has  a  children's  area  with  small  tables  and  chairs,  television,  toys  and 
books.  ESP  Card  holders  and  those  who  spend  a  minimum  of  $1200  a  year  on 
Eastern — the  so-called  Blue  Card  holders — are  afforded  "highest  possible  wait- 
list priority,"  according  to  an  Eastern  rule  book;  that  means  that  they  take  prec- 
edence over  those  who  would  normally  be  at  the  top  of  the  wait  list :  passengers 
whose  re.servations  have  been  fouled  up  by  Eastern.  Who  shall  command  such 
privilege?  Here's  part  of  the  company's  definition  of  an  ESP  Card  holder:  "A 
customer  who,  by  virtue  of  his  position  in  business,  political  life,  can  further 
the  corporate  interests  of  Eastern  Air  Lines." 

In  1966  and  1968,  the  Civil  Aeronautics  Board's  Bureau  of  Enforcement  per- 
suaded five  airline.s — Northwest,  National,  Braniff,  Continental  and  Trans 
World — to  agree  that  by-invitation-only  club  memberships  were  not  exactly 
democratic  and  were,  moreover,  contrary  to  the  rules  governing  common  carriers. 
Continental,  TWA  and  Braniff  now  sell  club  memberships.  For  Continental,  an- 
nual dues  are  $25,  plus  a  $25  initiation  fee :  Braniff  charges  a  straight  25  a  year : 
TWA  charges  $15  a  .vear,  plus  $10  initiation  fee.  National  told  CV  that  its  VIP 
lounges  were  now  open  to  all  passengers  without  charge.  You  may  have  to  find 
them  bv  ourself,  though:  a  National  spokesman  refused  to  reveal  their  locations 
to  us.  Northwest,  however,  told  CT'  that  its  Top  Flight  Lounges  are  oi>en  only  to 
persons  selected  for  club  membership  by  Northwest,  a  policy  that  appears  to  be 
in  direct  conflict  with  it  1966  agreement  with  the  CAB.  Although  not  a  party  to 
any  asireement  with  the  CAB,  Eastern  apparently  seeks  to  keep  within  CAB 
guidelines  bv  ostensiblv  opening  its  Ionosi)here  Rooms  to  "any  holder  of  a  cur- 
rent or  future  Eastern  first  class  ticket."  There's  a  catch,  though.  Having  opened 
their  lounges  to  other  than  selected  card-carrying  members— for  dues,  first-class 
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tickets  or  whatever — the  airlines  still  manage  to  keep  out  the  general  traveling 
public  by  employing  a  very  simple  device :  They  don't  tell  anybody  about  it. 

Less  subtle  but  at  least  as  effective  was  the  response  of  American  and  Pan 
American  to  the  CAB's  proposed  settlement :  They  refused  to  accept  it.  And  the 
CAB  stood  still  for  that  refusal  until  this  past  February,  when  it  ordered  hear- 
ings on  the  matter  after  the  Aviation  Consumer  Action  Project,  a  Washington- 
based  consumer  group,  filed  suit  against  the  CAB  for  failing  to  act  for  over  seven 
years  on  a  complaint  brought  by  a  Rhode  Island  man  denied  membership  in 
American's  Admirals'  Club.  We'll  have  to  wait  and  see  how  that  comes  out. 

If  the  airlines'  lounge-club  conceit  must  endure,  we  believe  that  the  CAB  should 
take  steps  to  prevent  it  from  perpetuating  the  current  class  cleavage  among  air 
travelers.  The  steps  we  have  in  mind  are  three :  First,  membership  in  airlines 
clubs  should  be  accessible  to  anyone  who  meets  the  conditions  of  admission, 
whether  or  not  that  entails  the  purchase  of  a  first-class  ticket  or  the  payment  of 
annual  dues.  Second,  the  conditions  of  admission  and  the  procedure  for  gaining 
membership  should  be  fully  disclosed — by  airport  signs,  airline  literature,  and 
other  media  to  which  air  travelers  may  normally  be  exposed.  Third,  club  lounges 
should  pay  for  themselves,  so  that  the  air  fares  of  non-member  passengers  do  not 
represent,  in  part,  a  subsidy  of  the  waiting  pleasures  of  members.  The  problem 
is,  how  to  get  the  CAB  to  step  on  ifr' 


At  least,  Eastern  Air  Lines  has  decided  to  keep  its  shuttle  passengers  posted 
on  all  available  discount  fares.  That  information  now  appears  on  prominently 
placed  airport  signs.  But  does  the  new  sign  language  mean  that  Eastern  really 
wants  to  give  travelers  all  the  breaks  they're  entitled  to?  Read  from  a  recent 
memo  to  flight  attendants :  "When  no  such  indication  (that  a  discount  fare  is 
desired)  is  given,  full  fare  tickets  will  be  issued."  In  other  words,  if  you  don't 
ask,  you  don't  get. 

[From  Consumers  Reports,  June  1973] 
CAB  Cites  Airlines  fob  Oveechaeqing 

Almost  one  year  to  the  date  after  Consumer  Reports  began  its  series  of  reports 
on  airline  overcharges,  the  Civil  Aeronautics  Board's  Bureau  of  Enforce- 
ment filed  complaints  against  seven  major  airlines,  charging  them  with  collect- 
ing illegal  fares  from  passengers  on  connecting  flights.  The  CAB  action  was 
based  on  a  review  of  612  connecting  flight  tickets  that  disclosed  193  incorrect 
fares  including  159  overcharges  and  34  undercharges.  The  overcharges  ranged 
from  $1.69  to  $51.36  and  averaged  $11.73.  The  undercharges  ran  from  $1  to 
$12.58  and  averaged  $5.92.  Carriers  named  in  the  complaint  were  American 
Airlines,  Allegheny  Airlines,  Eastern  Air  Lines,  National  Airlines,  Piedmont 
Aviation,  Inc.,  Trans  World  Airlines  and  United  Air  Lines.  The  complaints  re- 
quested the  CAB'S  five-man  board  to  order  the  carriers  to  refrain  from  charging 
illegal  fares  and  to  take  all  "necessary  steps"  to  insure  that  passengers  will  not 
be  overcharged  in  the  future. 

The  CAB  action  followed  expressions  of  concern  by  a  number  of  U.S.  Senators 
concerning  illegal  airline  overcharges  and  was  filed  only  two  weeks  after 
Richard  J.  O'Melia,  Director  of  the  CAB's  Bureau  of  Enforcement,  told  a  meet- 
ing of  airline  officials  that  overcharging  was  an  "industry  problem"  and  not  a 
CAB  "enforcement  problem." 

CU  is  naturally  pleased  with  the  CAB's  rather  sudden  change  of  heart, 
although  we  are  afraid  that  this  latest  action  falls  short  of  the  mark.  For  one 
thing,  it  makes  no  sense  for  the  CAB  to  limit  its  investigation  to  connecting 
flights  when,  as  we  have  shown,  overcharging  can  occur  on  almost  any  type 
of  ticket  (Consumer  Reports,  October  1972),  due  to  confusing  fare  structures 
and  poorly  trained  ticket  agents.  At  a  March  consumer  affairs  meeting  at  the 
CAB,  Cliff  Weiger,  an  official  of  Northwest  Airlines,  acknowledged  that  "there 
are  so  many  fares  posted  between  points  A  and  B  that  if  the  agent  is  lucky 
enough  to  select  the  right  fare,  it's  by  guess  and  by  gosh.  I  think  we  have  14 
different  fares  between  Minneapolis  and  Chicago,"  he  explained,  and  "I  think 
vi^e  have  42  different  fares  between  Minneapolis  and  Miami." 

Another  aspect  of  the  CAB's  current  investigation  that  disturbs  us  is  the 
probability  that  the  overcharges  picked  up  by  the  CAB  are  considerably  short 
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of  the  mark.  Last  fall  the  CAB  released  the  results  of  an  earlier  audit  in  which 
It  had  found  a  15  per  cent  rate  of  error  for  tickets  sold  for  connectinK  flichts 
When  CU  requested  copies  of  those  tickets,  the  CAB  turned  us  down  but  reversed 
itself  after  CU's  newly  established  Washington  office  and  the  Aviation  Consumer 
Action  Project  brought  a  formal  complaint  under  the  Freedom  of  Information 
Act.  On  the  first  10  tickets  we  subsequently  examined— tickets  that  the  CAB  had 
previously  certified  as  correct— we  found  seven  errors,  including  a  .$38  overcharge 
on  a  Chicago-Washington-Roanoke  flight.  The  inability  of  the  CAB,  of  all  people 
to  get  its  fares  straight  underscores  once  again  the  need  for  a  simplified  com- 
puterized fare  structure  that  can  be  understood  by  the  public,  the  airlines  and 
the  CAB. 

[From  Consumer  Reports,  October  1973] 
Most  Airlines  in   Same  Place  on   Scorecard  of  Complaints 

How  have  the  major  United  States  airlines  performed  since  CU  first  published 
an  analysis  of  passenger  complaints  against  them  (Consumer  Reports,  August 
1972)  ?  Pretty  much  the  same,  we  discovered,  when  we  took  a  second  look  at  the 
monthly  records  kept  by  the  Civil  Aeronautics  Board. 

Our  first  examination  covered  the  six-month  period  from  October  1971  through 
March  1972,  and  we  found  that  the  carriers  least  complained  about  were:  Aloha 
Airlines,  Continental  Airlines,  Delta  Air  Lines,  Hawaiian  Air  Lines,  Piedmont 
Aviation,  United  Air  Lines  and  AVestern  Airlines.  Our  .second  analysis  encom- 
passed a  12-month  period— from  June  1972  through  May  of  this  year.  And  the 
same  seven  airlines  came  out  best  again. 

Alaska  Airlines,  which  was  one  of  four  in  the  most-complained-about  group  last 
time,  was  still  in  that  bottom  category  this  time  around.  Two  others  in  the  bot- 
tom category  last  time — Mohawk  Airlines  and  Northeast  Airlines — have  since 
been  merged  into  other  carriers.  The  effects,  if  any,  of  those  mergers  seem  mixed. 
Allegheny  Airlines,  which  absorbed  Mohawk,  fell  from  the  group  of  airlines  that 
received  an  average  number  of  complaints  to  the  most-complained-about  group. 
But  Delta,  which  absorbed  Northeast,  has  managed,  as  we  pointed  out,  to  stay  in 
the  least-complained-about  group.  There  were  two  other  newcomers  to  the  most- 
complained-about  category.  Eastern  Air  Lines  and  National  Airlines,  both  of 
which  also  fell  from  the  average  group.  Trans  World  Airlines  was  the  sole  car- 
rier to  move  up — from  the  most-complained-about  category  to  the  average  group. 
(Any  major  airline  not  mentioned  by  name  was  al.so  in  the  average  group.) 

The  airlines  in  the  best  group  this  time  received  an  average  of  23  complaints 
per  million  enplanements ;  those  in  the  worst  category  received  an  average  of  76. 
That's  up  .slightly  from  18  and  68,  respectively,  the  last  time.  The  number  of 
people  writing  complaint  letters  has  also  increased,  from  an  average  of  about 
500  a  month  to  nearly  700.  The  increase  in  complaints  is  not  necessarily  an  indi- 
cation of  declining  service.  It  may  just  reflect  a  greater  awareness  among  the 
public  of  where  to  complain. 

For  the  airlines  as  a  whole,  the  thing  most  complained  about  in  our  current 
analysis  was  flight  delays,  followed  closely  by  problems  with  fares  and  refunds. 
Other  major  complaint  categories,  in  descending  order,  were  general  ticketing 
problems,  overbooking,  flight  cancellations,  customer  treatment  and  baggage  loss. 

As  we  said  last  time,  the  CAB  does  not  verify  the  accuracy  of  each  complaint 
it  receives  :  on  the  other  hand,  the  number  of  people  who  take  the  trouble  to  write 
a  letter  to  the  CAB  about  poor  service  undoubtedly  represents  only  a  small  per- 
centage of  those  experiencing  problems.  If  you  want  to  join  the  ranks  of  dis- 
gruntled airline  passenger  who  do  take  that  trouble,  write  to  the  Civil 
Aeronautics  Board,  OflSce  of  Consumer  Affairs,  Washington,  D.C.  20428. 


Senator  Kennedy.  Our  next  panel  of  witnesses  include  Edward  J. 
McDevitt  of  Air  Club  International,  G.  F.  Steedinan  Hinckley  of 
Overseas  National  Airways,  and  Robert  Beckman  representinor  Air 
Eurpoe. 

Mr.  McDevitt,  vice  president  of  Air  Club  International,  ioined  its 
staff  in  1974.  Mr.  McDevitt  has  spent  several  years  as  an  independent 
advertising  and  promotion  consultant. 
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Mr.  Hinckley's  career  of  over  20  years  in  the  aviation  and  aero- 
space business  began  when  he  was  aircraft  commander  with  the 
military  air  transport  service,  prior  to  his  present  position  as  executive 
vice  president  of  Overseas  National  Airways.  Mr.  Hinckley  was  assist- 
ant chief  pilot  for  ONA  and  a  vice  president  and  director  of  Saturn 
Airways.  He  is  accompanied  tliis  morning  by  Eobert  M.  Beckman, 
who  is  presently  practicing  law  in  Washington,  D.C.,  appearing  for 
Air  Europe. 

Mr.  McDevitt. 

STATEMENTS  OF  EDWARD  J.  McDEVITT,  AIR  CLUB  INTERNA- 
TIONAL; G.  F.  STEEDMAN  HINCKLEY,  CHAIRMAN  AND  CHIEF 
EXECUTIVE  OFFICER,  OVERSEAS  NATIONAL  AIRWAYS,  ACCOM- 
PANIED BY  J.  W.  BAILEY,  PRESIDENT,  AND  ROBERT  E.  WAGEN- 
FELD,  VICE  PRESIDENT  AND  LEGAL  SECRETARY,  OVERSEAS 
NATIONAL  AIRWAYS;  ROBERT  BECKMAN,  AIR  EUROPE  INTER- 
NATIONAL 

Mr.  McDevitt.  Good  morning,  Mr.  Chairman.  One  slight  correction, 
Mr.  Collier  was  unable  to  make  it  because  of  an  emergency  in  the 
family.  He  called  last  night. 

I  am  here  as  a  representative  of  Air  Club  International  and  I  will 
depart  completely  from  the  written  testimony. 

DESCRIPTIGN    OF   A   "TRAVEL   CLUB" 

I  would  like  to  tell  you  just  briefly  what  an  air  club  is.  There  are  a 
lot  of  people  in  the  room  who  possibly  haven't  heard  the  term  before 
and  I  think  it  is  important  they  understand  just  who  we  are  and  what 
we  do.  A  private  air  travel  club  such  as  ours  is  composed  of  a  group 
of  private  citizens  who  join  together,  purchase  what  are  generally  sur- 
plus airline  aircraft — we  started  with  a  TWA  707  in  1971.  They  pay 
dues  to  the  club,  they  engage  in  club  activities  of  various  kinds,  and 
among  these  activities  are  air  travel  on  their  own  private  airplane 
to  destinations  mutually  agreeable  to  the  members. 

Our  club  started  with  the  philosophy  that  we  were  there  as  kind 
of  the  brown  baggers  of  the  skies  where  the  frills  and  frippery  of  a 
large  scheduled  airline  certainly  appealed  to  a  lot  of  people,  certainly 
have  their  place  and  have  performed  a  vital  function  for  the  country 
over  the  years,  we  feel  there  is  a  definite  place  for  those  people  who 
don't  want  to  pay  the  high  fares  necessitated  by  the  frills  and  so  forth. 
We  feel  there  is  a  place  that  belongs  to  the  people  so  that  they  can 
join  together  in  free  assembly  guaranteed  by  the  constitution,  purchase 
a  piece  of  mechanical  equipment  called  an  airplane  and  adhering  to 
all  of  the  safety  regulations  under  which  these  air  clubs  fall,  part  123, 
by  adhering  to  all  these  rules  they  can  fly  safely  and  inexpensively 
to  virtually  any  part  of  the  world  they  may  wish  to  go. 

Our  club  started  in  1971.  Our  dues  for  membership,  which  the  CAB 
has  found  a  rather  sticky  point  with  them,  was  $25  per  year  for  a  couple, 
$15  a  year  for  a  single  person.  Within  6  months  the  idea  evidently 
had  enough  appeal  at  least  in  our  end  of  the  country,  within  6  months 
we  had  10,000  members  and  we  were  growing  rapidly. 
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We  next  purchased  a  surplus  DC-7  and  later  on  we  picked  up  a 

Hiitrlios  Air  West  720  and  then  a  lirauill'  TiiO.  rntil  S('i)toiiil)or  of  last 
year  we  kept  four  aircraft  quite  busy  with  very  happy  people  goin^r 
for  approximately  50  percent  of  what  the  scheduled  "airlines  would 
have  had  to  charge  for  the  same  trip.  We  were  running  regular  flights. 

Senator  Kennedy.  What  kind  of  people  make  up  your  mcmbei-ship  ? 

Mr.  McDevitt.  I  would  say,  Senator,  probably  70  to  80  percent  of 
our  members,  and  last  September  we  had  60,000  memberships  in  the 
Northwest  and  British  Columbia,  of  those  approximately  65  or  70  per- 
cent would  be  people  considered  in  the  low  to  very  low  middle  income 
group.  We  have  a  small  scattering  of  professional  people  but  it  is  quite 
small  in  relation  to  the  total  size.  Most  are  retired,  college  students, 
high  school  students,  people  making  comparatively  low  incomes.  But 
they  have  dreams,  and  this  is  what  the  whole  idea  is  about,  they  have 
dreams  just  as  you  and  I  do  of  taking  a  vacation  in  the  islands.  i)crliaps 
in  the  Caribbean,  perliaps  they  want  to  take  their  kids  to  Disneyland 
but  the  cost  of  traveling  is  so  ])rohil)itive  l)v  the  normal  means.  We  go 
to  Disneyland  for  $75  a  round  trip,  children  half  price  and  w^e  have  a 
couple  of  sjiecials  each  year  just  for  Disneyland.  AVe  go  to  Nevada  for 
$75  a  round  trip  from  Seattle.  That  is  about  half  the  scheduled  fai'e. 
We  go  to  Honolulu  for  an  average  round  trip  price  of  about  $160. 

Senator  Kennedy.  Do  you  have  an  application  on  it  ? 

Mr.  McDevitt.  Senator,  we  have  a  trip,  I  think  one  of  the  best  il- 
lustrations I  can  give,  we  have  a  trip  scheduled  in  a  Boeing  727,  129 
passengers  came  to  Washington,  D.C.  in  April.  It  has  been  a  yearly 
thing  with  the  club.  The  people  want  to  see  the  cherry  blossoms,  what 
goes  on  in  these  halls,  and  these  holes  in  the  ground  that  will  one  day  he 
a  subway  system.  They  want  to  see  that  because  Seattle  doesn't  have  a 
subway  yet.  $170  a  round  trip  from  Seattle.  By  fare  by  Northwest 
Orient,  the  lowest  fare  quoted  was  $368.  Now,  that  is  cheap  fare.  More 
than  twice  as  much  is  what  we  are  going  to  have  to  charge  our  people 
and  our  people  will  get  a  small  meal  along  with  it  so  they  won't  starve 
on  the  way. 

The  way  we  do  that,  they  give  up  certain  things  to  belong  to  our 
club.  We  have  not  a  scheduled  airline  in  any  sense,  in  any  manner. 
Our  people  give  up  some  convenience.  We  don't  have  a  backup  plane. 
If  we  have  a  malfunction  in  Honolulu  the  people  will  sit  in  Honolulu 
until  we  fix  the  malfunction.  If  we  have  a  delay  because  of  a  hotel 
overbooking  or  something  like  that  and  we  have  a  problem  with  people 
getting  into  the  hotels  that  we  assumed  were  booked  and  accoimted  for 
we  are  going  to  have  to  work  that  out.  We  don't  have  the  backup  fa- 
cilities that  an  airline  has.  We  have  nothing  to  offer  the  businessman 
on  a  rigid  schedule  and  writing  off  his  ticket-on-account  paying  de- 
ductible company  dollars. 

^¥hilt  we  have  to  offer  is  for  the  little  old  lady  in  Washington,  oi' 
Boise,  Idaho,  who  saves  in  the  cookie  jar  for  a  couple  of  years  the 
pennies  and  dimes  that  are  left  over  from  the  social  security  check  and 
they  make  a  reservation  through  the  club  to  take  1  week  in  Honolulu  or 
something  like  that  and  for  many  of  them  it  is  the  dream  of  a  lifetime. 
We  send'people  from  Seattle  to  Brussels,  for  instance,  for  this  year 
slio-htlv  over  $?>00  round  trip  on  a  707,  the  lowest  scheduled  fare  out  of 
Seattle  is  almost  $500. 
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So  these  are  the  thing's  we  offer  as  a  private  organization.  These  are 
not  offered  to  the  general  public.  They  are  for  our  members  only, 
and  we  existed  like  this  for  about  li/^  years  with  the  tacit  approval 
of  CAB  because  we  asked  them  in  the  beginning  what  guidelines  are 
rliere. 

cab's  attempts  to  prohibit  air  club  international's  air  service 

In  1971  the  only  statutory  authority  over  air  travel  clubs  existed 
in  part  123  of  the  FAA.  We  existed  from  early  1971  until  late  1972 
without  any  hassle  from  the  CAB  at  all.  In  1972  they  decided  perhaps 
we  were  being  too  successful  at  what  we  were  doing  and  the  axe  began 
to  fall.  The  CAB  came  after  us  with  hearings  in  late  1973,  and  in 
May  1973  the  administrative  law  judge  gave  the  opinion  that  we 
were  a  common  carrier  acting  in  violation  of  section  401  without  an 
operating  certificate.  We  were  under  the  cloud  from  1972  until  Sep- 
tember of  last  year,  in  1974  the  CAB  cease  and  desist  order  which 
gave  us  60  days  in  which  to  wind  down  our  affairs  and  get  out  of 
business. 

[The  opinions  and  judgments  i-eferred  to  in  the  above  text  follow:] 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.C. 


lk-9-10 


DOCKET  24387 


CLUB  INTERNATIONAL,  INC. 

also  d/b/a  AIRCLUB  INTERNATIONAL, 

ARTHUR  JOEL  EISENBERG,  Individually, 
JUNE  E.  EISENBERG,  Individually, 
Respondents 

Enforcement  Proceeding 


Decided:  September  19,  IST't- 

Club  International,  Inc.,  found  to  be  engaged  in  air  transportation 
as  a  common  carrier  for  compensation  or  hire,  without  Board 
authorization, in  violation  of  Section  401(a)  of  the  Act,  and 
ordered  to  cease  and  desist  from  violating  the  Act. 

Arthur  Joel-  Eisenberg  found  to  be  engaged  in  air  transportation  as 
a  common  carrier  for  compensation  or  hire,  without  Board 
authorization,  in  violation  of  Section  401(a)  of  the  Act,  and 
ordered  to  cease  and  desist  from  violating  the  Act. 

June  E.  Eisenberg  found  to  be  engaged  in  air  transportation  as  a 

common  carrier  for  compensation  or  hire,  without  Board  authori- 
zation. In  violation  of  Section  401(a)  of  the  Act,  and  ordered 
to  cease  and  desist  from  violating  the  Act. 

APPEARANCES: 

Gerald  F.  Collier  for  Club  International,  Inc. 

Arnold  J .  Barer  for  Arthur  Joel  and  June  E.  Eisenberg.     ' 

James  W.  Tello  for  the  Bureau  of  Enforcement,  Civil  Aeronautics 

Board. 
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OPINION 
BY  THE  BOARD: 

This  proceeding  Involves  a  coinplalnt  by  the  Bureau  of  Enforcement 

y 

("BOE"  or  "the  Bureau")  against  Club  International   and  its  founders, 
Arthur  Joel  and  June  E.  Eisenberg  ("the  individual  respondents") 
charging  them  with  engaging  in  air  transportation  without  authori- 
zation from  the  Board  in  violation  of  Section  401(a)  of  the  Federal 
Aviation  Act  of  1958  ("the  Act") .  The  relief  sought  is  an  order 
directing  the  respondents  to  cease  and  desist  from  such  alleged 
violations. 

Following  hearings.  Administrative  Law  Judge  Louis  W.  Sornson 
issued  an  Initial  decision  on  June  6,  1973,  in  which  he  concluded 
that  the  operations  of  Club  International  constituted  common  carriage 
In  air  transportation  and,  hence,  that  they  were  In  violation  of 
Section  401(a)  because  the  club  lacked  operating  authority  from  the 
Board;  accordingly,  he  ordered  the  club  to  cease  and  desist  from 
violating  the  Act.  The  Administrative  Law  Judge  dismissed  the 
proceeding  Insofar  as  the  individual  respondents  were  concerned. 

Petitions  for  discretionary  review  of  the  initial  decision 
were  filed  by  both  the  club  and  BOE,  the  club  seeking  review  of  the 
determination  that  it  was  in  violation  of  the  Act  and  the  Bureau 


1,/   The  corporate  respondent  has,  since  the  commencement  of  this 
proceeding,  legally  changed  its  name  to  "Air  Club  International"; 
however,  for  purposes  of  consistency,  we  will  continue  to  refer  to 
the  club  herein  as  "Club  International." 
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-  2  - 
seeking  review  of  the  dismissal  of  its  complaint  against  the 
Elsenbergs.   By  Order  74-1-125  the  Board  granted  full  review  of  the 
Initial  decision.   Briefs  to  the  Board  have  been  filed  and  oral 
argument  was  heard  on  May  30,  1974. 

Upon  consideration  of  the  record  and  the  contentloni  of  the 
parties,  the  Board  has  determined,  for  reasons  hereinafter  set 
forth,  that  the  order  to  cease  and  desist  should  run  against  the 
individual  respondents;  except  to  this  extent,  we  affirm  the 
initial  decision  which  is  attached  hereto  as  on  appendix.  We 
adopt  as  our  own  the  reasoning,  findings  and  conclusions  of  the 
Administrative  Law  Judge  as  expressed  in  the  initial  decision 
except  to  the  extent  inconsistent  with  this  opinion. 

I 

Club  International's  modus  Operandi  Is  fully  described  in 

Judge  Sornson's  findings  and  we  see  no  need  to  repeat  the  details 

here.  Suffice  it  to  say  that  the  operations  were  concededly  patterned 

on  those  involved  in  the  Voyager  case  and  are  indistinguishable 

2/ 
from  Voyager's  in  any  material  respect.    There  was,  as  Judge 

Somson  said,  "a  substantial  advertising  and  promotional  program  .  .  . 

similar  in  nature  and  magnitude"  to  Voyager's  (I.D.,  17,  20).  As 


2/   Voyager  1000  et  al..  Enforcement  Proceeding.  Order  73-3-1 
(March  1,  1973),  aff'd,  Vuvagci:  1000  v.  Civil  Acrctiauciea  s-.-nc-l. 

489  F.2d  792  (C.A.  7,  1973),  cert,  denied.  U.S.  (May  13, 

1974) . 


51-146  O  -  76  -  pt.2  -  9 
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in  Voyager.  Club  International's  advertising  featured  destinations, 

flight  dates,  and  fares.  While  the  advertising  usually  indicated 

that  club  membership  was  a  prerequisite  to  participation  in  the 

flights,  this  was  also  the  case  in  Voyager,  and  as  in  Voyager . 

club  "membership"  was  "offered  to  the  public  at  large"  and  was 

"readily  available  to  anyone  willing  to  pay"  the  annual  dues 

3/ 
(Order  73-3-1,  p.  10).    Furthermore,  and  again  as  in  Voyager. 

the  financial  outlay  required  for  membership  was  nominal,  "par- 
ticularly when  viewed  in  light  of  the  fare  bargains  it  buys"  (id.) . 


4/ 


3^/   As  Judge  Sornson  found,  there  was  no  screening  of  "applicants" 
for  "membership."  The  club's  president  could  recall  no  Instance 
of  rejection  of  an  applicant,  and  stated:   "Based  on  the  informa- 
tion that  is  required  there  [on  the  application  form] ,  we  are 
interested  in  people  who  are  interested  in  joining  a  travel  club, 
and  by  showing  their  interest,  filling  out  the  application,  reading 
the  application,  understanding  what  they  are  joining,  we  accept 
them  on  that  basis"  (Tr.  625).   Indeed,  some  of  the  advertisements 
stressed  that  there  was  "no  membership  wait,"  or  that  "$15  annual 
dues  makes  you  a  member  and  immediately  eligible  for  savings— no 
6  months  wait!"  (BOE  Request  for  Admissions  as  to  Facts  and  Documents, 
Exhibits  B  and  I,  and  Answer  to  Request  for  Admissions,  p.  1).  The 
"six  months  wait"  obviously  refers  to  the  limitations  in  the  Board's 
pro  rata  charter  regulations. 

4/   For  example,  a  peak-season  Los  Angeles-Frankfurt  round  trip 
lasting  21  days  was  offered  by  Club  International  in  1972  for 
$269.  The  peak-season  14-21  day  excursion  fare  for  the  same  trip 
on  the  scheduled  air  carriers  was  $655.   Thus,  the  $15  annual 
dues  in  Club  International  purchased  a  net  savings  of  $371  on  this 
one  trip. 

We  note  in  this  connection  that  the  initial  cash  outlay  for 
Club  International  "membership"  was  less  than  that  found  to  be 
"relatively  insignificant"  in  Voyager  (Order  73-3-1,  p.  10). 
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In  sum,  the  Club  International  operation  involved  indiscriminate 

solicitation  of  every  member  of  the  public  with  as  little  as  $15 

in  his  pocket  ($25  for  a  family  man)  to  enjoy  the  pleasures  of 

Club  International  travel  at  savings  far  exceeding  the  "membership" 

charge.  As  the  Board  said  in  Voyager,  "the  very  reason  for  *  *  * 

[Club  International's]  existence  is  the  provision  of  transportation"; 

"the  basic  reason  for  obtaining  'membership'  is  to  take  advantage 

of  its  transportation  service,"  and  '"members'  are  solicited  from 

the  public  at  large  and  join  with  ease  [i.e.,  for  a  small  fee  and 

with  no  screening]  for  the  purpose  of  obtaining  transportation  at 

5/ 
reduced  rates"  (Order  73-3-1,  pp.  10-11).    On  the  authority  and 

reasoning  of  Voyager .  and  the  cases  cited  therein,  we  conclude  that 
Club  International  has  been  and  is  engaged  in  common  carriage,  and, 
lacking  operating  authority  from  the  Board,  has  been  and  is  in  vio- 
lation of  Section  401(a)  of  the  Federal  Aviation  Act. 


5/   We  are  not  persuaded  by  the  club's  contention  that  its 
solicitation  should  not  be  viewed  as  an  offer  of  transportation 
to  the  general  public  because,  allegedly,  "the  vast  majority  of  people 
who  have  joined  the  club  did  so  without  designating  a  specific  trip 
in  which  they  were  Interested"  and  "the  substantial  majority  of  Club 
members  have  yet  to  travel  on  a  Club  flight."  Rather,  we  find  to 
be  determinative  the  fact  that  the  club's  solicitation  focuses  upon 
the  travel  services  available  and  that,  whether  or  not  new  members 
immediately  avail  themselves  of  those  services,  they  have  the  option 
of  doing  so.   Moreover,  as  previously  indicated,  the  advertisements 
stressed  the  immediate  availability  of  service. 
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II 
Despite  the  fact  that  it  has  been  operating  in  clear  violation 
of  Section  401(a)  of  the  Federal  Aviation  Act,  Club  International 
contends  that  a  prior  course  of  administrative  conduct  works  an 
estoppel  precluding  effective  relief.   The  contention  starts  with 
the  rulemaking  proceedings  that  culminated  in  the  Federal  Aviation 
Administration's  promulgation  of  Part  123  of  the  Federal  Aviation 
Regulations  in  1968.  At  that  time,  the  club  says,  the  Board 
expressed  no  concern  that  flying  clubs  might  cross  the  line 
dividing  private  and  common  carriage.  Moreover,  it  continues, 
at  no  time  since  has  the  Board  adopted  regulations  to  define  the 
dividing  line.  The  next  step  in  the  estoppel  argument  is  a  letter 
sent  by  the  then  Director  of  the  Bureau  of  Enforcement  to  another 

club  in  February  of  1971  which,  according  to  the  club,  sanctioned 

6/ 
the  type  of  public  solicitation  it  used.    Finally,  the  club  says, 

the  Bureau  of  Enforcement  was  "generally  familiar"  with  its  promo- 
tional activities  for  some  time  prior  to  institution  of  the  proceeding. 
These  activities  were  allegedly  in  conformance  with  the  "guidelines" 
established  in  the  1971  letter  from  the  Bureau  of  Enforcement.  Hence, 
the  club  contends,  there  was  "knowledgeable  acquiesence"  In  its 


6/   The  letter,  quoted  in  full  in  footnote  9  of  Judge  Sornson's 
initial  decision,  stated  in  part  that  "your  flying  club  is  free 
to  solicit  the  general  public  to  become  legitimate  members  of  the 
club"  (emphasis  added),  but  "caution[ed] "  in  the  very  same  sentence 
"that  such  advertisements  should  not  hold  out  the  availability  of 
air  transportation  to  the  general  public." 
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operations  on  the  Bureau's  part.  From  all  this,  as  we  understand 
the  argument,  the  club  concludes  the  Board  la  estopped  from  pro- 
ceeding by  way  of  enforcement  action  (as  opposed  to  rulemaking) , 

and.  In  any  event,  that  a  cease  and  desist  order  may  not  preclude 

7/ 
continued  services  by  the  club  for  Its  present  menders. 

We  find  no  merit,  factual  or  legal.  In  the  estoppel  argument. 

In  the  first  place,  as  counsel  for  the  club  conceded  during  oral 

argument  (Tr.  23) ,  the  operations  of  the  club  have  never  received 

staff  approval,  and  certainly  not  approval  by  the  Board.   Indeed, 

the  club  never  even  approached  the  Board  or  Its  staff  to  ascertain 

whether  its  operations  presented  any  difficulties  under  the  Act's 

economic  regulatory  provisions.    Moreover,  we  find  nothing  in 

the  record  which  can  fairly  be  said  to  be  even  an  indication  that 


IJ       Judge  Somson  ruled  that  "Club  International  must  cease  holding 
out  air  transportation  even  to  its  [present]  members"  (I.D.  33). 
In  so  doing,  he  followed  the  Board's  action  in  Voyager. 
8[/   The  record  contains  a  handwritten  note  from  an  FAA  employee 
stating  that  the  "Board  has  no  jurisdiction  over  travel  clubs: 
therefore  advertising  the  facts  according  to  their  approved  club 
rules  is  acceptable  and  proper"  (see  I.D.,  pp.  14-15).  Obviously, 
however,  it  is  to  the  Board,  not  the  FAA  staff,  that  one  must 
look  when  the  Board's  Jurisdiction  is  the  question.  As  we  noted 
in  the  Voyager  case,  the  FAA  Itself  recognized  this  in  promulgating 
Part  123  (Order  73-3-1,  p.  12).   In  other  words,  the  Board,  not  the 
FAA,  is  the  "responsible  agency"  for  determining  issues  arising 
under  those  provisions  of  the  Act  which  it  administers.  United 
States  v.  Pennsylvania  Industrial  Chemical  Corp..  411  U.S.  655, 
674  (1973). 
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11 
the  club's  operations  had  received  Implicit  sanction. 

All  that  is  left  of  the  estoppel  argument,  then,  Is 
alleged  Inaction  on  the  part  of  the  Bureau  of  Enforcement  and 
of  the  Board.  Insofar  as  the  Bureau  Is  conceimed,  the  contention 
rests  on  the  conceded  fact  that  it  was  aware  of  the  club's  modus 
operandi  for  an  Indeterminate,  but  allegedly  considerable,  period 
of  time  before  commencing  formal  proceedings.   Insofar  as  the  Board 
Itself  Is  concerned.  It  rests  on  the  fact  that  the  Board  has  not 
promulgated  rules  establishing  the  dividing  line  between  private 
and  common  carriage  for  travel  clubs.  As  we  understand  the  argu- 
ment, the  Bureau's  "knowledgeable  acqulesence"  and  the  Board's 
own  failure  to  take  other  regulatory  steps  to  define  the  limits  of 
permissible  activities  by  flying  clubs  holding  no  Board  authorization 
combine  to  work  the  alleged  estoppel. 


9/   The  1971  letter  from  the  Director  of  the  Bureau  of  Enforcement 
falls  far  short  of  indicating  Board  blessing.  Counsel  recognized 
during  oral  argument  that  the  letter  was  In  no  way  binding  on  the 
Board.  Moreover,  we  do  not  read  It  as  sanctioning  the  type  of 
operation  here  Involved.   It  stresses  solicitation  of  the  public 
to  become  "legitimate  members"  of  a  club.   It  thus  obviously 
contemplated  a  club  with  some  bona  fide  membership  requirements, 
that  Is,  some  exclusivity  and  selectivity,  not  a  "club"  open 
Indiscriminately  to  each  and  every  member  of  the  public,  a  club 
with  no  membership  qualification  but  the  desire  to  travel  and  the 
ability  to  pay  a  trifling  sum  of  money. 
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The  contention  la  fatally  defective  as  a  matter  of  law.   It 

Is  settled  that 

"An  administrative  agency  Is  not  ordinarily 
under  an  obligation  immediately  to  test  the 
limits  of  its  jurisdiction.   It  may  await  an 
appropriate  opportunity  or  clear  need  for 
doing  so  .  .  ."  United  States  v.  American 
Union  Transport.  Inc..  327  U.S.  437,  455  (1946). 

The  Court  has  also  recognized  that  "unquestioned  powers  are  some- 
times unexercised"  for  various  perfectly  valid  reasons,  such  as 
"motives  of  expediency,  or  the  competition  of  more  pressing  concerns" 
United  States  v.  Morton  Salt  Co..  338  U.S.  632,  647-48  (1950).   Even 
assuming,  therefore,  that  the  Bureau  of  Enforcement  might  have  moved 

against  the  club  before  it  did,  ther«  is  no  estoppel  against  enforce- 

10/ 
ment  action. 

Nor  is  -there  any  basis  for  contending  that  the  Board  was 

required  to  promulgate  regulations  defining  what  a  flying  club  may 

and  may  not  do  without  Board  authorization.  An  agency  is  free  to 

11/ 
proceed  on  Che  basis  of  ad^  hoc  adjudication  rather  than  rulemaking. 

As  the  Board  explained  in  Voyager,  there  are  good  reasons  for  the 


10/  Obviously,  the  Bureau  acquired  considerable  knowledge  of  the 
club's  operations  before  it  moved.  This  is  simply  responsible 
investigation,  not  "knowledgeable  acqulesence"  in  the  activities 
being  investigated.  Moreover,  there  was  no  reliance  on  the 
alleged  "acqulesence."  The  club's  current  president  testified 
that  "we  were  never  told  that  the  CAB  had  seen  our  advertising" 
(Tr.  628).   Indeed,  the  Bureau  has  a  point  in  noting  that  Club 
International  actually  purchased  its  aircraft  after  the  proceeding 
against  Voyager  had  been  instituted.   It  was  Voyager  which  served 
as  Club  International's  model,  and  the  latter's  deepening  involve- 
ment in  the  business  after  Voyager's  operations  had  been  formally 
challenged  casts  considerablte.  ^v^bt  on  any  suggestion  that  it  was 
relying  on  alleged  BOE  "acqulesence." 

11/  See,  £.g_. ,  Securities  and  Exchange  Comm'n  v.  Chenery  Corp.. 
332  U.S.  194,  201-203  (1947). 
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choice  of  the  former  in  "defining  the  boundaries  between  private 

and  common  carriage  insofar  as  flying  clubs  are  concerned"   (Order 

73-3-1,  at  14).  We  adhere  to  what  the  Board  said  there  (id.) : 

"The  very  nature  of  the  question,  however,  and 
the  almost  limitless  variations  in  method  of 
operation  convince  us  that  such  a  proceeding 
would  be  little  less  than  futile.   The  bench 
marks  of  what  constitutes  a  'common  carrier' 
are  quite  clear  under  the  Transocean  and 
Hacienda  tests.  We  believe  that  a  case-by- 
case  application  of  these  standards  is  the  only 
proper  way  to  test  whether  the  activities 
involved  constitute  a  'common  carrier. '19/ 


"19/  As  the  Court  said  in  Hacienda,  'the  term 
"common  carrier"  ...  is  an  ancient  one  in 
our  law  and  has  been  applied  in  many  factual 
and  legal  contexts .' (298  F.2d  at  433).   Depending 
as  it  does  on  the  peculiar  facts  and  circumptances 
of  a  given  operation,  case-by-case  adjudication 
has  since  time  immemorial  been  the  normal  way 
of  applying  the  term  'common  carriage. ' "12/ 

12/  As  the  Supreme  Court  put  it  in  the  second  Chenery  case 
(332  U.S.  at  202-203): 

"  *  *  *  [T]he  agency  may  not  have  had  sufficient 
experience  with  a  particular  problem  to  warrant 
rigid if ying  its  tentative  judgment  into  a  hard 
and  fast  rule.... In  those  situations,  the  agen.cy 
must  retain  power  to  deal  with  the  problems  on 
a  case-by-case  basis  if  the  administrative 
process  is  to  be  effective.  There  is  thus  a 
very  definite  place  for  the  case-by-case 
evolution  of  statutory  standards.  And  the 
choice  made  between  proceeding  by  general 
rule  or  by  individual,  ad  hoc  litigation  is 
one  that  lies  primarily  in  the  informed  dis- 
cretion of  the  administrative  agency." 
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We  also  reject  the  contention  that,  If  not  estopped  from 

proceeding  by  way  of  enforcement  action,  the  Board  may  prohibit 

only  prospective  solicitation  of  the  public,  not  the  continued 

rendition  of  service  to  existing  "meobers."  Va  conclude  that 

Club  International  must  cease  and  desist  from  operating  as  a  connon 

carrier  in  violation  of  Section  401(a)  and  that,  as  In  Voyager. 

the  club  "must  cease  holding  out  air  transportation  even  to  Its 

so-called  members"  (Order  73-3-1,  p.  15).  What  was  said  In 

Voyager  applies  with  equal  force  here  (Id. .  at  pp.  15-16): 

"To  cease  doing  so  requires  much  more  than 
merely  stopping  Its  advertisements.  Voyager's 
program  and  the  ready  and  easy  availability  of 
eligibility  to  take  advantage  of  It  are  surely 
by  now  so  well  known  that  continuing  as  before 
could  be  holding  out  by  course  of  conduct  even 
If  all  advertising  were  eliminated.  However, 
simply  retaining  Its  membership  roster  at 
present  levels  and  declining  to  receive  new 
mend)ers  Is  also  Insufficient.  With  a  total 
present  eligibility  of  approximately  51,000 
persona.  Voyager's  membership  Is  too  large  to 
be  distinguished  from  the  general  public, 
especially  since  it  appears  some  857o  of  the 
current  members  became  such  by  responding  to 
Voyager's  general  solicitations.  Voyager  cannot 
expect  -  or  be  permitted  -  to  retain  the  benefits 
it  has  obtained  by  its  illegal  course  of  conduct."  13/ 


13/  Club  International  "membership"  stood  at  49,000  persons  at  the 
time  the  hearings  began  before  Judge  Sornson  in  December,  1972  (I.D. , 
17).  More  than  50  percent  of  the  "memberships"  were  taken  out  in 
response  to  newspaper  advertisements  or  other  mass  media  solicitation 
(I.D.,  19). 
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To  permit  the  club  to  retain  the  benefits  of  Its  Illegal  conduct 
by  continuing  to  serve  existing  members  would  In  effect  sanction 
continued  violation  of  the  Act.   It  would  thus  create  "the  mis- 
chief of  *  *  *  a  result  which  Is  contrary  to  a  statutory  design 
*  *  *  "  (Chenerv.  supra.  332  U.S.  at  203).  We  find  this  mischief 

far  "greater  than  the  ill  effect"  of  prohibiting  continued  service 

14/ 
to  existing  "members"  (id.) . 

We  are  nevertheless  fully  cognizant  of  the  fact  that  our 
decision  may  create  hardship,  particularly  for  "members"  in  good 
faith  who  are  presently  signed  up  for  transportation  in  the  imme- 
diate future.  To  minimize  this  Impact,  we  will  make  our  cease  and 
desist  order  effective  60  days  from  the  date  of  its  Issuance,  condi- 
tioned, however,  on  the  club's  elimination  of  all  advertising  and 
other  forms  of  solicitation  and  on  its  discontinuing  enrollment  of 
members  during  that  period. 

Ill 

The  next  issue  for  determination  is  whether  the  order  to 
cease  and  desist  should  be  framed  so  as  to  run  against  the  individual 
respondents.  The  Bureau  takes  the  position  in  this  regard  that 
Club  International  is  but  part  of  the  consolidated  business  enter- 
prise of  the  Sl^eA^er^  ^nd  :that  the  Eisenbergs  should  each  be 


14/  To  permit  contlnuaticn  of  service  to  existing  members  would 
mean  simply  that  a  favored  group  of  people  would  remain  free  to  take 
advantage  of  illegal  air  transportation  at  rates  far  below  what 
the  rest  of  the  public  would  have  to  pay  for  lawful  service. 
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Included  as  Individuals  In  the  cease  and  desist  order.  Judge  Somson 

found  "much  force  In  the  Bureau's  position,"  but  concluded  that 

(I.D.  at  34): 

"as  In  the  case  of  Voyager,  It  Is 

believed  sufficient  tnat  the  cease  and 

desist  order  bind  Club  International, 

its  directors,  officers,  employees,  servants, 

agents,  assigns  and  successors." 

Upon  consideration  of  the  record  herein  the  Board  finds  that 

the  issue  cannot  so  easily  be  resolved  by  reliance  upon  the  Voyager 

15/ 
decision,    and  that  the  facts  of  this  case  are  such  that  the 

order  to  cease  and  desist  should  run  specifically  against  the 

Elsenbergs  as  individuals. , 


15/  Unlike  the  Instant  case  where,  both  throughout  the  hearings 
and  in  the  initial  decision,  a  great  deal  of  attention  has  been 
focused  on  the  Involvement  of  the  Elsenbergs  In  the  alleged 
violations  of  Section  401(a),  in  Voyager  there  were  no  findings 
made  in  the  initial  deciabn  as  to  the  role  of  the  Individuals. 
Furthermore,  the  Bureau  of  Enforcement  focused  little  attention 
on  the  matter  when  it  petitioned  the  Board  for  discretionary  review 
in  Voyager.   Understandably,  since  the  issue  was  not  seriously  pressed 
by  its  proponent,  the  Board  did  not  examine  the  issue  in  detail  but 
simply  noted  in  a  footnote  that  the  complaint  would  be  dismissed 
with  regard  to  the  individual  respondents.  ££.  Trans  International 
Airlines  v.  C.A.B.,  432  F.2d  607,  611  (C.A.D.C.  1970), 
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As  subsequently  detailed.  It  Is  clear  on  this  record  that,  in 

overall  effect,  the  Elsenbergs,  organized  and  operating  through 

various  conqpanles  they  control  (Indeed  run) ,  have  conducted  air 

carrier  operations  under  the  name  of  Club  International,  The  Club 

Itself  Is  an  Integral  part  of  a  combination  of  Elsenberg  organizations, 

which  together  amount  to  a  single  Elsenberg  enterprise  providing 

unauthorized  air  transportation.  In  such  circumstances,  the  Elsenbergs 

are  to  be  viewed  as  an  "air  carrier"  In  violation  of  the  Act.  Twentieth 

Century  A.L..  Compliance  Proceeding.  21  C.A.B.  133  (1955),  aff'd. 

North  American  Airlines  v.  C.A.B. .  240  F.2d  867  (C.A.D.C.,  1956), 

cert,  denied.  353  U.S.  941  (1957);  Great  Lakes  Airlines.  Inc.. 

Enforcement  Proceeding.  29  C.A.B.  1197  (1959),  aff'd.  Great  Lakes 

Airlines  v.  C.A.B..  291  F.2d  354  (C.A.  9,  1961),  cert,  denied.  368 

JL6/ 
U.S.  890, 

Moreover,  Irrespective  of  whether  the  Elsenbergs  are 

themselves  viewed  as  an  "air  carrier,"  the  order  properly  may 

run  against  them  as  Individuals  If  the  record  establishes  that  they 

were  the  "moving  parties"  in  the  "transactions  *  *  *  which  resulted 

In  the  violation."  Flushing  Harps  Football  and  Social  Club.  43 

C.A.B.,  46,  57  (1965).  As  the  Court  of  Appeals  for  the  Ninth 

Circuit  has  put  it,  the  question  is  whether  the  indivldtial  respondents 


16/  The  statute  itself  defines  an  air  carrier  as  one  engaging 
"directly  or  Indirectly  or  by  *  *  *  any  *  *  *  w;r§agegea£"  in  air 
transportation.  (Section  101(3)).  We  also  note  that  the  statutory 
definition  of  "operation  of  aircraft"  contains  recognition  of  the 
fact  that  one  may  do  something  by  "causing"  or  "authorizing"  that 
It  be  done  (Section  101(26)).  ^' 
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"participated  In  tha  activities  which  gave  the  flights  the  character 
of  'air  transportation'",  i.e.,  whether  they  "did  in  fact  participate 

in  a  comnon  course  of  conduct  which  constituted  the  furnishing  of 

11/ 
'air  transportation'  without  the  required  certificate."    If  so, 

and  particularly  if  the  record  supports  the  view  that  there  is  a 

risk  of  future  violations  by  such  individuals,  a  cease  and  desist 

order  against  them  is  appropriate  for  effective  enforcement.  With 

the  foregoing  in  mind,  we  ttirn  to  the  record. 

Mr.  Eisenberg  was  the  "moving  force"  behind  the  club's 

establishment  (I.D.,  10),  and,  as  the  enforcement  attorney  accurately 

characterizes  the  facts,  the  club  "is  controlled  and  operated  as 

part  of  a  biisiness  enterprise  of  Arthur  Joel  and  June  B.  Eisenberg" 

(BGE  Br.,  p.  6).  The  club  is  but  a  part  of  a  "profit-motivated 

venture"  (id.  at  26),  the  "working  elements"  of  which  are  other 

Eisenberg  organizations  (id.  at  27).  The  club's  aircraft  were 

acquired  from  the  Eisenbergs,  d/b/a  Air  International  and  from 

American  Aviation  Services,  Inc.,  a  corporation  wholly  owned  by 

18/ 
the  Eisenbergs.     Of  even  greater  significance  is  International 

Travel,  Inc.,  a  travel  agency  owned  Jointly  by  the  Eisenbergs,  and 

of  which  Mrs.  Eisenberg  is  president.  From  the  club's  earliest  days, 


17/  M&R  Investment  Co.  v.  CJl.B..   309  F.2d  49,  51  (C.A.  9,  1962). 
Accord:  Las  Vegas  Hacienda  v,  C.A.B. .  298  F.2d  430,  440  (C.A,  9, 
1962),  cert,  denied.  369  U.S.  885. 
18/  I.D.  15-16,  24. 
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Internatloaal  Travel  played  a  major  role  la  club  activities.  The 
"founding  members"  of  the  club  were  "key  employees"  of  the 
Elaenberg's  travel  agency  (along  with  an  Elsenberg  relative)  (I.D. 
13).  The  same  three  Individuals  also  comprised  the  original  board 
of  directors  and  were  the  original  executive  officers  (Id.). 

Later,  Mt.  Elsenberg  himself  became  a  board  member  and  took  over 

HI 
the  club's  presidency  (Id.). 

The  over-all  relationship  of  the  travel  agency  to  the  club  was 

well  summarized  by  Judge  Somson  as  follows  (I.D.  16): 

"*  *  *  [I]n  the  early  days  of  the  club  it 
operated  to  a  substantial  extent  on  funds  or 
credit  advanced  by  the  Elsenbergs,  either 
directly  or  Indirectly  through  the  Elsenberg 
travel  agency.  International  Travel.  Among 
other  things,  Elsenberg  co-signed  notes  for 
substantial  loans  made  to  the  club.  The  office 
manageriand  other  office  employees  remained  on 
the  payroll  of  International  Travel.  The 
advertising  of  the  club  was  placed  through 
International  Travel  or  Its  'house*  advertising 
agency.  Travel  Ads;  apart  from  the  advance  of 
funds  Involved,  this  practice  has  resulted  In 
substantial  savings  for  the  club  by  reason  of 
the  contract  and  discount  rates  and  accordingly 
It  has  been  continued.  Moreover,  once  the  dub 
flights  commenced,  with  International  Travel 
making  the  ground  arrangements,  at  commission 
rates  stated  to  be  advantageous  to  the  club 

157^  "*  *  *  [W]hen  he  resigned,  Vanetta  Warren  [the  original 
president],  who  had  become  secretary-^treasurer,  became  president 
again;  Belle  Silver  replaced  Max  Silver  [former  vice  president 
and  an  Elsenberg  relative];  and  Mary  Flodln,  another  eiQ>loyee 
of  International  Travel,  became  secretary- treasurer  *  *  *" 
(I.D.  13). 
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compared  with  usual  travel  agency  rates,  the 
hotels  and  other  providers  of  the  ground 
servloes  were  paid  by  International  Travel, 
and  the  club  waa  not  billed  until  relmburseaent 
was  convenient.  Substantial  funds  were  In 
effect  advanced  to  Club  International  by 
International  Travel  in  this  manner. 

"It  Is  noted  that  by  reason  of  the  club's 
being  so  substantially  Indebted  to  and  dependent 
on  Elsenberg  for  funds  and  credit  Elsenberg 
has  in  effect  acted,  without  portfolio,  as  the 
financial  manager  of  Club  International,  with 
power  to  sign  checks  and  with  his  signature 
or  approval  being  required  for  all  large  checks 
on  the  club's  checking  account." 

As  the  enforcement  attorney  aptly  observes  in  his  brief  to 

the  Board  (p.  30) ,  the  record  owemhelaingly  establishes  that  "the 

Club  International  operation  is  permeated  with  the  Elsenberg 's 

activities."  We  conclude  from  it  that  the  club  was  an  Elsenberg 

operation,  run  by  them  as  an  adjunct  to  their  travel  agency,  using 

travel  agency  employees  and  their  own  tiae,  efforts,  and  financial 

resources  to  accoo^llsh  every  significant  aspect  of  the  club 

<^>eratlon.  We  thus  find  that  the  individual  respondents  did  in 

fact  participate  in  the  conduct  irtiich  made  the  club's  operations 

illegal.  Indeed,  they  supplied  its  guiding  spirit. 

We  also  conclude  that  the  cease  and  desist  order  should  run 

against  the  Eisenbergs  as  individuals.  The  club  and  the  other 

ccnqpanies  coii^>rlslng  the  transportation  venture  of  which  it  Is  a 

part  are.  In  reality,  the  Eisenbergs.  Moreover,  their  motivation 
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in  that  v«ieure  has  been  profit  and  tiieix  pecsonal  Investaent  In 

20_/ 
iJt,   directly  and  through  their  other  coapanlaa,  la  substantial. 

Ve   think  with  the  Bureau  of  Enforceaent  that  ^thla  profit-motivated 

boslneas  now  constitutes  too  large  a  peraonal  Investment  for  the 

£ls«il>erg8  to  abandon"  (&0&  Br.,  28).  CossBon  sense  dictates  that 

such  an  investaent  will  be  put  to  otlncr  uses  and,  to  repeat.  It 

is  In  a  very  real  sense  the  Els«abergs*  pTsooal  Investment. 

Accordingly,  we  conclude  on  the  basla  of  this  record  that  a  cease 

and  desist  order  directed  to  the  Elsenbergs  as  officers,  successors, 

assigns,  etc.  of  the  club  would  not  adequately  guard  against  further 

Illegal  conduct  by  them.  We  will,  therefore,  order  them,as 

individuals,  to  cease  and  desist  from  further  violations. 

IV 

The  cltd>  assigns  as  prejudicial  error  various  evidentiary  and 

procedural  rulings  of  the  Administrative  Lstw  Judge.  We  find  no 

such  error. 


207  For  example,  the  B-720  leased  to  the  cldb   by  the  Eisenberg- 
owned  American  Aviation  Services,  Inc.,  represents  an  Investment 
of  more  than  $400,000.  The  Elsei^ergs  spent  another  $431,000  for 
the  B-707  now  oimed  by  the  clvb.     We  cannot  accept  Judge  Somson's 
footnote  observation  that  the  Elsenberge^  Interest  in  the  club  was 
partially  comparable  to  the  noapecimlary.  Interest  of  one  devoting 
time  and  effort  to  a  field  of  interest  such  as  "music  *  *  *."  We 
agree  that  they  have  a  special  interest  in  "group  air  travel," 
but  that  interest  was  plainly  profit-motivated. 

21/  Since  the  alleged  procedural  errors  are  simply  enimierated  in 
the  club's  brief  without  the' "ipi^port  or  justification"  which  is 
called  for  by  the  Board's  rules  (14  C.F.R.  §302. ^KcJ),  the  Board 
could  simply  disregard  this  aspect  of  respondent's  brief.  Never- 
theless, we  have,  considered  the  club's  procedural  objections  on  the 
merits  and  conclude  that  they  must  be  rejected  In  their  entirety. 
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1.  Five  Bureau  of  Enforcement  exhibits  were  received  In 
evidence  over  the  club's  objection.      BOE-111  Is  an  affidavit 
of  the  advartlalng  director  of  the  Anchorage  Dally  Times  attesting 
to  the  authenticity  of  various  papers  attached  to  his  affidavit. 
B0E-I12  and  113  are  among  the  attachments.  The  former  Is  a  printed 
form,  "Newspaper  Publisher's  Statement,"  setting  forth  the  paper's 
circulation,  maricet  area,  subscription  prices,  and  the  like. 
BOE-113  Is  a  dipping  of  a  Club  International  advertisement  In  the 
Anchorage  Dally  Times. 

The  club's  objection  was  that  receipt  of  these  eidilblts 
contravened  the  hearsay  rule.  It  did  not,  however,  question  the 
authenticity  of  the  documents.  Apart,  therefore,  from  the 
Inapplicability  of  judicial  rules  of  evidence  to  administrative 
proceedings  (e.£.,  Richardson  v.  Persies .  A02  U.S.  389  (1971)), 
we  find  the  club's  objection  hypertechnlcal  and  without  merit. 

Equally  merltless  Is  the  objection  to  BOE-135,  a  summary,  pre> 
pared  by  a  BOE  witness,  of  similar  affidavits  by  employees  of  other 

22_/  BOE-111-113,  135,  and  136. 
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newspapers.  Those  affidavits  were  available  to  the  club  durlxig 

a./ 

the  hearings  and  they  remain  available.      Summaries  such  as 
BOE-135  have  received  Judicial  sanction,     and  In  any  event,  as 
In  the  case  of  BOE  111-113,  the  correctness  of  the  facts  remains 
unquestioned. 

Also  challenged  Is  the  culmlsslon  of  BOE-136,  a  blank  copy 
of  a  form  letter  and  questlonalre  sent  by  the  Bureau  to  various 
club  members  during  Its  Investigation  of  the  club.  While  we 
agree  with  the  club  that  the  exhibit  has  no  probative  value,  no 
harm  was  done  by  Its  admission. 

2.  The  club  contends  that  the  Administrative  Law  Judge 
liiq>roperly  denied  -the  respondents  full  access  to  a  prior  written 
narrative  statement  prepared  by  Mr.  Rickey,  the  Bureau's  Investi- 
gator, l^.e^. ,  his  so-called  "Jencks"  statement.  We  find  no  error 
In  this  regard.  Judge  Somson  required  the  Bureau  to  supply 
respondents  with  only  such  excised  portions  of  the  report  as  were 

relevant  to  Mr.  Rickey's  direct  testimony.  This  Is  the  method 

251 
provided  for  by  the  Jencks  Act  Itself.      In  any  event.  It  has 


23/ Though  not  received  In  evidence,  they  accompany  the  record 
and  are  physically  Included  In  It. 

24/  Wlllapolnt  Oysters  v.  Ewlng.  174  F.2d  676,  691  (C.A.  9,  1949). 
25/  18  U.S.C.  §3500. 
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bMn  h«ld  that  the  J«ncka  nxle  la  a^llcabla  to  administrative 

proc— dlnga  "only  aa  a  aaaaur*  of  tha  £uod«aantalB  <f  fair  play" 

(■Craat  Lakaa  Alrllnaa.  lac,  y.  CjJUB.,  »I  T.2d  354,  365  (C.A.  9, 

1961)),  aad  we  find  that  tha  Adnialatratlva  Law  Judge 'a  action  In 

thia  regard  waa  enlnantly  fair.  Indeed,  tfae  Judge  laapected  the 

entire  Inveatlgatlve  report  In  camera  mtd   dateralmd  that  there  were 

aoM  four  paragraphs  In  the  report  In  addltlOD  to  thoae  otherwise 

aade  available  by  the  Bureau  which  related  to  tfae  direct  testlfflony 

of  Mr.  Rickey  and  which,  therefore,  were  to  be  made  available  to 

cooaael  for  the  respondents.  Upon  review  of  tfae  investigative  report 

and  consideration  of  the  arguaents  presented,  tfae  Boerd  concludes 

tiiat  the  Administrative  Law  Judge  properly  exercised  his  discretion 

In  this  regard. 

3.  Finally,  the  diA  diargea  that  Judge  Somson  erred  In 

dmylng  the  respondents'  notion  pursuant  to  Kule  19(f)  and  (g)  of  the 

Board's  Rules  of  Practice  (14  C.F.R.  302.19(g))  for  the  production 

of  certain  documents  In  the  possession  of  the  Board  and  In  quashing 

subpoenas  Issued  to  a  District  Office  of  the  Federal  Aviation 

21/ 
Administration  and  to  tfae  Waahington  State  Attorney  General. 


26/  Subsequent  to  Issuance  of  ttie   initial  dedaion,  counsel  for 
CltA  International  made  a  request  to  tiie  Board  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C.  S552,  for  essentially  the  same 
materials  sou^t  In  the  Rule  19(g)  motion  (see  Infra,  n.  26).  The 
denial  of  that  request  by  the  Director  of  BOE  va.a   appealed  to  the 
Managing  Director  pursuant  to  Section  J10.9  of  the  Regulations 
(14  C.F.R.  310.9).  The  Managing  Director,  in  turn,  by  a  letter  of 
September  6,  1973,  referred  the  appeal  to  the  Board  pursuant  to 
Section  310.9(d).   By  separate  action,  we  have  today  ruled  on  that 
appeal.  ...;?,  V  i 
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The  production  of  such  documents  was  sought  for  the  purpose  of 

"supporting  Respondent's  position  on  administrative  estoppel" 

21/ 
(Brief  of  Club  International  to  the  Board,  at  45).      This,  we 

find.  Is  the  answer  to  the  club's  assertion  of  error.  All  of  the 

club's  discovery  requests  were  directed  to  supporting  a  legal 

theory  which  we  have,  earlier  In  this  opinion,  rejected  as  wholly 

lacking  In  merit.  Thus,  to  the  extent  that  such  materials  exist, 

they  were  Irrelevant  to  the  Issues  properl>  presented  In  the 

proceeding.  Since  Rule  19  specifically  provides  that  a  showing  of 

the  relevance  of  the  evidence  sought  must  be  made  before  a  subpoena 

shall  even  Issue  or  a  motion  for  production  Is  granted,  we  conclude  for 


27/  Specifically,  the  motion  for  production  sought  from  the  Board 
all  communications  between  the  Board  and  the  FAA  concerning  Club 
International  from  November  1,  1970  until  the  date  of  the  hearing, 
or  any  memoranda  thereof;  all  documents  relating  to  the  club  which 
were,  during  that  period,  transmitted  by  the  FAA  to  the  Board;  all 
communications  between  the  FAA  and  the  Board  concerning  FAR  Part  123; 
and  all  communications  between  BOE  and  the  Department  of  State  or 
any  foreign  government  relating  to  the  club  during  the  aforementioned 
time  period. 

The  subpoena  to  FAA  District  Office  No.  35  sought  all  documents 
transmitted  to  It  by  the  club,  and  all  written  conmiunlcatlons  In  Its 
possession  between  the  FAA  and  the  club;  all  written  communications 
between  the  District  Office  and  the  Board  concerning  the  club  and  any 
documents  relating  to  the  club  transmitted  by  that  office  to  the 
Board;  all  written  comnunlcatlons  between  the  District  Office  and 
any  state  or  local  prosecuting  attorney  or  any  private  person 
concerning  the  club;  any  written  reports,  memos  or  Inter-off Ice 
comnunlcatlons  concerning  the  dub;,  and  all  conmiunlcatlons  between 
that  office  and  the  FAA  In  Washington,  D.C.  relating  to  the  club. 

The  documents  sought  from  the  State  Attorney  General  were  all 
written  communications  between  the  Attorney  General  and  the  FAA  or  the 
Board  concerning  the  club;  all  written  communications  in  his  possession 
between  the  FAA  or  the  Boarc^  and  any  private  person  concerning  the  club; 
and  any  written  communications  between  the  Attorney  General  and  any 
private  person  relating  to  FAA  or  Board  certification  of  the  club. 

I    A  1   ••  •  .    .  . 
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this  reason  that  the  AdmlnlstTatlvc  Law  Judge  correctly  rejected 
tiie  ddb^s  discovery  demands. 

In  view  of  the  foregoing  and  all  the  evidence  of  record,  vc 
find  — 

1«  That  Club  Intematiooal,  lac.,  a  corporation  organized, 
existing,  and  doing  business  under  the  lavs  of  the  State  of  Oregon, 
■nd  Arthur  Joel  Elsenberg  and  June  £.  Elsexd>erg,  Individually,  have 
held  themselT^es  out,  and  continue  to  hold  ttaenselves  out,  to  the 
ptd>llc  as  a  comion  carrier  to  provide  transportation  by  aircraft 
of  persons  in  interstate,  overseaa,  and  foreign  conaserce  for  coot- 
pensation  or  hire  and  are  an  air  carrier  as  defined  in  Section  101 
(3)  of  the  Act  engaged  directly  la  the  transportation  of  persons  by 
air  vithin  the  mpaning  of  the  Act. 

2.  That 'Club  Intematlonal  and  Arthur  Joel  Elsenberg  and 
June  E.  Elsenberg,  individually,  have  not  held  end  do  not  bold  a 
certificate  of  public  convenience  and  necessity  or  other  authority 

28/  Similarly  we  find  no  error  in  Judge  Somson^s  refusal  of 
the  club's  request  for  issuance  of  snbpoenas  duces  tecum  to  certain 
common  carriers.  The  club,  gives  na  indication  in  its  brief 
as  to  its  purpose  in  seeking  such  evidence.   In  the  initial  decision 
Judge  Somson  indicates  that  the  docuaents  were  sought  for  the 
purpose  of  differentiating  the  scheduled  carriers'  activities 
from  those  of  the  club  (I.D.  at  31),  while  the  "Bureau's  brief  states 
that  the  purpose  was  to  denonstrate  nondlverslbn'  or  lack  of 
competitive  isqiact  (Brief  of  BOR  to  the  Board,  at  45) .  For  which- 
ever reason  the  evidence  vas  sought,  it  clearly  would  not  have  been 
pertinent  to  the  Issues  presented  In  the  proceeding  and,  consequently, 
it  was  properly  excluded  (See  Voyager  1000,  Enforcement  Proceeding, 
Order  73-3-1,  at  12,  n.  167T 
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from  the  Board  authorizing  them  to  engage  in  air  transportation 
o£  persons  or  property  as  a  common  carrier. 

3.  That  Club  International  and  Arthur  Joel  Elsenberg  and 
June  E.  Elsenberg,  individually,  have  been  and  continue  to  be  in 
violation  o£  Section  401(a)  of  the  Act. 

4.  That  Club  International,  its  officers,  directors,  agents, 
employees,  representatives,  successors,  and  assigns^  and  Arthur  Joel 
Elsenberg  and  June  E.  Elsenberg,  individually,  should  be  ordered  to 
cease  and  desist  from  engaging  in  air  transportation  in  violation 
of  Section  401(a)  of  the  Act. 

An  appropriate  order  will  be  entered. 

TIMM,  Chairman,  GILLILLAKD,  Vice  Chairman,  MUlErTI  and  WEST, 
Members,  concurred  In  the  above  opinion.  O'MELIA,  Member,  did  not 
participate. 
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DOCKET  2U387 


THE  ADMINISTRATIVE  LAW  JUDGE'S  INITIAL  DECISION  REFERRED  TO 

HEREIN  IS  NOT  ATTACHED  TO  THIS  COPY  BECAUSE  OF  THE  WIDE  CIRCULATION 

« 
GIVEN  AT  THE  TIME  OF  ITS  RELEASE.   THE  INITIAL  DECISION  IS  ATTACHED 

TO  THE  ORIGINAL  OF  THE  BOARD'S  OPINION  AND  TO  THE  OFFICIAL  COPIES 

IN  THE  BOARD'S  FILES  AND  MAY  BE  EXAMINED  THERE.   IT  WILL  ALSO  BE 

PRINTED  AS  PART  OF  THE  OFFICIAL  "CIVIL  AERONAUTICS  BOARD  REPORTS." 
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Order  7^-9-70 


UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BQAHD 

WASHINGTON,  D.  C. 


Adopted  by  the  Civil  Aeronautlca  Board 
at  Its  office  In  Washington,  D.C. 
on  the  19th  day  of  Septeaiber,  171^ 


CLUB  INTERNATIONAL,  INC. 

ARTHUR  JOEL  EISENBERG,  Individually 

JQME  E.  EISENBERG,  Individually 

Respondents 

Enforcement  Proceeding 


Docket  2J»387 


ORDER 

A  full  public  hearing  having  been  held  In  the  above -entitled 
proceeding,  and  the  Board,  upon  consideration  of  the  record,  having  Issued 
its  opinion  containing  Its  findings,  conclusions,  and  decision, 

IT  IS  ORDERED: 

1.  That  Club  International,  Inc.,  its  officers,  directors,  agents, 
representatives,  successors,  and  assigns,  and  Arthur  Joel  Elsenberg  and 
June  E.  Elsenberg,  Individually,  cease  and  desist  from  engaging  in  air 
transportation  in  violation  of  Section  401(a)  of  the  Federal  Aviation 
Act  by  holding  out  to  the  public  at  large  transportation  by  aircraft 
for  compensation  or  hire  through  menbership  in  Club  International  or 
any  other  similar  organization  operating  in  a  coiiq>arable  manner. 

2.  That  this  order  shall  be  effective  sixty  (60)  days  after  issuance 
thereof,  provided,  however,  that  Club  International  shall  during  said 

60  days  discontinue  all  advertising  and  public  promotion  of  Club 
International  membership  and  services,  and  shall  not  during  said  60 
days  accept  any  new  menber. 

3y  the  Civil  Aeronautlca  Board: 


EDWIN  Z.  HOLLAND 
Secretary 
(SEAL) 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON.  D.  C. 


CLUB  INTERNATIONAL,  INC.,  et  a_l_. 
ENFORCEMENT  PROCEEDING 

DOCKET  24387 


INITIAL  DECISION  OF 
ADMINISTRATIVE  LAW  JUDGE  LOUIS  W.  SORNSON 

Served: June  6,  1973 

Upon: 

Gerald  F.  Collier,  307  Occidental  Avenue,  Seattle,  Washington 
98104,  for  Club  International,  Inc.,  corporate  respondent. 

Arnold  J.  Barer,  Wettrick,  Toulouse,  Lirhus  &  Hove,  724  Arctic 
Building,  Seattle,  Washington  98104,  for  Arthur  Joel  and  June  E. 
Eisenberg,  individual  respondents. 

James  W.  Tello,  Civil  Aeronautics  Board,  1825  Connecticut 
Avenue,  N.  W. ,  Washington,  D.  C.  20428,  for  the  Bureau  of  Enforce- 
ment. 


This  initial  decision  is  rendered  pursuant  to  the  authority  delegated 
to  Administrative  Law  Judges  under  Rule  27  of  the  Rules  of  Practice  in 
Economic  Proceedings.   It  becomes  effective  as  the  final  order  of  the 
Board  30  days  after  service  thereof  unless  a  petition  for  discretionary 
review  is  filed  within  21  days  after  service  thereof  in  accordance  with 
Rule  28  or  the  Board  issues  an  order  within  said  30-day  period  to  review 
upon  its  own  initiative.   If  a  petition  for  discretionary  review  is  timely 
filed  or  action  to  review  is  taken  by  the  Board  upon  its  own  initiative 
the  effectiveness  of  this  initial  decision  is  stayed  until  further  order 
of  the  Board. 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


CLUB  INTERNATIONAL,  INC.,  et  al. . 
ENFORCEMENT  PROCEEDING 

DOCKET  24387 


Club  International,  Inc.,  found  to  be  a  common  carrier  engaged  in 
air  transportation  without  Board  authorization  and  ordered 
to  cease  and  desist  from  violating  the  Act.   Complaint  dis- 
missed as  to  individual  respondents. 


Appearances: 

Gerald  F.  Collier  for  Club  International,  Inc.,  corporate 
respondent, 

Arnold  J.  Barer  for  Arthur  Joel  and  June  E.  Eisenberg, 
individual  respondents. 

James  W.  Tello  and  Stephen  A.  Alterman  for  the  Bureau  of 
Enforcement . 

Paul  Reiber  for  Individual  Members  of  Club  International,  Inc. 
(Appearing  under  Rule  214  of  the  Board's  Rules  of  Practice). 

Ronald  A.  Bertman  for  Alaska  Airlines,  Inc.  (Appearing  under 
Rule  214). 

H.  S.  Lippincott  for  Association  of  American  Air  Travel  Clubs 
(Appearing  under  Rule  214) . 
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INITIAL  DECISION  OF 
ADMINISTRATIVE  LAW  JUDGE  LOUIS  W.  SORNSON 

PRELIMINARY 

Statement  of  Proceeding  and  Primary  Issue.   This  proceeding  involves 

a  complaint  by  the  Bureau  of  Enforcement  (Bureau)  charging  Club  Inter- 

1/ 
national,  Inc.  (Club  International),   corporate  respondent,  and  Arthur  Joel 

and  June  E.  Eisenberg,  individual  respondents,  with  engaging  in  air  trans- 
portation as  a  common  carrier  without  operating  authority  from  the  Board 

in  violation  of  section  401(a)  of  the  Federal  Aviation  Act  of  1958,  as 

2/ 
amended  (Act).    The  relief  sought  is  an  order  directing  the  respondents 

to  cease  and  desist  from  such  alleged  violations. 

After  service  of  the  con^laint,  respondents  filed  answers  stating 

that  Club  International  is  an  Oregon  nonprofit  corporation  headquartered 

in  Seattle,  Washington;  that  Club  International  is  an  air  travel  club 

which  holds  an  operating  certificate  issued  by  the  Federal  Aviation 


1^1   The  corporate  respondent's  board  of  directors  has  adopted  a 
resolution  that  the  corporation's  name  be  changed  to  "Air  Club  Inter- 
national," and  the  corporate  respondent  is  now  doing  business  under 
this  name.   However,  it  is  not  clear  that  the  change  of  name  has  been 
legally  effected. 

2/  Section  401(a)  of  the  Act  provides,  "No  air  carrier  shall 
engage  in  any  air  transportation  unless  there  is  in  force  a  certifi- 
cate issued  by  the  Board  authorizing  such  air  carrier  to  engage  in 
such  transportation."   "Air  carrier"  is  in  turn  defined  by  section 
101(3)  of  the  Act  as  "...  any  citizen  of  the  United  States  who  under- 
takes, whether  rlirectly  or  indirectly  or  by  a  lease  or  any  other 
arrangement,  to  engage  in  air  transportation  ...."   Finally,  "air 
transportation"  is  defined  by  sections  101(10)  and  (21)  as  "...  the 
carriage  by  aircraft  of  persons  or  property  as_a  common  carrier  for 
compensation  or  hj^re  ...  in  commerce  between  ^interstate,  overseas, 
or  foreign  points/." 
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3/ 

Administration  (F.A.A.)  pursuant  to  Part  123  of  its  Regulations;   and 

that  Club  International  conducts  operations  as  an  air  travel  club  ex- 
clusively for  its  members.   Respondents  denied  that  Club  International 

it/ 
conducts  operations  as  a  common  carrier  and  therefore  asserted  that 

its  operations  are  not  subject  to  the  jurisdiction  of  the  Board  under 
section  401  of  the  Act.   By  way  of  an  affirmative  defense,  the  re- 
spondents averred  that  in  view  of  Board  acquiescence  in  the  operations 
of  Club  International  and  other  air  travel  clubs  using  large  aircraft 

under  F.A.A.  Part  123,  without  classification  or  regulation  as  pro- 

5/ 
vided  by  section  416(a)  of  the  Act,   or  any  other  indication  of  Board 

jurisdiction,  the  Board  is  estopped  from  enforcement  action  not  con- 
sistent with  fundamental  fairness  and  due  process; 

Following  procedural  steps  and  the  disposition  of  various  matters, 
a  public  hearing  was  held  on  December  5  through  13,  1972,  in  Seattle, 
Washington,  and  on  January  16  and  17,  1973,  in  Washington,  D.  C.   Briefs 
have  been  filed  by  the  corporate  respondent.  Club  International;  the 


3/  Part  123  of  the  F.A.A.  Regulation,  14  CFR  123  (F.A.A.  Part  123), 
is  entitled  "Certification  and  Operations:   Air  Travel  Clubs  Using  Large 
Aircraft."   Section  123.1(b)  provides,  "For  the  purposes  of  this  part, 
'air  travel  club'  means  a  person  who  engages  in  the  carriage  by  airplanes 
of  persons  who  are  required  to  qualify  for  that  carriage  by  payment  of  an 
assessment,  dues,  membership  fee,  or  other  similar  type  of  remittance." 

4/  Thus,  the  primary  issue  in  the  proceeding  is  whether  Club  Inter- 
national has  been  operating  as  a  "common  carrier." 

51    Section  416(a)  of  the  Act  provides  as  follows:   "The  Board  may 
from  time  to  time  establish  such  just  and  reasonable  classifications  or 
groups  of  air  carriers  for  the  purposes  of  this  title  as  the  nature  of 
the  services  performed  by  such  air  carriers  shall  require;  and  such 
just  and  reasonable  rules  and  regulations,  pursuant  to  and  consistent 
with  the  provisions  of  this  title,  to  be  observed  by  each  such  class 
or  group,  as  the  Board  finds  necessary  in  the  public  interest. 

,  c-  \    •    ■■-  "■ 
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individual  respondents,  Arthur  Joel  and  June  E.  Eisenberg,  and  the  Bureau. 
Statements  of  position  have  been  filed  by  Individual  Members  of  Ciub  Inter- 
national and  the  Association  of  American  Air  Travel  Clubs,  pursuant  to 
Rule  214  of  the  Board's  Rules  of  Practice. 

Air  Travel  Clubs  --  Board  Jurisdiction  and  Adjudication.   Respondents' 
exhibit  No.  172  contains  a  list  of  air  travel  clubs  currently  holding 
F.A.A.  authority  pursuant  to  F.A.A.  Part  123.   The  list  shows  the  names 
and  headquarters  of  thirty  air  travel  clubs  operating  large  aircraft.   The 
record  in  the  present  proceeding  does  not  contain  general  historical  in- 
formation about  air  travel  clubs,  but  it  is  clear  that  air  travel  clubs 
have  been  in  operation  for  several  years.   F.A.A.  Part  123  was  promul- 
gated in  September  1968,  after  a  rule-making  proceeding  in  F.A.A.  Docket 
8269. 

The  following  paragraph  from  the  Board's  Annual  Report  to  Congress 

for  Fiscal  Year  1972,  page  59,  under  the  caption  "Flying  Clubs,"  is 

informative: 

"The  Board  has  been  watching  the  rapid  growth  of  clubs  which  have 
purchased  their  own  aircraft  and  scheduled  trips  to  various  world 
vacation  spots.   Part  of  the  success  of  these  clubs  can  be  ex- 
plained by  the  great  availability  of  large  piston  aircraft  and 
even  first  generation  jets.   But  much  of  the  clubs'  success  also 
can  be  attributed  to  their  mass  media  advertising,  soliciting 
members  of  the  general  public  to  join  them  on  advertised  trips, 
listing  specific  departure  dates  and  locations.   Because  the 
Bureau  of  Enforcement  views  such  a  holding  out  as  akin  to  that 
of  a  commercial  airline  regulated  as  a  common  carrier  by  the 
CAB,  the  Bureau  filed  formal  complaints  against  two  large  fly- 
ing clubs  IT_/    to  adjudicate  the  question  of  possible  Board 
jurisdiction  over  their  operations." 

"17/  Voyager  1000  et  al . ,  Docket  23991;  and  Club  International, 
Inc.,  et  al..  Docket  24387." 
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Voyager  Enforcement  Proceeding.   Official  notice  is  taken  of  the 
Board's  Opinion  and  Order  in  the  Voyager  1000  et  al..  Enforcement  Pro- 
ceeding, Docket  23991,  decided  March  1,  1973,  Order  73-3-1  (Voyager) , 
this  being  the  first  adjudication  by  the  Board  of  an  enforcement  pro- 
ceeding  involving  an  air  travel  club.    Although  there  are  of  course 
factual  differences  between  Voyager  1000  and  Club  International,  there 
are  basic  similarities.   It  is  clear  that  the  adjudication  by  the  Board 
in  Voyager  of  basic  issues  with  respect  to  basic  similarities  is  con- 
trolling on  the  Administrative  Law  Judge  in  the  present  enforcement 

y 

proceeding. 

A  review  of  Voyager  is  as  follows:   Voyager  1000  was  founded  in  1964 
as  a  nonprofit  Indiana  corporation.   The  founders  contemplated  that  Voyager 
1000  would  be  a  private  club,  limited  to  about  1,000  members,  which  would 
acquire  its  own  transport-type  aircraft  to  be  used  for  recreational  travel 
by  the  members.   There  were  25  founding  members,  10  of  whom  advanced 
$1,000  each  for  the  down-payment  on  an  aircraft.   The  plan  of  financing 
was  for  new  members  to  pay  initiation  fees,  for  all  members  to  pay  monthly 
dues,  and  for  members  participating  in  trips  to  pay  fares.   After  earlier 
higher  fees,  eventually  initiation  fees  were  established  at  $10  and  monthly 
dues  at  $7;  joining  the  club  requires  payment  of  the  initiation  fee  and 
three  months'  dues,  a  total  of  $31. 


6/  The  hearing  in  the  instant  proceeding  was  completed  and  briefs  were 
filed  prior  to  the  Board's  decision  in  Voyager. 

2/  The  Board's  decision  has  been  appealed  to  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit,  and  on  March  9,  1973,  the  Court  granted 
a  stay  of  the  Board's  order  until  further  order  of  the  Court. 
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The  goal  of  1,000  members  was  achieved  within  a  year,  at  which  time 
a  second  club.  Voyager  2000,  was  formed.   Subsequently,  Voyager  2000  was 
merged  into  Voyager  1000  (the  club  is  hereinafter  referred  to  as  Voyager), 
In  late  1967,  with  a  membership  of  about  2,200,  a  financial  crisis  de- 
veloped.  While  various  immediate  steps  were  taken,  the  directors  of 
Voyager  decided  that  the  long-term  solution  lay  in  a  greatly  expanded 
membership.   An  extensive  campaign  was  then  undertaken  to  achieve  that 
objective. 

Voyager's  promotional  efforts  took  various  forms.   Included  were  a 
series  of  advertised  "open  houses"  in  several  large  cities,  preparation 
of  special  articles  for  publication  in  newspapers  and  magazines  of 
general  circulation,  preparation  and  distribution  of  brochures,  mailing 
of  brochures  to  purchased  mailing  lists  and  members  of  large  organiza-, 
tions,  offering  of  student  memberships,  crediting  of  bonuses  to  members 
for  recruitment  of  new  members,  waiver  of  initiation  fees  and  other 
inducements,  etc.   But  of  most  importance  was  the  mass  media  advertising. 
In  addition  to  magazine  and  radio  advertising,  advertisements  were  regu- 
larly placed  in  eight  newspapers  in  Indiana,  Ohio  and  Kentucky  having  a 
combined  circulation  of  more  than  one  million  copies.   These  advertise- 
ments featured  upcoming  Voyager  trips,  showing  the  attractive  vacation 
destinations  and  the  low  fares.   The  advertising  made  it  clear  that  the 
club  trips  were  available  to  members  only.   The  advertising  thus  served 
the  dual  purpose  of  soliciting  club  memberships  from  the  public  at  the 
modest  fees  and  dues  involved  and  of  advertising  the  bargain  upcoming 
flights. 


903 


-  6  - 

Once  commenced  the  mass  media  advertising  and  other  promotional 
measures  have  continued  unabated.   At  the  time  of  the  public  hearing  in 
the  enforcement  proceeding  docketed  by  the  Bureau,  held  before  Adminis- 
trative Law  Judge  William  J.  Madden  in  April  1972,  the  number  of  member- 
ships in  Voyager  had  reached  about  17,000;  since  many  are  "family  member- 
ships," the  total  number  of  persons  eligible  to  participate  in  Voyager 
trips  had  reached  about  50,000. 

The  first  aircraft  acquired  by  Voyager  was  a  DC- 7  purchased  for 
$75,000;  a  second  DC-7  was  acquired  later.   In  May  1970  the  Club  added 
its  first  jet  aircraft  to  its  fleet,  a  Boeing  720  configurated  to  seat  155 
passengers,  at  a  cost  of  $1,700,000.   At  the  time  of  the  hearing  Voyager 
was  operating  a  fleet  of  aircraft  which  included  a  Boeing  720,  two  Lock- 
heed Electras,  two  DC-7's,  and  two  Martin  404's.   Voyager  has  its  own 
terminal  at  Weir  Cook  International  Airport  in  Indianapolis,  Indiana. 
After  F.A.A.  Part  123  was  promulgated  in  1968,  establishing  requirements 
for  air  travel  clubs  operating  large  aircraft  similar  to  those  estab- 
lished for  scheduled  air  carriers,  Voyager  applied  for  and  was  granted  a 
F.A.A.  Part  123  operating  certificate  by  the  F.A.A.   It  has  continued  to 
operate  in  compliance  with  the  requirements  of  the  F.A.A.  under  Part  123. 
Voyager  employs  over  80  employees  in  its  aircraft  and  office  operations. 

Voyager  conducts  extensive  flight  schedules  from  Indianapolis. 
Between  March  1970  and  May  1971  Voyager  operated  over  200  rpund-trip 
flights,  and  between  July  1971  and  April  1972  it  operated  156  round-trip 
flights.   During  the  summers  of  1971  and  1972  it  offered  two-week  package 
trips  to  Zurich  on  a  weekly  basis.   Other  European  destinations  included 
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Amsterdam,  Brussels,  Copenhagen,  Madrid,  Paris,  and  Shannon.   May  weekend- 
type  trips  are  operated  to  such  destination  points  as  New  York  City,  Fort 
Lauderdale,  New  Orleans,  Los  Angeles,  Las  Vegas,  Bahamas,  Jamaica,  Ber- 
muda, Acapulco,  Panama  City,  etc.   The  flights  are  patronized  almost  to 
capacity.   In  some  instances  the  price  per  person  is  all-inclusive  and 
in  some  instances  the  prices  for  the  air  and  ground  packages  are  stated 
separately.   A  point  is  made  of  the  social  aspects  of  the  club  flights. 
In  addition  to  the  social  aspects  of  the  flights.  Voyager  sponsors  a 
number  of  social  gatherings  in  connection  with  promotion  of  the  club. 

In  his  Initial  Decision  Judge  Madden  found  that  in  its  concept 
Voyager  was  intended  to  be  a  private  club  providing  transportation  in 
its  own  aircraft  for  its  members  in  the  capacity  of  a  private  air  car- 
rier.  He  noted  that  through  its  promotional  efforts  the  club  had 
greatly  expanded  its  membership,  its  fleet,  and  its  operations,  but 
he  did  not  find  this  of  itself  to  be  "invidious"  or  a  "verging"  from 
the  original  concept.   Concluding  that  Voyager  "had  not  moved  into  the 
status  of  common  carrier,"  he  found  that  Voyager  was  not  an  air  carrier 
engaged  in  air  transportation  within  the  meaning  of  section  401(a)  of 
the  Act.   Accordingly,  he  attached  an  order  dismissing  the  Bureau's 
complaint. 

Upon  review,  the  Board  reversed  the  initial  decision.   The  Board 
found  that  Voyager's  activities  do  involve  common  carriage  by  aircraft. 
The  Board  held  that  when  Voyager  began  to  hold  itself  out,  through  mass 
media  advertising  featuring  its  extensive  flight  schedules  and  bargain 
fares,  as  providing  air  transportation  for  hire  to  all  members  of  the 
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public  who  would  join  its  ranks  Voyager  crossed  the  line  delineating 
common  carriage  from  private  carriage. 

The  legal  exposition  of  the  Board's  decision  is  set  forth  In  its 
opinion,  sheets  3-13,  and  is  incorporated  by  reference  herein.   As  indi- 
cated, the  primary  question  addressed  by  the  Board  is  whether  Voyager 
has  operated  as  a  common  carrier.   The  principal  cases  referred  to  by 
the  Board  are  Transocean  A.L.,  Enforcement  Proceeding,  11  C.A.B.  350 
(1950);  Las  Vegas  Hacienda,  Inc.  v.  Civil  Aeronautics  Board,  298  F.2d 
430  (C.A.  9.  1962),  cert,  denied,  369  U.S.  885;  and  Consolidated  Flower 
Shipments,  16  C.A.B.  804  (1953),  aff 'd. ,  Consolidated  Flower  Shipments, 
Inc.  V.  C.A.B.,  213  F.2d  814  (C.A.  9,  1954). 

The  Board's  analysis  of  the  term  "common  carrier"  as  set  forth  in 
Transocean,  11  C.A.B.  352-353,  is  reiterated,  including  the  premise 
that  "Should  the  evidence  disclose  that  a  carrier  has  advertised  its 
services  in  such  manner  as  to  solicit  business  from  the  general  public, 
the  necessary  implication  arises  that  it  has  held  itself  out  as  being  in 
readiness  to  carry  for  all  who  might  apply"  (footnote  omitted).   Referring 
next  to  the  Court's  decision  in  Hacienda,  affirming  the  Board's  finding  of 
common  carriage,  the  Board  notes  that  the  Court  held  that  the  Act  must  be 
interpreted  as  "bringing  within  the  regulatory  scheme  all  those  who  com- 
pete in  the  commercial  market  in  the  business  of  offering  air  transporta- 
tion to  the  public  generally"  (298  F.2d  at  434),  that  this  refers  to  those 
who  engage  in  "the  furnishing  of  transportation  by  air  to  the  general  pub- 
lic on  a  commercial  basis  (298  F.2d  at  436),  and  that  the  test  to  be 
applied  is  an  objective  one,  "relying  on  what  the  carrier  actually  does 
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rather  than  upon  the  label  which  the  carrier  attaches  to  its  activity  or 
the  purpose  which  motivates  it"  (298  F.2d  at  434).   Finally,  Consolidated 
Flowers  is  referred  to  for  establishing  that  where  memberships  are  readily 
available  a  membership  requirement  for  obtaining  air  transportation  serv- 
ices does  not  detract  from  a  finding  that  the  carrier  organization  is  a 
common  carrier,  nor  does  the  fact  that  the  carrier  organization  is  a  non- 
profit corporation  detract  from  such  a  finding. 

Having  found  that  Voyager's  activities  had  been  unlawful,  the  Board 
entered  an  order  requiring  Voyager  to  cease  and  desist  from  engaging  in 
air  transportation  in  violation  of  section  401(a)  of  the  Act  by  holding 
out  to  the  public  at  large  transportation  by  aircraft  for  compensation 
or  hire  through  membership  in  Voyager  or  any  other  similar  organization 
operating  in  a  similar  manner.   In  this  connection  the  Board  stated 
that  the  nature  of  the  problem  is  such  that  Voyager  must  rid  itself  of 
the  benefits  it  has  derived  from  its  past  holding-out  activities.   To 
this  end  the  Board  directed  that  Voyager  must  cease  holding  out  air 
transportation  even  to  its  "so-called  members."   However,  to  minimize 
the  impact  on  members  of  the  public  who  in  good  faith  had  signed  up  for 
transportation  in  the  immediate  future,  the  Board  delayed  the  effective 
date  of  its  order  for  60  days,  conditioned  on  the  immediate  discon- 
tinuance of  all  advertising  and  public  promotion  of  Voyager  membership 
and  services  and  the  enrollment  of'  any  new  members. 

The  Board  dismissed  the  Bureau's  complaint  against  the  three  indi- 
vidual respondents,  stating  in  effect  that  it  was  sufficient  that  the 
Board's  cease  and  desist  order  would  bind  Voyager,  its  directors, 
officers,  employees,  servants,  agents,  assigns  and  successors. 
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CLUB  INTERNATIONAL  AND  INDIVIDUAL  RESPONDENTS 

Formation  of  Club  International.   The  individual  respondents  are 
Arthur  Joel  Eisenberg  (Eisenberg)  and  his  wife,  June  E.  Eisenberg 
(together  referred  to  as  the  Eisenbergs) .   From  the  record  it  is  clear 
that  Eisenberg  was  the  moving  force  behind  the  formation  of  Club  Inter- 
national.  The  following  information  is  from  his  testimony  and  other 
evidence. 

Eisenberg  became  actively  interested  in  the  travel  business  while 
still  a  student  at  the  University  of  Washington.   After  employment  by  a 
travel  agency,  in  1960  Eisenberg  opened  his  own  travel  agency,  the  prede- 
cessor of  International  Travel,  Inc.  (International  Travel),  a  full- 
service  travel  agency,  including  tour  operations,  wholly  owned  by  the 
Eisenbergs. 

Eisenberg  first  gave  thought  to  the  formation  of  an  air  travel  club 
in  the  Seattle  area  in  1955,  after  reading  about  the  operations  of  the 
Shillalagh  air  travel  club  in  the  Washington,  D.  C. ,  area.   Together 
with  associates  Eisenberg  formed  a  club  called  the  Cascadian  Country 
Club  of  the  Air  (Cascadian  Club) .   However,  at  that  time  resources  were 
not  available  for  the  financing  of  an  aircraft,  and  it  was  soon  learned 
that  without  an  aircraft  the  club  could  not  attract  members  --  so  the 
idea  was  temporarily  shelved. 

In  1969  the  Boeing  Company  approached  Eisenberg  pointing  out  that 
Voyager  was  purchasing  a  trade-in  jet  aircraft  from  Boeing  and  suggesting 
that  a  Seattle-based  air  travel  club  might  do  the  same.   Although  in- 
terested, Eisenberg  decided  first  to  see  what  success  Voyager  would  have. 
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In  late  1970,  on  the  basis  of  several  factors  Eisenberg  decided  the 
time  was  ripe  for  him  and  associates  to  again  undertake  the  operation  of 
a  Seattle-based  air  travel  club.   The  factors  included  the  apparent 
success  of  Voyager  with  its  jet  aircraft,  an  exploration  of  the  opera- 
tion of  Voyager  and  other  air  travel  clubs,  the  fact  that  Trans  World 
Airlines,  Inc.  (T.W.A.),  was  phasing  out  its  Boeing  707-131  aircraft 
and  thus  a  jet  aircraft  might  be  available  for  purchase  at  an  appro- 
priate price,  and  the  fact  that  there  were  already  three  air  travel 
clubs  in  the  Seattle  area  and  others  were  being  formed.   Accordingly, 
Eisenberg  commenced  the  conferences  and  negotiations  attendant  to  the 
formation  of  an  air  travel  club,  including  conferences  and  negotiations 
with  associates  and  other  interested  persons,  bankers,  lawyers,  federal 
and  state  authorities,  T.W.A. ,  airport  officials,  etc. 

At  this  point  it  may  be  noted  that  Eisenberg  freely  admits  to  having 
a  pecuniary  interest  in  the  formation  and  success  of  an  air  travel  club 
with  which  he  would  be  associated.    Through  his  association  with  the 
club  as  a  founder  and  member  of  the  management  Eisenberg  would  expect 
that  the  club  would  select  the  travel  agency  owned  and  operated  by  the 
Eisenbergs  to  make  the  arrangements  for  ground  accommodations  and  tours 
incident  to  the  club  trips  and  that  from  normal  commissions  the  travel 


8/   This  paragraph  is  not  intended  to  convey  that  Eisenberg  was 
motivated  entirely  by  pecuniary  interests.   Many  persons  give  much 
time  and  effort  for  non-pecuniary  reasons  to  organizations  devoted 
to  their  particular  special  interest,  whether  such  interest  be  their 
profession  or  trade,  politics,  civic  matters,  environmental  matters, 
education,  music,  gardening,  recreation,  travel,  etc.   Eisenberg' s 
testimony  indicates  a  special  interest  of  this  nature  in  group  air 
travel . 
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agency  would  derive  substantial  revenues.  In  addition,  the  Eisenbergs 
would  expect  to  receive  reasonable  compensation  for  personal  services 
performed  for  the  club,  for  any  funds  advanced,  etc.  According  to  his 
testimony,  at  this  point  Eisenberg  had  no  plans  to  become  the  owner  of 
aircraft  which  would  be  leased  to  the  club  and  no  plans  to  be  involved 
with  aircraft  maintenance. 

The  conferences  and  negotiations  resulted  as  indicated  in  the 
following  paragraphs. 

Rather  than  to  continue  the  Cascadian  Club,  on  the  basis  of  legal 
and  tax  considerations  it  was  decided  to  organize  under  Oregon's  non- 
profit corporation  act  a  new  air  travel  club  to  be  called  Club  Inter- 
national, Inc.   This  was  done  in  February  1971.   To  avoid  the  general 
club  memberships'  being  considered  as  securities  under  various  laws 
regulating  the  sale  of  securities  it  was  found  necessary  to  have  two 
classes  of  members,  viz.,  founding  members  and  general  members,  the 
difference  being  that  under  the  by-laws  only  the  founding  members  would 
share  in  any  net  assets  of  the  club  on  dissolution;  in  this  connection, 
the  number  of  founding  members  can  be  enlarged  by  vote  of  all  the  members 
should  there  be  any  net  assets  to  share  at  dissolution.   Under  Oregon's 
nonprofit  corporation  act  and  the  by-laws  the  ultimate  control  of  the 
affairs  of  the  club  lies  with  the  members,  with  the  management  of  the 
club  being  vested  in  a  board  of  directors  and  club  officers. 

Regarding  a  nucleus  of  associates,  it  is  the  testimony  of  Eisenberg 
that  he  planned  on  being  only  one  of  a  number  of  associates  who  would 
participate  in  the  formation  and  direction  of  Club  International.   However, 
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it  is  his  further  testimony  that  while  he  received  much  promise  of  support 
from  prominent  individuals  in  air  transportation,  labor  and  other  fields, 
he  found  that  no  person  of  means  was  willing  to  assume  the  responsibilities 
of  becoming  one  of  the  directors  of  the  club.   As  a  result  the  initial 
board  of  directors  consisted  of  persons  closely  associated  with  the  Eisen- 
bergs,  viz,  Vanetta  Warren  and  Jean  Lauro,  key  employees  of  International 
Travel,  and  Max  Silver,  a  relative.   These  three  persons  are  also  the 
founding  members  of  the  club,  and  they  became  the  club's  original  presi- 
dent, secretary-treasurer,  and  vice-president,  respectively.   (Later, 
Eisenberg  served  as  a  director  and  as  president  for  a  time;  when  he 
resigned  Vanetta  Warren,  who  had  become  secretary-treasurer,  became  presi- 
dent again;  Belle  Silver  replaced  Max  Silver;  and  Mary  Flodin,  another 
employee  of  International  Travel,  became  secretary-treasurer.) 

Coincident  with  the  formation  of  the  club  an  application  for  an 
operating  certificate  under  Part  123  was  filed  with  the  F.A.A.  district 
office  in  Seattle.   There  followed  a  series  of  conferences  with  the  F.A.A. 
offices  in  Seattle  and  Los  Angeles,  eventually  culminating  in  the  grant 
of  a  F.A.A.  Part  123  operating  certificate  to  Club  International  effective 
May  28,  1971  (for  a  term  of  one  year,  subsequently  renewed).   Prior  to  the 
certification  of  the  club  it  was  required  that  the  application  be  supple- 
mented by  the  submission  of  full  information  regarding  financing  and 
control  of  the  club;  incorporation,  by-laws,  and  certain  legal  matters; 
all  key  officers  and  employees,  including  flight  crew  members;  salaries 
to  be  paid;  aircraft  to  be  operated,  including  terms  of  acquisition  and 
exclusive  use;  provisions  for  maintenance;  manuals,  etc.   It  is  represented 
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by  the  respondents  that  in  the  discussions  with  and  submissions  to  the 
F.A.A.  offices  prior  to  certification  and  afterward  all  pertinent  facets 
of  the  club's  plans  and  affairs  were  disclosed  to  the  F.A.A.  offices  and 
were  made  subject  to  the  approval  and  guidance  of  the  F.A.A.  offices. 
With  regard  to  the  regulatory  jurisdication  of  the  Board,  it  is 
admitted  by  respondents  that  no  person  associated  with  Club  International 
ever  made  any  direct  inquiry  of  the  Board.   In  connection  with  a  confer- 
ence held  at  the  F.A.A.  office  in  Seattle  on  March  15,  1971  (minutes  of 
meeting  submitted  as  respondents'  exhibit  No.  107),  the  district  office 
furnished  Club  International  with  a  copy  of  a  letter,  dated  February  8, 
1971,  sent  by  the  Director  of  the  Bureau  of  Enforcement  to  the  Argosy 
Air  Travel  Club,  headquartered  in  Seattle,  in  response  to  that  club's 
request  for  any  guidelines.   The  text  of  the  letter,  submitted  as  re- 
spondents'  exhibit  No.  149,  is  reproduced  below  in  the  margin.    The 
Seattle  district  office  also  furnished  to  Club  International  and  to  four 


^/"In  response  to  your  telegraphic  request  of  January  28,  1971 
requesting  Board  guidelines  pertaining  to  the  operation  of  flying 
clubs,  we  cannot  at  this  time  provide  you  with  any  official  Board 
regulations. 

"However,  we  would  suggest  that  you  take  the  following  matters 
into  consideration  when  you  consider  soliciting  the  general  public  to 
become  members  of  the  Argosy  Air  Travel  Club,  While  your  flying  club 
is  free  to  solicit  the  general  public  to  become  legitimate  members  of 
the  club,  we  would  caution  you  that  such  advertisements  should  not  hold 
out  the  availability  of  air  transportation  to  the  general  public. 

"If  a  flying  club  holds  itself  out  as  a  common  carrier  to  the 
general  public  through  advertising  or  otherwise,  or  carries  persons  on 
its  flights  who  are  not  bona  fide  members  of  the  club,  it  will  be  viewed 
as  a  commercial  enterprise  engaged  in  air  transportation.   No  common 
carrier  can  engage  in  air  transportation  without  authority  from  the 
Board. 

"I  hope  you  will  find  the  above  information  useful,  and  thank 
you  for  your  interest." 
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other  air  travel  clubs  in  the  Seattle  area  copies  of  internal  correspondence 
in  which  a  local  F.A.A.  official  expressed  his  view  that,  "The  Board  has  no 
jurisdiction  over  travel  clubs:  therefore  advertising  the  facts  according 
to  their  approved  club  rules  is  acceptable  and  proper"  (submitted  as 
respondents'  exhibit  No. 170). 

One  stated  area  of  F.A.A.  guidance  was  with  respect  to  members.   On 
advice  of  counsel  it  was  the  club's  plan  not  to  solicit  for  members  and 
money  until  certification.   However,  it  is  stated  that  the  F.A.A.  declined 
to  go  forward  with  certification  on  this  basis  for  the  reason  that  the 
F.A.A.  viewed  the  applicable  regulations  as  requiring  an  air  travel  club 
to  have  sufficient  members  to  support  the  operation  of  its  aircraft. 
Inasmuch  as  the  club  was  to  commence  its  operations  with  a  Boeing  707  jet 
aircraft,  configurated  with  186  seats,  and  the  average  member  could  be  ex- 
pected to  take  only  occasional  vacation  trips,  it  was  apparent  that  a 
large  membership  would  be  required.   The  problem  was  solved  by  an  impound 
agreement  with  a  bank  whereunder  an  active  campaign  of  soliciting  for 
members  was  begun  but  all  money  received  for  dues  and  advance  payments 
for  club  trips  was  deposited  in  the  impound  account  pending  certification. 

Regarding  an  aircraft  for  the  club,  it  was  soon  learned  in  negotia- 
tions with  T.W.A.  that  financing  for  the  purchase  of  a  jet  aircraft  by 
newly-formed  Club  International  was  not  available.   On  the  basis  of  their 
personal  resources  together  with  an  aircraft  lease  agreement  with  the  club 
satisfactory  to  a  bank,  financing  was  available  to  the  Eisenbergs.   In 
early  March  1971  a  Boeing  707-131  aircraft  was  purchased  from  T.W.A.  by 
the  Eisenbergs,  doing  business  as  Air  International,  for  a  base  price  of 
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approximately  $431,000.   The  aircraft  was  then  leased  to  Club  International, 
originally  under  a  lease-purchase  option  agreement  and  later  under  a  straight 
lease  agreement.   In  connection  with  the  certification  of  Club  International 
the  original  lease-purchase  agreement  was  rejected  by  the  F.A.A. ,  apparently 
because  the  option  purchase  price  was  considered  out  of  line.   The  subse- 
quent lease  agreement  was  apparently  acceptable  to  the  F.A.A. 

As  indicated,  prior  to  certification  the  money  received  by  Club  Inter- 
national was  impounded  in  a  bank  account.   Further,  it  was  found  that  most 
lenders  and  providers  of  supplies  and  services  were  unwilling  to  extend 
credit  to  the  club  without  a  personal  guarantee  of  payment.   In  these  cir- 
cumstances, in  the  early  days  of  the  club  it  operated  to  a  substantial 
extent  on  funds  or  credit  advanced  by  the  Eisenbergs,  either  directly  or 
indirectly  through  the  Eisenberg  travel  agency.  International  Travel. 
Among  other  things,  Eisenberg  co-signed  notes  for  substantial  loans  made 
to  the  club.   The  office  manager  and  other  office  employees  remained  on 
the  payroll  of  International  Travel.   The  advertising  of  the  club  was 
placed  through  International  Travel  or  its  "house"  advertising  agency. 
Travel  Ads;  apart  from  the  advance  of  funds  involved,  this  practice  has 
resulted  in  substantial  savings  for  the  club  by  reason  of  the  contract 
and  discount  rates  and  accordingly  it  has  been  continued.   Moreover, 
once  the  club  flights  commenced,  with  International  Travel  making  the 
ground  arrangements,  at  commission  rates  stated  to  be  advantageous  to 
the  club  compared  with  usual  travel  agency  rates,  the  hotels  and  other 
providers  of  the  ground  services  were  paid  by  International  Travel,  and 
the  club  was  not  billed  until  reimbursement  was  convenient.   Substantial 
funds  were  in  effect  advanced  to  Club  International  by  International 
Travel  in  this  manner. 
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It  is  noted  that  by  reason  of  the  club's  being  so  substantially 
indebted  to  and  dependent  on  Eisenberg  for  funds  and  credit  Eisenberg 
has  in  effect  acted,  without  portfolio,  as  the  financial  manager  of 
Club  International,  with  power  to  sign  checks  and  with  his  signature 
or  approval  being  required  for  all  large  checks  on  the  club's  checking 
account . 

Advertising,  Growth,  and  Membership  Information.   Commencing  with 
its  formation.  Club  International  has  patterned  itself  on  the  successful 
air  travel  clubs  operating  large  aircraft  under  F.A.A.  Part  123,  par- 
ticularly Voyager.   Together  with  the  directors  of  operations  and 
maintenance  Eisenberg  visited  Voyager  at  Indianapolis  and  spent  some 
time  studying  its  operations;  in  addition,  several  other  air  travel 
clubs  were  visited  and  studied. 

The  success  of  Club  International's  promotional  efforts,  similar  in 
nature  and  magnitude  to  those  of  Voyager,  is  evinced  by  its  growth.   Start- 
ing with  three  founding  members  in  March  1971,  at  the  time  of  the  hearing 
in  December  1972  it  was  testified  that  the  number  of  single  memberships 
was  about  12,000  and  the  number  of  family  memberships  about  15,000.   Since 
the  family  memberships  were  stated  to  include  about  37,000  family  members, 
the  total  number  of  persons  covered  by  memberships  was  about  49,000.   (The 
club  in  its  advertising  adverts  to  a  membership  of  40,000.)   A  breakdown 
of  the  27,000  single  and  family  memberships  by  states  and  Canada  was  given 
roughly  as  follows:   Washington,  9,700;  Oregon,  5,800;  California,  6,200; 
Alaska,  800;  and  Canada,  5,000.   In  addition  to  its  main  office  in  Seattle 
the  club  at  various  times  has  maintained  branch  offices  in  Portland,  Los 
Angeles,  Anchorage,  Honolulu,  and  Vancouver,  B.C. 
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The  dues  were  established  and  have  been  maintained  (with  exceptions) 
at  $15  per  year  for  single  memberships  and  $25  per  year  for  family  member- 
ships.  Initiation  fees  were  established  at  an  early  meeting  of  the  board 
of  directors  at  $iO  for  individual  memberships  and  at  $10  for  husband  and 
wife  plus  $5  for  each  additional  household  person  for  family  membership; 
however,  in  the  pre-certification  membership  drive  the  initiation  fees 
were  waived,  and  thereafter  the  initiation  fees  have  continued  to  be 
waived.   Thus,  the  cost  of  joining  and  belonging  to  Club  International 
can  be  characterized  as  nominal,  even  more  nominal  than  in  the  case  of 
Voyager. 

In  general,  persons  who  are  attracted  and  make  inquiry  about  Club 
International  and  its  trips  are  given  a  brochure,  membership  application 
form,  and  trip  reservation  forms.   Among  other  things,  the  brochure  in- 
forms inquirers  that  they  must  first  be  members  before  they  can  make  a 
reservation  for  a  club  trip.   The  membership  application  form  requires 
the  prepayment  of  one  year's  dues  and  states  that  thereafter  the  member 
will  be  billed  for  his  annual  dues.   The  application  form,  above  the 
place  for  the  applicant's  signature,  contains  the  statement,  "I  intend 
to  take  an  active  part  in  the  club  and  have  not  joined  to  participate  in 
any  particular  flight."   In  the  space  marked  for  office  use  only,  the 
application  form  contains  two  lines  -for  the  membership  committee's  action, 
i.e.,  "approved"  or  "disapproved."   However,  the  evidence  is  clear  that 
there  is  no  screening  of  the  applicants  and  that  all  applicants  are  ac- 
cepted.  Accepted  applicants  are  assigned  an  IBM  number  and  are  sent  a 
certificate  and  membership  card.   Thereafter,  members  are  periodically 
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sent  a  club  newspaper  to  inform  them  of  planned  upcoming  trips,  social 
events,  and  other  club  news. 

The  trip  reservation  forms  are  used  by  club  members  to  make  reser- 
vations for  particular  upcoming  flights.   Partial  payment  is  required  at 
the  time  of  the  reservation  and  full  payment  is  required  in  advance  of 
each  trip.   Penalties  are  exacted  for  cancellations,  scaled  up  to  full 
penalty  according  to  amount  of  notice.   The  members  are  informed  and  are 
aware  that  particular  planned  trips  may  not  be  operated  if  sufficient 
numbers  of  members  to  constitute  near  capacity  of  the  aircraft  do  not 
sign  up  for  the  trips.   When  trips  are  canceled,  the  members  who  have 
made  reservations  of  course  receive  refunds. 

.  In  April  1972,  the  Bureau  sent  a  questionnaire  by  mail  to  410  members 
of  Club  International  selected  from  a  print-out  of  the  club's  membership 
list  in  a  manner  designed  to  result  in  a  representative  survey.   Copies  of 
the  cover  letter  and  questionnaire  and  an  analysis  of  the  260  responses 
received  were  submitted  as  Bureau  exhibits  Nos.  136  and  137.   With  regard 
to  how  the  responding  members  had  learned  about  Club  International  the 
analysis  shows:   newspapers,  140  (some  18  different  newspapers  were  named) 
associates,  103;  and  other  means  (such  as  television,  radio,  mail,  travel 
agents,  gifts,  etc.),  26.   With  regard  to  trips  taken  by  the  responding 
members,  the  analysis  shows:   No  trips  as  yet,  200;  one  trip,  47;  two 
trips,  9;  and  three  trips,  1.   With  regard  to  whether  the  responding 
members  had  made  a  reservation  for  a  trip  at  the  time  of  joining  the 
club,  207  replied  no  and  42  replied  yes.   With  regard  to  whether  the  re- 
sponding members  had  participated  in  club  activities  other  than  travel, 
236  replied  no  and  21  replied  yes. 
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Turning  now  to  advertising  and  promotion,  it  can  be  stated  that  the 
Bureau  has  fully  established  that  Club  International  has  conducted  a  sub- 
stantial advertising  and  promotional  program.   Supplementing  the  samples 
of  advertising  attached  to  its  complaint  and  to  its  request  for  admission 
as  to  facts  and  documents,  the  Bureau  submitted  for  the  record  at  the 
hearing  extensive  evidence  of  the  advertising  conducted  by  the  club  and 
of  the  expenditures  made  therefor.   Such  evidence  is  admitted  by  the  re- 
spondents. 

Bureau  exhibit  No.  207  shows  that  in  the  period  March  1971  through 
August  1972  Club  International  expended  approximately  $209,000  for  ad- 
vertising, including  $159,000  for  newspaper  advertising  (the  ads  being 
placed  in  more  than  40  various  newspapers  and  print  media);  $8,500  for 
postage  in  connection  with  mail  advertising;  and  $40,500  for  other  ad- 
vertising (including  one  radio  and  two  television  stations).   The  above 
figures  do  not  include  a  trade  agreement  with  a  television  station  in 
Seattle,  valued  at  about  $10,000,  whereunder  Club  International  paid  for 
the  commercials  by  providing  club  memberships  and  vacation  trips  to  Hawaii 
for  60  persons  selected  by  the  station  as  contest  winners  during  the  sta- 
tion's afternoon  programs . 

The  major  newspaper  advertising  has  been  placed  in  the  large  Western 
newspapers.   A  representative  of  the  Seattle  Times,  daily  circulation 
231,000  and  Sunday  circulation  291,000,  testified  that  between  May  2, 
1971,  and  October  15,  1972,  that  paper  printed  162  Club  International 
ads  on  115  days  at  a  billing  price  of  $20,500.   A  representative  of  the 
Seattle  Post-Intelligence,  180,000  daily  circulation  and  244,000  Sunday 
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circulation,  testified  that  between  April  28,  1971,  and  October  31,  1972, 
that  paper  printed  Club  International  ads  on  at  least  167  days  and  on 
possibly  as  many  as  228  days  at  a  billing  price  between  $26,000  and 
$35,000.   Affidavits  were  submitted  from  the  following  seven  newspapers 
in  which  Club  International  had  advertised:   Anchorage  Daily  Times,  daily 
circulation  40,500;  Honolulu  Advertiser  and  Honolulu  Star-Bulletin,  daily 
circulation  199,000;  Los  Angeles  Herald  Examiner,  daily  circulation 
500,000;  Los  Angeles  Times,  daily  circulation  1,000,000;  Portland-Orego- 
nian,  daily  circulation  245,000;  Arizona  Republic,  daily  circulation 
300,000;  and  The  Spokesman-Review  and  Spokane  Daily  Chonicle,  circulation 
150,000.   Collectively,  these  latter  newspapers  printed  Club  International 
ads  on  475  days  at  a  billing  price  of  nearly  $88,000.   One  or  more  of  the 
ads  printed  in  each  of  the  above  newspapers  were  submitted  for  the  record 
as  exhibits. 

It  is  emphasized  by  respondents  that  all  of  Club  International's  ad- 
vertising makes  it  clear  that  club  trips  are  available  to  club  members 
only;  readers  are  invited  to  write  or  call  Club  International  for  informa- 
tion about  club  memberships  (with  most  ads  mentioning  that  annual  club 
dues  are  only  $15) .   On  the  other  hand,  no  other  conclusion  can  be  reached 
but  that  what  is  featured  in  the  ads  are  the  trip  destinations,  the  modern 
jet  aircraft  transportation,  specific  flight  schedules,  and  the  fares  (in- 
cluding total  package  costs,  where  applicable). 

A  partial  list  of  the  destination  points  advertised  by  Club  Inter- 
national is  as  follows:  Acapulco,  Anchorage,  Aspen,  Brussels,  Cozumel, 
Frankfurt,  Freeport,  Honolulu,  Jamaica,  Las  Vegas,  London,  Los  Angeles, 
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Mazatlan,  Nassau,  New  Orleans,  New  York,  Puerto  Vallarta,  Reno,  and 
Seattle  (from  Anchorage  and  Honolulu).   With  regard  to  the  aircraft, 
although  it  is  part  of  the  respondent's  non-common  carriage  argument 
that  it  operates  phased-out,  non-competitive  aircraft,  in  its  adver- 
tising Club  International  describes  and  pictures  its  aircraft  as  fast, 
comfortable,  low-cost,  modern  jet  aircraft.   Specific  upcoming  flight 
schedules  are  featured  in  many  of  the  ads.   A  principal  feature  of  the 
ads  is  the  bargain  aspects  of  the  fares  and  package  costs,  with  the 
money  amounts  being  prominently  displayed.   Anyone  familiar  with  the 
comparative  charges  of  the  scheduled  and  supplemental  air  carriers  and 
tour  operators  would  immediately  recognize  the  bargains  being  offered 
in  the  ads  of  Club  International.   In  addition,  the  ads  accentuate  the 
bargain  aspects  by  the  prominent  use  of  such  language  as  "Hawaii  half 
price,"  "fraction  of  normal  air  fares,"  "beat  the  high  cost  of  flying," 
"lowest  fares  ever,"  "cheap  trips,"  etc. 

In  addition  to  mass  media  advertising  many  other  means  of  adver- 
tising and  promotion  are  used  by  Club  International,  such  as  those  de- 
scribed in  the  case  of  Voyager.   One  means  is  an  arrangement  with  a 
Portland-based  organization  which  provides  restaurant  discounts  to  its 
fee-paying  members;  under  this  arrangement  advertising  information  about 
Club  International  is  disseminated  by  the  organization  and  its  members 
are  offered  reduced  rates  for  joining  Club  International.   An  important 
function  of  the  offices  maintained  by  Club  International  is  of  course 
to  advertise  and  promote  the  club.   The  main  office  of  the  club,  which 
prominently  displays  the  club's  name,  is  located  at  street  level  in 
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that  part  of  Seattle  where  many  airline  and  travel  agency  ticket  offices 
are  located.   Thus  the  main  office  is  located  so  as  to  attract  and  be 
accessible  to  the  public.   Persons  entering  the  club's  office  find  bro- 
chures and  upcoming  trip  information  available  on  a  rack  and  are  waited 
on  by  office  personnel.   In  the  Yellow  Pages  of  the  Seattle  telephone 
directory  Club  International  is  listed  among  the  airline  and  air  travel 
companies.   Its  quarter-page  ad  bears  the  legend  "Las  Vegas,  Mexico, 
Hawaii,  Caribbean,  Europe,  Orient"  under  the  headline  "Jet  for  Less  as 
a  Member  of  Club  International"  (Bureau  exhibit  No.  141). 

Aircraft  and  Flight  Operations.   As  indicated  above.  Club  Inter- 
national commenced  its  operations  with  a  Boeing  707-131  aircraft  pur- 
chased from  T.W.A.  by  the  Eisenbergs  d/b/a/  Air  International  and 
leased  to  Club  International.   This  aircraft,  configurated  for  186 
seats,  was  the  aircraft  used  by  the  club  from  its  certification  in  May 
1971  until  July  1972,  and  it  is  still  the  principal  aircraft  used  by  the 
club.   In  October  1972  the  aircraft  was  purchased  by  the  club  from  the 
Eisenbergs  for  $1,500,000,  it  being  indicated  in  minutes  of  the  board  of 

directors  that  this  would  be  advantageous  to  the  club  in  that  the  pur- 

10/ 
chase  payments  and  interest  would  be  less  than  the  lease  payments. 


10/  In  its  brief  the  Bureau  points  out  that  the  Boeing  707  aircraft 
was  purchased  by  the  Eisenbergs,  d/b/a/  Air  International,  for  a  base 
price  of  approximately  $431,000,  that  it  was  leased  to  Club  International 
in  March  1971  and  the  club  paid  approximately  $914,500  in  lease  payments 
to  the  Eisenbergs  through  September  1972,  and  that  it  was  then  sold  to 
Club  International  for  $1,500,000.   The  Bureau  further  notes  that  the 
selling  price  of  $1,500,000  was  put  into  perspective  by  the  club's 
general  manager  when  he  testified,  in  connection  with  the  alleged  obso- 
lescence of  the  Boeing  707-131  aircraft,  that  replacing  its  water-injec- 
tion engines  with  later-model  fan  engines  would  not  be  worth-while  since 
it  would  cost  up  to  $1,000,000  and  a  refurbished,  fan-engined  aircraft 
already  in  existence  could  be  purchased  for  $1,000,000. 
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In  July  1972  the  club  purchased  a  former  Pan  American  DC- 7  piston-engined 
aircraft,  configurated  for  100  seats,  for  approximately  $21,000.   This 
aircraft  was  purchased  to  be  used  by  the  club  on  the  shorter  week-end 
type  trips.   In  March  1972  the  Eisenbergs  entered  into  an  agreemeit  with 
Aerlinte  Eireann  Teoranta  (Irish  Airlines)  to  purchase  a  Boeing  720  jet 
aircraft  for  a  base  price  of  $410,000,  delivery  to  be  in  Ireland  in 

October  1972.   Prior  to  delivery  the  contract  was  novated  so  that  the 

11/ 
purcnase  was  made  by  American  Aviation  Services,  Inc.,   a  corporation 

wholly-owned  by  the  Eisenbergs.   Upon  delivery  in  October  1972  the  air- 
craft was  leased  to  Club  International  and  added  to  its  F.A.A.  Part  123 

certificate.   This  Boeing  720  aircraft  is  configurated  for  149  seats 

111 
and  is  stated  to  have  about  the  same  speed  and  range  as  the  Boeing  707. 

Turning  now  to  trips  planned  and  operated  by  the  club,  the  general 
manager  testified  that  in  1971  there  were  47  trips  planned  to  be  operated 
and  18  trips  actually  operated;  in  1972  there  were  194  trips  planned  to  be 
operated  and  88  actually  operated.   The  Bureau  in  its  brief  points  out 
that  there  is  some  confusion  about  the  number  of  trips  planned  to  be  op- 
erated for  the  reason  that  under  the  heading  "Flight  Schedule  '71  -  '72" 


11/  It  is  stated  in  the  individual  respondents'  brief  that  American 
Aviation  Services,  Inc.,  was  established  by  the  Eisenbergs  to  perform 
maintenance  services  for  Club  International  and  other  customers  after 
Club  International  had  experienced  difficulties  in  obtaining  proper 
maintenance  support  from  any  other  source  and  after  attempting  to  per- 
form its  own  maintenance  proved  uneconomical. 

12/  The  Bureau  makes  the  point  in  its  brief  that  Club  International 
purchased  the  two  aircraft  which  it  owns  and  leased  its  third  aircraft 
after  the  club  had  notice  of  the  enforcement  proceeding  against  Voyager. 
Thus,  the  Bureau's  complaint  against  Voyager  was  docketed  on  November  16, 
1971,  and  the  subject  of  the  conqjlaint  was  discussed  at  a  Club  International 
board  of  directors'  meeting  on  December  15,  1971  (Bureau  exhibit  No.  158). 
Club  International's  DC-7  was  purchased  in  July  1972,  its  Boeing  707  was 
purchased  in  October  1972,  and  its  Boeing  720  was  leased  in  October  1972. 
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in  the  club's  first  newspaper,  issued  in  November  1971  (copy  attached  to 
Bureau's  complaint),  there  is  a  total  of  308  roundtrips  and  6  one-way 
trips  listed.   It  appears  that  the  newspaper's  list  was  tentative  and 
that  the  general  manager's  reference  was  only  to  trips  which  seemed  to 
be  firming  up.   As  indicated  above,  unless  sufficient  numbers  of  reser- 
vations are  received  from  members  to  constitute  near-capacity  of  the 
aircraft  the  trips  are  canceled. 

The  term  "trips"  as  used  above  refers  to  flights  carrying  a  group 
of  club  members  from  point  of  origin,  nearly  always  Seattle,  to  one  or 
more  destination  points  and  then  returning  the  group  to  point  of  origin 
(with  possible  on  and  off-loading  in  other  cities  where  a  large  number 
of  club  members  are  located) .   Of  the  18  trips  operated  in  1971  16  were 
cruise-type  trips,  _i.^. ,  trips  in  which  the  aircraft  and  its  crew  stay 
with  the  passengers  on  the  entire  trip.   Cruise  trips  were  generally 
operated  to  such  places  as  the  Caribbean,  Disney  Land,  Mexico,  Las 
Vegas  and  Reno.   One  such  cruise  trip  operated  in  late  1971  was  a 
17-day  trip,  Seattle-Portland-Los  Angeles-Acapulco-Panama-Curacao- 
Trinidad-San  Juan-Haiti-Nassau-New  Orleans  and  return;  the  cost  to 
club  members,  including  air  transportation,  hotels,  transfers,  and 
parties,  was  $599.   Of  the  88  trips  operated  in  1972  only  5  were 
cruise  trips. 
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In  actuality  it  appears  that  a  substantial  number  of  the  flights 
operated  by  Club  International  are  not  legs  of  club  "trips"  in  the  sense 
defined  above,  ^.£. ,  a  roundtrip  or  a  circle  trip  in  which  a  group  of 
club  members  travel  together  to  one  or  more  destination  points  and  then 
return  together.   Particularly  with  respect  to  Honolulu  it  appears  that 
the  club  operates  what  could  be  referred  to  as  weekly  shuttle  flights. 
As  pointed  out  in  the  Bureau's  brief,  in  the  club's  newspaper  attached 
to  the  Bureau's  complaint  the  price  to  Honolulu  is  stated  as  follows: 
"One  week  is  $125,  two  weeks  is  $135,  three  weeks  is  $145  and  for  any 
longer  vacation,  members  will  be  charged  $75  each  way  or  $150  round 
trip."   The  inference  is  clear  that  a  member  on  the  West  Coast  can  pur- 
chase a  one-way  trip  or  a  roundtrip  of  indefinite  duration  to  Honolulu 
and  a  member  in  Honolulu  can  purchase  a  one-way  or  a  roundtrip  of  in- 
definite duration  to  the  West  Coast.   The  same  situation  obtains  with 
respect  to  Seattle-Anchorage.   Further,  the  same  situation  but  on  a 
less  frequent  basis  appears  to  obtain  with  respect  to  Frankfurt; 
moreover,  members  interested  in  Ireland  and  England  can  disembark  at 
Shannon  and  can  re-embark  at  either  Frankfurt  or  Shannon  for  a  return 
trip.   Other  examples  of  flights  available  to  members  which  are  not 

n/ 

part  of  club  "trips"  in  the  sense  above  defined  could  be  given. 


13/  It  appears  to  the  Administrative  Law  Judge  that  the  practice 
of  performing  regular  or  frequent  flights  to  the  same  destination 
points  and  the  other  practices  described  in  this  paragraph  are  clearly 
objectionable  practices  for  air  travel  clubs. 
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In  an  authorized  post-hearing  exhibit  Club  International  submitted 
copies  of  flight  logs  for  the  club's  three  aircraft  for  the  period 
October  23,  1972,  to  February  12,  1973  (respondents'  exhibit  No.  171). 
In  a  letter  dated  March  12,  1973,  the  Bureau  notes  that  the  logs  dis- 
close 140  passenger-carrying  flights  in  the  period,  and  it  further  notes 
that  the  logs  disclose  a  different  number  of  passengers  on  successive 
flights,  making  it  difficult  to  calculate  club  "trips." 

A  point  carefully  made  by  respondents  for  the  record  is  that  no 
flight  was  ever  conducted  by  Club  International  in  which  a  non-member 
was  carried  on  the  aircraft  (except  for  authorized  employees  and  F.A.A. 
personnel).   In  the  early  flights  F.A.A.  personnel  were  present  at 
check-in  to  inspect  membership  cards  and  compare  them  against  lists 
submitted  by  the  club  to  assure  that  only  club  members  were  permitted 
to  board  the  aircraft.   Moreover,  respondents  emphasize  that,  follow- 
ing the  guidance  given  in  meetings  with  the  F.A.A.,  the  club  has  not 
engaged  in  such  practices  as  providing  in  effect  charter  transporta- 
tion for  groups  (for  whom  "memberships"  would  be  purchased)  or  allowing 
travel  agents  to  sell  club  memberships  for  commissions. 

A  point  made  by  the  Bureau  with  respect  to  flights  operated  by  Club 
International  is  that  the  club  operates  flights  on  a  frequent  basis  in 
several  markets  in  which  scheduled  air  carriers  provide  direct,  single- 
plane  service.   For  example,  in  the  Seattle-Honolulu  market  Continental, 
Northwest  and  Pan  American  operate  three  daily  nonstop  and  two  additional 
direct  single-plane  flights. 
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Other  Information  Developed  by  Respondents.   In  the  course  of  the 
hearing  respondents  developed  evidence  for  the  record  with  respect  to 
their  contention  that  Club  International's  services  are  to  be  differen- 
tiated from  those  of  a  common  carrier  engaged  in  air  transportation  as 
a  commercial  enterprise.   Stated  differently,  respondents  developed 
evidence  with  respect  to  their  contention  that  Club  International's 
purpose  is  not  to  operate  commercially  but  instead  it  is  to  operate  as 
a  private,  non-profit  club  which  attempts  to  provide  leisure-time  air 
transportation,  ground  accommodations  and  social  benefits  for  travel- 
minded  persons  who  become  members  and  who  are  willing  to  accommodate 
themselves  to  the  many  disadvantages  of  the  travel  services  provided. 

Among  the  disadvantages  as  to  which  evidence  was  given  are  the 
following.   Planned  trips  are  often  canceled  because  of  lack  of  a  suf- 
ficient number  of  reservations.   Club  members  are  not  extended  credit, 
must  make  advance  deposits  at  the  time  of  making  reservations,  and  must 
pay  in  full  prior  to  the  trip.   If  a  member  misses  a  trip  or  a  flight 
his  payment  is  not  refundable  nor  can  it  be  used  on  another  flight.   The 
aircraft  operated  by  the  club  are  aircraft  phased  out  by  the  scheduled 
air  carriers  (it  is  contended  that  the  only  feasible  economic  use  for 
the  aircraft  is  by  air  travel  clubs).   Because  maintenance  is  difficult 
and  parts  are  hard  to  get  there  are  frequent  mechanical  troubles  which 
occasion  delays  and  lay-overs.   Seats  are  closer  together  than  on  air- 
craft operated  by  scheduled  and  supplemental  carriers,  and  there  is  a 
lesser  number  of  cabin  attendants.   Baggage  weight  is  limited  to  25 
pounds;  among  other  things  this  means  that  members  are  not  able  to  make 


926 


-  29  - 

purchases  during  the  course  of  trips  which  would  increase  the  weight  of 
their  baggage  beyond  the  limitation.   Club  members  must  generally  handle 
their  own  baggage  under  poor  conditions  and  the  club  does  not  assume  any 
liability  or  maintain  insurance  with  respect  to  baggage.   The  airport 
facilities  for  passengers  making  club  flights  are  often  inconvenient  in 
terms  of  shelter,  waiting  space,  restaurants,  rest  rooms,  etc.,  and  there 
are  limited  informational  facilities  available  to  passengers  and  friends 
with  respect  to  time  of  arrivals  and  departures. 

It  was  testified  by  the  club's  general  manager  that  maximum  economies 
in  the  handling  of  passengers  and  baggage  must  be  observed  at  all  times 
because  the  club  pays  more  for  fuel,  maintenance,  ground  handling  and 
taxes  than  commercial  carriers.   Further,  it  was  testified  that  the 
club's  equipment  utilization,  by  reason  of  the  limited  nature  of  the 
club's  operations,  is  substantially  less  than  is  achieved  by  commercial 
air  carriers.   An  economist  who  appeared  for  respondents  testified  to  the 
effect  that  the  operations  of  an  air  travel  club  such  as  Club  International 
cannot  be  considered  to  be  those  of  a  commercial  air  carrier  enterprise  for 
the  reason  that  commercial  air  carrier  enterprises  attempt  to  maximize 
profits  by  maximum  use  of  their  equipment  and  other  measures  whereas  a 
non-profit  air  travel  club  seeks  only  to  equalize  costs  and  revenues  and 
cannot  attempt  to  make  maximum  use  of  its  equipment  because  this  is  sub- 
ject to  the  travel  limitations  of  the  members. 

Several  members  of  the  club  appeared  at  the  hearing  to  give  testimony 
in  support  of  Club  International.  Although  additional  members  were  avail- 
able to  be  called  by  respondents  as  witnesses,  testimony  was  limited  to 
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ten  members  because  of  the  cumulative  nature  of  their  testimony.   It  is 
stated  that  the  members  who  gave  testimony  were  not  pre-interviewed  or 
coached  on  behalf  of  respondents. 

In  general,  the  members  testified  as  to  how  they  had  learned  of  the 
club,  when  they  had  joined,  when  they  took  their  club  trip  or  trips,  and 
why  they  supported  the  club.   Most  of  the  members  testified  that  they  had 
learned  of  the  club  from  friends  or  advertising,  that  they  had  not  joined 
for  the  purpose  of  taking  a  specific  trip  at  the  time  of  becoming  a  member, 
and  that  they  had  not  taken  their  first  trip  until  several  weeks  or  longer 
after  they  had  joined.   Most  of  the  members  testified  that  either  they  had 
not  traveled  on  a  scheduled  airline  at  all  or  had  done  so  only  infrequently, 
and  nearly  all  stated  they  had  not  traveled  on  a  scheduled  or  supplemental 
airline  for  vacation  or  leisure.   Most  of  the  members  testified  that  they 
would  not  have  taken  a  vacation  air  travel  trip  had  they  not  been  members 
of  Club  International.   Most  of  the  members  testified  that  they  had  at- 
tended social  functions  provided  by  the  club  in  connection  with  trips, 
and  some  testified  they  had  attended  other  social  functions  of  the  club. 
All  the  members  who  testified  expressed  strong  support  for  the  club;  those 
who  mentioned  disadvantages  of  club  travel,  such  as  cancellations,  del.ys, 
cramped  seating,  baggage  limitations,  etc.,  indicated  that  they  felt  the 
disadvantages  were  more  than  overcome  by  the  advantages,  such  as  making 
trips  economically  possible  and  the  social  and  friendly  aspects  of  trips. 
Most  of  the  member  witnesses  stressed  the  social  and  friendly  aspects  of 
the  club  trips. 
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No  current  balance  sheet  or  income  statement  was  furnished  for  Club 
International  but  it  was  indicated  that  the  club  is  currently  in  a  reason- 
ably satisfactory  financial  condition. 

Finally,  as  related  in  Club  International's  brief,  respondents  made 
effort  to  have  produced  at  the  hearing  any  documents  in  the  custody  or 
control  of  the  Board,  the  F.A.A. ,  or  the  Washington  State  Attorney 
General's  Office  which  would  be  relevant  to  the  development  of  respond- 
ents' theory  of  administrative  estoppel,  _i.£.  ,  documents  which  would 
show  that  the  Board  v as  informed  through  the  F.A.A.  of  Club  International's 
activities  and  actively  or  tacitly  approved  or  had  no  objection  to  such 
activities  in  terms  of  the  Board's  regulatory  jurisdiction.   Further,  re-  ■ 
spondents  also  made  effort  to  require  a  number  of  United  States  and  foreign 
scheduled  air  carriers  to  produce  documents  relating  to  their  activities 
for  the  purpose  of  differentiating  the  scheduled  air  carriers'  activities 
from  those  of  Club  International,   Respondent  states  in  its  brief  that  it 
is  handicapped  by  the  Administrative  Law  Judge's  denial  of  such  discovery 
and  production  efforts  by  respondents, 

DISCUSSIONS  AND  CONCLUSIONS 

On  March  1,  1973,  the  Board  handed  down  its  decision  in  Voyager,  this 
being  the  first  adjudication  by  the  Board  of  an  enforcement  proceeding  in- 
volving an  air  travel  club.  As  stated  above,  it  is  clear  that  the  adjudi- 
cation by  the  Board  in  Voyager  of  basic  issues  with  respect  to  basic  simi- 
larities is  controlling  on  the  Administrative  Law  Judge  in  the  present 
proceeding.  The  question  to  be  determined  then  is  whether  there  are  any 
basic  dissimilarities  between  Club  International  and  Voyager. 
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The  facts  concerning  Voyager  and  the  facts  concerning  Club  Interna- 
tional have  been  extensively  reviewed  in  this  initial  decision.   It  is 
found  that  the  operations  and  activities  of  Club  International  are  basi- 
cally similar  to  those  of  Voyager  in  all  fundamental  respects.   Accord- 
ingly, it  is  held  for  the  reasons  and  on  the  basis  of  the  authorities  set 
forth  by  the  Board  in  Voyager  that  Club  International  has  been  engaged  in 
air  transportation  as  a  common  carrier  without  operating  authority  from 
the  Board  in  violation  of  section  401(a)  of  the  Act  and  should  be  ordered 
to  cease  and  desist  from  such  violations. 

Next  to  be  considered  is  the  issue  of  administrative  estoppel  alter- 
natively raised  by  respondents,  which  goes  to  the  matter  of  what  action 
should  be  taken  by  the  Board  at  this  time.   Respondent  Club  International 
states  in  its  brief  that  it  is  not  respondent's  position  that  the  Board  is 
in  any  way  estopped,  by  its  past  acquiescence  in  the  operations  of  Club 
International  and  other  air  travel  clubs  using  large  aircraft  pursuant  to 
F.A.A.  Part  123,  from  enjoining  prospectively  any  conduct  of  Club  Inter- 
national which  the  Board  determines  to  be  in  violation  of  the  Act;  it 
states  that  in  fact  the  Board  not  only  has  the  authority  but  the  duty  to 
terminate  any  conduct  violative  of  the  Act.   But  the  respondents  contend 
in  their  briefs  that  if  the  Board  should  determine  that  Club  International 
has  engaged  in  conduct  violative  of  the  Act  the  Board  should  limit  its 
remedial  action  to  a  prospective  cease  and  desist  order  enjoining  speci- 
fic conduct.   In  conjunction  with  such  a  prospective  cease  and  desist 
order  respondents  urge  the  Board  to  exercise  its  authority  under  section 
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A16(a)  of  the  Act  to  establish  regulatory  guidelines  for  air  travel  clubs 
through'  an  appropriate  rule-making  proceeding. 

In  Voyager  the  Board  gave  careful  consideration  to  the  question  of 
what  remedial  action  should  be  taken,  and  its  consideration  took  into 
account  the  contentions  raised  by  respondents  in  the  present  proceeding. 
It  is  found  that  there  are  no  basic  dissimilarities  between  the  Voyager 
proceeding  and  the  present  Club  International  proceeding  with  respect  to 
these  contentions.   In  Voyager  the  Board  declined  to  undertake  a  rule- 
making proceeding  at  this  time  with  respect  to  air  travel  clubs.   In 
Voyager  the  Board  also  declined  to  act  only  prospectively  in  the  manner 
herein  requested  by  respondents.   For  the  reasons  set  forth  by  the  Board 
in  Voyager  it  is  held  that  Club  International  a'so  must  rid  itself  of  the 
benefits  it  has  derived  from  its  past  holding-out  activities  and  that  Club 
International  must  cease  holding  out  air  transportation  even  to  its  members. 
For  the  reasons  given  by  the  Board  in  Voyager,  _i.e. ,  to  minimize  the  impact 
on  members  who  in  good  faith  are  signed  up  for  transportation  in  the  near 
future,  the  cease  and  desist  paragraph  in  the  order  attached  hereto  is 
drafted  to  become  effective  60  days  after  the  order  becomes  effective  as 
the  final  order  of  the  Board,  subject  to  the  same  conditions  as  in  Voyager. 

With  respect  to  the  individual  respondents  it  is  clearly  the  position 
of  the  Bureau  that  the  facts  in  this  proceeding  are  different  from  the 
facts  in  Voyager.   It  is  the  position  of  the  Bureau  as  set  forth  in  its 


14/  In  their  statements  of  position  filed  pursuant  to  Rule  214  of  the 
Board's  Rules  of  Practice  the  Individual.  Members  of  Club  International  and 
the  Association  of  American  Air  Travel  Clubs  also  urge  the  Board  to  act 
prospectively  only  in  the  present  proceeding  and  to  exercise  its  authority 
under  section  416(a)  to  establish  regulatory  guidelines  for  air  travel 
clubs  through  an  appropriate  rule-making  proceeding. 
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brief  that  Ciub  International  is  but  part  of  the  consolidated  business 
enterprise  of  the  Eisenbergs,  made  up  of  Club  International,  International 
Travel,  Air  International,  Travel  Ads,  American  Aviation  Services,  Inc., 
and  the  personal  activities  of  Arthur  Joel  and  June  Eisenberg.   In  these 
circumstances  the  Bureau  contends  that  the  Eisenbergs  should  each  be  in- 
cluded by  name  in  the  order  to  cease  and  desist.   Although  there  is  much 
force  in  the  Bureau's  position,  it  is  not  fully  accepted  by  the  Adminis- 
trative Law  Judge.   In  any  event,  as  in  the  case  of  Voyager,  it  is  believed 
sufficient  that  the  cease  and  desist  order  bind  Club  International,  its 
directors,  officers,  employees,  servants,  agents,  assigns  and  successors. 
The  attached  order  dismisses  the  complaint  with  regard  to  the  individual 
respondents. 

Arguments  and  contentions  of  the  parties  in  their  briefs  and  of  the 
Individual  Members  of  Club  International  and  the  Association  of  American 
Air  Travel  Clubs  in  their  statements  of  position  not  specifically  dis- 
cussed herein  have  nevertheless  been  carefully  considered,  and  it  is 
determined  that  they  should  not  alter  the  conclusions  and  findings  herein. 

FINDINGS 

In  view  of  the  foregoing  and  all  the  evidence  of  record,  it  is  found 
that: 

1.   Club  International,  Inc.,  a  corporation  organized,  existing,  and 
doing  business  under  the  laws  of  the  State  of  Oregon,  has  held  itself  out 
and  continues  to  hold  itself  out  to  the  public  as  a  common  carrier  to  pro- 
vide transportation  by  aircraft  of  persons  in  interstate,  overseas,  and 
foreign  commerce  for  compensation  or  hire  and  is  an  air  carrier  as  defined 
in  section  101(3)  of  the  Act  engaged  directly  in  the  transportation  of 
persons  by  air  within  the  meaning  of  the  Act. 
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2.  Club  International,  Inc.,  has  not  held  and  does  not  hold  a 
certificate  of  public  convenience  and  necessity  or  other  authority  from 
the  Board  authorizing  it  to  engage  in  air  transportation  of  persons  or 
property  as  a  common  carrier, 

3.  Club  International,  Inc.,  has  been  and  continues  to  be  in  viola- 
tion of  section  401(a)  of  the  Act. 

4.  Club  International,  Inc.,  also  d/b/a/  Air  Club  International,  and 
its  officers,  directors,  agents,  employees,  representatives,  successors, 
and  assigns  should  be  ordered  to  cease  and  desist  from  engaging  in  air 
transportation  in  violation  of  section  401(a)  of  the  Act, 

5.  This  proceeding  insofar  as  it  relates  to  Arthur  Joel  Eisenberg 
and  June  E.  Eisenberg,  each  individually,  should  be  dismissed. 

An  appropriate  order  is  attached. 


'T^uis  W.  Sornson 
Administrative  Law  Judge 
May  25,  1973 


Attachment 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Issued  under  delegated  authority 


Club  International,  Inc.,  also 
d/b/a/  Air  Club  International 
Arthur  Joel  Eisenberg,  individually 
June  E.  Eisenberg,  individually 

Respondents 

Enforcement  Proceeding 


Docket  2A387 


ORDER 

A  full  public  hearing  having  been  held  in  the  above-entitled 
proceeding  and  the  Administrative  Law  Judge,  upon  consideration  of 
the  record,  having  issued  an  initial  decision  containing  his  findings 
and  conclusions,  which  is  attached  hereto  and  made  a  part  hereof, 
pursuant  to  authority  delegated  to  Administrative  Law  Judges  under 
Rule  27  of  the  Rules  of  Practice  in  Economic  Proceedings; 

IT  IS  ORDERED: 

1.  That  Club  International,  Inc.,  also  d/b/a/  Air  Club  Interna- 
tional, its  officers,  directors,  agents,  representatives,  successors, 
and  assigns  cease  and  desist  from  engaging  in  air  transportation  in 
violation  of  section  401(a)  of  the  Federal  Aviation  Act  by  holding 
out  to  the  public  at  large  transportation  by  aircraft  for  compensa- 
tion or  hire  through  membership  in  Club  International,  Inc.,  or  any 
other  similar  organization  operating  in  a  comparable  manner.   This 
paragraph  shall  not  become  effective  until  sixty  (60)  days  after 
this  order  becomes  effective  as  the  final  order  of  the  Board,  pro- 
vided, however,  that  Club  International,  Inc.,  shall  during  said 

60  days  discontinue  all  advertising  and  public  promotion  of  Club 
International,  Inc.,  membership  and  services  and  shall  not  during 
said  60  days  accept  any  new  member. 

2.  That  this  proceeding  insofar  as  it  relates  to  Arthur  Joel 
Eisenberg  and  June  E.  Eisenberg,  each  individually,  be  and  it  hereby 
is  dismissed. 
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3.   That  this  order  shall  become  effective  as  the  final  order  of 
the  Board  on  the  31st  day  after  the  date  of  service  of  this  order  and 
the  initial  decision  unless  a  petition  for  discretionary  review  is 
filed  within  21  days  after  service  in  accordance  with  Rule  28  of  the 
Rules  of  Practice  in  Economic  Proceedings  (14  CFR  302.28)  or  the  Board 
issues  an  order  to  review  upon  its  own  initiative.   If  a  petition  for 
discretionary  review  is  timely  filed  or  if  action  to  review  is  taken 
by  the  Board  upon  its  own  initiative,  the  effectiveness  of  this  order 
shall  be  stayed  until  further  order  of  the  Board. 


"Louis  W.  Sornson 
Administrative  Law  Judge 
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We  appealed  immediately  to  the  CAB,  to  the  FAA,  to  the  Ninth 
Circuit  Court  of  Appeals,  et  cetera,  and  to  the  Supreme  Court.  "We  ^ot 
a  temporary  stay.  We  went  through  all  kinds  of  legal  hassle  through 
the  fall.  We  were  forbidden  to  accept  new  members  during  this  period 
so  we  had  no  membership  money  coming  in.  We  were  forbidden  to 
advertise  our  services,  so  that  ceased  immediately.  We  had  an  almost 
precipitous  drop  in  income  to  the  club.  Meanwhile,  the  insurance,  the 
maintenance,  everything  else  had  to  go  up.  We  tried  to  keep  as  many 
people  employed  as  we  could,  but  we  did  have  to  let  about  half  our 
employees  go. 

The  CAB  through  this  whole  thing  has  acted  as  if  the  skies  were  the 
sole  province  of  the  scheduled  airlines  and  a  few  others  who  manage 
to  share  a  small  portion,  but  they  completely,  in  their  minds,  negate 
the  inherent  right  of  a  group  of  private  citizens  to  buy  their  own  |)ri- 
vate  conveyances  and  fly  it  safely  at  their  own  desire. 

So,  finally,  on  January  15  of  this  year,  the  Ninth  Circuit  Court  of 
Appeals  ordered  the  FAA  to  grant  us  a  new  part  123  operating  certifi- 
cate. As  of  1  month  and  4  days  ago  we  are  back  in  business.  We  are 
operating,  but.  we  are  able  to  fly  only  people  who  have  joined  the  club 
since  December  15.  All  the  old  membership  was  made  unlawful.  We 
are  not  able  to  advertise.  It  is  onl}'  by  word  of  mouth  that  people  are 
beginning  to  drift  back  in,  and  the  cost  to  our  members  and  to  the  club 
itself  over  this  period  of  time  has  been  something  in  excess  of  $14 
million.  So  it  is  a  horrendous  mess.  We  don't  feel  that  we  are  imping- 
ing upon  anybody  in  what  we  are  doing,  but  the  CAB  says,  oh,  yes  you 
are,  you  know. 

[In  a  letter  to  the  Civil  Aeronautics  Board  dated  ]\Iarch  25,  1975,  the 
chairman  of  the  subcommittee  invited  Mr.  James  Weldon,  Jr.,  Acting 
Director,  Bureau  of  Enforcement,  to  comment  on  these  allegations.  The 
letter  and  BOE's  response  are  reprinted  at  the  end  of  the  hearings  of 
this  date  (February  10,  1975)  p.  1131,  lielow.] 

SAFETY    OF   AIR    CLUB    FLIGHTS 

Senator  Kennedy.  Isn't  there  a  danger  if  there  are  a  lot  of  clubs  like 
yours,  there  will  be  a  lot  of  planes  being  flown  that  aien't  safe  enough 
for  people  to  travel  in  ?  How  do  your  people  know  that  youi-  planes  are 
really  safe? 

Mr.  McDevitt.  In  1968  Congress  gave  the  authority  to  the  Federal 
Aviation  Administration  to  oversee  the  operation  and  safety  of  air 
travel  clubs  using  large  aircraft  as  we  are  doing.  We  have  never  had 
a  violation  of  the  Federal  Aviation  Agency's  safety  standards.  As  a 
matter  of  fact,  their  planes  use  our  hangars  for  their  own  maintenance 
in  Seattle,  and  the  chief  of  our  maintenance  program  was  chosen  by 
the  FAA  as  the  safety  mechanic  of  the  year  for  1973.  for  the  North- 
w^est  region.  He  is  among  the  best  in  the  business,  and  all  air  travel 
clubs  using  large  aircraft  come  under  these  same  standards. 

REASONS    FOR    CAB    OPPOSITION 

Senator  Kennedy.  Why  do  you  believe  that  the  CAB  is  giving  you 
all  this  opposition  ?  You  talked  about  this  a  little,  but  I  want  to  make 
the  record  complete. 
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Mr.  McDevitt.  Senator,  I  can  only  give  a  personal  opinion.  I  have 
no  documentation  of  this,  but  I  think  it  was  quite  obvious  from  the 
comments  we  got  from  the  large  scheduled  airlines,  the  direct  sales 
offices  in  Seattle  and  so  on,  also  from  the  American  Society  of  Travel 
Agents  that  they  felt  our  members  owed  them  a  living,  and  that  our 
club  and  others  like  it  across  the  country  were  inpinging  upon  what 
they  felt  was  owned  them  by  the  public.  We  feel  the  public  has  a  right 
to  choose,  just  like  when  you  go  to  buy  a  suit  of  clothes  or  bag  of 
groceries,  you  pick  the  store  that  gives  you  the  best  bargain  and  we  feel 
the  American  public  has  exactly  that  same  right  in  the  skies  as  on  the 
ground,  and  we  would  like  to  see  an  unfettered  transportation  system 
responsive  to  the  marketplace  and  not 

Senator  Kennedy.  Don't  you  recognize  the  need  for  the  CAB  to 
maintain  a  national  network  so  that  the  traveling  public  will  be 
served  ?  If  the  CAB  allows  different  kinds  of  clubs,  like  Air  Club  In- 
ternational, won't  that  create  chaos  in  the  whole  transportation 
industry  ? 

Mr.  McDevitt.  Not  at  all.  Our  members  from  the  Northwest  range 
I'rom  Seattle  to  the  central  part  of  Oregon.  They  ride  buses  for  3i/^ 
houis  to  come  to  Seattle,  since  that  is  our  only  departure  point.  We 
go  to  a  very  limited  number  of  destinations  and  in  response  to  the 
members  requests.  They  tell  us  where  they  want  to  go  and  then  we  set 
up  a  tentative  schedule.  If  the  flight  is  filled  up  they  go,  if  they  don't 
fill  up,  they  are  canceled.  The  people  recognize  they  may  have  their 
plans  canceled  at  almost  the  last  moment,  but  these  are  the  things  they 
put  up  with  in  order  to  have  a  sturdy  reliable  old  family  sedan  instead 
of  the  brand  new  sports  cars  costing  $25  million  apiece.  They  are 
liappy  to  do  it,  and  we  want  to  do  it. 

Senator  Kennedy.  We  will  recess  briefly,  because  we  are  just  calling 
up  a  bill  and  I  will  be  able  to  come  back  in  a  few  moments.  I  hope  you 
will  all  stay. 

[Whereupon,  the  subcommittee  took  a  short  recess.] 

Mr.  SusMAN.  The  subcommittee  will  come  to  order. 

Senator  Kennedy  will  return  from  the  floor  as  soon  as  possible.  He 
indicated  that  we  should  proceed  and  continue  with  the  testimony 
from  the  panel.  Mr.  McDevitt,  did  you  have  a  chance  to  complete  your 
testimony,  or  do  you  have  any  further  comments  ? 

Mr.  McDevitt.  Not  quite.  I  think  there  are  just  a  couple  of  more 
points  that  I  might  like  to  make  on  behalf  of  our  members.  The  basic 
request  as  far  as  we  are  concerned  before  this  subcommittee  is  simply 
one  of  do  private  citizens  have  the  right  to  buy  an  airplane,  arrange 
for  the  operation  and  maintenance  and  safety  and  then  do  their  own 
thinking,  do  they  have  that  right  or  do  they  not?  If  they  do  not  then 
let's  find  out  about  it,  but  there  is  nothing  we  can  find  in  the  constitu- 
tion or  any  law  since  that  says  they  do  not.  In  fact,  the  Federal  air 
regulations  state  they  do  under  part  123,  and  that  is  the  reason  we 
were  formed,  that  is  the  way  we  have  operated.  They  have  never  had 
a  violation  regarding  safety  or  operations.  We  have  eminently  quali- 
fied people  flying  the  aircraft  and  maintaining  the  aircraft  and  a  lot 
of  happy  low-income  people  enjoying  the  service.  As  part  of  the  record 
I  would  like  to  ask  what  is  wrong  with  that,  why  is  the  CAB  so  intent 
on  spending  the  taxpayers'  money  attempting  to  drive  air  travel  clubs 
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like  ours  into  the  ground.  They  did  it  to  a  number  of  otliers  before. 
They  are  atteniptino;  to  do  it  to  us  now.  Why  ?  What  is  wrong  that  they 
are  coming  after  us  like  a  giant  shark  Avith  its  jaws  open  ? 

Mr.  SusMAx.  Do  you  have  any  thoughts  you  would  like  to  provide 
for  the  record  ? 

Mr.  A'icDEViTT.  Yes,  I  do.  I  think  it  became  obvious  for  vhe  lir-st 
couple  of  years  in  the  operation  of  our  club  that  we  were  being  very 
successful  at  what  we  were  doing,  providing  low-cost  air  transporta- 
tion to  our  members  on  their  demand  to  specific  destinations  on  their 
demand,  and  we  kept  the  price  commensurate  with  what  the  cost  to  do 
business.  AVe  were  so  successful  at  doing  that  and  charging  such  low- 
membership  fees,  naturally  wo  don't  have  it  in  documented  form,  but 
we  feel  that  the  scheduled  airlines  were  largely  responsible  for  put- 
ting pressure  on  the  CAB  to  find  some  way  of  putting  air  clubs  out 
of  business.  That  is  my  personal  feeling  and  the  concensus  of  our 
members  and  we  can  think  of  no  other  explanation  wliy  the  CAB 
would  spend  millions  and  millions  of  taxpayers  money' when  they 
have  no  jurisdiction  over  air  clubs  ever  given  to  them  by  Congress. 

Mr.  SusMAx.  Thank  you  very  much. 

Mr.  Hinckley. 

DESCRIPTION    OF    OVERSEAS    NATIONAL    AIRWAYS 

Mr.  Hinckley.  First  of  all,  I  would  like  to  say  we  are  extremely 
grateful  for  the  subcommittee's  interest  and  the  opportunity  to  pre- 
sent our  views.  I  am  chairman  of  OX  A,  and  it  is  one  of  the  largest 
supplemental  airlines  in  this  country,  operating  DC-8's,  O's,  and  lO's. 
We  also  have  a  subsidiary  company  which  operates  the  Delta  Queen. 

In  a  good  many  of  the  recent  years  we  have  been  the  largest  Atlantic 
charter  operator  in  the  industry,  larger  than  some  of  the  scheduled 
airlines.  I  think  that  perhaps  our  size  and  marketing  success  and  ag- 
gressiveness may  have  been  one  of  the  contributing  factors  to  the 
problems  we  are  presently  struggling  with  with  the  CAB. 

I  have  submitted  rather  lengthy  testimony  which  is  in  the  record, 
and  much  of  the  thrust  of  that  testimony  takes  issue  with  what  we 
believe  is  a  discriminatory  attitude  of  the  CAB  in  the  enforcement 
area. 

TRIBUTE   TO  AVILLIAM   GINGERY,  I^\TE  DIRECTOR  OF  BUREAU  OF 
ENFORCEMENT 

I  had  intended  to  make  a  statement  if,  I  had  the  opportunity,  that, 
although  we  were  strongly  criticizing  the  Board,  and  particularly  the 
Bureau  of  Enforcement's  discriminatory  actions,  we  did  not  intend  to 
focus  personally  on  its  Director,  Bill  Gingery,  wlio,  as  we  all  know,  is 
not  with  us  any  more. 

I  would  particularly  like  to  say  that  now,  because  over  the  couple 
of  years  that  we  have  been  dealing  with  him  as  an  adversary  we  have 
developed  a  very  high  respect  for  him.  He  was  a  very,  very  fine  person 
and  a  very,  very  good  person.  We  don't  wish  in  any  way  to  cast  as- 
persions on  his  character  or  his  personality.  He  was  a  man  of  very 
high  principles  and  I  think  it  w\as  indicative  of  his  principles  that  in 
a  long  5-hour  personal  discussion  between  the  two  of  us  a  couple  of 
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months  ago  in  which  we  discussed  CAB  issues,  enforcement  policies, 
and  philosophies  and  consumers'  rights,  and  the  last  thing  I  want  to 
do  is  take  advantage  of  his  passing  away,  but  I  detected  he  had  turned 
around  180  degrees  on  the  consumer  issues.  He  characterized  our  posi- 
tion and  the  position  of  the  public  that  does  whatever  it  does  to  get 
on  to  charter  flights  or  join  clubs  or  whatever  just  to  be  able  to  get 
inexpensive  transportation,  and  he  characterized  it  saying  "he  who 
violates  the  laws  of  a  tyrant  obeys  the  laws  of  God."  I  think  that  sums 
it  up  pretty  well.  There  is  no  question  in  my  mind  that  the  CAB  has 
had  a  tyrannical  attitude  and  positions  against  the  public's  right  to 
get  on  low-cost  transportation  and  towards  charter  flights  in  general. 
I  might  also  add.  since  he  is  not  here  in  his  own  defense.  I  would  like 
to  say  from  what  he  told  us,  he  had  become  a  strong  advocate  within 
the  Board  for  reform  regulations  to  allow  liberal  one  stop  ITC's ;  and 
he  was  working  for  it  and  he  told  us,  after  the  Board  had  issued  its 
infamous  OTC  proposal,  that  he  was  bitterly  disappointed  with  the 
restrictiveness  of  that  bill. 

ALLEGATIONS    OF   DISCRIMINATORY  ENFORCEMENT   BY   CAB  AGAINST 
SUPPLEMENTAL    CARRIERS 

The  testimony  I  have  heard  today  confirms  in  my  mind  our  strong 
feelings  about  the  discriminatory  attitude  of  the  Board  when  it  comes 
to  protecting  the  rights  of  the  consumer  versus  the  rights  of  certain 
corporate  interests  Avhich  appear  to  be  that  of  scheduled  airlines.  It  is 
amazing  when,  listening  to  the  ACAP  testimony  where  it  takes  a  year, 
-1  years,  8  years  to  get  the  CAB  to  move  the  complaint  of  a  consumer 
that  appears  to  have  been  clearly  abused  by  the  airlines. 

[In  a  letter  to  the  Civil  Aeronautics  Board  dated  March  25,  1975, 
the  chairman  of  the  subcommittee  invited  Mr.  James  Weldon,  Jr., 
Acting  Director,  Bureau  of  Enforcement,  to  comment  on  the  allega- 
tions which  follow.  The  letter  and  BOE's  response  are  reprinted  at 
tlie  end  of  the  hearings  of  this  day.  February  19,  1975,  p.  1131,  below.] 

In  contrast,  it  takes  the  CAB  about  2  minutes  to  send  a  telegram 
to  ONA  telling  us  that  if  we  know  what's  good  for  us  wo  better  cancel 
a  charter  fliglit  and  stop  all  those  passengers  from  going  on  vacation. 
I  might  point  out  that  while  the  bureau  of  enforcement  has  cases 
pending  against  us  in  which  they  are  asking  for  the  revocation  sanc- 
tion of  most  of  our  authority^ — and  I  will  get  more  in  a  minute  on  how 
discriminatory  that  is — they  do  nothing  against  the  scheduled  airlines 
for  the  same  violations  or  very,  very  little  by  comparison  for  far 
greater  violations.  Yet  they  come  down  that  hard  on  us — and  while 
the  Bureau  of  Operating  Rights  is  asking  for  decertification,  when  we 
get  telegrams  saying  "they  understand  there  are  some  charter  passen- 
gers who  are  not  bona  fide  members  of  a  particular  group  on  this 
flight,  if  you  run  this  trip  it  will  be  at  your  own  risk,"  we  are  put  in 
a  position  where  we  have  to  cancel. 

Mr.  SusMAN.  Do  you  have  any  explanation  of  the  plienomenon  of 
the  Board  acting  so  quickly  against  charter  airlines  and  air  clubs,  and 
delaying  action  on  consumer  complaints  and  perpetuating  inaction  on 
claims  ajjainst  major  airlines,  as  you  have  suggested  in  your  testimony? 

Mr.  Hinckley.  I  think  it  is  basically  that  there  has  been  a  strong 
bias  at  the  Board  in  favor  of  scheduled  airlines  that  has  become  so 
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institutionalized  that  they  don't  act  on  consumer  complaints,  but  they 
act  fast  on  things  which  tend  to  bo  allefjed  tliieats  to  (be  interest  of 
the  scheduled  airlines.  Unfortunately,  this  trend  has  p;ottoii  consider- 
ably worse  in  the  last  few  years. 

Mr.  Breitsr.  What  did  "the  telegram  say  ? 

Mr.  Hinckley.  Mr.  Bailey  gets  them  on  his  desk  first. 

cab's  enforcement  of  charter  regulations  against  oxa 

Mr.  Bailey.  Most  of  them  are  pretty  standard,  and  they  indicate 
that  according  to  information  they  have  ONA  is  scheduled  to  operate 
a  certain  charter  fliglit  out  of  a  certain  point  on  a  certain  date  and 
they  have  information  available  to  them,  never  giving  us  at  any  time 
what  that  information  is,  but  they  have  information  that  indicates 
there  may  be  some  passengers  on  that  trip  that  do  not  qualify.  So  we 
are  faced  with  the  sometimes  really  expensive  and  time  consuming 
problem  of  first  of  all  trying  to  determine  just  what  it  is  they  are 
talking  about,  and  a  lot  of  times  we  get  these  telegrams  24  to  48  hours 
prior  to  a  departure.  It  creates  a  tremendous  hardship  on  us,  because 
the  burden  is  on  us  at  that  point.  Either  we  go  ahead  and  operate  the 
trip  and  expose  ourselves  to  the  continued  alleged  illegality  of  the 
trip,  after  having  been  warned  by  the  Bureau,  or  we  cancel.  That 
basically  is  the  substance  of  it. 

Mr.  Breyer.  So  what  do  you  usually  do? 

Mr.  Bailey.  We  usually,  almost  invariably,  go  through  the  routine 
of  checking  the  trip  and  trying  to  determine  if  there  are  passengers 
that  are  illegal,  and  sometimes  quite  honestly  we  do  discover  them. 
There  are  other  times  when  we  can  find  nothing  wrong  with  our  checks 
and  we  go  ahead  and  operate  the  trips. 

Many  times  we  get  telegrams  from  them  about  trips  that  we  never 
even  had  scheduled. 

Mr.  Breyer.  If  you  can't  find  anything  wrong  with  tlie  trip,  do 
you  continue? 

Mr.  Bailey.  Yes,  we  do.  However,  there  have  been  cases  where  we 
have  canceled,  but  they  have  been  few. 

Mr.  Hinckley.  I  might  add,  we  ask  them  to  tell  us  who  the  illegal 
passengers  are  and  we  will  get  rid  of  them  and  the  trip  can  go. 

Mr.  Breyer.  Do  they  answer  ? 

Mr.  Hinckley.  Only  recently.  Prior  to  that  they  wouldn't  give  us 
the  answers  or  tell  us  who  filed  the  complaint.  We  have  gotten  to  the 
point  where  we  have  canceled  trips  and  the  charter  group  has  gotten 
a  court  to  order  us  to  run  the  trip,  which  we  don't  object  to.  But  you 
have  to  go  through  this  ridiculous  charade  so  tlie  public  can  be  served. 

Mr.  Breyer.  They  will  tell  you  where  they  get  their  information? 

Mr.  Hinckley.  No,  never  where,  but  they  have  been  better  recently 
about  telling  us  which  passengers  specifically  it  is  that  supposedly  are 
not  bona  fide  members  of  the  group. 

Mr.  Breyer.  What  steps  do  you  take  to  make  certain  that  all  mem- 
bers are  bona  fide? 

Mr.  Hinckley.  It  is  a  very  expensive  procedure  where  we  have  to— 
of  course,  you  get  certificates  signed  by  the  charter  organizers  and 
all  that,  and  sometimes  we  have  to  when  Ave  have  been  warned  about 
these  flights.  We  have  to  get  every  passenger  when  he  checks  in  sign  a 
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certificate  saying  he  is  a  member  of  the  group  for  6  months  or  what- 
ever and  if  he  won't  sign  it  he  can't  go.  Whether  they  really  are  when 
they  sign  them  or  not,  I  don't  know.  Once  they  sign  the  paper  we 
won't  kick  them  off.  We  have  people  that  sit  on  the  phone  all  day  long 
going  down  the  passenger  manifest  telephoning  aw^ay,  asking  all  these 
people,  "Is  somebody  else  in  the  same  family  going?" 

Mr.  Breyer.  You  do  always  check  them,  but  if  somebody  sneaks 
on  to  get  your  fare — what  is  your  fare  ? 

Mr.  Hinckley.  Generally  half  or  less. 

Mr.  Breyer.  So  if  somebody  sneaks  on  to  get  this  fare  you  may  be 
canceled  at  the  last  minute  ? 

Mr.  Hinckley.  That  is  right,  the  whole  flight  is  canceled.  The  pas- 
sengers do  not  sign  up  with  us,  but  with  the  charter  organization  or 
whatever.  They  don't  sign  up  with  the  airlines  so  all  we  are  ever 
given  is  a  passenger  manifest  by  the  charter  operator  at  some  point 
prior  to  flight. 

Mr.  Breyer.  When  the  Board  receives  this  information,  why  doesn't 
it  tell  you  immediately  what  the  source  is  so  you  can  go  and  check? 

Mr.  Hinckley.  The  whole  matter  of  enforcement  procedure  is  very 
far  behind  its  customary  standards  in  other  regulatory  agencies  and 
in  the  courts  as  far  as  due  process  is  concerned.  Our  Washington 
counsel  can  probably  give  you  a  better  description  of  that  than  I  can. 

Mr.  SusMAN.  Perhaps  you  can  supplement  the  record  on  that  point. 

Mr.  Hinckley.  All  right.  We  have  it  in  our  prepared  testimony. 

Your  summary  here  on  the  CAB,  with  the  Bureau  of  Enforcement 
effort,  categorized  by  subject  that  you  provided  at  the  beginning  of 
the  hearing  just  emphasizes  and  supports  completely  the  points  we 
have  made,  of  extreme  effort  to  block  charters,  extreme  effort  to 
block  the  public's  effort  to  get  low  cost  transportation  and  doing 
very  little,  indeed,  on  consumer  oriented  violations. 

I  could  give  some  specific  examples  which  I  will  try  and  list  quickly 
of  where  we  believe  the  CAB  or  the  Bureau  of  Enforcement  have 
been  highly  discriminatory  or  have  had  improper  administrative  prac- 
tices and  procedures. 

cab's  alleged  failure  to  vigorously  represent  U.S.  charter  operators 

Before  getting  into  the  Bureau  of  Enforcement  issue  there  is  one 
that  has  to  do  with  our  rights  to  fly  internationally.  About  a  year  or 
two  ago,  a  couple  of  years  ago,  the  United  States  and  most  of  the 
Western  and  European  countries  agreed  we  would  have  country  of 
origin  charter  rules,  which  meant  that  whatever  was  legal  in  this 
country  could  land  in  Europe  and  return ;  and  whatever  was  legal  in 
Europe  could  come  here ;  eminently  sensible,  simple  and  our  govern- 
ments would  abide  by  it.  In  the  last  couple  of  years,  while  the  CAB 
seemed  to  be  trying  to  squeeze  down  on  charters  generally  in  other 
respects,  wo  also  liave  found  creeping  into  the  international  agreements 
the  imposition  of  foreign  countries'  restrictions  upon  charters  which 
originate  in  the  United  States.  Now,  those  restrictions  may  not  be 
onerous  taken  in  the  context  of  the  rules  of  that  country,  but  when  you 
add  those  restrictions  to  the  already  restrictive  and  different  types  of 
restrictions  we  have  in  our  rules  here,  for  example,  the  30-day  filing 
advance  reservation  rule  for  the  ABC's  in  Europe  added  to  the  re- 
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strictive  affinity  rules  in  this  country,  you  set  up  a  super  restrictive 
charter  regime. 

Now,  I  think  it  is  fair  to  say  from  our  experienced  observations  tluit 
at  best  m  the  last  2  years  the  CAB  has  been  timid  in  ncgotiatin<r  with 
the  foreign  countries  to  keep  out  tliese  additional  foreign  rest iTcf ions 
rather  than  adhering  to  country-of-origin  rules.  In  the  previous  CAB 
administration,  with  Charley  Butler  runnhig  the  International  Affairs 
Bureau,  with  Mr.  Brown  as  CAB  Chairman  and  Mr.  Rein  at  State, 
you  had  three  tigers  fighting  for  the  American  carrier  and  the  Amer- 
ican public's  right  to  be  bound  by  American  rules  only  and  not  having 
the  foreign  restrictions  apply  as  well. 

It  would  appear  to  us  that  in  the  more  recent  couple  of  years  the 
CAB  has — it  only  appears  to  us — but  it  appears  that  they  have  given 
subtle  encouragement  during  the  negotiations  to  the  foreign  countries 
applying  their  additional  restrictive  rules  with  the  result  that  we  now 
have  rules  between  the  United  States  and  some  countries.  England, 
(Germany,  France,  now  Italy,  which  has  accomplished  through  these 
international  agreements  what  the  CAB  has  been  unable  to  accomplish, 
because  of  the  desires  of  the  public  as  expressed  through  Congress,  in 
its  own  arena  in  trying  to  kill  the  affinity  rules,  trying  to  come  out  with 
these  ridiculously  restrictive  one  stop  ITC  rules. 

cab's  alleged  failttre  to  stop  illegal  rebates  by  ixterxatioxal 
scheduled  carrfers 

In  the  Bureau  of  Enforcement  area,  where  we  feel  there  has  been 
gross,  blatant  and  obvious  discrimination,  the  Bureau  of  Enforcement 
puts  a  great  deal  of  strenuous  effort  into  enforcing  the  charter  regula- 
tions and  does  next  to  nothing  in  trying  to  enforce  scheduled  carrier 
violations  with  individually  ticketed  regulations.  As  an  example  of 
that,  you  have  the  rebating  and  kickbacks  on  the  Atlantic.  In  a  way, 
and  I  guess  I  am  kind  of  proud  for  our  small  company  and  our  in- 
dustry of  supplemental  carriers,  the  giant  scheduled  ti'ansatlantic  car- 
riers have  carried  off  what  is  perhaps  the  biggest  under-the-table  busi- 
ness in  the  history  of  business,  amounting  to  supposedly  $500  million 
a  year,  according  to  statements  by  the  head  of  TATA  and  various  gov- 
ernments, in  an  effort  to  squash  us.  However,  we  are  still  here  and  some 
of  them  are  really  struggling  to  stay  in  business. 

Nevertheless,  although  the  CAB  has  been  fully  aware  of  those 
illegalities,  which  are  criminal  and  which  are  much  more  serious  than 
the  type  of  violations  which  we  as  supplemental  carriers  have  been  ac- 
cused of,  the  CAB  has  done  absolutely  nothing  about  it  in  years  to  try 
and  get  them  to  stop  other  than  some  gentle  letters  of  admonition. 
There  is  the  grand  jury  going  on  in  New  York,  but  that  was  initiated 
by  the  Justice  Department,  not  by  the  Bureau  of  Enforcement  or  the 
CAB.  Now,  from  what  we  read 'in  the  press,  the  settlement  that  is 
supposedlv  soino:  to  happen  is  that  the  carriers  will  be  fined  from 
$5,000  to  $25.000- 

Mr.  Breyer.  What  happens  when  you  carry  out  one  of  these  amnity 
group  flights,  and  one  person  sneaks  on  to  a  flight  ? 

Mr.  Hinckley.  I^et  me  finish.  The  Bureau  of  Enforcement,  for  our 
violations  which  are  much  less,  has  asked  for  fines  in  the  hundreds  ot 
thousands  of  dollars  and  revocation  of  our  authority.  Now.  to  begin 
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to  show  equity  the  CAB  would  have  to  ask  for  revocation  of  Pan  Am's 
and  the  TWA's  individually  ticketed  authority  in  the  Atlantic.  That  is 
absurd  on  its  face.  The  CAB  Avould  be  laughed  out  of  Washinolon  if 
they  asked  for  that.  That  doesn't  mean  it  isn't  equally  or  more  absurd 
anci  discriminatory  to  ask  for  the  revocation  of  charter  carriers' 
charter  authority. 

Also,  when  it  comes  to  enforcing  the  charter  regulations  against  the 
scheduled  carriers  versus  against  the  charter  carriers  there  is  gross, 
blatant  discrimination,  in  our  view.  The  Bureau  of  Enforcement,  to 
our  knowledge,  has  never  prayed  for  the  revocation  of  scheduled 
airlines'  charter  authority.  It  is  100  percent  of  our  business.  If  the 
scheduled  carrier's  charter  authority  were  revoked  it  wouldn't  be 
lethal,  which  in  our  case  it  certainly  would.  Also,  the  fines  they  ask  from 
scheduled  airlines  are  minimal  compared  to  the  fines  they  ask  of  us. 

The  Bureau  of  Enforcement  has  not  even  named  as  a  defendant  in 
their  filed  complaints  against  us  Amei-ican  scheduled  carriers  listed  in 
the  appendix  to  the  complaint  which  were,  according  to  the  CAB  ap- 
pendix, doing  the  same  thing  that  caused  the  Bureau  of  Enforcement 
to  launch  the  complaint  against  us.  They  are  not  even  listed  as  a  de- 
fendant, whereas  they  are  asking  for  revocation  of  our  authority. 

Mr.  SusMAN.  Mr.  Hinckley,  if  I  could  interrupt  just  a  second,  the 
defendants  and  respondents  in  administrative  proceedings,  like  re- 
cipients of  traffic  tickets,  have  always  replied  :  Why  pick  on  me,  some- 
body passed  me  down  the  road  going  much  faster,  or  there  are  other 
people  engaged  in  the  same  kind  of  activity,  why  do  you  not  spend 
more  time  on  them?  The  jail  is  full  of  people  who  think  they  have 
gotten  a  much  harsher  sentence  than  the  next  guy  who  committed  a  less 
onerous  offense.  What  distinguishes  your  basic  position — that  you  are 
being  picked  on  by  the  CAB — from  this  general  kind  of  response  of 
others  who  are  the  targets  of  investigative  activities,  enforcement 
activities  ? 

Mr.  Hinckley.  If  it  were  just  happening  by  random  selection  I 
would  say  that  that  is  the  unlucky  breaks  for  us.  But  it  has  been  far 
too  consistent.  I  might  even  add  that  when  the  two  major  waves  of 
enforcement  complaints  were  filed  against  the  supplementals,  the  first 
we  heard  of  it  was  in  the  press,  the  press  gets  tolcl  before  we  do — not 
so  for  the  scheduled  carriers. 

cab's  alleged  discriminatory  enforcement  of  the  "affinity  rule" 

Now,  another  example  of  the  consistenc}^  of  the  discrimination  is  that 
when  the  Bureau  of  Enforcement  decided  to  go  after  charter  viola- 
tions, it  appears  to  me  very  consistent  that  they  go  after  the  supple- 
mental carrier  charters  first  and  then  a  year  or  two  later  (after  we 
raise  a  rumpus  about  it,  "why  are  you  just  getting  us  when  everybody 
else  is  operating  in  the  same  market  doing  the  same  thing")  the  CAB 
gets  after  the  scheduled  carriers'  charter  violations.  That  in  itself  is 
de  facto  discrimination,  because  if  they  lean  on  us  for  a  year  in  a  par- 
ticular area  before  the  scheduled  carriers,  it  drives  the  business  from 
us  to  the  scheduled  carriers.  It  gives  them  a  tremendous  competitive 
advantage. 

Mr.  Breyer.  Are  we  talking  about  the  rule  they  keep  enforcing 
against  you?  Is  what  we  are  talking  about  basically  a  rule  that  says 
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the  passengers  have  to  belonor  to  some  kind  of  a  ehib  for  (">  montlis 
before  they  get  in  the  airplane  ? 

Mr.  Hinckley.  Yes,  most  of  the  problems  are  in  the  affinity  rule 
area,  becanse  it  is  impossible  to  enforce  as  most  recent  CAB  chairman 
and 

Mr.  Brei-er.  Suppose  you  went  to  the  Board  saying,  "How  do  we 
know  whether  somebody  sneaked  on  the  plane?  Some  people  are  pre- 
pared to  sign  false  affidavits  to  get  half  price?  What  can  we  do  about 
it?"  Is  that  acceptable  defense? 

Mr.  Hinckley.  No,  I  would  not  think  so.  The  only  thing  is  to  pass 
legislation  to  cure  it. 

Mr.  Brei-er.  Does  the  Board  find  you  have  violated  the  rule  if  some- 
body is  actually  on  the  plane  or  only  if  you  have  not  made  a  reason- 
able effort  to  try  to  keep  people  off  ? 

Mr.  Hinckley.  No,  we  can  have  made  the  most  strenuous  effort  and 
if  there  is  an  illegal  passenger  on  that  airplane,  that  is  a  violation. 
Or,  as  a  matter  of  fact,  if  we  made  the  most  strenuous  effort  and  if  we 
had  failed  to  list  that  passenger's  telephone  number  on  the  manifest 
it  is  a  violation. 

Mr.  Breyer.  If  somebody  turns  up  on  a  plane  who  is  prepared  to 
sign  a  false  affidavit  to  get  half  fare,  that  violation  can  lead  to  serious 
fines? 

Mr.  Hinckley.  The  CAB  would  have  to  prove  that  he  was  illegal, 
but  the  Bureau  of  Enforcement  personnel  have  told  us  the}"  regard 
the  affidavits  signed  by  passengers  (we  ask  them  to  sign  it  if  they  are 
a  member,  and  if  they  are  not  they  should  not) ,  but  the  Bureau  of  En- 
forcement personnel  tell  us  they  regard  those  affidavits  as  not  being 
worth  the  paper  they  are  written  on. 

Mr.  SusMAN.  Is  there  any  requirement  of  intent  on  your  part  before 
the  Bureau  can  move  to  seek  revocation  of  your  operating  license  or 
the  imposition  of  $100,000  fine?  Do  they  have  to  find  a  willing  viola- 
tion of  rules  and  regulations? 

Mr.  Wagenfeld.  The  answer  is  "No,  they  do  not."  Before  they  can 
impose  any  kind  of  criminal  penalties  there  would  have  to  be  a  know- 
ing and  willful  violation. 

Mr.  Breyer.  Do  you  find  people  will  sometimes  sign  false  affidavits? 

Mr.  Hinckley.  There  is  no  way  of  knowing,  but  my  OAvn  guess 
would  be  probably  a  great  many  people  sign  those  affidavits  falsely.  I 
would  go  so  far  as  to  say  I  think  there  are  members  of  the  clergy, 
congregations  of  churches  which  do  it  without  the  slightest  feelings 
of  guilt  because  they  know  they  are  getting  gs'ppcd  by  the  CAB  which 
is  trying  to  keep  American  citizens  from  getting  low-cost  transporta- 
tion when  there  is  no  justifiable  reason  for  it. 

Mr.  Breyer.  For  all  you  laiow,  if  someone  who  has  gotten  on  this 
airplane,  you  do  not  know  whether  he  has  been  a  member  for  fi  months 
or  not  ? 

Mr.  Hinckley.  No,  but  we  check.  Without  giving  them  all  lie  de- 
tector tests 

Mr.  Breyer.  The  fact  you  have  done  everything  you  could  do  i-^  not 
a  complete  defense  in  this  proceeding  ? 

Mr.  Hinckley.  That  is  right. 

Mr.  SusMAN.  You  mentioned  on  page  26  that  Pan  Am  investigated 
ON  A  activities  in  order  to  find  charter  violations  for  the  Board  to 
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enforce.  Does  not  the  Board  do  its  own  investigating?  What  interest 
would  one  carrier  have  in  investigating  another  carrier's  activities  ? 

Mr.  Hinckley.  I  think  the  Bureau  of  Enforcement  has  probably 
tended  to  react  to  complaints  fed  into  it  by  scheduled  carriers,  by 
travel  agents  who  feel  that  if  a  couple,  married  couple  had  not  gone 
on  that  charter  flight  he  could  have  sold  them  a  ticket  at  the  full 
economy  class  fare  and  get  a  big  commission,  but  he  did  not  g;et  a 
commission.  So  you  get  jealous  travel  agents  often  making  complaints, 
and  scheduled  carriers  making  complaints  if  they  feel  a  charter  is 
not  legal  and  possibly  diverting  individually  ticketed  traffic  from 
them. 

But  in  that  particular  case  Pan  Am  was  making  an  effort  to  get 
ONA  decertificated  on  the  Atlantic.  At  that  time  ONA  was  the  larg- 
est transatlantic  charter  carrier  and  it  would  have  eliminated  a  major 
competitor  in  the  charter  market.  Pan  Am  was  then  fading  volumes 
of  allegations  against  ONA  to  BOE.  I  have  no  argument  with  Pan 
Am  now\  We  have  the  best  of  relations  with  Pan  Am  and  we  wish 
the  best  for  them,  but  that  was  the  prevailing  attitude  back  in  the 
early  seventies. 

Mr,  SusMAX.  Do  you  want  to  summarize  the  further  points  you 
have  to  make,  and  then  we  will  continue.  We  have  one  more  witness 
after  this  panel. 

Mr.  Hixc'KLEY.  In  this  country  we  are  not  presently  able  to  provide 
low  cost  air  transportation  to  the  public  on  a  reasonably  free  acces- 
sible basis.  There  is  no  justification  for  limiting  the  public  access  to 
low  cost  air  transportation  except  to  protect  required  levels  of  sched- 
uled service.  CAB  has  gone  way,  way  beyond  that.  The  rules  made 
sense  perhaps  a  decade  or  two  ago  when  you  had  an  emerging  young 
scheduled  airline  industry  and  you  were  building  up  the  network. 
There  is  no  justification  now  for  maintaining  that  in  general.  We 
badly  need  new  legislation  such  as  S.  421,  which  would  solve  the 
]^i'oblem,  and  in  so  doing  would  eliminate  almost  all  of  these  enforce- 
ment problems.  Of  course,  it  might  also  put  the  Bureau  out  of  business 
and  maybe  that  has  something  to  do  with  resistance  to  seeing  this 
legislation  come  off,  I  do  not  know. 

Mr.  SusMAx.  You  are  basically  stating  that  the  Board's  activities 
concerning  the  remedies,  and  the  amount  of  time  spent  responding 
against  chrter  carriers  reflects  a  consistency  of  viewpoint  that  is  also 
reflected  in  the  affinity  inclusive  tour  rules  and  in  the  Board's  think- 
ing in  general,  that  these  all  fit  in  ? 

Mr.  HixcKLEY.  One  thing,  according  to  the  Bureau  of  Enforcement, 
the  reason  they  have  come  down  so  hard  on  us  is  that  we  are  a  two  or 
three  time  loser  with  two  or  three  prior  cases  with  cease  and  desist 
orders  issued  against  us.  But  it  is  entirely  at  the  CAB's  discretion 
whether  you  are  a  zero-time  loser  or  10-time  loser.  The  scheduled 
carriers  with  this  massive  rebate  over  the  Atlantic  have  not  liad  one 
CAB  complaint  filed  against  it.  The  BOE  could  have  easily  made 
them  100-time  losers.  Likewise  in  the  charter  area  it  is  entirely  dis- 
cretionary. 

[In  a  letter  to  the  Civil  Aeronautics  Board  dated  March  25,  1975, 
the  chairman  of  the  subcommittee  invited  Mr.  James  Weldon.  Jr., 
Acting  Director-,  Bureau  of  Enforcement,  to  comment  on  the  fore- 
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going  allegations.  The  letter  and  BOE's  response  are  reprinted  at  the 
end  of  the  hearings  of  this  dav,  Febi'iiary  11),  1075,  p.  1181,  below.] 

Senator  Kennedy.  Mr.  Hinckley,  let  me  apologize  to  our  panel.  As 
you  know,  we  are  voting  at  5  o'clock  on  the  resolution  to  delay  the 
President's  authority  on  the  oil  import  tax.  We  just  had  the  Governors 
come  up  because  they  passed  a  resolution,  so  we  have  been  unfor- 
tiniately  delayed.  So  I  apologize  to  our  witnesses.  I  look  forward  to 
reading  your  testimony. 

Mr.  Breyer.  I  notice  in  your  testimony  that  you  said  you  could 
provide  service  between  Washington  and  Boston,  and,  T  suppose, 
other  similar  flights,  not  just  necessarily  Washington  and  Boston,  but 
using  that  as  an  example,  for  a  $35  round-trip  fare.  I  know  the  exist- 
ing coach  fare  is  about  $85.  I  do  not  know  how  closely  you  have  fol- 
lowed these  hearings,  but  we  had  hearings  in  Boston  and  ]Mr.  O'Melia 
said  he  would  consider  applications  for  service  of  that  sort  of  "PSA- 
type"  service.  I  Avonder  if  you  are  serious  about  considering  this  type 
of  service,  about  applying  for  it. 

Mr.  Hinckley.  Frankly.  I  had  not  given  it  much  thought.  There  is 
a  distinction  there  in  that  the  price  we  were  talking  about  was  charter, 
which  is  full  plane  load  charter.  If  you  had  the  PSA-type  service  there 
was  a  risk  on  the  load  factor,  therefore,  our  price  would  have  to  be 
higher.  If  we  used  our  250  or  380  seat  airplanes  avc  could  have  it  lower 
yet. 

Mr.  Breyer.  What  prevents  you  from  offering  that  service  now  ? 

Mr.  Hinckley.  It  would  have  to  be  an  affinity  charter  group  or 
something.  The  Federal  Aviation  Act  does  not  allow  common  control 
of  a  scheduled  carrier  and  a  charter  carrier.  So  we  cannot  engage  in 
scheduled  individually  ticketed  service. 

Mr.  Breyer.  But  if  you  were  free  to  do  it,  you  feel  there  would  be  a 
market,  even  between  Boston  and  Washington. 

Mr.  Hinckley.  Oh,  sure,  look  at  the  success  with  PSA  in  California 
and  southwest  in  Texas. 

Mr.  Beckman.  I  am  Kobert  M.  Beckman.  I  appear  before  ix.s  hon- 
orable committee  in  its  inquiry  into  Civil  Aeronautics  Board  enforce- 
ment procedures  as  attorney  for  Air  Europe  International,  S.A. 

description   of  air  EUROPE  :  LUXEMBOIT^G  TO  TIJUANA  SERVICE 

Air  Europe  is  a  Luxembourg  corporation  which  obtained  licenses 
from  the  Luxembourg  and  Mexican  Governments  to  operate  scheduled 
air  service  between  Luxembourg  and  Tijuana,  Mexico.  Air  Eurpoe  had 
contracted  for  aircraft  and  crews,  engaged  in  expensive  advertising 
and  marketing,  and  planned  to  initiate  service  September  2,  1074. 

Its  operation  was  entirely  outside  the  borders  of  the  I"''nited  States 
and  entirely  outside  the  jurisdiction  of  the  Civil  Aeronautics  Board. 
Its  flights  which  would  transit  I'.S.  airspace  and  land  at  Bangor, 
Maine  for  refueling  westbound,  complied  in  every  way  with  U.S.  law 
and  regulations. 

No  officer  of  the  United  States  had  any  ri.ofht  to  interfere  with  Air 
Europe's  operation.  The  operation  violated  no  law  of  the  United 
States.  Moreover,  the  Ignited  States  was  and  is  exjiressly  bound  by  a 
formal  treaty,  ratified  by  the  Ignited  States  on  the  advice  of  the 
Senate,  to  accoi-d  freedom  of  transit  for  persons  enroute  to  or  from 
Luxembourg. 
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ALLEGATIONS    OF    CAB's    UNOFFICIAL    OPPOSITION 

Air  Europe  did  everything  above  board.  In  May  1974, 1,  as  attorney 
for  Air  Europe,  explained  to  the  CAB's  Bureau  of  Enforcement  how 
Air  Europe  proposed  to  operate  and  market  its  service.  I  told  the 
Bureau  of  Enforcement  that  I  would  provide  any  information  or 
documents  they  might  require.  The  Bureau  of  Enforcement  informally 
confirmed  that  they  saw  nothing  illegal  in  Air  Europe's  proposed  plan 
of  operation. 

Air  Europe,  however,  was  offering  a  service  of  which  members  of 
the  CAB's  Bureau  of  International  Affairs  and  General  Counsel's 
Office  disapproved :  it  would  enable  Europeans  and  Americans  who 
would  accept  the  difficulties  and  inconvenience  of  a  circuitous  trip  via 
Luxembourg  and  Tijuana  the  opportunity  to  save  some  money.  Air 
Europe — forgive  me  using  a  dirty  word^ — was  a  low-fare  service.  They 
would  offer  fares  of  $299  one  way,  sir-,  compared  to  a  Los  Angeles- 
Brussels  or  Amsterdam  fare  of  other  carries  of  up  to  $556. 

From  the  evidence  available  to  me  it  is  my  opinion  that  the  officials 
of  the  Bureau  of  International  Affairs  and  General  Counsel's  office 
hatched  a  plot.  They  would  recommend  to  the  Civil  Aeronautics 
Board  that  Air  Europe  was  illegal.  They  would  leak  to  the  press  that 
Air  Europe  was  illegal  and  that  the  Board  would  find  some  way  of 
stopping  Air  Europe.  The  adverse  publicity  would  destroy  the  market, 
ability  of  Air  Europe's  service.  Air  Europe  would  never  be  able  to  get 
off  the  ground. 

The  plot  was  executed  to  perfection.  The  press  in  July  and  August 
carried  exciting  stories  attributed  to  unnamed  CAB  "officials,"  that 
Air  Europe  was  a  "cancer,"  a  "subterfuge";  let  me  quote  from  many 
such  stories.  The  CAB  is  seeking  to  prevent  the  Air  Europe  operation 
because  the  Board  considers  it,  in  the  words  of  one  top  staff  official, 
a  pii'ate  operation  seeking  to  siphon  passengers  from  the  United 
States  and  other  certificated  carriers  operating.  The  Air  Europe 
scheme  is  a  cancer  that  in  reality,  is  a  United  States-Europe  service 
that  would  be  operating  outside  the  jurisdiction  of  U.S.  law\ 

Here  is  the  piece  de  resistance.  Aviation  Week,  August  12,  1974. 
Another  apj^roach  being  considered  by  the  United  States  is  boarding 
a  U.S.  marshal  on  the  flight  in  Tijuana  and  forcing  the  aircraft  down 
in  LT.S.  territory.  This  is  exciting  stuff.  It  shows  imagination,  verve, 
and  daring.  These  are  special  men  who  executed  this  assassination 
plot.  The  best  part  of  the  whole  thing  was  that  the  CAB  would 
officially  state  that  it  had  made  no  determination  as  to  the  legality  of 
Air  Europe  and  deny  that  any  official  act  had  occurred.  It  all  worked 
as  planned. 

The  press  campaign  destroyed  the  marketability  of  Air  Europe's 
service.  When  Air  Europe  went  to  court  to  enjoin  the  press  campaign, 
the  CAB  blinked  their  baby  blue  eyes,  and  said,  "We  didn't  do  any- 
thing." The  court  sympathized  with  Air  Europe  but  said  that  the 
CAB  itself  had  done  nothing  and  threw  our  case  out.  The  CAB  is,  in 
my  opinion,  Mr.  Chairman,  responsible  for  the  destruction  of  Air 
Europe.  The  CAB  members  were  misled  by  their  staff.  They  were 
given  false  information. 

Senator  Kennedy.  Who  do  you  think  was  really  putting  pressure  on 
the  staff  of  CAB? 
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Mr.  Beckman.  Mr.  Chairman,  I  honestly  agree  with  Mr.  Hinckley 
that  there  is  such  a  strong  bias  in  the  staff  toward  the  protection  of  the 
scheduled  lATA  carriers  that  they  think  they  are  doing  their  job  by 
doing  anything  to  stamp  out  low-fare  service. 

Now,  i  have  no  doubt  that  officials  of  the  scheduled  airlines  were 
sympathetic  and  helpful  and  were  obviously  pleased  by  the  effort,  but 
it  is  my  opinion  the  CAB  staff  is  doing  this  on  their  own. 

Senator  Kennedy.  Were  the  Board  members  themselves  not  in- 
volved ? 

Mr.  Beckman.  No  ;  the  Board  members — I  have  to  say  that  they  liave 
to  be  held  responsible.  When  they  are  given  false  information  by  their 
staff,  when  the  staff  knows  it  is  false,  when  the  staff  does  not  tell  the 
Board  members  that  it  is  false,  but  I  write  to  the  Board,  to  the  Chair- 
man and  tell  them  this  and  request  the  Chairman  to  take  appropriate 
action  and  get  no  answer,  then  INIr.  Chairman,  I  say  that  Board  is  re- 
sponsible. 

We  have  been  to  the  Board,  asked  them  to  set  the  matter  right.  Air 
Europe  has  appealed  to  the  courts,  but  the  cover  was  too  good.  The 
courts  have  refused  to  take  action. 

We  turn  to  the  Congress  and  to  the  American  people.  We  hope  that 
the  glare  of  publicity  and  such  action  as  the  Congress  may  take  pur- 
suant to  its  oversight  responsibilities  can  help  us.  No  other  part  of 
this  Government  will. 

This  is  a  chilling  story.  We  Americans  hoped  that  our  laws  and 
traditions  would  prevent  such  an  occurrence  reminiscent  of  the  odious 
courts  of  inquisition  and  star  chamber  from  which  our  ancestors 
fled.  Our  laws  are  obviously  deficient  if  Air  Europe's  completely  legal 
operation  can  be  destroyed  with  impunity  and  without  recourse. 

[In  a  letter  to  the  Civil  Aeronautics  Board  dated  ISIarch  25,  1975. 
the  chairman  of  the  subcommittee  invited  Mr.  James  Weldon,  Jr., 
Acting  Director,  Bureau  of  Enforcement,  to  comment  on  these  allega- 
tions. The  letter  and  BOE's  response  are  reprinted  at  the  end  of  the 
hearings  of  this  day,  February  19,  1975.] 

I  would  respectfully  suggest  that  the  subcommittee  consider  a  bill  to 
apply  the  approach  taken  in  Public  Law  93-502  relating  to  violations 
by  Government  employees  of  the  Freedom  of  Information  Act.  Where, 
wlien  violations  of  Government  employees  were  discerned  it  was  pro- 
vided the  Civil  Service  Commission  must  promptly  initiate  proceed- 
ings to  determine  if  disciplinary  action  is  warranted  against  agency 
personnel  who  arbitrarily  and  capriciously  withhold  information.^ 

I  think  the  Civil  Service  Commission,  or  an  ombudsman,  or  criminal 
laws,  or  statutory  amendment  of  the  judicially  created  immunity  from 
suits  for  civil  damages  should  be  considered  by  the  subcommittee.  Some 
way  must  be  found.  America  cannot  stand  proudly  before  the  world 
as  the  citadel  of  liberty  when  within  its  walls  there  is  such  rot  as  the 
Air  Europe  case  reveals. 

Senator  Kennedy.  What  is  the  status  of  Air  Europe  today  ? 

Mr.  Beckman.  It  is  dead. 

Senator  Kennedy.  What  do  you  mean  by  that  ? 

Mr.  Beckman.  Their  financial  resources  were  completely  exhausted 
preparing  for  2  years,  this  operation,  the  marketing,  the  advertising, 
the  aircraft,  the  crews,  every  penny  they  had,  $400,000  spent,  and  they 
are  blocked,  they  cannot  go  forward,  and  sir,  the  CAB  staff  is  con- 
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tinuing  this  same  thing.  They  are  still  putting  out  to  the  press  that  we 
will  find  some  way  to  stop  them. 

Senator  Kennedy.  Well,  how  do  you  know  this  is  the  CAB  that  is 
responsible  for  all  this  pulalicity  that  you  mentioned,  about  air  mar- 
shals and  all  the  other  kind  of  things  that  you  describe  here  ? 

Mr,  Beckman.  I  think  the  press  in  this  country  are  reliable,  and  they 
are  quoting  in  these  stories :  "Top  CAB  staff  officials,  key  CAB  staff 
officials."  Now,  the  press  would  not  tell  me  who  they  are,  they  would 
not  identify  them.  Maybe  they  will  tell  you,  but  they  would  not  tell 
me,  but  I  credit  this  with  CAB  officials  who  are  putting  these  reports 
out.  I  do  not  think  the  press  made  them  up. 

Senator  Kennedy.  Why  did  you  go  out  of  business,  if  all  these  state- 
ments were  untrue  ? 

Mr.  Beckman.  Sir,  you  cannot  sell  tickets  when  travel  agents  are 
reading  that  the  U.S.  Government  is  considering  boarding  U.S.  mar- 
shals on  the  airplanes  and  forcing  the  airplane  down  at  gunpoint.  No 
travel  agent  who  has  a  responsibility  to  his  clientele  is  going  to  put 
people  on  an  airplane  that  can  be  hijacked  by  the  U.S.  Government. 
It  was  the  death  note,  it  was  the  finish,  and  I  asked  for  a  retraction  of 
that  ridiculous  statement  and  could  not  get  it. 

Senator  Kennedy.  What  did  they  say  ? 

Mr.  Beckman.  Nothing,  silence. 

Mr.  Breyer.  Mr.  Beckman,  you  are  the  chairman  of  the  bar  associa- 
tion, Committee  on  Air  Transportation,  is  that  right? 

Mr.  Beckman.  Yes. 

Mr.  Breyer.  I  just  wondered  if  they  are  doing  any  work  related  to 
Avhat  you  and  Mr.  Hinckley  have  said.  It  seemed  very  unusual,  just 
from  a  purely  administrative  law  point  of  view;  it  seems  rather  odd  to 
have  a  statute  which  people  can  be  penalized  for  violating,  no  matter 
how  liard  they  try  not  to  violate  it,  and  it  also  seems  rather  odd  to  me 
that  you  have  a  system  of  enforcement  whereby  a  carrier  has  to  can- 
cel a  flight  when  it  gets  a  telegi-am,  not  knowing  what  the  source  of  the 
allegations  against  liim  is.  Now,  is  there  anything  here  that  the  bar  as- 
sociation has  taken  up  ?  Are  there  procedural  recommendations  that 
they  are  considering  in  this  area  ? 

Mr.  Beckman.  We  have  not,  sir.  Frankly,  our  committee  has  been 
dealing  in  a  rather  dry  area  of  the  rules  and  regulations  in  trying  to  im- 
provise the  procedures.  The  subject  that  Mr.  Hinckley  and  Mr. 
McDevitt  and  I  have  presented  is  a  much  more  basic  question.  It  is  a 
ques'tion  of  how  in  a  Government  that  is  dedicated  to  liberty  and  fair 
treatment,  nondiscrimination,  can  something  like  this  occur.  This.  I 
think,  is  the  subject  of  the  Congressional  oversight  hearings.  I  do  not 
think  that,  with  respect,  but  I  will  consider  it  further,  I  do  not  see  how 
the  American  Bar  Association 

Mr.  Breyer.  Of  course,  it  is  a  question  of  discretion. 

A  statute  that  everybody  in  the  world  violates  gives  the  law  enforce- 
ment person  complete  power  to  pick  and  choose  arbitrarily.  That  is  a 
classical  administrative  law,  procedural  problem. 

Mr.  Beckman.  Of  course  you  are  right,  and  there  is  a  Supreme  Court 
case  wliere  it  is  a  defense  where  it  can  be  shown  tliere  is  a  prosecution 
of  one  in  a  large  field  of  violators. 

Mr.  Breyer.  I  just  wondered  if  you  had  thought  about  it? 
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Mr.  Beckmax.  AVe  take  the  point,  and  \ve  certainly  will  think  about 
it.  Tliank  you  very  much. 

Mr.  HixcKEY.  If  I  may.  Senator,  we  referred  to  a  study  which  was 
done  of  intra-P^uropean  scheduled  service,  but  I  failed  to  provide  one 
at  that  time.  I  have  a  study  here  that  I  would  like  to  offer  for  the  rec- 
ord. It  is  a  study  of  the  scheduled  service  over  tlie  last  decade  between 
the  leadinj^  1,800  city-pairs  in  Europe,  and  we  were  ratlier  amazed 
ourselves  with  the  findin<2;s.  It  shows  in  viitually  every  city-pair  case 
out  of  those  1,800  city-pairs,  scheduled  service  grew  faster  on  precisely 
those  city-pairs  where  there  was  significant  one  stop  inclusive  charter 
competition  and  conversely,  scheduled  service  declined  or  died  alto- 
gether on  those  city-pair  routes  where  there  was  no  significant  charter 
competition. 

Senator  Kexxedy.  Fine,  we  would  like  to  receive  it  and  we  will  make 
it  a  part  of  our  record. 

Senator  Kennedy.  Thank  you  all  very  much.  The  testimony  today 
has  been  very  helpfid  and,  I  think,  very  distressing.  I  must  admit  that 
I  am  simply  amazed  to  find  that  those  carriers  and  organizations  who 
provide  real  competition  for  the  big  airlines  and  lower  fares  for  the 
public  are  precisely  those  groups  who  are  squeezed  out  by  the  CAB. 
It  is  governmental  policy  that  keeps  prices  up.  We  certainly  have  the 
cart  before  the  hoi'se;  we  must  see  if  we  cannot  bring  about  some 
changes  in  all  of  this.  Do  not  underestimate  the  problems.  But  I  think 
all  of  you  have  demonstrated  that  a  lot  of  people  can  provide  safe, 
quality  service  to  the  American  consumer  and  offer  opportunities  to 
millions  of  people  who  otherwise  could  not  have  this  kind  of  ser\nce. 
We  are  certainly  committed  to  making  sure  that  no  governmental 
agency  will  interfere  with  that.  We  will  stay  in  touch  with  you  and 
call  on  you.  Thank  you  very,  very  much  for  your  appearance.  It  was 
very  helpful. 

[The  prepared  statements  of  Mr.  McDevitt,  Mr.  Hinckley,  and 
Mr.  Beckman  follow :] 

Prepared  Statement  of  Edward  J.  McDevitt,  Vice  President,  AirCi.t'b, 

International 

In  September  of  1974,  the  Board  issued  an  order  which  found  AirClub  Inter- 
national to  be  acting  as  a  common  carrier  without  Board  certification.  The  club 
was  ordered  to  cease  and  desist  from  operations  within  a  60-da.v  period,  provided, 
that  during  that  time,  the  Club  would  not  advertise  or  in  any  way  promote  its 
services,  and  would  not  accept  any  new  memberships. 

The  prime  reasons  given  for  the  Board  finding  us  a  common  carrier  were : 

a.)  AVe  advertised  extensively  in  the  conmiercial  media  : 

b.)  We  had  oflSces  located  in  downtown  oflice  buildings,  at  ground  level,  visible 
to  the  public  passing  by ; 

c.)  Our  dues  structure  was  too  low  to  be  considered  a  true  club  ($15/year  for 
a  single,  $25/year  for  a  couple). 

The  fact  that  Mr.  O'Melia  of  the  Board  had  written  to  another  Seattle  based 
club  early  in  1971  expressing  his  thoughts  that  advertising  was  all  right  so  long 
as  it  contained  the  proviso  that  only  Club  members  were  eligible  to  utilize  the 
Club's  services,  didn't  .seem  to  phase  the  Board's  lack  of  consistency.  Tlie  fact 
of  the  oflSces  being  located  where  they  were  was  well  known  to  the  Board,  and 
in  no  way  had  they,  or  any  other  agency  of  the  Government,  ever  indicated  that 
such  oflBce  locations  were  the  exclusive  province  of  the  scheduled  carriers. 

On  the  matter  of  the  Club's  dues  structure,  it  eludes  us  as  how  the  Board  has 
the  authority,  indeed  the  wisdom,  inherent  in  the  proposition  that  our  dues  "is 
too  low." 
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There  were  other  provisions  and  findings  in  the  Board  order  with  about  the 
same  level  of  logic  and  fairness.  The  order  is  enclosed  for  your  perusal  and 
judgment. 

Naturally,  the  Club  immediately  prepared  to  appeal  the  order.  While  so  doing, 
we  ceased  our  advertising  program,  ceased  soliciting  or  even  accepting  new 
memberships,  and  girded  ourselves  for  a  long,  bitter  battle.  We  received  a  tem- 
porary stay  of  execution  of  the  order  from  the  Ninth  Circuit  Court  of  Appeals  in 
San  Francisco,  giving  us  an  effective  date  of  probable  demise  on  December  15th. 
But  almost  immediately  as  the  order  became  known  to  the  public,  several  things 
happened. 

1.  Member  confidence  in  the  Club's  longevity  and  ability  to  perform  service 
was  eroded.  This  resulted  in  many  cancelled  bookings  on  fiights  scheduled  for 
the  ensuing  months.  This  led  the  Club  to  have  to  cancel  a  number  of  trips  alto- 
gether, for  once  the  level  of  bookings  drops  below  about  a  90  percent  load  factor, 
the  trip  becomes  economically  unfeasible.  Naturally,  the  funds  advanced  by  the 
members  for  these  flights  had  to  be  refunded.  From  the  beginning  of  October  to 
date,  we  have  refunded,  in  cash,  over  $100,000,  and  we  still  owe  a  lot. 

2.  Since  we  could  not  accept  memberships,  the  money  that  normally  would  be 
coming  into  the  club  from  this  source  was  choked  off. 

3.  Creditors,  primarily  suppliers  of  the  necessities  involved  in  the  logistics  of 
operating  four  large  aircraft,  demanded  accounts  be  made  current,  and  all  future 
transactions  handled  with  cash  up  front.  Other  creditors,  from  whom  operating 
funds  on  a  short  term  basis  had  previously  been  borrowed,  suddenly  became 
"sympathetic,"  but  unable  to  assist  us. 

During  all  this,  the  FAA  had  been  extending  our  part  123  certificate  on  an 
interim  basis,  contingent  upon  the  CAB  findings.  They  informed  us  that  they 
would  no  longer  be  able  to  extend  the  certificate  since  we  would  effectively  cease 
to  exist  as  ^n  Air  Travel  Club  after  December  15th.  We  appealed  to  the  CAB, 
the  Ninth  Circuit  Court,  the  FAA  and  the  Senators  and  Representatives  from 
the  Northwest,  Nevada  and  Hawaii  to  please  consider  any  possible  action  which 
would  allow  our  members  to  exei'cise  the  plans  they  had  made  for  their  winter 
holidays.  We  specifically  asked  the  agencies  to  delay  the  date  of  cessation  of 
activity  to  the  end  of  March,  since  this  was  the  heaviest  period  of  prior  bookings 
that  we  had.  There  were  literally  several  thousands  of  our  members  who  had 
made  plans,  some  as  much  as  a  year  before,  for  winter  trips  to  some  warm  place. 
These  people  would  lose  their  holidays,  the  Club  faced  imminent  bankruptcy, 
and  almost  all  the  funds  advanced  for  hotel  reservations,  tours,  etc.  would  have 
been  irrevocably  lost.  The  agency  and  the  Board  refused  to  help  us.  We  were 
going  to  cease  flying,  since  we  would  have  no  certificate,  on  December  15th. 

On  December  11th,  five  U.S.  Senators  answered  the  plea  for  help  by  jointly 
drafting  a  letter  to  Chairman  Timm  of  the  CAB,  asking  him  to  grant  the  exten- 
sion to  the  end  of  March  to  avoid  the  obvious  loss  of  money,  time,  and  the  mental 
anguish  the  Board's  order  was  about  to  cause.  Two  days  later,  on  December  13th, 
the  Board  answered  30  days  extension,  no  more.  They  also  included  the  interest- 
ing proviso  that  the  scheduled  carriers  could  carry  our  members,  at  our  prices, 
until  the  end  of  March.  This,  they  thought,  would  solve  the  problem. 

Unfortunately,  they  were  wrong  about  that.  The  district  sales  oflSces  of  the 
thi-ee  scheduled  carriers  who  .serve  Hawaii  from  Seattle,  Northwest  Orient,  Con- 
tinental and  Pan  Am,  all  refused  to  carry  our  members  at  our  fares.  They  stated 
that  they  would  accommodate  them  as  space  was  available  on  regular  fare 
schedules,  but  that  was  all.  We  did  tlie  best  we  could.  We  appealed  again  to  the 
FAA  and  the  CAB  to  no  avail. 

On  January  15th,  the  last  day  of  life  for  the  Club,  the  judges  of  the  Ninth 
Circuit  Court  ordered  the  FAA  to  grant  us  an  operating  certificate  under  part 
12.3  of  the  FAR's.  The  judges  held  that  since  we  were  willing  to  change  our  mode 
of  operation,  we  should  not  be  bankrupted  before  being  heard  in  a  court  of  law. 
(That  was  the  effect,  if  not  the  exact  wording.)  Since  then,  we  have  been  operat- 
ing under  .several  severe  restrictions  *  *  *  No  advertising  or  public  promotion  of 
any  kind,  closing  of  our  downtown  oflSces,  employees  down  to  about  half  of  our 
160  former  number,  severe  casli  flow  problems,  emotions  drained,  and  constant 
reassurance  to  the  members  that  everything  possible  is  being  done  by  our  elected 
Senators  and  Representatives  to  see  that  the  blatant  disregard  for  the  public 
good  discontinues  in  the  CAB. 

We  firmly  believe  that  the  so  called  "little  people"  of  America  deserve  a  choice 
in  the  matter  of  how  they  might  take  a  little  vacation  now  and  then.  If  they 
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prefer  to  "brown  bag"  it,  so  to  speak,  what's  wrong  with  that?  If  they'd  rather 
depend  on  an  old  family  sedan  instead  of  an  expensive  sports  car,  who's  to 
say  their  feelings  shouldn't  be  respected? 

Our  members  are  people  from  the  lower  income  brackets  primarily,  al)le  to 
afford  only  the  slimmest  of  vacation  l)udgets.  With  our  club,  they  travel  in 
safety,  comfort  and  convenience.  They  don't  have,  nor  do  they  desire,  tlio  frills 
of  fancy  terminals,  super  carpeted  waiting  rooms,  gourmet  meals,  and  all  the 
other  fancies  that  the  CAB  and  the  certificated  carriers  seem  to  feel  niK^essary. 

We  don't  pretend  to  have  all  the  answers  to  all  the  problems  of  Air  Transpor- 
tation. Wo  do  know  some  of  the  answers  .  .  .  especially  for  the  poor,  the  young 
and  the  old,  those  who  must  ordinarily  look  at  the  travel  pages  of  the  Sunday 
papers  and  realize  that  those  faraway  places  with  the  strange  sounding  names 
will  never,  for  them,  come  true.  To  these  folks,  we  do  offer  an  answer.  An  uncom- 
plicated, unslick-up  dream  come  true.  We  give  them  a  chance  to  leave  the 
workaday  world  of  their  normal  existence,  and  feel  the  thrill  of  a  giant  jet 
taking  them  to  places  far  beyond  the  next  hill  .  .  .  indeed,  far  beyond  tlieir  most 
distant  horizons.  We  believe  60,000  member.ships  throughout  the  Northwest  in 
just  three  and  one  half  years  speaks  for  itself.  And  now,  they've  all  been  taken 
away.  We  are  starting  all  over  again  under  a  set  of  regulations  and  continued 
Board  harassment  which  might  yet  destroy  us. 

Our  members  are  behind  us  though,  and  if  given  the  legislative  assistance  by 
gentlemen  of  this  committee  that  we  so  desperately  need,  we  feel  certain  that  we, 
and  other  clubs  like  ours  will  go  on  to  serve  the  American  people  in  a  most 
meaningful  way.  The  people  are  behind  your  struggle  to  make  some  sense  out  of 
the  whole  regulatory  mess.  We  applaud  most  sincerely  your  earnest  efforts.  We 
wish  to  join  the  fight  and  help. 

Our  participation  here  at  these  hearings  is  very  meaningful  to  thousands  of 
people  in  the  Northwest  who  are  watching  very  closely  the  outcome  of  your 
work.  To  those  thousands,  to  the  families  of  our  employees,  to  the  American 
public  in  every  part  of  the  land,  the  return  of  freedom  in  any  possible  measure 
will  mean  the  return  of  hope,  of  dreams,  of  incentive.  We  are  all  suffering  from 
acute  regulitis  just  now.  You  gentlemen  can  do  a  lot  to  find  the  cure,  or  at  least 
a  liveable  treatment.  God  be  with  your  minds  and  hearts  as  you  .seek  the  courage 
to  make  the  necessary  changes. 


Mr.  McDevitt  is  age  44,  married  with  six  children,  and  holds  the  position  of 
vice  president  with  AirClub  International.  He  was  raised  in  New  Jer.tsey,  spent  4 
years  with  the  U.S.  Air  Force,  and  has  resided  in  Seattle.  Washington  since  he 
received  his  honorable  discharge  from  the  service  in  1952.  He  worked  his  way 
through  the  University  of  Washington,  receiving  a  B.A.  in  .Tournalism  in  1060.  He 
taught  at  the  University  for  approximately  3  years,  then  spent  several  years  as 
an  Independent  advertising  and  promotion  consultant.  He's  been  a  member  of 
AirClub  since  1972,  and  joined  its  staff  in  1974. 


Prepared  Statement  of  G.  F.  Steedman  Hinckley,  CiiAiRAfAN.  Overseas 
National  Airways,   Inc. 

I  am  Steedman  Hinckley,  chairman  and  chief  executive  officer  of  ONA,  Over- 
.seas  National  Airways,  Inc.  Seated  with  me  are  J.  W.  Baily,  ONA's  president  and 
chief  operating  officer,  Stephen  D.  Potts.  ONA's  Washington  counsel  and  a  mem- 
ber of  our  board  of  directors,  and  Robert  E.  Wagenfeld,  vice-president,  and 
secretary  of  ONA. 

I.   overseas   national  airways 

ONA  is  one  of  the  largest  U.S.  supplemental  airlines.  We  provide  both  passenger 
and  cargo  charter  service,  primarily  in  the  domestic,  transatlantic  and  Caril)bean 
markets.  We  have  19  jet  aircraft  comprised  of  DC^s.  DC-9s.  and  DC-lOs.  We 
are  a  publicly  owned  company,  traded  over  the  counter,  had  approximately  $S.t 
million  of  revenue  in  1974.  barely  breaking  even  on  oiierations.  We  also  have  a 
wholly  owned  subsidiary,  the  Delta  Queen  Steamboat  Co.,  wliich  ojiorates  the 
well-known  paddle  wheeler  by  the  same  name  on  Mis.sissippi  River  .<!ystem 
cruises. 
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Supplemental  air  carriers  provide  vital  and  much  needed  air  transportation  to 
millions  of  American  travelers  every  year.  Indeed,  the  supplementals  have  played 
a  significant  role  in  increasing  overall  air  transportation  by  attracting  large  num- 
bers of  new  passengers  without  significant  diversion  of  existing  traffic  of  the 
scheduled  carriers.  In  a  very  real  sense,  the  supplementals  have  been  responsible 
for  developing  the  mass  market :  large  numbers  of  new  passengers  have  been 
introduced  to  transatlantic  travel,  for  example,  and,  as  a  competitive  response, 
the  scheduled  carriers  have  offered  a  variety  of  less  exi)ensive  promotional  fares 
and  have  increased  their  own  passenger  charter  operations. 


Since  the  entire  capacity  of  an  aircraft  operated  by  a  supplemental  carrier  is 
chartered,  we  provide  the  most  economical  form  of  air  transportation  to  the  pub- 
lic and  at  the  same  time  consume  the  least  amount  of  fuel  per  passenger  car- 
ried. Charters  also  provide  a  special  convenience  to  the  public  by  affording  direct 
service  to  and  from  interior  cities,  which  also  tends  to  relieve  congestion  at  gate- 
way cities,  such  as  New  York.  As  a  result  of  these  factors,  charters  can  be  op- 
erated at  a  lower  cost  per  passenger,  thus  providing  lower-income  citizens  an 
opportunity  to  travel  at  a  price  they  can  afford,  as  well  as  stimulating  air  travel 
at  all  income  levels.  The  inherent  efficiency  of  charter  carriers  should  be  in- 
creasingly recognized  in  this  era  of  recession,  inflation  and  falling  productivity. 
The  supplementals  have  further  consistently  served  the  public  interest  through 
their  disproportionately  large  contribution  to  U.S.  military  airlift  requirements. 

II.    THE   NEED   FOR   CHANGE 

Charter  service  provided  by  supplemental  carriers  is  a  vital  component  of  the 
international  transportation  system  and  should  be  encouraged.  The  CAB,  how- 
ever, continues  to  restrict  the  breadth  of  the  supplemental  carriers'  role  in  do- 
mestic and  international  air  transportation  in  very  significant  ways,  to  the 
detriment  of  the  traveling  public. 

The  CAB  has  effectively  denied  to  Americans  the  best  means  of  providing  va- 
cation packages  at  the  lowest  possible  cost  because  its  inclusive  tour  charter 
(ITC)  regulations  require  participating  travelers  to  spend  a  minimum  of  7  days 
at  three  or  more  locations  at  least  50  miles  apart  and  impose  other  restrictions 
unique  to  the  U.S.  ITC  rules.  The  CAB  also  prevents  price  comi)etition  by  requir- 
ing the  price  of  an  ITC  to  be  at  least  11  percent  of  the  scheduled  air  fare  over 
the  routing.  Obviously,  such  restrictions  make  ITC's  almost  useless  to  Americans 
for  vacations  of  relatively  short  duration,  to  vacation  spots  such  as  the  Carib- 
bean, Disneyworld  and  Las  Vegas.  By  comparison,  the  European  version  of  the 
ITC  concept,  in  effect  for  over  12  years,  permits  single-stop  vacation  packages 
under  the  ITC  concept  and  with  great  success.  In  1973,  over  12  million  Europeans 
took  advantage  of  their  ITC  vacation  packages,  while  during  the  same  year  less 
than  150,000  Americans  took  advantage  of  the  much  more  restrictive  U.S.  ITC 
rules. 

The  principal  opposition  to  liberalizing  our  current  ITC  regulations  comes  from 
the  scheduled  airline  interests,  on  the  belief  that  they  would  be  injured  by  any 
encouragement  of  the  greater  use  of  ITC  packages.  The  essence  of  the  scheduled 
carriers  argument  is  that  the  ready  availability  of  more  economical  means  of 
vacation  transportation  would  reduce  the  route  carriers'  traffic  to  unacceptable 
levels. 

The  facts  prove  otherwise.  In  studies  of  scheduled  air  service  between  the 
1,800  leading  intraeuropean  city-pairs,  it  has  been  shown  that  scheduled  service 
has  grown  at  a  faster  rate  over  the  last  decade  precisely  between  those  points 
where  there  has  been  a  significant  level  of  one-stop  ITC  competition.  Scheduled 
service  has  grown  at  slower  rates  or  declined  in  those  markets  where  there  has 
been  little  or  no  one-stop  ITC  charter  competition.  The  European  experience  thus 
demonstrates  that  the  one-stop  ITC  is  a  great  generator  of  new  tourism  and  air 
traffic  for  all  carriers. 

Our  neighbor  to  the  North,  Canada,  has  learned  from  the  European  experience. 
It  has  authorized  large  scale  one-stop  ITC  operations  to  a  variety  of  sun-spot 
destinations,  including  Puerto  Rico,  the  Virgin  Islands,  Florida  and  Hawaii. 
Ironically,  from  certain  Canadian  cities  such  as  Windsor,  the  vast  majority  of 
the  passengers  are  American  citizens  from  the  Detroit  area  and  the  tour  operators 
have  also  primarily  been  Detroit  based  American  firms.  Now  they  are  starting 
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to  take  over  the  transatlantic  market  in  that  area.  ONA  pointed  this  out  to  the 
Board  in  a  filing  which  asked  for  authority  to  offer  service  competitive  to  Windsor 
out  of  Detroit.  We  were  turned  down  flat.  As  a  result,  ONA  is  at  a  ;,'reat  dis- 
advantage trying  to  compete  in  the  Detroit  area  for  charters  to  sun-spot  vacations. 

The  successful  Canadian  experience  with  one-stop  ITC's  also  destrovs  the 
scheduled  carrier  argument  that  for  some  inexplicable  reason  the  European 
charter  market  is  totally  different  from  the  U.S.  and  therefore  the  European  ex- 
perience cannot  be  transferred  here.  But  no  one  can  deny  that  the  Canadian  and 
U.S.  charter  markets  have  substantially  the  same  characteristics.  In  addition,  the 
Canadian  experience  confirms  that  neither  the  cost  nor  frequency  nor  volume  of 
traflSc  of  scheduled  service  is  adversely  affected  by  one-stop  ITC's. 

As  you  are  aware,  after  a  decade  of  adamant  opposition,  last  Fall  the  CAB 
is.sued  proposed  regulations  which  would  authorize  single-stop  ITC's.  The  pro- 
posal, however,  included  so  many  unnecessary  and  stringent  restrictions,  including 
a  ridiculously  high  $25  a  day  minimum  ground  package  and  a  limitation  on  the 
number  of  domestic  one-stop  charters  that  could  be  offered  to  the  public,  as  to  be 
totally  unworkable.  These  proposed  regulations  are  a  good  example  of  the  prac- 
tice of  the  CAB  to  take  actions  which  appear  to  be  of  benefit  to  the  traveling 
public,  but  which  are  designed  principally  to  protect  the  scheduled  carriers  from 
a  perceived  but  unreal  threat  that  increased  traffic  on  the  supplementals  will 
.severely  harm  the  scheduled  carriers.  Once  again,  the  CAB  has  shown  it.self  to  be 
a  reluctant  advocate  of  low-cost  mass  air  transportation.  The  CAB  proposal  has 
been  uniformly  opposed  by  supplemental  air  carriers,  consumer  groups,  tour  oper- 
ators, several  scheduled  airlines  and  others  who  continue  to  push  for  simplified 
ITC  regulations,  patterned  after  those  which  have  proved  so  successful  in  Europe 
and  Canada. 

The  Travel  Group  Charter  (TGC),  introduced  by  the  CAB  in  1972,  continues 
to  falter  under  the  load  of  far  too  many  restrictions.  T(JC"s  are  no  sul>stitute  for 
one-stop  ITC's  or  for  Advanced  Booking  Charters  (AP.C's).  also  pioneered  in 
Europe,  which  the  CAB  has  refused  to  recognize  as  a  vital  new  feature  of  charter 
air  transportation. 

Charters  operated  under  the  affinity  group  rules  continue  to  comprise  the 
majority  of  the  supplemental  carriers'  civilian  passenger  miles,  about  SO  percent. 
The  CAB  has  long  been  entertaining  the  idea  of  eliminating  the  affinity  charter, 
as  a  number  of  European  nations  are  doing,  l)ecause  of  its  discriminatory  aspects 
(membership  in  a  group  should  not  bear  upon  the  availability  of  low-cost  air 
travel)  and  because  of  the  severe  difficulty  of  enforcing  compliance  with  the 
CAB's  complex  and  unwieldy  affinity  charter  regulations.  The  CAB  must  not. 
however,  l)e  permitted  to  eliminate  affinity  charters  before  substitute  charter 
regimes,  such  as  the  one-stop  ITC  and  the  ABC,  are  given  a  chance  to  prove 
themselves  in  the  marlvctplace.  To  do  so  would  literally  annihilate  the  supple- 
mental air  carriers,  and,  most  importantly,  deprive  the  American  traveler  of 
low-cost  air  travel.  Perhaps  Iielatedly  recognizing  its  obligation  in  this  regard, 
the  CAB  announced  earlier  this  montli  that  it  had  shelved  plans  to  eliminate 
affinity  charters,  at  least  for  1975. 

The  history  of  the  CAB's  approach  to  charter  air  transportation  clearly  dem- 
onstrates that  it  is  up  to  the  Congress  to  ensure  that  the  benefits  of  charter 
transportation  are  not  only  pre.served  for  the  American  traveler,  but  are  in- 
creased, that  artificial  restrictions  on  the  growth  of  charters  are  removed. 
America  needs  flexible,  low-cost  charter  air  transportation  as  a  vital  complement 
to  scheduled,  individually-ticketed  air  service.  To  date,  the  CAB  has  stressed 
scheduled  service  to  the  detriment  of  charter  service  and  the  traveling  public. 
Yet,  in  many  markets  there  is  excessive,  wa.steful  scheduled  service  and  insuf- 
ficient charter  service.  It  is  time  for  a  change  in  CAB  policy — but  that  change 
must  be  spearheaded  by  the  Congress,  on  behalf  of  the  American  people.  It  will 
not  come  from  a  CAB  whose  actions  reveal  it  to  be  primarily  interested  in 
protecting  the  interests  of  the  scheduled  carriers. 

ONA  strongly  endorses  the  principles  contained  in  the  Low-Cost  Air  Trans- 
portation Act  of  1975  (S.  4211),  introduced  on  .January  27,  1975  by  Senator 
Cannon  and  cosponsored  by  you.  Senator  Kennedy.  The  introduction  of  that 
bill,  recognizing  the  need  for  an  immediate  change  in  certain  of  our  national 
air  tran.sportation  policies  and  the  benefits  of  one-stop  ITC's  and  ABC's,  offers 
much  needed  encouragement  to  ONA.  and.  I  am  confident,  to  other  supplemental 
air  carriers  as  well.  Its  prompt  consideration  and  passage  by  the  Congre.ss  will 
be  of  substantial  benefit  to  the  American  consumer. 
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But  even  that  legislation  will  not  ensure  that  supplemental  air  transporta- 
tion will  be  permitted  to  realize  its  full  potential.  My  statement  thus  far  has 
outlined  for  the  benefit  of  the  subcommittee  some  of  the  problems  facing  the 
supplemental  carriers  by  reason  of  the  CAB's  substantive  policies — policies 
reflecting  a  bias  against  the  supplementals  and  the  consumer  in  favor  of  the 
scheduled  cariers,  despite  the  absence  of  any  evidence  that  a  more  vital  supple- 
mental network  of  service  would  cause  the  scheduled  carriers  economic  harm 
in  any  real  sense.  That  bias  is  manifested  in  an  antisupplemental  attitude  by 
certain  GAB  personnel  which  makes  life  even  more  difficult  for  ONA  and  the 
other  charter  carriers  which  must  deal  with  the  agency  on  a  daily  basis. 

I  understand  that  this  serious  deficiency  in  the  administration  of  the  Federal 
Aviation  Act  of  1958  by  the  CAB  is  of  vital  concern  to  this  subcommittee. 

III.  ADMINISTRATIVE  PRACTICE  AND  PROCEDURE 

In  support  of  its  position  that  the  atitude  of  the  CAB  toward  supplemental  air 
carriers  can  fairly  be  described  as  negative  in  terms  of  substantive  policy  and 
in  terms  of  the  agency's  practice  and  procedure,  ONA  offers  the  following  ex- 
amples of  major  discriminatory  action  by  the  CAB  : 

Example  1:  The  CAB  has  permitted  restriction  on  European  charter  flights 
which  are  not  reflected  in  the  Board's  published  regulations. 

As  described  above,  the  CAB  lags  far  behind  its  European  counterparts  in 
devising  and  authorizing  attractive  charter  packages  for  sale  to  the  traveling 
public.  Because  of  the  major  differences  between  the  American  and  European 
charter  regulations,  it  has  been  agreed  that  the  foreign  and  domestic  charter 
carriers  flying  between  the  United  States  and  Europe  are  required  to  comply 
with  the  relevant  regulations  of  the  country  in  which  the  flight  originated.  Thus, 
for  example,  an  ONA  aflBnity  charter  from  Pittsburgh  to  Frankfurt  would  be 
subject  to  the  affinity  charter  regulations  of  the  CAB  for  both  legs  of  the  round- 
trip  flight.  A  Lufthansa  roundtrip  chartered  flight  from  Frankfurt  to  Pittsburgh 
would  fall  under  the  relevant  regulations  of  West  Germany.  This  policy  of  comity 
makes  practical  sense. 

Recently,  however,  the  CAB  and  the  Department  of  State  have  acquiesced  to 
actions  by  foreign  governments  which  subject  United  States-originated  charter 
flights  to  additional  regulations  of  the  country  to  which  the  flight  is  destined 
which  are  not  necessarily  onerous  when  applied  only  in  the  context  of  their 
more  liberal  charter  rules  such  as  the  ABC  and  one-stop  ITC,  but  when  com- 
bined with  the  much  more  restrictive  U.S.  rules,  result  in  an  extremely  restrictive 
combination  which  greatly  reduces  their  usefulness  for  Americans.  Thus,  ONA 
and  all  other  operators  of  affinity  charter  flights  to  West  Germany,  France  and 
the  United  Kingdom  are  now  required  to  supply  passenger  manifests  to  agencies 
of  those  nations  30  days  in  advance  of  the  date  the  charter  departs  the  United 
States.  And  just  within  the  last  month,  the  CAB  and  the  Department  of  State 
have  agreed  that  we  have  to  comply  with  Italian  regulations  imposing  similar 
rules  for  flights  bound  for  Italy,  including  a  requirement  that  passenger  mani- 
fests for  ITC's  be  furnished  60  days  in  advance  of  each  flight. 

These  requirements  are  in  addition  to  those  promulgated  in  accordance  with 
the  Administrative  Procedure  Act  in  the  form  of  published  CAB  regulations.  They 
have  been  imposed  outside  the  usual  rulemaking  process  and  they  seriously 
hamper  the  development  and  growth  of  charter  service ;  in  order  to  comply  with 
a  30-day  advance  notification  requirement  a  charter  carrier  must  close  the  flight 
weeks  in  advance  to  ensure  that  the  complete  manifest  can  be  prepared  and  sub- 
mitted in  Europe  in  a  timely  manner.  The  CAB  has  accomplished  by  indirection 
what  it  has  not  chosen  to  do  and  probably  politically  could  not  do,  directly ; 
these  extra  requirements  have  not  even  been  found  by  the  CAB  to  be  in  the 
IMiblie  interest  for  United  States  charter  flights  generally.  The  internationally 
nareod  concept  of  country-of -origin  rules  is  being  displaced  by  administrative 
fiat,  to  the  detriment  of  the  consumers  and  the  supplemental  carriers.  Over  the 
mst  2  years  the  CAB's  resistance  to  this  trend  can  at  best  be  described  as  weak. 

Examnle  2:  Thr  CAB's  fnilurc  to  mm^c  against  the  scheduled  carriers  deeply 
involved  in  illegal  rehates,  discounts,  rate-cuttina  and  kickhacks. 

CAB  .spokesmen  have  said  that  the  Board's  regulations  are  enforced  with 
equal  vigor  against  all  segments.  The  record  is  clear,  however,  that  the  BOE 
has   grossly   discriminated   in   its  enforcement   activities,   adopting  consistently 
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relentless  tactics  against  the  supplemental  carriers  for  infractions  of  its  regula- 
tions, while  ignoring  more  blatant  and  serious,  even  criminal,  violations  of  the 
law  by  the  scheduled  carriers. 

The  prime  example  is  the  CAB's  inaction  in  the  face  of  the  epidemic  of  ad- 
mittedly self-destructive  practices  of  the  scheduled  carriers  in  making  illegal 
rebates,  discounts,  rate-cuts  and  kickbacks. 

a.  CAB  Non-action 

Almost  12  years  ago,  on  April  11,  1963,  the  CAB  initiated  an  investigation  of 
discounting  and  other  unlawful  practices  on  the  North  Atlantic  passenger  market 
(Order  E-19492,  Docket  14437). 

On  August  21,  1972,  the  CAB  by  order  72-8-89  in  docket  24687,  instituted  a  new 
investigation,  entitled  "Investigation  of  Discounting  and  Other  Unlawful  Prac- 
tices In  The  North  Atlantic  Passenger  Market."  This  Order  terminated  the 
earlier  investigation  with  absolutely  no  action  taken  to  halt  these  practices.  These 
orders  are  set  forth  in  full  in  appendix  1  of  my  testimony. 

Although  by  1972  the  effects  of  illegal  discounting  by  scheduled  carriers  were 
breeding  a  vast  underworld  of  illegal  ticket  operations  and  beginning  to  threaten 
the  very  existence  of  some  of  those  carriers,  the  CAB  continued  to  do  nothing 
of  substance  under  the  1972  Order  to  halt  these  illegal  practices. 

Instead  it  used  the  1972  Order  principally  as  a  device  to  investigate  the 
charter  activities  of  the  supplemental  carriers.  While  it  virtually  ignored  the 
scheduled  carriers,  the  CAB  issued  extensive  investigative  demands  to  the  sup- 
plemental carriers,  subpenaed  certain  tour  operators  and  officers  of  affinity 
organizations  who  were  operating  charter  programs  with  the  supplementals,  and 
conducted  nonpublic  heaings  under  oath  before  administrative  law  judges  pur- 
suant to  part  305  of  the  Board's  regulations.  The  main  purpose  of  this  vast  effort 
was  to  ascertain  and  establish  charter  violations  by  the  supplemental  air  car- 
riers. And  yet  there  have  been  no  public  i-eports  of  a  concerted  attempt  to  halt  the 
illegal  rebating  by  the  scheduled  carriers,  which  was  the  chief  announced  purpose 
of  the  entire  investigation. 

On  the  other  hand,  the  supplemental  carriers  have  been  and  continue  to  l)e 
harassed  with  interminable  CAB  visitations  and  inspections,  and  multiple  formal 
complaints,  while  all  the  time  the  scheduled  carriers  are  being  strangled  by  their 
illegal  discounting  practices. 

The  extent  and  gravity  of  the  illegal  rebating  problem  which  the  BOE  side- 
stepped while  it  was  actively  pursuing  the  supplementals  can  be  illustrated  by 
the  following  publicly  reported  facts. 

During  a  3-day  workshop  on  rebating  and  enforcement  in  the  travel  industry 
conducted  by  the  Practising  Law  Institute  in  New  York  in  late  January  of  this 
year,  former  CAB  member  Robert  W.  Murphy  stated  that  he  had  learned  in 
1971  from  the  Director-General  of  the  International  Air  Transport  Association 
(lATA),  Mr.  Knut  Hammarskjold,  that  airline  rebating  on  the  North  Atlantic 
amounted  to  as  much  as  ,$500,000,000  annually.  Mr.  Murphy  reported  that  Mr. 
Hammerskjold  had  sought  CAB  assistance  because  he  was  aghast  at  the  lack  of 
interest  of  the  lATA  member.ship  in  the  problem.  ( See  appendix  2. ) 

Did  the  BOE  take  any  action  against  the  scheduled  carriers  to  halt  the  prac- 
tice? No.  Not  in  1971,  and  it  has  not  happened  yet. 

The  June  21,  1973  edition  of  Travel  News  reported  that  the  lATA  Breaches 
Commission  in  Geneva,  Switzerland,  had  early  in  1973  levied  fines  against 
eighteen  member  carriers  for  discounting,  giving  illegal  kickbacks  or  .selling 
"improper"  passenger  fares  and  providing  "irregular"  services  to  agents.  The 
February  13,  1975  edition  of  Aviation  Daily  reports  that  lATA  once  again  has 
levied  fines  for  tariff  violations,  including  practices  euphemistically  described 
as  "undercollection  of  fares"  and  "excessive  travel  agent  commissions." 

Has  the  CAB  taken  any  similar  action?  No. 

In  May  1974  Pan  American  World  Airways,  Inc.  (Pan  Am)  estimated  in  its 
submission  to  a  White  House  Inter-Agency  Ta.sk  Force  entitled  "Summary  of 
Potential  Profit  Opportunities  Requiring  Positive  Government  Action  to  Achieve," 
that  its  annual  revenue  losses  Solving  from  lower  than  lATA-approved  pa.s- 
senger  ticket  prices  being  offered  by  its  foreign  flag  competitors  amounted 
to  $60  million  a  year  . 

Later  last  year,  when  Pan  Am's  financial  situation  became  even  more  desparate, 
the  Department  of  Tran.sportation  prepared  and  distributed  throughout  the 
Government  and  the  industry,  "The  Federal  Action  Plan  For  Improved  Profit- 
abilitv  In  International  Air  Carrier  Operations,"  dated  October  2,  1974.  At  page 
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25  of  that  Action  Plan,  DOT  estimated  that  if  illegal  discounting  and  rebating 
practices  in  the  international  travel  industry  could  be  stopped,  Pan  Am  would 
achieve  a  $22  million  1974-75  profit  and  cash  flow  benefit,  and  a  continuing 
long-term  annual  profit  and  cash  flow  benefit  of  $25  million. 

DOT  also  repeated  the  esitimate  that  these  predatory  practices  siphon  off  up 
to  $500  million  in  annual  international  air  carrier  revenues  on  the  North  Atlantic 
alone.  DOT  advocated  tariff  enforcement.  What  governmental  agency  is  it 
that  is  charged  with  the  duty  to  enforce  such  tariffs?  The  CAB.  What  has  it 
done  to  prevent  the  scheduled  carriers  from  engaging  in  such  practices?  Nothing 
that  we  know  of. 

The  Bureau  of  Enforcement  checked  individually  issued  tickets  on  scheduled 
North  Atlantic  flights  during  the  summers  of  1972  and  1973.  Massive  violations 
were  uncovered.  Illegal  rebating  and  kickbacks  in  scheduled  service  have  been 
a  disaster  for  the  carriers.  Indeed,  last  summer  the  Director  of  the  Bureau  of 
Enforcement  stated : 

"At  a  time  when  carriers  can't  make  ends  meet,  they  are  throwing  revenues 
out  of  the  window  by  the  shovel-full.  The  activity  is  as  self-destructive  as  any 
activity  that  can  be  imagined."  (Travel  Weekly,  June  27, 1974,  p.  49.) 
Yet,  to  the  date  of  my  testimony  here  today,  there  have  been  no  formal  com- 
plaints by  the  BOE  stemming  from  the  Board  ordered  investigations  of  these 
widespread  and  widely  known  illegal  practices  of  scheduled  carriers  in  the 
North  Atlantic  passenger  market.  This  illegal  activity  has  had  a  critically 
diversionary  effect  on  the  charter  traffic  of  the  supplemental  air  carriers. 

Excepting  the  fact  that  the  rebates  and  kickbacks  are  violations  of  the 
regulations,  I  am  not  claiming  that  this  widespread  practice  is  necessarily  bad 
for  the  public.  In  fact  it  is  simply  the  free  market  competitive  system  at  work. 
Price  competition  is  considered  a  virtue  and  a  benefit  to  the  public  in  most 
U.S.  industries  where  it  would  be  considered  illegal  not  to  allow  our  competi- 
tive free  enterprise  system  to  establish  prices  and  levels  of  service.  It  may  be 
in  the  public  interest  to  legalize  more  open  and  competitive  pricing  of  scheduled 
airline  service. 

What  clearly  is  bad  is  that  the  CAB  has  allowed  the  scheduled  carriers  to 
compete  freely  against  the  supplemental  carriers,  while  at  the  same  time  focus- 
ing most  of  its  enforcement  effort  on  supplemental  airline  compliance  with  the 
charter  regulations.  In  effect,  the  CAB  ties  the  hands  of  the  supplementals  and 
puts  them  in  the  ring  against  world  champions,  while  in  the  process  denying  the 
public  reasonable  access  to  charters. 

ft.  TJw  Brooklyn  grand  jury. 

We  turn  now  to  the  only  serious  attempt  thus  far  by  any  governmental  agency 
to  stop  this  vicious  rate  cutting  practice.  As  the  DOT  action  plan  states  on  page 
25: 

"A  Federal  grand  jury  has  been  convened  in  New  York  to  investigate  airline 
and  travel  agent  rebating  and  discounting  practices.  Now,  near  a  conclusion  of 
its  investigation,  the  grand  jury  may  hand  down  criminal  indictments  against 
many  international  airlines.  In  addition,  action  could  be  taken  against  a  large 
number  of  travel  agents." 

I  am  attaching  as  appendix  3  to  this  testimony,  a  copy  of  an  article  from  the 
front  page  of  The  New  York  Tim^^s  of  December  21,  1974,  that  describes  in  detail 
how  this  Federal  grand  jury  investigation  began  in  the  Eastern  District  of  New 
Y'ork  and  what  has  happened  to  it. 

While  the  CAB  was  doing  nothing  for  over  a  decade,  the  Department  of  Justice 
stumbled  upon  scheduled  air  carrier  rebating  and  discounting  when  evidence  of 
such  practices  surfaced  during  an  investigation  of  organized  crime  involvement 
in  the  sale  of  stolen  airline  tickets. 

Then,  in  January  1974,  Customs  officers  at  Kennedy  International  Airport  in- 
tercepted a  travel  agent  carrying  more  than  $80,000  in  cash  in  his  socks  when 
he  arrived  from  Belgium.  He  later  admitted  that  the  money  was  a  rebate  from  a 
foreign  airline.  A  separate  grand  jury  was  then  convened  in  Brooklyn  to  devote 
itself  solel.v  to  investigating  such  ticket  rebating. 

As  the  Times  article  states,  that  newspaper  had  reported  "the  widespread  na- 
ture of  the  kickbacks"  more  than  2  years  before.  Are  we  to  believe  the  CAB  did 
not  know  what  The  New  Y^ork  Times  knew,  or  that  it  was  unaware  of  the  Times 
report  and  the  reports  in  other  publications  of  widespread  violations  of  the  Fed- 
eral Aviation  Act?  Why  does  the  CAB  wait  for  the  Justice  Department  to  enforce 
rules  promulgated  by  the  CAB? 
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What  has  become  of  this  grand  jury  investigation?  Have  there,  or  will  there 
be  any  indictments?  Are  there  to  be  serious  criminal  iK'nalties  or  heavy  lines 
assessed?  The  New  York  Times  reported  that  these  are  not  likely  results. 

Press  reports  of  last  week  indicate  that  as  a  result  of  nolo  contendere  ( no  con- 
test) pleas  offered  by  the  sclieduled  airlines  to  five  counts  of  ille^jal  rebatinjr  or 
co:isi)iracy  to  rebate,  each  airline,  as  a  corporation,  may  pay  criminal  fines  up 
to  $25,000.  In  addition,  the  airlines  will  pledge  to  Rive  their  "best  efforts"  to 
negotiate  a  separate  civil  consent  decree  in  which  all  the  airlines  would  promise 
not  to  do  this  anymore.  But  such  a  consent  decree  is  not  a  prec-ondition  to  the 
settlement.  I  am  attaching  to  my  testimony  as  appendix  4  articles  from  The 
Wall  Street  Journal  of  February  13,  1075  and  The  New  York  Times  of  February 
11,  1075.  describing  the  proposed  agreements  which  will  end  this  grand  jury 
investigation. 

How  can  the  draconian  enforcement  policy  the  CAB  is  pursuing  against  the 
supplemental  carriers  be  rationalized  with  its  apparent  acquiescence  in  the 
merest  slap  on  tlie  wrist  of  the  scheduled  carriers  who  are  involved  in  gross 
criminal  violations  which  threaten  the  ver.v  existence  of  America's  leading  in- 
ternational carriers?  The  honest  answer  is  that  it  can't  be. 

There  is  no  rational  justification  for  the  CAB's  behavior.  There  will  be  ex- 
cuses and  facile  explanations,  and  this  subcommittee  will  no  doubt  hear  them 
made  later  today,  but  they  will  not  stand  the  test  of  analysis. 

We  have  previously  heard  many  of  these  explanations  from  the  Bureau  of 
Enforcement.  One  of  these  is  that  the  Bureau  had  an  authorized  strength  in 
1074  of  87.  reduce  that  b.v  the  secretarial  and  clerical  support  and  you  are  down 
to  10  attorne.vs.  14  investigators  and  22  auditors.  Why  then  should  not  this 
limited  staff  be  concentrated  in  the  areas  of  greatest  violation?  The  Bureau 
argues  that  it  does  not  have  the  resources  necessary  to  sue  everybody  at  the  same 
time.  But  this  argument  merely  begs  the  question  of  why  the  preponderant 
enforcement  weight  falls  upon  the  supplemental  air  carriers. 

The  CAB  has  a  positive  and  affirmative  duty  to  regulate,  especially  in  an  area 
where  violations  have  been  so  gross  and  have  persisted  for  so  many  years.  It 
does  the  CAB  no  good  to  argue  that  for  the  last  year  or  two  its  hands  were  tied 
because  the  scheduled  airlines  were  targets  of  a  criminal  investigation  being 
conducted  by  the  Brooklyn  grand  jury.  The  CAB  has  said  it  has  been  cooperating 
and  supplying  evidence  to  the  Department  of  Justice  in  that  criminal  investiga- 
tion. But  this  does  not  answer  why  there  have  been  no  .separate  civil  enforce- 
ment actions  instituted  by  the  CAB  to  halt  these  massive  violations. 

The  CAB  has  extensive  and  pow^erful  supervisory  powers  over  air  carriers 
and  it  has  a  statutory  right  of  visitation.  It  also  has  subpena  power.  And  since 
corporations  do  not  have  any  privilege  against  self  incrimination.  CAB  subpenas 
and  other  investigator.v  demands  addressed  to  those  corporations  could  not 
have  prejudiced  or  interfered  with  the  grand  jury  investigation.  A  criminal 
proceeding  is  designed  to  punish  acts  that  have  already  taken  place.  The  statutory 
obligation  of  the  CAB  is  to  stop  reprehensible  practices  such  as  this  which 
debase  the  entire  marketplace. 

The  CAB  could  have  acted  many  years  ago,  if  it  wished  to  do  so,  to  halt  these 
destructive  practices  from  continuing  until  they  threatened  the  economic  de- 
struction of  major  American  carriers.  I  must  tell  you  that  this  illegal  discount- 
ing continues  on  a  rampant  basis,  yet  the  CAB  continues  to  scrutinize  charters 
of  the  supplementals  by  flight  checks  at  the  terminals,  at  our  offices,  and  by 
asking  for  documents  and  data  from  us  for  many  months  of  flights.  To  our 
knowledge  the  CAB  has  not  conducted  a  similar  effort  to  achieve  scheduled 
carrier  compliance  with  regard  to  rebating  and  kickbacks. 

The  pleas  in  the  grand  jury  proceeding  can  never  undo  the  financial  damage 
that  could  have  been  prevented  if  the  CAB  had  used  its  enforcement  authority 
and  moved  to  enjoin  illegal  discounting  in  scheduled  transatlantic  service. 

The  scheduled  air  carriers  are  about  to  plead  guilty  in  Brooklyn  to  criminal 
misdemeanor  charges  against  corporations  only.  Corporations  do  not  l)leed. 
The  reputations  and  competitive  postures  of  these  carriers  will  not  be  Injured, 
because  not  one  of  them  has  been  singled  out.  They  are  all  equally  guilty,  and 
apparently  all  will  pay  equally  small,  essentially  meaningless  fines. 

These  sanctions  are  absurd  in  the  fact  of  the  fact  that  the  Bureau  of  Enforce- 
ment is  .seeking  fines  from  my  company  of  well  over  .^lOO.OOO.  and  revocation 
of  our  principal  operating  authority  for  alleged  civil  violations  that  pale  by 
comparison  with  those  of  the  scheduled  carriers  being  dealt  with  in  Brooklyn. 
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I  want  to  be  very  clear  that  I  pass  no  judgment  on  whether  or  not  the  pending 
settlement  of  the  Brooklyn  grand  jury  investigation  is  a  good  one  or  not.  That 
is  for  others  to  decide  and  judge.  Personally,  I  do  not  want  to  see  severe  punish- 
ments, particularly  against  individuals  who  might  have  believed  they  were 
acting  on  behalf  of  their  airlines'  effort  to  remain  competitive.  The  essential 
point  of  my  testimony  is  the  basic  unfairness  of  the  widely  different  treatment 
of  two  classes  of  air  carriers  for  alleged  violations  of  the  Federal  Aviation 
Act.  Such  inequity  should  not  be  allowed  to  continue. 

c.  The  effect  of  ratecutting 

Rebates  are  paid  to  travel  agents  by  the  airlines  based  upon  the  fear  that, 
absent  such  payment,  the  agents  will  divert  their  business  elsewhere.  I  can  assure 
you,  Senators,  that  ONA  and  other  supplemental  airlines  have  lost  many  millions 
of  dollars  of  revenue  and  many  thousands  of  charter  passengers  to  the  scheduled 
carriers  as  the  result  of  this  practice. 

To  the  extent  a  rebate  is  passed  through  to  the  agent's  traveling  customers,  the 
payment  represents  a  reduction  in  the  price  of  an  airline  ticket  below  that  re- 
quired by  the  appropriate  tariff  filed  with  the  CAB.  To  the  extent  that  no  such 
pass  through  occurs,  it  is  a  simple  "kickback"  by  the  scheduled  air  carrier  to 
the  travel  agent.  In  addition  to  the  financial  loss  suffered  by  the  air  carrier,  the 
public  also  loses  because  a  higher  fare  structure  for  the  general  traveling  public 
must  be  the  result.  It  is  difficult  to  measure  the  dollar  value  of  these  rebates  and 
kickbacks,  and  the  consequent  reduction  in  the  integrity  of  tariffs  filed  with  the 
CAB,  but  we  have  seen  that  some  enormous  estimates  have  been  made. 

These  rebating  practices  are  clear  violations  of  Federal  law  and  CAB  regula- 
tions, of  which  the  Board  is,  or  should  be,  well  aware.  The  BOE  has  had  ample 
time  to  initiate  enforcement  action  and  the  evidence  indicates  that  it  would  not 
be  diflScult  to  prove  a  case.  We  have  just  seen  that  lATA  had  no  difficulty  gather- 
ing sufficient  evidence  to  levy  fines  on  two  separate  occasions.  Yet,  the  BOE  has 
taken  virtually  no  compliance  action  whatsoever  against  scheduled  carriers  for 
illegal  rebating,  an  enforcement  posture  quite  different  from  its  "quick-on-the- 
trigger"  approach  to  taking  compliance  action  against  the  supplemental  carriers 
for  alleged  violations  of  the  charter  regulations. 

Example  3:  The  resources  of  the  CAB's  Bureau  of  Enforcement  are  directed 
disproportionately  to  enforcement  of  the  Board's  charter  regulations. 

The  vast  preponderance  of  air  traffic  moves  on  scheduled  service.  Both  charter 
and  noncharter  air  transportation  are  subject  to  complex  substantive  and  proce- 
dural regulations  issued  by  the  CAB.  Yet  the  Board's  Bureau  of  Enforcement 
devotes  a  far  greater  share  of  its  resources  to  the  enforcement  of  the  regulations 
governing  charter  transportation  than  it  does  to  the  enforcement  of  the  regula- 
tions governing  individually  ticketed  service. 

In  an  interview  on  the  ABC  radio  affiliate  in  Washington,  D.C.,  WMAL, 
Stephen  Altermau,  Chief  of  the  Legal  Division  of  the  Bureau  of  Enforcement, 
acknowledged  that  at  least  50  percent  of  the  Bureau's  resources  are  directed  to 
policing  compliance  with  the  charter  regulations.  In  its  fiscal  year  1974  report 
to  Congress,  the  CAB  stated  that  35  percent  of  its  complaints  that  year  involved 
charters.  These  percentages  contrast  sharply  with  the  division  of  total  revenue 
passenger  miles  between  scheduled  and  chartered  service,  but  is  consistent  with 
the  CAB's  policy  of  inhibiting  the  development  of  domestic  and  international 
charter  air  transportation.  The  statistics  are  especially  disturbing  when  it  is 
understood  that  the  CAB  has  known  of  the  massive  discounting  of  scheduled 
tickets  on  the  North  Atlantic  at  least  since  1971,  that  the  amount  of  money  and 
number  of  travelers  affected  by  the  discounting  dwarfs  the  amount  of  money  and 
number  of  travelers  affected  by  alleged  charter  violations,  and  that  the  CAB  still 
has  not  made  a  serious  dent  in  these  unlawful  practices. 

It  is  our  understanding  that  the  Bureau  of  Enforcement  customarily  adopts 
the  ostrich-like  policy  of  acting  in  response  to  formal  or  informal  complaints, 
rather  than  independently  analyzing  all  carrier  oi»erations  for  possible  violations. 

Affinity  charters  (and  it  is  affinity  charters  that  are  the  principal  target  of 
enforcement  activity)  are  highly  visible  because  participation  is  solicited  well 
in  advance  of  the  departure  date  from  a  well-defined  group  or  organization.  On  the 
other  hand,  scheduled  flights  are  routine  and  passengers  are  drawn  from  th*» 
public  at  large.  The  high  visibility  of  affinity  charters  means  that  they  draw 
more  fire  from  travel  agents  who  wanted  that  business,  or  who  feel  that  by 
destroying  a  charter  flight  they  will  pick  up  individual  ticketed  businessi  (which 
is  then  often  i-ebated)   out  of  the  ashes.  Moreover,  the  vague  and  ambiguous 
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regulations  assure  a  disgruntled  travel  agent  happy  hunting  grounds.  In  con- 
trast, if  an  agent  or  carrier  engages  in  rebating  practices  with  respect  to  a 
scheduled  carrier,  normally  no  one  will  file  a  complaint  with  the  CAB.  It  would 
be,  of  course,  relatively  easy  for  investigators  and  auditors  from  the  CAR,  who 
have  vast,  indeed  almost  unlimited,  powers  of  visitation  over  the  airlines,  to 
discover  the  rebates.  But  the  Bureau's  responding  to  complaints  offers  a  neat 
excuse  for  not  discovering  the.se  violations,  and  thus  for  the  relatively  small 
number  of  enforcement  actions  brought  against  scheduled  carriers.  This  re- 
active posture  causes  further  harm  to  the  supplementals  in  that  we  are  always 
moved  against  by  the  CAB  for  charter  violations  about  1  to  2  years  ahead  of  the 
scheduled  carriers,  with  the  result  that  the  business  moves  away  from  u.s.  A 
1  or  2  year  delay  in  moving  against  scheduled  carrier  charter  violations  gives 
them  an  enormous  competitive  advantage. 

During  the  10-year  period,  1965  to  1974,  selected  scheduled  air  carriers  were 
penalized  a  total  of  $51,000  in  six  separate  CAB  enforcement  actions  relating 
to  the  charter  regulations.  During  the  5-year  period,  1970  to  1974,  selected  supple- 
mental carriers  were  penalized  a  total  of  $184,000  in  six  actions — nearly  four 
times  as  much  in  half  the  number  of  years.  Cease  and  desist  orders  were  issued 
in  all  cases.  Twenty-five  charter-related  enforcement  actions  were  initiated 
against  five  supplemental  carriers  during  this  5-year  period  ;  six  actions  were 
initiated  against  two  scheduled  carriers  during  the  foregoing  10-year  period. 

It  is  highly  unlikely  that  the  scheduled  carriers  are  any  more  diligent  than 
the  supplemental  carriers  in  observing  the  intricacies  of  the  charter  regulations. 
And  because  they  fly  more  passengers  on  charter  flights  than  the  supplementals, 
one  would  assume  that  they  would  at  the  very  least,  be  equally  subject  to  CAB 
enforcement  actions. 

Example  It:  When  alleged  violations  of  its  charter  regulations  arc  detected, 
the  CAB  seeks  to  assess  harsher  penalties  for  alleged  violations  by  supplemental 
carriers  than  it  docs  for  alleged  violations  by  scheduled  carriers. 

The  enforcement  complaints  brought  against  supplemental  air  carriers  have 
sought  revocation  of  operating  authority  in  addition  to  hundreds  of  thousands 
of  dollars  in  civil  penalties.  This  is  done  even  though  identical  violations  by 
scheduled  carriers  are  referred  to  in  the  same  complaints  (e.g.,  dockets  20877 
and  26878,  July  17, 1974) ,  and  no  action  whatsoever  is  taken  against  the  .scheduled 
carrier  involved.  In  June  of  1974,  the  CAB  combined  with  the  Department  of 
Justice  to  bring  a  massive  civil  action  in  Federal  Court  in  New  York  against  a 
large  number  of  travel  agents,  tour  operators  and  afiinity  groups,  seeking  a  pre- 
liminary injunction  against  these  groups.  (Civil  Aeronautics  Board  v.  Scottish 
American  Association,  Inc.,  et  ah,  74  Civ.  915,  U.S.D.C.  Eastern  District  of  New 
York.)  Evidence  submitted  in  this  case  clearly  showed  that  scheduled  carriers 
were  operating  many  of  the  charter  flights  in  question.  Again,  no  action  has 
been  taken  against  these  carriers ;  although  we  are  told  by  the  travel  agents  and 
tour  operators  involved  in  this  case  that  scheduled  carrier  charter  flights  were 
carrying  75  percent  to  80  percent  of  this  traffic.  A  consistent  pattern  is  apparent : 
When  most  of  the  transportation  in  a  charter  enforcement  case  is  by  supple- 
mental carriers,  the  airlines  are  also  named  as  defendants :  if  the  carriage  is 
mostly  by  scheduled  carriers,  only  the  charter  organizations  and  travel  agents/ 
tour  operators  are  named. 

Similarly,  in  a  complaint  against  ONA  in  which  BOE  seeks  revocation  of  our 
charter  authority,  one  of  the  main  charges  is  that  ONA  made  a  commitment  to  a 
travel  agent  for  a  .series  of  back-to-back  affinity  charters  for  various  groups.  This 
is  standard  practice  in  the  airline  industry.  Given  the  CAB  rules,  it  is  the  only 
way  that  the  lowest  cost  service  can  be  passed  on  to  the  public.  During  one  of 
the  minimum  charter  rate  discussions,  the  President  and  senior  marketing  men 
of  Pan  Am  and  TWA  present  at  the  meeting  had  not  even  been  made  aware  that 
back-to-back  aflSnity  charter  commitments  were  considered  illegal  by  the  BOE. 
In  fact  this  method  of  marketing  charter  services  was  in  regular  use  by  these 
scheduled  carriers.  Yet  BOE  was  and  still  is  asking  for  revocation  of  ONA's 
authority  for  doing  the  same  thing  and  no  action  has  been  taken  against  Pan  Am 
or  TWA. 

The  Bureau  of  Enforcement  has  never  sought  revocation  of  charter  authority 
against  a  scheduled  air  carrier  named  in  any  complaint  alleging  violations  of 
the  charter  regulations.  And.  of  course,  revocation  of  operating  authority  has 
not  even  been  mentioned  in  the  proposed  settlement  of  the  Brooklyn  grand  jury 
investigation.  Such  a  discriminatory  and  selective  enforcement  policy  is  repug- 
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nant  to  the  notions  of  equity  and  evenhandedness  which  the  Congress  and  the 
courts  have  mandated  for  the  Federal  administrative  process. 

I  anticipate  that  the  Bureau's  response  will  be  that  ONA  has  two  outstanding 
cease  and  desist  orders  against  it  and  that  is  the  reason  for  seeking  the  ultimate 
revocation  remedy  in  the  pending  case.  But  the  fact  that  it  is  ONA  that  is  up 
to  bat  for  the  third  time  instead  of  another  carrier  is  merely  the  result  of  the 
Bureau's  discretionary  decision  to  prosecute  ONA  next  instead  of  TWA,  Pan  Am, 
or  TIA,  all  of  whom  have  two  outstanding  cease  and  desist  orders  for  charter 
violations.  And  according  to  my  information,  all  of  these  carriers  continue  to 
conduct  their  charter  operations  in  essentially  the  same  way  as  ONA,  but  only 
ONA  has  been  selected  for  a  third  prosecution.  In  fairness  to  the  Bureau,  perhaps 
part  of  the  explanation  is  that  vphen  ONA's  transatlantic  authority  was  up  for 
renewal  in  1972  Pan  Am  made  a  massive  effort  to  discredit  and  have  the  CAB 
decertificate  ONA  by  hiring  investigators  to  dig  up  as  much  as  possible  about 
ONA  charter  violations.  Presumably,  Pan  Am  zeroed  in  on  ONA  because  we  were 
the  largest  operator  of  transatlantic  charters  of  all  carriers,  and  we  were  then 
taking  the  lead  in  explaining  that  Pan  Am's  problems  were  not,  as  they  claimed, 
attributable  to  the  supplementals.  Although  Pan  Am  was  unsuccessful  in  blocking 
ONA's  renewal,  the  material  compiled  v.'as  given  to  the  Bureau. 

Example  5:  The  CAB  has  not  enforced  its  own  regulations  with  respect  to  all- 
cargo  carriers  and  has  discriminated  in,  favor  of  such  curriers  to  the  prejudice 
of  the  supplementals. 

A  study  initiated  by  the  National  Air  Carrier  Association  (NACA),  demon- 
strates that  the  CAB  has  closed  its  eyes  to  the  frequent  and  nearly  routine 
practice  of  certain  of  the  all-cargo  carriers  to  provide  service  for  which  they  are 
not  certificated,  far  beyond  the  legal  limits  placed  on  off-route  charter  flights  by 
the  Board's  regulations. 

Once  again,  the  CAB's  favoritism  to  one  segment  of  the  air  transportation 
industry — in  this  case  the  scheduled  all-cargo  carriers — has  proven  harmful  to 
the  supplemental  carriers,  always  the  first  to  be  sacrificed  whenever  the  Board 
perceives  a  real  or  imaginary  conflict  between  the  interests  of  the  supplementals 
and  the  class  of  carriers  it  seeks  to  protect.  The  Bureau  of  Operating  Rights  has 
given  at  least  one  all-cargo  carrier,  Seaboard  a  right  of  first  refusal  on  cargo 
flights  off-route  to  it  and  out  of  its  area  of  operation,  at  the  expense  of  ONA  and 
other  supplemental  carriers  which  developed  the  business  in  the  first  instance 
and  in  the  teeth  of  the  shipper's  declaration  that  he  did  not  wish  to  use  Seaboard 
because  of  the  poor  service  given  him  in  the  past.  And  the  right  of  first  refusal 
has  been  granted  even  though  the  off-route,  out-of-area  flights  are  performed 
without  the  necessary  Board  waiver  of  the  Board's  regulations  limiting  their 
volume,  frequency  and  regularity.  Moreover,  the  CAB  has  failed  to  enforce  the 
CAB  established  all  cargo  carriers  off  route  charter  limitations  which  have  been 
grossly  violated  to  the  direct  detriment  of  the  supplemental  carriers  (See 
Appendix  5).  In  contrast  to  this  largesse  toward  the  all  cargo  carriers,  the 
Bureau  very  recently  authorized  Japan  Airlines  to  perform  an  off-route  charter 
flight  between  Houston  and  Peking,  ignoring  the  plea  of  World  Airways  that 
it  would  provide  the  same  service  at  the  same  price  and  the  fact  that,  for  the 
the  supplemental,  the  flight  would  have  been  within  the  scope  of  its  operating 
authority.  In  this  instance,  the  certificated  supplementals  were  not  even  given 
notice  of  the  proposed  flight,  much  less  a  right  of  first  refusal  similar  to  that 
extended  against  their  interests  to  Seaboard.  The  same  applies  with  great  fre- 
quency to  foreign  scheduled  carrier  transatlantic  passenger  charters  from  the 
U.S. 

These  are  but  a  few  of  the  many  instances  in  which  the  CAB  or  one  of  its 
Bureaus  has  revealed  a  bias  against  supplemental  carriers  or  charter  flights 
in  general.  The  bias  in  recent  years  has  become  deeply  rooted  in  the  Agency. 
It  has  become  institutionalized.  The  CAB  even  published  a  booklet  in  1973 
entitled  "Air  Travelers'  Fly-Rights"  which  emphasized  that  "thousands  of 
Americans  have  been  stranded  in  Europe  as  a  consequence  of  taking  illegal 
charter  flights."  It  went  on  to  describe  the  various  kinds  of  legal  charters  and 
failed  even  to  mention  the  most  significant  of  all,  aflinity  charters. 

Example  6:  The  Bureau  of  Operating  Rights  opposes  the  renewal  of  ONA's 
operating  authority  to  its  principal  markets  in  Europe. 

In  a  less  direct  but  equally  effective  fashion,  the  Bureau  of  Operating  Rights 
seeks  to  destroy  ONA's  future  viability  as  an  air  carrier  by  recommending,  in 
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the  current  transatlantic  route  proceeding,  that  ONA's  authority  to  its  principal 
markets  in  Europe  not  be  renewed.  Currently,  ONA  has  unlimited  transatlantic 
passenger  charter  authority  to  Europe,  Africa,  and  the  Near  and  Middle  East. 
Under  the  Bureau's  proposal,  tranatlantic  supplemental  authority  would  be 
carved  up,  wtih  ONA  and  another  carrier  being  consigned  to  the  "northern 
region",  a  geographical  creation  of  the  Bureau  that  would  include  Germany, 
Scandanavia,  Switzerland,  Austria,  the  Benelux  countries  and  Eastern  Europe. 
Three  other  supplementals  would  provide  service  to  the  "southern"  countries : 
Scotland,  England,  Ireland,  France  and  all  of  the  current  and  potential  winter 
destinations  of  Spain,  Portugal,  Italy,  Greece,  North  Africa  and  the  Middle  East. 

The  Bureau's  propo.sal  assigning  supplemental  carriers  to  the  northern  or 
southern  region  was  purportedly  based  upon  their  historic  participation  in  trans- 
atlantic travel  to  various  destinations.  However,  ONA  was  designated  to  serve 
the  northern  region  in  complete  disregard  of  such  historical  data.  In  1973,  the 
southern  area  accounted  for  approximately  72  i)ercent  of  ONA's  total  seats  flown, 
up  from  61  percent  in  1972.  In  1972,  ONA  ranked  second  out  of  the  five  .supple- 
mentals  serving  the  southern  sector.  In  that  year,  ONA  carried  27  i^ercent  of  the 
traffic  (measured  by  seats)  to  the  southern  region,  compared  to  17  percent  each 
by  two  of  the  supplementals  which  the  Bureau  recommended  be  assigned  to  the 
region  ahead  of  ONA.  The  Bureau's  grasp  of  history  is  weak,  indeed. 

Moreover,  the  Bureau  is  aware  that  two  of  the  transatlantic  supplementals, 
TIA  and  Saturn,  have  agreed  to  merge.  Thus,  under  the  Bureau's  proposal  the 
merged  TIA/Saturn  would  have  authority  to  all  of  Euroije,  World  and  Capital 
to  the  southern  area :  a  market  providing  opportunity  for  seasonally  balanced 
operations  with  good  growth  potential,  and  ONA  would  be  the  only  carrier  con- 
fined to  the  northern  area.  The  result  of  adoption  of  the  Bureau's  proposal  is 
painfully  predictable :  ONA  would  expire  with  the  last  summer  sunset,  while 
frantically  searching  for  planeloads  of  tourists  desiring  to  spend  their  vacations 
in  the  cold  darkness  of  a  Scandinavian,  German,  or  Eastern  European  winter. 

The  Bureau's  recommendation  may  reflect  such  a  total  lack  of  understanding 
of  the  market  that  it  did  not  realize  its  recommendation  meant  certain  death 
for  ONA.  On  the  other  hand,  it  may  be  that  the  Bureau  recognized  full  well. 

Fortunately,  the  administrative  law  judge  presiding  in  the  transatlantic  pro- 
ceeding rejected  the  Bureau's  proposal  on  the  ground  that  fragmentation  of  the 
market  would  adversely  affect  the  operations  of  all  supplemental  carriers. 

Example  7:  Minimum  due  process  is  not  afforded  in  CAB  enforcement 
proceedings. 

While  the  facts  are  clear  that  there  is  a  demonstrable  lack  of  fairness  and 
evenhandedness  at  the  CAB  with  respect  to  supplemental  carriers,  all  carriers 
are  victims  of  the  Agency's  failure  to  promulgate  regulations  which  would 
ensure  that  carriers  involved  in  its  enforcement  proceedings  have  the  benefit  of 
certain  mininuim  procedural  safeguards.  A  respondent  in  an  cufnrcenicnt  pro- 
ceeding currently  has  no  right  to  conduct  depositions  and  other  elements  of  the 
discovery  process  and  cannot  even  be  certain  of  the  identity  of  the  witness  who 
will  testify  against  it  at  any  hearing.  Because  a  respondent  is  kept  in  the  dark 
about  the  nature  of  the  CAB's  ca.se,  many  carriers  knuckle  under  and  accede  to 
a  cease  and  desist  order  from  the  Board  and  the  payment  of  civil  penalties  rather 
than  chance  the  unknown  in  a  full  evidentiary  hearing.  In  such  circumstances, 
the  right  to  a  hearing  amounts  to  very  little  right  at  all. 

In  order  to  rectify  this  key  problem  area,  a  subcommittee  of  the  aviation  com- 
mittee of  the  American  Bar  Association's  administrative  law  .section  has  been 
working  on  a  revision  of  the  CAB's  rules  of  practice  applicable  to  enforcement 
proceedings.  The  revisions  are  modeled  after  the  Federal  Rules  of  Civil  Pro- 
cedure. I  am  advised  by  my  counsel  that  the  committee's  work  product  will  be 
submitted  to  the  Board  in  the  near  future.  It  is  unfortunate  that  the  initiative 
has  had  to  come  from  outside  the  Board  when  protection  of  the  rights  of  persons 
accused  of  violating  the  Federal  Aviation  Act  and  the  Board's  regulations  is 
involved.  In  contrast,  there  is  no  lack  of  initiative  by  the  BOE  in  taking  full 
advantage  of  the  deficiencies  of  the  existing  procedural  rules. 

Based  upon  ONA's  evaluation  of  the  CAB's  interest  in  procedural  fairness  and 
equity,  there  should  be  no  doubt  in  the  minds  of  members  of  this  subcommittee 
why  our  companv  is  adamantly  opposed  to  the  Board's  campaign  to  persuade 
the  Congress  to  give  it  the  power  to  levy  (rather  than  merely  comproniisp)  civil 
penalties  against  alleged  violators  of  its  regulations. 
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IV.    THE    CONSUMER   PROBLEM 

How  can  the  Congress  and  the  CAB  help  the  air  travel  consumer? 
a.  The  benefits  of  8.  421. 

The  regulations  of  the  Board  have  been  an  almost  complete  roadblock  to  the 
carriers  in  bringing  to  the  American  public,  especially  people  with  low  incomes, 
the  inherent  economies  of  plane-load  charters. 

I  have  stated  earlier  that  ONA  wholeheartedly  supports  the  Low-Cost  Air 
Transportation  Act  (S.  421),  which  has  been  jointly  sponsored  by  Senators 
Cannon  and  Kennedy.  This  bill,  if  enacted  in  its  present  form,  would  be  the 
greatest  single  act  you  could  take  to  open  the  possibility  of  air  transportation 
to  the  disadvantaged ;  to  free  the  middle  class  from  the  burden  of  subsidizing 
the  scheduled  air  carrier  framework ;  and,  in  short,  to  give  the  consumer  a  fair 
shake. 

With  the  advance  booking  charters  and  one-stop  ITC's  that  this  legislation 
would  provide,  ONA,  as  well  as  all  carriers,  scheduled  and  supplemental,  could 
market  bulk  air  transportation  to  the  general  public  for  the  first  time.  Charter 
flight  programs  could  be  constructed  and  marketed  on  a  back-to-back  basis  to 
provide  very  low-cost,  short  vacations  for  all  Americans,  but  particularly  poor 
and  disadvantaged  families  living  in  the  cities  of  the  United  States  to  various 
vacation  points  and  national  parks  in  the  United  States. 

Historically,  the  poor  have  not  belonged  to  charter-worthy,  prior-affinity 
organizations.  One  of  the  chief  difficulties  of  the  life  of  the  poor  is  its  drabness 
and  lack  of  change.  Without  access  to  low-cost  charters  the  poor  do  not  travel, 
even  though  travel  would  clearly  improve  their  lives.  Moss  Hart  spoke  of  the 
effects  of  poverty  and  its  resulting  dulling  effect  on  the  energy  and  expectations 
of  the  disadvantaged  in  his  autobiography  "Act  One"  : 

"A  great  deal  has  been  written  about  the  barren  drudgery  of  poverty ;  but  I 
do  not  recall  that  the  numbing  effect  of  its  boredom  has  been  much  written  or 
talked  about.  Yet  boredom  is  the  keynote  of  poverty — of  all  its  indignities,  it  is 
perhaps  the  hardest  of  all  to  live  with — for  where  there  is  no  money  there  is  no 
change  of  any  kind,  not  of  scene  or  i-outine.  To  be  able  to  break  out  of  its  dark 
brown  sameness,  out  of  the  boredom  of  a  world  without  movement  or  change, 
filled  me  with  a  deep  excitment.  The  thought  of  escaping  from  another  city  sum- 
mer, with  its  front  stoops  and  fire  escapes  filled  with  tired,  sweating  adults  and 
squalling  children,  into  a  world  of  green  lawns  and  shady  trees  made  sleep  an 
unnecessary  indulgence,  and  seemed  to  give  me  the  energy  of  ten  men  my  size 
and  weight."  (pp.  134-135) 

ONA,  and  other  carriers,  could  respond  to  this  great  need  by  constructing  pro- 
grams incorporating  the  lowest  possible  economic  charter  fares  from  all  cities 
of  the  United  States  to  the  vacation  places  I  have  mentioned. 

Some  of  these  programs  could  be  designed  specifically  for,  and  marketed 
directly  to,  low  income  families,  utilizing  the  lowest  cost  accommodations  at  the 
vacation  destinations.  Assuming  S.  421  is  enacted,  ONA  could  provide  such 
charter  transportation  to  the  public  at  very  low  rates,  including  a  reasonable 
profit,  even  with  the  astronomical  increases  in  the  cost  of  jet  fuel  over  the  past 
year.  For  example : 

Charter  price 
per  seat 

Boston/Orland  (Return  to  Boston) $74.80 

New  York/Orlando  (Return  to  New  York) 64.27 

Chicago/Orlando  (Return  to  Chicago) 74.51 

You  will  find  in  Appendix  6  a  fuller  development  of  this  pricing  structure,  but 
as  a  further  example,  ONA  could  provide  with  the  changes  in  the  CAB's  regula- 
tions that  S.  421  would  require,  a  trip  from  Boston  to  Wa.shington,  D.C.  returning 
to  Boston  for  $53.80  per  person.  Such  trips  could  be  1-day,  one-weekend,  1-week 
or  any  length  that  the  charter  group  desired  them  to  be.  These  per  passenger  seat 
prices  assume  a  program  constructed  on  a  back-to-back  basis  with  a  minimum 
amount  of  empty  ferrying  of  the  aircraft. 

As  a  result  of  ONA's  fiying  free  sightseeing  flights  for  thousands  of  ghetto 
children  of  New  York  City,  we  have  seen  what  a  great  joy  just  a  short  flight  can 
be  to  these  disadvantaged  young  people.  With  unrestrictive  charter  rules,  they 
could  have  a  much  better  chance  to  experience  a  short  vacation  at  Southern 
beaches  or  U.S.  National  Parks  or  Disneyworld  and  similar  places.  Scheduled 
fares  are  much  further  out  of  their  reach. 
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While  it  is  true  that  vacationers  would  still  require  accommodations  and 
meals,  there  are  economical  solutions. 

First,  they  often  can  arrange  to  stay  with  friends  or  relatives.  Dormitory-type 
hostels  can  be  used.  Family  style  eating  can  be  provided  so  that  the  total  daily 
cost  of  meals  and  sleeping  accommodations  could  be  kept  well  under  $10  00  The 
whole  concept  is  to  provide  bulk,  low-cost  travel  and  vacations,  not  expensive 
hotels,  frills  and  other  first-class  appointments. 

The  goal  of  such  a  program  would  be  to  get  as  many  of  our  citizens  as  possible 
out  of  the  cities  and  out  of  the  cold  weather  for  at  least  a  short  period  of  time. 
There  must  be  an  improvement  in  the  quality  of  life. 

It  is  not  valid  to  argue  that  these  families  could  not  pay  for  such  trips.  There 
are  many  low  income  people,  we  believe,  who  could  and  would  avail  themselves 
of  such  travel  programs.  Money  is  frequently  found  for  expenditures  not  abso- 
lutely essential  to  the  sustenance  of  life,  including,  as  we  regrettably  know, 
street  purchased  narcotics. 

It  is  patently  absurd  for  the  new  CAB  proposed  rules  for  OTC's  to  require  a 
$25.00  per  day  minimum  ground  package.  What  we  have  seen  the  CAB  do  over 
the  past  2  years  is  to  raise  or  permit  scheduled  fares  to  be  raised  so  that  pers(»is 
of  middle  and  low  incomes  cannot  use  them.  Then  the  Board  proposes  to  elimi- 
nate AfRnity  Charters  which  constitute  80  percent  of  the  charter  market.  Finally, 
their  new  OTC  charter  rules  would  make  the  price  so  high  at  $2r».00  per  day 
ground  cost  (or  by  tying  it  to  scheduled  fares)  that  charter  llights  will  be  fore- 
closed to  persons  of  modest  means.  The  whole  thing  is  inside  out  and  upside 
down.  It  seems  like  the  CAB  is  always  saying:  "Is  this  trip  really  necessary?" 
Why  is  the  CAB  trying  to  prevent  nonaffluent  people  from  flying?  It  is  tech- 
nically feasible  and  the  price  is  right.  Let's  do  it!  Scheduled  fares  have  risen 
too  high  for  poor  people ;  now  it  appears  the  CAB  would  also  try  to  put  charter 
vacation  prices  beyond  their  reach.  Who  is  to  be  the  poor  peoples'  advocate  for 
their  right  to  vacations  by  air  as  inexpensively  as  the  benefits  of  American 
technology  can  make  possible?  No  doubt  there  are  many  good  people  at  the  CAB 
who  care  about  the  right  of  poor  people  to  fly.  Be  that  as  it  may,  the  rules  that 
have  come  out  of  that  Agency  are  the  proof  of  the  pudding.  For  that  matter,  why 
should  anyone,  rich  or  poor,  have  to  pa.v  arbitrarily  high  prices?  WesterTi 
European  countries  solved  this  problem  well  over  a  decade  ago.  Why  is  the  T'.S. 
so  far  behind  in  seeing  that  the  U.S.  public  get  the  same  rights  and  benefits? 

b.  Regulation  'by  restriction 

In  the  charter  area,  the  historical  approach  of  the  CAB  has  been  to  pay  lip 
service  to  the  need  for  low-cost  travel,  and  then  to  enact  restrictive  conditions 
which  any  person  knowledgeable  in  the  air  travel  industry  would  know  would 
blunt  or  defeat  the  announced  purpose  for  which  the  supposedly  liberal  programs 
were  adopted. 

Simply  put,  what  the  CAB  traditionally  has  done  has  been  to  proclaim  to 
the  Congress  and  the  public  that  they  are  liberalizing  the  charter  rules,  when  in 
fact  they  are  circumscribing  these  new  rules  with  some  many  restrictive  pro- 
visions that  they  are  virtually  useless.  This  has  been  the  cruel  and  small-minded 
regulatory  hoax  perpetrated  on  the  American  traveling  public  and  the  airlines 
that  have  been  certificated  by  the  CAB  to  serve  that  public.  And  as  a  reaction, 
the  traveling  public  whose  hopes  were  first  raised  and  then  frustrated,  acquiesced 
and  sometimes  participated  in  a  vast  market  in  illegal  cutrate  travel.  But  these 
members  of  the  public  seeking  low  cost  travel  are  not  villains,  nor  are  the  air 
carriers  involved.  The  real  villain  is  inadequate  competition,  restrictive  CAB 
Charter  Rules,  and  the  CAB  itself  for  maintaining  such  charter  rules  so  long 
after  their  time.  In  a  sense,  even  the  Bureau  of  Enforcement  can  be  partially 
exclused,  for  the  BOE  does  not  make  the  rules,  it  is  just  charged  with  police 
responsibility,  and  it  is  certainly  true  that  charters  are  a  more  visible  target  for 
police  effort  than  individually  ticketed  violations. 

I  am  attaching  as  appendix  7  to  my  testimony,  a  listing  of  affirmative  proposals 
and  comments  to  constructively  improve  the  charter  rules  that  have  been  sub- 
mitted to  the  CAB  over  the  past  six  years  by  NACA.  The  appendix  briefly 
describes  these  proposals  and  comments.  Each  of  these  new  proposals  was  either 
ignored  or  rejected  by  the  CAB. 

In  mid-1970,  the  CAB  proposed  a  radical  revision  of  the  affinity  charter  rules, 
the  effect  of  which  would  have  been  to  restrict  them  substantially.  The  outcry 
was  so  great  that  the  Board  finally  adopted  economic  regulation  OW  on  .Tanuary 
29,   1971,  which  provided  technical  improvements  in  the  existing  regulations. 
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but,  and  this  is  most  important,  it  deferred  action  on  several  of  the  restrictive 
proposals,  without  dismissing  them.  Those  proposed  amendments  still  hang 
today  over  the  heads  of  affinity  charter  groups  and  supplemental  air  carriers 
like  the  sword  of  Damocles. 

The  following  example  typifies  the  Board's  charter  policy,  which  is  to  frus- 
trate the  public  interest  by  procedural  delays  and  restrictions.  On  April  23, 
June  17  and  August  27,  1974,  respectively,  the  Airline  Charter  Tour  Operators 
Association,  David  Travels,  Inc.,  a  travel  agency,  and  NACA  filed  separate 
Petitions  with  the  CAB  requesting  the  Board  to  institute  rulemaking  proceedings 
to  classify  persons  who  arrange  affinity  charters  as  indirect  air  carriers  and, 
as  a  corollary,  to  regulate  them.  At  the  present  time,  the  Board  does  not  regulate 
such  individuals,  although  they  have  the  admitted  power  to  do  so  under  the 
Federal  Aviation  Act.  by  order  74-11-122,  (November  21,  1974),  the  Board 
denied  all  of  the  petitions  out-of-hand  on  the  ground  that  on  October  30,  1974, 
it  issued  a  Notice  of  proposed  rulemaking  to  terminate  affinity  charter  authority 
completely  by  the  end  of  1975.  Of  course,  as  the  result  of  public  and  Congres- 
sional pressure,  the  Board  last  week  withdrew  its  proposal  to  eliminate  affinity 
charters,  and  in  fact,  S.  421  would  require  that  such  affinity  charter  authoriza- 
tion remain  "*  *  *  until  otherwise  authorized  or  directed  by  law  or  by  concurrent 
resolution  of  the  Congress." 

A  copy  of  the  Board's  order  denying  these  petitions  is  attached  as  api)endix  8 
to  my  testimony. 

I  particularly  draw  your  attention  to  the  footnotes  on  the  second  page  of  the 
(»rder,  where  the  Board  states,  in  comments  typical  of  its  approach  to  reform 
proposals,  that  since  it  has  propounded  a  number  of  different  types  of  charters 
(virtually  all  of  which  are  unmarketable  because  of  the  restrictive  conditions 
vthich  the  Board  attached  to  their  use),  there  is  no  need  for  further  liberalizing 
access  to  low-cost  charter  programs. 

Since  virtually  all  of  the  new  type  charters  the  Board  approved  are  essentially 
unmarketable  on  account  of  the  overly  restrictive  conditions  the  Board  attached 
to  their  use,  the  true  net  effect  of  its  proposal  to  eliminate  affinity  charters  would 
have  been  the  virtual  elimination  of  charter  travel.  This  was  obvious  to  the 
carriers,  to  the  affinity  groups,  to  travel  agents,  and  even,  to  the  Board.  The  up- 
roar was  so  quick  to  arise,  and  so  strong,  that  the  overhanging  threat  to  eliminate 
affinities  was,  as  I  noted  earlier,  postponed  again,  this  time  to  the  end  of  1975. 

But  it  still  overhangs  the  market,  and  it  will  continue  to  do  so  until  corrective 
legislation  is  enacted. 

As  a  further  example  of  the  CAB's  policy  of  "regulation  by  restriction,"  I  am 
attaching  as  appendix  9  a  comparison,  prepared  by  NACA.  of  the  rules  of  the 
CAB-promulgated  travel  group  charters,  the  advance  booking  charter  that  would 
be  permitted  under  S.  421,  and  the  advance  booking  charters  presently  in  force 
in  the  United  Kingdom  and  Canada.  The  second  page  of  this  appendix,  also  pre- 
pared by  NACA,  makes  a  comparison  of  the  one-stop  ITC's  proposed  by  S.  421 
and  those  proposed  by  the  CAB  and  other  parties  to  the  CAB  rule-making  pro- 
ceeding. These  comparisons  again  show  that  the  asserted  policy  of  the  Board  is 
continually  restrictive. 

I  think  the  CAB  has  in  recent  years  tended  too  much  to  accept  that  what  is 
good  for  the  public  is  whatever  the  scheduled  airline  interests  say  is  good  for 
the  public.  A  prime  example  of  this  is  Mr.  Timm's  dissent  in  the  original  TGC 
proposal.  To  that  very  strong  dissent  against  allowing  TGC  rules  even  more 
restrictive  than  the  ones  that  eventually  were  issued,  Mr.  Timm  attached  in 
their  entirety  two  obviously  biased  studies  which  had  been  prepared  for  the 
scheduled  airlines  and  which  projected  that  the  scheduled  airlines  would  not 
compete  for  TGC's  and  that  30  percent  of  all  domestic  scheduled  traffic  would 
shift  to  TGC's  on  all  routes !  The  absurdity  of  those  projections  have  been 
empirically  and  emphatically  proven.  Prior  to  Mr.  Timm  adopting  them,  the 
studies  liad  even  been  dismissed  by  the  Board's  staff  as  being  too  biased  to  be 
valid. 

v.    CAN    THE    AGENCY    BE    SAVED? 

There  are  many  dedicated,  extremely  able  and  knowledgeable  persons  serving 
in  the  CAB.  For  many  years  it  was  very  responsible,  one  of  the  best,  if  not  the 
nremier.  regulatory  agency  in  the  Federal  Government.  But  that  is  not  the  case 
today.  For  the  la.st  2  years  the  CAB  has  been  destroying  itself.  Good  people  in 
lars:e  numbers  have  left. 

The  CAB  has  been  politicized  from  within  by  its  former  chairman.  As  long  as 
it  remains  that  way  it  will  not  likely  adequately  regulate  the  industry  for  the 
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l)enefit  of  the  public.  It  will  act  to  preserve  selected  competitors,  and  a  12  percent 
return  on  their  investment,  to  the  detriment  of  the  industry  as  a  whole  and  more 
importantly,  to  the  detriment  of  the  public.  '  ' 

The  CAB  has  tended  towards  over-regulation,  with  too  much  emphasis  on 
compelling  carriers  to  dot  the  "i's"  and  cross  the  "t's"  of  the  rules,  rather  than 
maintaining  a  flexible  attitude  with  the  paramount  objective  that  of  serving  the 
public  interest.  It  is  as  if  the  CAB  regards  the  public  as  existing  for  the  benefit 
of  the  charter  rules,  rather  than  vice-ver.sa.  For  example,  the  T(iC  rules,  already 
very  complex  and  administratively  nearly  impossilile  :  it  is  extremely  (lillicult  to 
get  a  CAB  waiver  for  the  slightest  change  in  a  tiled  TGC  program  no  matter  how 
manifestly  reasonable  the  requested  change.  In  fact,  the  TGC  rules  have  no  pro- 
visions for  amending  TGC  programs,  and  the  BOR  acts  as  if  there  ought  not  to 
be  any  changes.  Little  wonder  that  the  TGC  concept  has  been  a  near  total  failure, 
with  a  cancellation  rate  of  about  93  percent  on  filed  TGC's. 

When  he  testified  concerning  S.  421  before  Senator  Cannon's  committee  last 
week.  Acting  Chairman  O'Melia  stated  that  S.  421  was  not  needed.  All  that  was 
needed,  he  said,  was  for  Congress  to  change  the  Federal  Aviation  Act  to  define 
"charter  flights"  as  passengers  ticketed  by  the  planeload,  instead  of  l)eing  com- 
posed of  members  of  some  cohesive  group.  With  such  a  change,  the  Acting  Chair- 
man stated,  the  Board  would  "evolve"  a  charter  program  to  cover  many  more 
travellers. 

ONA  is  opposed  to  the  suggested  approach  of  the  Acting  Chairman.  If  we  knew 
that  Mr.  O'Melia  was  going  to  be  Chairman  for  a  lengthy  period  in  the  future, 
we  would  probably  feel  differently.  But  we  don't  know  who  will  be  Chairman  or 
how  long  the  person  appointed  will  remain  in  the  job.  Moreover,  and  most  im- 
portantly, the  restrictive  attitude  towards  charters  is  so  entrenched  throughout 
the  Board  that  it  has  become  institutionalized  and  a  simple  definitional  change 
will  not  do  the  job  that  must  be  done  to  eliminae  the  artificial  barrier  to  low- 
cost  air  travel  which  the  Board  has  continuously  and  deliberately  maintained. 
The  Board  has  had  well  over  a  decade  to  "evolve"  charter  rules  to  enable  many 
more  people  to  travel.  It  has  failed — moving  at  a  snail's  pace  when  it  moved  at 
all.  Its  earlier  charter  restrictions  to  protect  a  young  and  emerging  scheduled 
air  carrier  system  have  long  since  been  unnecessary. 

If  the  Congress  fails  to  pass  S.  421,  or  eliminates  some  of  the  important  pro- 
visos in  section  2(b)  and  section  4  of  the  proposed  Bill,  the  benefits  I  have  de- 
scribed will  not  likely  reach  the  mass  of  the  travelling  public  at  least  for  many 
years  to  come. 

An  excellent  editorial  appeared  in  Air  Transport  World  last  month  written  by 
a  very  able  and  knowledgeable  aviation  reporter,  Ms.  Joan  M.  Feldman.  That 
article  makes  such  excellent  analysis  of  the  regulatory  failures  of  the  Board, 
tliat  I  have  taken  the  liberty  of  attaching  it  to  my  testimony  as  appendix  10.  As 
Ms.  Feldman  states : 

"In  the  past,  the  Board  has  managed  to  rise  above  the  normal  performance 
standards  by  which  regulatory  agencies  are  measured.  Particularly  during  what 
could  be  called  the  'Golden  Age'  at  the  Board  in  the  midsixties,  the  agency  had  a 
reputation  for  strong  and  dynamic  leadership,  staff  excellence,  fairness  in 
attempting  to  meet  both  public  interest  and  industry  needs.  *  *  * 

"But  since  the  glory  days,  the  credibility  of  the  CAB  has  reached  its  nadir, 
according  to  knowledgeable  Washington  observers.  *  *  * 

"According  to  observers,  the  CAB  has  become  a  political  vehicle  to  an  extent 
u!iprecedented  in  its  history.  For  example,  none  of  Timm's  four  top  staff  people 
are  career  civil  servants,  as  was  characteristic  of  top  CAB  staff  in  the  past. 
Rather,  they  are  men  dependent  on  him  alone,  not  the  entire  Board  for  their 
jobs. 

"The  quality  of  staff  has  obvious  implications  for  the  decisions  and  orders 
coming  out  of  "the  Board.  Add  to  that  Timm's  preference  for  helping  the  industry 
achieve  a  12  percent  rate  of  return  above  anything  else,  and  you  are  bound  to 
have  challenges." 

I  believe  tliat  this  informal  clique  of  less  than  fully  qualified  but  powerful 
people  which  has  developed  within  the  CAB  in  the  last  2  or  3  years  has  cir- 
cumvented and  subverted  normal,  proper  CAB  internal  procedures,  not  only 
to  the  detriment  of  the  public,  but  also  to  the  disillusionment  and  disablement 
of  the  great  body  of  CAB  personnel  who  by  and  large  have  the  capability  to 
render  excellent  public  service,  but  have  had  difficulty  doing  so  currently  in  a 
system  which  substantially  reduces  their  effectiveness.  We  now  have  an  ex- 
ceptionally well  qualified  man  serving  as  CAB  Chairman  (in  addition  to  other 
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highly  qualified  members)  but  there  is  some  doubt  that  in  his  acting  capacity 
he  is  in  a  position  to  make  the  necessary  changes,  personnel  and  otherwise,  to 
correct  the  situation.  Legislation,  such  as  S.  421  is  the  only  sure  solution. 

VI.    CONCLUSION 

In  very  clear  terms,  the  Congress  must  reject  the  once  valid  but  now  out- 
dated paternal  philosophy  of  the  CAB  that  has  protected  the  integrity  of  the 
scheduled  airline  system  within  this  country  at  whatever  expense  to  the  public. 
The  Congress  must  clearly  tell  the  Board  that  the  public  interest  has  changed 
and  that  it  now  lies  in  recognizing  the  concept  of  mass  air  transportation  and 
the  development  of  policies  that  will  promote  and  expand  this  market  potential, 
and  that  only  essential  scheduled  services  need  protection. 

The  right  to  travel  is  a  fundamental  personal  right  of  every  American.  It 
cannot  be  abridged  except  for  a  compelling  Government  interest,  and  then  only 
by  due  process  of  law. 

We  are  dealing  here  with  more  than  proposals  to  reform  the  scheme  of 
economic  regulation  of  the  airline  industry  which  the  CAB  has  erected  to 
perpetuate  the  market  dominance  of  a  few  existing  scheduled  carriers. 

We  are  here  dealing  with  the  fundamental  rights  of  Americans  to  enjoy 
life,  to  know  their  country  and  the  world  they  live  in,  and  to  meet  other  peoples 
and  know  how  others  live  so  that  they  may  improve  their  own  lives.  Access 
to  low-cost  air  travel  is  essential  to  the  exercise  of  those  rights. 

The  CAB  has  consistently  acted  to  deprive  the  majority  of  Americans  of  ac- 
cess to  low-cost  air  transportation.  The  restrictions  it  has  placed  on  charter 
availability  are  not  essential  to  the  maintenance  of  any  legitimate  public  pur- 
pose. They  violate  due  process  of  law,  because  they  improperly  deprive  the 
majority  of  Americans  of  their  fundamental  right  to  travel. 

I  can  conceive  of  few  more  worthwhile  reaflBrmations  of  our  heritage  in  the 
upcoming  bicentennial,  than  to  restore  to  those  of  our  citizens  who  have  been 
deprived  by  the  CAB  their  right  to  see  America  and  the  world  at  a  price  they 
can  afford. 
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APPENDIX     1 

UNITED  STATES  OF  AMERICA  Order  No.   E-19li92 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,    D.    C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  ite  office  in  Washington,   D.  C. 
on  the  nth  day  of  April,  1963 


Investigation  of  Tariff  and  Rate        : 

Activities  and  Practices  on  :  Docket  liili37 

North  Atlantic  Routes  ; 


ORDER  INSTITUTING  INVESTIGAnOI 

Within  recent  years   some  carriers  who  serve  the  North  Atlantic 
routes  hy  air  appear  to  have   resorted  to  the  use  of  cut-rate  tickets 
and  unauthorized  discoujiting  practices   for  passengers  and  cargo  in 
their  efforts   to  penetrate  and  establish  themselves  In  foreign  air 
transportation  to  or  from  the  United  States.     With  tlte   increase  in 
competition  over  these  routes,    the  practices  appear  to  have  grovn 
more  widespread. 

Upon  the  basis  of  inforrmtion  disclosed  by  Infornal  complaints 
filed  with  the  Board  and  information  ascertained  by  Inveatlgatio&B 
co.nducted  by  the  Board's   staff  and  obtained  from  other  agencies  of 
the  Government,    it  appears   that  these  practices  result  in  persons 
obtaining  air  transportation  or  services  subject  to  the   Federal  Aviation 
Act  at  less  than  the  rates,    fares  or  charges  lawfully  in  effect.     These 
practices  include,  but  are  not  limited  to,    the   following:      (l)   travel 
agents,   with  the  apparent  cooj)eration  and  stlmnlfttion  of  the  carriers 
thcncelves,   have  sold  tickets  of  carriers  authorized  to  operate 
between  points   in  the  United  States  and  foreign  points  at  less  than 
tariff  rates;    (2)  cut-rates  have  been  offered  on  indlvld'oally- ticketed 
flights  operated  under  the  guise  of  charter  operatioiiB;    (3)  carriers 
have  offered  and/or  sold  tickets  at  less   than  tariff  rates   to 
Individuals;    (U)   carrlerb  have  given  concessions  to  travel  agents  above 
the  established  International  Air  Transport  Association   (LATA)  agency 
conmissloa  rates;    (5)  carriers,   directly  and  through  forwarders  and 
agents,   have  engaged  In  rebating,   ElEclassification  of  comsodltles,   and 
other  unlawf'il  practices   in  the  sale  of  cargo  transportation. 

These  practices,    Ir  addition  to  being  unlawiVl  and  encouraging 
unlawful  conduct,   appdr  to  have  h%d  a  serious  adverse  financial  effect 
on  all  carriers   serving  \he  North  Atlintic   routes.     Unless   curbed, 
unlawl\il  rate-cutting  and  ether  piac-^ices  may  be  expected  to  damage 
further  the   financial  position  of  all  carriers   in  th*  market,    and  to 
increase  illegal  practiceo,    rfesultj.:ig  in  the  deterioration  of  service 
and  standards  througaour.  the  marker. 


51-146   O  -  76  -  pt.  2  -  15 
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In  1961,  and  again  In  I962,. these  problems  were  brought  to  the 
attention  of  lATA.  1/  Notwithstanding  the  efforts  of  lATA  to  curb  these 
abuses,  it  appears  tb^t  the  various  unlawful  practices  have  continued 
unabated. 

The  activities  described  appear  to  constitute  violations  of  Sections 
U03(b),  404 (b),  4ll  and  1002(f)  of  the  Act,  and  nay  constitute  knowing 
and  wilful  violations  of  the  criminal  provisions  of  the  Act,  for  which 
appropriate  criminal  penalties  are  provided  in  Section  902  of  the  Act. 

In  view  of  the  foregoing,  and  acting  on  its  own  initiative, 
pursuant  to  its  authority  under  the-  Federal  Aviation  Act  of  1953, 
particularly  Sections  204(a),  403(b),  407,  4l5,  1001,  1002,  and  1004, 
the  Board  has  dexermined  that  investigation  of  the  foregoing  matters  is 
necessary  with  respect  to  operations  over  the  North  Atlantic  Routes:  2/ 

(a)  to  ascertain  to  what  extent  rate-cutting,  discounting,  and 
other  unlawful  pracclces  have  occurred,  and  continue  to  occur; 

(b)  to  ascertain  to  what  extent  air  carriers  and/or  foreign  air 
carriers  have  participated  in  rate-cutting,  discounting,  and  other 
unlawful  practices,  knowingly  or  unknowingly; 

(c)  to  ascertain  to  what  extent  agents,  or  other  persons,  have 
participated  in  rate-cutting,  discounting,  and  other  unlawful  practices, 
knowingly  or  unknowingly; 

(d)  to  gather  information  upon  which  It  can  be  determined  whether 
enforcement  action  should  be  instituted  by  the  Board,  looking  toward 
proper  relief; 

(e)  to  gather  information  upon  which  recomniendatlons  may  be 
submitted  to  the  Attorney  General  and  appropriate  United  States  Attorneys, 
for  the  institution  of  appropriate  civil  and  criminal  actions  to  enforce 
the  provisions  of  the  Federal  Aviation  Act  of  1958,  as  amended,  and 
requirements  thereunder; 

(f )  to  gather  information  upon  which  it  can  be  determined  whether 
proceedings  should  be  instituted  to  amend,  appropriately,  the  terms, 
conditions  and  limitations  of  Certificates  of  Public  Convenience  and 
Necessity  under  Section  40l(e)  and/or  Foreign  Air  Carrier  Permits  under 
Section  402(e)  of  the  Act. 


1/  At  the  meeting  held  in  Sydney,  Australia,  In  October  I961,  end  at  the 
meeting  held  in  Dublin,  Ireland,  in  September  19^2. 

2/  By  North  Atlantic  Routes  we  mean  air  transportation  between  a  point 
or  points  in  the  United  States  and  a  point  or  points  in  EXirope. 
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THEREFORE,  IT  IS  ORDERED: 

1.  That  an  investigation  be  and  it  hereby  Is  Instituted  concern- 
ing the  activities  and  practices,  and  for  the  purposes,  hereinbefore 
described;  and 

2.  That  this  investigation  be  conducted  in  such  manner  and  at 
such  times  and  places  as  will  best  enable  the  Board  to  obtain  the 
information  desired;  and,  for  the  purposes  of  tils  investigation  and 
in  addition  to  other  authority  vested  in  Board  Hearing  Examiners,  the 
Chief  Examiner  or  such  other  Hearing  Examiner  as  he  may  designate,  may 
sign  and  issue  subpoenas  for  the  testimony  of  witnesses  and  the 
production  of  books,  papers,  or  documents,  and  designate  i>ersons 
before  whom  depositions  may  be  taken. 

This  order  will  be  published  in  the  Federal  Register. 

By  the  Civil  Aeronautics  Board: 

HAROLD  fi.  SANDERSON 

Secretary 


(SEAL) 

liURPHY,  Vice  Chaiiman,   filed  the  attached  dissect. 
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MURPHY,  VICE  CHAIW«4AN,  DISSENTING: 

AoGuin1r.,-i  a  Civil  Aeronautics  Board  investlGation  le  required, 

I  v;ould  prefer  that  we  Investigate  and  prosecute  specific  violations 

where  we  have  good  reason  to  believe  they  exist  rather  than  institute 

ouch  a  broad,  all-encompassin;^;  proceeding,  as  this.   Certainly  I  do 

not  differ  with  the  desirability  of  stemming  illegal  operations  in 

the  international  phase  of  the  air  carrier  industry.   However,  I  would 

i 
call  attention  to  the  fact  that  the  rates  with  which  we  are  concerned 

are  fixed  by  the  International  Air  Transport  Association  -  a  private 
trade  organization  -  through  industry-wide  Joint  rate  making  under  agree- 
ments approved  by  this  Board  with  resulting  antitrust  immunity.   This  great 
and  powerful  association  has  extensive  authority  to  police  and  enforce 
these  rates,  employs  inveatigative  personnel  of  its  own,  utilizes  a 
breaches  commiscion  to  impose  heavy  fines  and  possesses  other  deterrent 
techniques. 

Our  U.S.  flag  carriers  contribute  substantial  revenues  to  the  support 
and  maintenance  of  lATA.   I  find  it  difficult  to  conclude  that  lATA  cannot 
appropriately  deal  with  the  situation  if  pressed  to  do  so  and  if  it  is 
willing  to  invoke  eomething  more  than  powder  puff  techniques  and  annual 
prayer  meetings.   Before  the  great  expense  and  burden  upon  our  own  budget 
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is  undertaken  by  the  Board  to  police  rates  originated  by  lATA,  that 
association  shoiild  be  pressed  to  take  vigorous  action  acalnst  rate 
cutters.  Until  such  time  as  the  Board  is  given  nore  extensive  Juris- 
diction over  rates  and  charges  In  foreign  and  overseas  air  carriage,  we 
should  devote  our  resources,  which  will  be  seriously  depleted  by  this 
extensive  investigation,  to  matters  having  a  more  direct  benefit  to  the 
consumers  and  users  of  air  transportation  service. 


/a/  ROBSRT  T.  MURPHI 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  0.  C. 

Issued  Under  Delegated  Authority 

August  21,  1972 


Order  72-8-f 


Investigation  of  Discounting  and 

Other  Unlawful  Practices  in  the    J.'    Docket  2468? 

North  Atlantic  Passenger  Market    Z 


***** 


ORDER  INSTITUTING  INVESTIGATION 


It  has  again  become  necessary  for  the  Board  to  direct  special  atten- 
tion to  apparently  widespread  unlawful  passenger-fare  discounting  prac- 
tices in  the  North  Atlantic  Market.  J_/  In  recent  months  the  International 
Air  Transport  Association,  the  Air  Transport  Association  of  America  and 
several  individual  carriers  have  brought  to  the  attention  of  the  Board 
information  indicating  that  some  carriers,  tour  operators  and  ticket 
agents  operating  in  this  market  may  have  resorted  to  unlawful  sales 
methods  and  devices  in  order  to  improve  their  competitive  positions. 
Some  carriers  may  be  permitting  special  rates  or  concessions  to  persons 
purchasing  large  blocks  of  seats  for  resale  to  the  public.   Such  other 
persons  are  said  to  be  reselling  such  seats  at  amounts  less  than  those 
set  forth  in  the  carriers'  applicable  tariffs  or  to  persons  ineligible 
for  the  fares  provided,  either  with  or  without  the  knowledge  or  consent 
of  the  carriers. 

This  information  is  of  grave  concern  to  the  Board  since,  if  substan-^ 
tiated,  the  widespread  unlawful  practices  complained  of  will  result  in 
significant  lossof  revenue  to  the  carriers,  will  jeopardize  the  continuing 
existence  of  numerous  ticket  agents  working  within  the  law  and  will  serve 
to  unjustly  enrich  those  ticket  agents  or  other  (persons  receiving  unlawful 
payments  or  concessions  with  no  coirvnensurate  benefit  to  the  travelling  public, 
While  these  rate-cutting  practices  seem  to  afford  "bargain"  fares  to  some 


J/  For  the  purposes  of  this  Investigation  the  ^!orth  Atlantic  market  shall 
include  flights  between  points  in  the  United  States,  on  the  one  hand,  and 
points  in  Europe,  Africa,  and  Asia  as  far  east  as  and  including  India,  on 
the  other  hand.  A  similar  investigation  was  initiated  by  the  Board  by 
Order  £-19^+92  (April  11,  I963).  That  investigation  will  be  closed  by  this 
Order. 
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travellers,    in    fact    they   have   often    led   to   serious    financial    loss  and 
inconvenience,    including   overseas    strandings,    for    such   persons.      In 
addition,    they   must   be   viewed   as   contributing    substantially   to   a  higher 
fare  structure    for    the   travelling  public    generally. 

The  Board   has  already  exhorted   the  carriers,    as  well    as    lATA  and 
the  ATA,    to   take    irr/nediate  corrective  actions,    which  are   peculiarly 
within   their   power,    to  eliminate   these   self-destructive   rate-cutting 
practices.      Ho««ver,    it   has   become   increasingly  clear   that    the   Board 
itself  must   play  an  active   role   in   this  matter  where  destructive  com- 
petitive practices   not  only  pose   a   grave   threat   to   the  carriers 
themselves   bJt  also  may  constitute  violations   of   federal    law.      Such 
violations  will    be   pursued  whether    they    involve  discounting   of    tickets 
on   regularly   scheduled   flights  or    the   practical    equivalent,    the  circum- 
vention of  provisions  governing  group  or  charter    flights  conducted   by 
scheduled  or   supplemental    carriers,    U.   S.   or   foreign.     Accordingly,    while 
the  Board  er<pocts   the  best   self-help  efforts   and   the  continued   cooperation 
of  all    interested   persons,   a  comprehensive   investigation,    conducted    in 
accord  with   Part   305  of  the  Regulations,   will    hereby   be   instituted.    2/ 

The  Board   is   initiating   this    investigation   under    the  authority   of 
cne   Federal   Aviation  Act  of    1958,    as  amended,    particularly    sections   20't(a), 
kQ3ib),    't07,   ^"iS,    1001,    1002   and    ]00k.      The  Board   is   acting    th.-ough 
authority  delegated    to   the   Director,    Bureau  of  Enforcement,    under   sub- 
section  3Sj. 12(b)   of   the  Board's   Procedural    Regulations.      The  Board    is 
acting   for    the  purposes  of: 

(a)     determining   the  existence  and  extent  of  any 

rate-cutting,    discounting,    rebating  or  other  ' 

unlawful    practices  with   respect    to  North 
Atlantic    Passenger   Fares  and   the    identities 
of  any  air  carrier   (U.    S.   or   foreign,    scheduled 
or   suppler7;3ntal ),    tour   operator,    ticket  agent, 
or  other   person  engaged    in   such  activities; 

2/     The  North  Atlantic   passenger  narket  appears    to   pose   the   gravest   problems 
with   respec-t    to   rate-cutting.      This    investigation  will    therefore  be    limitea 
to  practices  within   such  market  except  where  a   carrier  or   ticket  agent  en- 
gages  in  a   single  pattern  of  unlawful    rate-cutting   going  beyond    this  market. 
The  Board  will    continue   to   employ   its  normal   enforcement   tools    in  other 
areas,    including   the  Pacific   passencar   market  and    the  all-cargo  market  world- 
wide where   there  are   indications  of   unlawful    discounting   practices.      In- 
vestigations  similar    to    this  one  will    be   instituted   in   these  and  other 
T.arkets   if  ond  when    interested  persons  cor.ie   forward  with   information   and 
evidence   indicating   that   those  additional    investigations  can   be   considered 
as   in   the  public   interest. 
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(b)  obtaining  evidence  with    respect    to  any    such 
unlawful    practices    for   possible   use    in   an 
enforcement   proceeding  before    the  Board  or 
for   possible   referral    to   the  appropriate 
Lhited   States  Attorney    for   use    in  civil    or 
criminal    actions    in    the   federal    courts;    and 

(c)  gathering    information    to   determine  whether 
proceedings   should   be    instituted   to  appro- 
priately amend   the    terms,   conditions  or 
limitations  of  certificates  of  public   con- 
venience and  necessity   or   foreign  air   carrier 
permi  ts. 

While  directed   to   all    unlawful    rate-cutting  practices   in   this  market,    the 
investigation  will   concentrate  on; 

A.      Excursion    Fares   on   Scheduled   Carriers;     Any   device   used    for   the 
purpose  of  circuviventing   trte   time  period   validity   provisions   governing 
mini mum/maximum  stays,    including; 

i.      failure  of   ticket    issuer   to    indicate  on    tickets, 
or   all    coupons   thereof,    the  applicable  validity 
period; 

ii.      use  of  revalidation   stickers   to  conceal,    or    to 
provide  an   improper,    validity  period; 

ill.      use  of  new,    altered  or   reissued    tickets  or 

ticket   coupons  with   an    improper   validity   period. 

3.     AffjjTity    rares    (charter   and   group)    on   Scheduled  or    Supplemental 
Z^iT-.^rsi       Any   c^vice   used    for    me   purpose  of; 


soliciting,    selling    to,    or   operating   for   persons 
from   the   general    public    rather    than   from   the 
appVoprvate  affinity   group  or   persons   from   the 
appropriate  affinit/   group    lacking    the  requisite 
nuir.ber   of  participants; 

permitting   individual    one-way   passage   for  persons 
purchasing   round-trip  affinity    transportation   and 
therefore    required    to    travel    as   a   group    in   both 
directions. 
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C.  Group  Inclusive  Tour  Fares  on  Scheduled  Carriers;   Any  device 
used  to  circumvent  the  provisions  governing  sale  of  air  and  land  accofimo- 
dations  as  a  bona  fide  package  tour,  including: 

i.   representations  of  tours  as  group  inclusive 
tours  when  they  do  not  include  the  requisite 
land  component; 

ii.   failure  to  collect  for  and/or  supply  bona  fide 
land  components; 

iii.   agent  collecting  commissions  for  inclusive  tour 
when  an  inclusive  tour  is  not  provided. 

D.  Youth  and  Student  Fares  on  Scheduled  Carriers;  Any  device 
used  to  circunvent  provisions  governing  age  or  student  status. 

E.  Others:   Any  device  used  to  circumvent  the  governing  provi- 
sions cf  a  scneduled  or  supplemental  carrier's  tariff  or  tour  operator's 
lawfully  established  price,  including: 

i.   cash  "kick-backs"  or  discounts  by  carriers  or 
tour  operators  to  favored  custoners,  including 
persons  purchasing  large  blocks  of  seats  for 
resale; 

ii.  deposits  by  carriers  or  tour  operators  in 

custorr.ers'  bank  accounts  for  later  use  in  pay- 
ment of  tickets  at  e.-tablished  fares; 

iii.   payi~ents  b/  carriers  or  tour  operators  for 
r,on-exi  stent  or  value-inflated  goods  or 
services  to  favored  customers,  including  per- 
sons purchasing  large  blocks  of  s^ats  for  re- 
sale. 

If  engaged  in  or  participated  in  by  carriers,  tour  operators,  ticket 
agents  or  ether  persons,  these  activities  may  constitute  violations  of  one 
or  more  sections  of  the  Federal  Aviation  Act,  particularly  sections  40I(a)j 
403(b),  i+OirCb),  902(d)  and  1002(f)  and  may  constitute  unfair  or  deceptive 
practices  or  unfair  methods  of  competition  in  air  transportation  or  the 
sale  thereof  within  the  meaning  of  section  ^tll.   Such  activities  may  re- 
quire the  issuance  of  an  order  by  the  Board  under  section  1002(c),  and/or 
the  pursuit  of  civil  or  criminal  penalties  under  sections  901(a)  and 
9C2(a)  and  (d),  of  the  Act. 
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In   view  of   the  apparent  existence   and  extent   of   rate-cutting  prac- 
tices,   as   described  above, 

IT  IS  ORDEREO  THAT: 

1.  An    informal,    non-public    investigation  under   Part    305  of    the 
Board's   Regulations  hereby   be   initiated. 

2.  The    investigation    instituted   by    the   Board   in   Docket    1^+^37 
hereby  be    terninatea  except   for  'those  matters  which  are   formally  before 
the  Board   or    the  courts  as   of   the  date  of   this  order. 

This   Order   shall    be  published    in   the   Federal    Register, 


HARRY   J.   ZINK 

Secretary 

By  Richard   J.    O'Melia,    Director 
Bureau  of  Enforcement 


(SEAL) 


Order  72-8-L03 


977 


UNITED   SIATES   OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Issued  Under  Delegated  Authority 

August  2k,    1972 


Investigation  of  Discounting  and     "•'' 

Oiher  Unlawful  Practices  in  the      -V   Docket  2*1687 

North  Atlant ic  Passenger  Market      * 


AMENDMENT  OF  ORDER  INSTITUTING  INVESTIGATION 

Order  72-8-89,  issued  August  21,  1972,  is  hereby  amended  to  add, 
ordering  paragraph  3  thereof,  the  following: 

"3.   T.  Christopher  Browne  and  Stephen  A.  Alterman, 
Attorneys  in  the  Bureau  of  Enforcement,  are 
hereby  designated  as  Investigation  Attorneys 
for  the  purpose  of  conducting  th-i  s  investi- 
gation". 

This  Order  shall  be  published  in  the  Federal  Register, 


HARRY  J.  ZINK 

Secretary 

By  Richard  J.  O'Melia,  Director 
Bureau  of  Enforcement 

(SEAL) 
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[From  Travel  Trade  Gazette,  February  1975] 
APPENDIX  2 

CAB  Knew  of  $y2-BiLLioN  North  Atlantic  Rebating  in  1971 

The  Civil  Aeronautics  Board  learned  in  1971  from  the  director-general  of  the 
International  Air  Transport  Association,  Knut  Hammarskjold,  that  airline  re- 
bating on  the  North  Atlantic  amounted  to  as  much  as  $500-million  annually, 
former  CAB  member,  Robert  W.  Murphy,  disclosed. 

'Shocked' 

Murphy,  a  member  from  1961  until  last  year  and  now  executive  director  and 
general  counsel  of  the  Association  of  Local  Transport  Airlines,  admitted  he  was 
"shocked"  to  learn  the  level  was  so  high,  in  response  to  questioning  by  Travel 
Trade  during  a  3-day  Practicing  Law  Institute  workshop  in  New  York  on  char- 
ters, rebates  and  enforcement  in  the  travel  industry,  attended  by  a  capacity  63 
persons  who  each  paid  the  $225  tuition. 

"I  couldn't  believe  I  sat  on  the  CAB  for  all  those  years  and  didn't  recognize 
the  proliferation  of  rebating."  Murphy  said,  adding  that  Hammarskjold  sought 
CAB  assistance  because  he  was  aghast  at  the  attitude  of  the  lATA  membership 
for  showing  a  lack  of  interest  in  the  problem. 

The  CAB'S  bureau  of  enforcement  Murphy  said,  does  a  very  good  job  but  has 
a  limited  staff.  "We  don't  like  to  advertise  the  fact  that  BOE  only  has  about  10 
to  12  investigators  at  any  given  time." 

Illegal  affinities 

Travel  Trade  then  asked  whether  the  CAB  was  equally  ignorant  about  the 
growth  of  illegal  affinity  charter  operations.  "We  did  the  best  we  could."  Murphy 
said,  suggesting  that  regulations  should  be  changed  when  a  lot  of  people  act 
against  the  law. 

"Charters  have  been  the  most  stormy  and  controversial  issue  facing  the  CAB 
during  the  past  many  years.  I  believe  domestic  charters  have  not  developed  much 
in  the  past  but  perhaps  something  will  happen  if  one-stop  inclusive  tour  char- 
ters are  permitted." 

Murphy  said  he  supported  ITC  and  travel  group  charter  proposals,  which 
passed  the  CAB  by  one  vote,  because  he  believed  it  best  to  "give  it  a  try  and 
expand  charters." 

Industry  influence 

Murphy  was  also  pressed  about  an  alleged  lack  of  influence  by  the  travel  in- 
dustry concerning  matters  before  the  CAB.  "The  board's  staff  has  the  greatest 
concentration  of  experts  on  travel  found  anyplace  in  the  world,"  he  answered. 
"You  can't  reach  fair,  impartial  judgments  on  travel  matters  with  travel  industry 
people  as  members.  It  would  be  like  letting  the  ball  players  select  the  umpires 

Travel  agents  are  active  in  all  CAB  proceedings,  he  added,  and  the  board 
"cannot  ignore  the  comments  made  to  it."  Likening  a  proposed  rule  to  a  bill  in 
Congress.  Murphy  said  the  realities  of  a  concept  influence  its  outcome.  "Proposals 
are  in  sufficiently  clear  terms  enabling  public  criticism  and  often  the  CAB  will 
allow  a  rule  to  die  on  the  vine  because  their  provisions  are  not  set  in  concrete." 

In  other  comments  during  the  PLI  workshop,  a  Pan  American  World  Airways 
attorney,  Jerry  W.  Ryan,  suggested  the  point  could  be  reached  when  scheduled 
services  will  not  exist  to  certain  points.  Ryan  listed  vacation  destinations  as  a 
category  which  would  lose  scheduled  flights  if  a  change  in  governmental  philos- 
ophy leads  to  even  more  emphasis  on  charter  growth. 

Leonard  N.  Bebchick,  counsel  to  British  Caledonian  Airways,  suggested  the 
recently  enacted  International  Air  Transportation  Fair  Competitive  Practices 
Act  does  not  make  it  clear  whether  the  CAB  can  enter  a  travel  agency  office  to 
look  at  an  agent's  records. 

Or  and  jury  probe 

Myles  C.  Cunningham,  assistant  U.S.  attorney  for  the  Eastern  District  of 
New  York,  disclosed  that  the  current  grand  jury  investigation  into  airline  rebat- 
ing started  when  he  was  informed  by  a  JFK  customs  officer  that  a  travel  agent 
l>ad  tried  to  enter  the  country  with  $80,000  in  his  socks. 

It  was  one  year  ago,  Cunningham  said,  when  that  travel  agent  was  caught 
bringing  in  cash  to  cover  a  check  to  an  airline  for  tickets.  He  refused  to  discuss 
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the  investigation  which  has  followed  or  express  opinions  on  laws  dealing  with 
rebating. 

[From  New  York  Times,  Dec.  21.  1974] 

appendix  3 

Airlines  Admit  to  Paying  Travel  Agents  Kickbacks 

More  than  a  dozen  foreign  and  domestic  airlines  have  agreed  to  admit  to 
Federal  prosecutors  that  they  made  illegal  rebates  to  travel  agents,  and  now  face 
criminal  prosecution  and  fines  as  a  result. 

The  case  is  the  first  ever  in  which  airlines  have  been  criminally  prosecuted 
under  the  1938  Federal  Aviation  Act,  the  law  governing  virtually  all  aspects  of 
air  commerce  in  this  country.  The  airlines  are  alleged  to  have  made  kickbacks, 
involving  many  millions  of  dollars  annually,  to  high-volume  travel  agents  in  ex- 
change for  sending  large  numbers  of  passengers  to  them. 

Airline  lawyers  agreed  at  a  meeting  Thursday  to  submit  to  the  criminal  prose- 
cution after  several  months  of  attempting  to  resolve  a  long-running  Federal 
grand  jury  investigation  of  ticket  rebating  with  a  civil-consent  decree  pledging 
not  to  continue  the  practice.  David  G.  Trager,  the  U.S.  Attorney  for  the  Eastern 
District  of  New  York,  however,  had  turned  down  the  decree  and  insisted  on 
criminal  charges. 

In  one  case  investigated  by  the  grand  jury,  a  travel  agent  was  found  to  be 
carrying  more  than  $80,000  in  cash  concealed  in  his  socks  when  he  arrived 
at  Kennedy  International  Airport  from  Belgium  early  this  year.  He  admitted 
that  the  money  was  a  rebate  from  a  foreign  airline. 

The  complete  list  of  airlines  that  are  party  to  the  agreement  could  not  be  ob- 
tained immediately,  but  it  is  known  to  include  Pan  American  World  Airways, 
Trans  World  Airlines,  British  Airways,  Air  France,  Lufthansa  German  Air- 
ways, KLM  Royal  Dutch  Airlines  and  Sabena  Belgian  Airways. 

$500  million  a  year 

The  Ford  Administration,  which  has  sought  to  end  the  rebates  as  part  of  a 
plan  to  lift  the  sagging  financial  fortunes  of  Pan  American,  estimates  that  more 
than  $500-million  is  lost  annually  to  transatlantic  airlines  as  a  result  of  the 
widespread  kickbacks. 

Specifically,  the  airlines  at  the  meeting  agreed  to  provide  evidence  in  writing 
to  the  Federal  prosecutors  of  violations  of  the  Federal  rebating  law  and  to 
plead  nolo  contendere — no  contest — to  a  minimum  of  five  counts  of  rebating  or 
conspiracy  to  rebate.  This  crime,  under  Federal  statutes,  is  a  misdemeanor  and 
and  subject  to  a  fine  of  up  to  .$5,000  on  each  count. 

Although  some  Federal  prosecutors  had  sought  to  indict  individual  airline 
representatives,  the  agreement  provides  only  for  corporate  criminal  prosecution. 

Officials  in  the  Justice  Department  indicated  that  the  terms  of  the  airline  offer 
were  likely  to  be  acceptable  to  the  Government. 

The  airline  representatives  also  agreed  to  attempt  to  negotiate  a  civil-consent 
decree  pledging  not  to  make  illegal  rebates  to  travel  agents  anymore.  But  it  is 
not  directly  part  of  the  plan  to  settle  the  criminal  charges. 

5-50  percent  rebates 

According  to  industry  officials,  the  rebates  are  a  result  of  seating  capacity  on 
routes  between  this  country  and  Europe.  The  widespread  nature  of  the  kickbacks 
was  reported  by  The  New  York  Times  more  than  2  years  ago. 

Industry  ofiicials  say  rebates  have  ranged  from  5-50  percent  of  the  face  value 
of  tickets,  beyond  the  normal  commis.sion  received  by  travel  agents  of  7-11 
percent.  Some,  but  not  all,  of  the  rebates  have  been  passed  on  as  discounts  to 
passengers. 

The  United  States  Attorney's  office  in  Brooklyn  and  a  special  grand  jury  there 
began  looking  into  the  rebate  schemes  more  than  a  year  ago,  after  evidence  of 
the  practice  .surfaced  during  an  investigation  of  organized-crime  involvement 
in  the  sale  of  stolen  airline  tickets.  A  separate  grand  jury  devoted  solely  to  the 
ticket  rebating,  which  some  airline  executives  say  has  been  practiced  by  virtually 
all  transatlantic  airline.«,  was  impaneled  several  months  ago. 

Fourteen  of  the  23  airlines  that  operate  scheduled  transatlantic  flights  agreed 
to  the  settlement,  and  four  others  have  indicated  they  probably  would  subscribe 


980 

to  it.  One  of  the  23  lines  subpenaed  in  an  investigation  was  Aeroflot,  the  Soviet 
airline.  It  has  not  indicated  yet  whether  it  will  accept  the  settlement  and  pay 
a  fine. 

Government  investigators  initially  contended  that  any  form  of  rebating  was 
illegal.  But  airline  lawyers  successfully  argued  that  the  law,  as  written,  covered 
only  rebates  passed  on  to  passengers,  although  Federal  lawyers  have  not  com- 
pletely accepted  this  position. 

During  the  last  week,  both  houses  of  Congress  have  approved  legislation,  nov\' 
on  its  way  to  President  Ford,  to  clear  up  the  confusion  and  would  make  any  type 
of  rebating  of  fares  illegal. 

Justice  Department  lawyers  involved  in  the  case  have  been  critical  of  the 
Department  of  Transportation  for  what  one  lawyer  called  the  "politization" 
of  the  investigation. 

Action  plan 

In  September,  the  day  after  President  Ford  decided  not  to  support  requests  for 
Federal  subsidies  from  Pan  American  and  T.W.A.  to  offset  higher  fuel  costs,  the 
department  announced  a  seven-point  "action  plan"  to  aid  the  beleagured 
American-flag  airlines  without  a  subsidy. 

One  point  in  the  plan  was  an  administration  pledge  to  end  rebating.  The  depart- 
ment spokesman  referred  publicly  to  the  grand  jury  investigation  and  said  there 
were  likely  to  l)e  "indictments"  in  October. 

Subsequently,  a  senior  Department  of  Transportation  oflScial  approached  high 
aides  in  the  Department  of  Justice  Criminal  Division  with  a  plan  offered  by 
the  airlines  in  which  they  would  avoid  criminal  prosecution  in  exchange  for 
signing  a  civil  agreement  promising  to  end  rebating. 

Justice  Department  officials  angrily  reje<:-ted  the  proposal  and,  in  the  words  of 
one  senior  lawyer,  told  the  Transportation  Department  "to  get  the  hell  out  of 
our  case." 

Foreign  airlines  blamed 

The  Transportation  Department  had  blamed  "foreign  airlines"  for  the  wide- 
spread discounting  and  estimated  that  if  rebates  were  ended,  Pan  Am's  income 
would  be  increased  by  about  $25-million  annually.  These  officials  were  apparently 
unaware  that  evidence  had  been  presented  to  the  grand  jury  alleging  that 
Pan  Am  and  T.W.A.  had  been  widely  involved  in  kickback  schemes.  Executives 
in  the  two  airlines  privately  have  defended  any  such  arrangements  as  a  defensive 
step  meant  to  keep  travel  agents'  customers  from  going  to  foreign  airlines. 

Although  the  airlines  face  criminal  prosecution  and  fines,  the  penalties  under 
their  new  agreement  are  expected  to  be  lighter  than  some  Justice  Department 
prosecutors  had  sought.  Instead  of  nolo  contendere  pleas,  the  Justice  Depart- 
ment originally  sought  guilty  pleas,  a  much  greater  disclosure  of  rebating  activi- 
ties than  is  now  contemplated  and  a  broad  civil  consent  decree. 

Airline  attorneys,  in  offering  to  settle  imder  the  terms  agreed  to,  had  made 
it  clear  to  the  Justice  Department  that  if  the  case  went  to  court  they  would 
argue  that  the  Administration  had  interfered  politically  in  the  case,  and  some 
Justice  Department  officials  conceded  that  the  Administration's  statements  might 
hurt  their  case. 


[From  Wall  Street  Journal,  Feb.  13,  1975] 

appendix  4 

Airlines  Plan  to  Settle  Kickback  Investigation  Given  to  Justice  Unit 

Nineteen  .scheduled  foreign  and  U.S.  airlines  formally  presented  to  Justice 
Department  attorneys  their  proposed  terms  for  settling  a  federal  grand  jury 
inquiry  into  the  massive  kickbacks  by  carriers  to  travel  agents  that  are  prevalent 
in  the  North  Atlantic  market. 

Terms  of  the  proposed  plea-bargaining  arrangement  were  disclosed  last  Decem- 
ber when  lawyers  for  14  of  the  airlines  tentatively  agreed  to  the  settlement  plan. 
At  that  time,  airline  sources  said  tentative  verbal  indications  had  been  received 
from  prosecutors  that  the  proposal  would  be  acceptable,  even  though  it  hadn't 
yet  been  formally  presented. 

However,  a  spokesman  for  David  G.  Trager,  U.S.  Attorney  for  the  Eastern 
District  of  New  York,  stressed  Tuesday  that  the  proposal  currently  is  being  con- 
sidered by  his  office  and  the  Justice  Department  and  a  decision  on  its  accept- 
ability hasn't  been  reached. 
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Estimates  of  the  total  annual  amounts  of  kickbacks,  rebates  and  various  forms 
of  illegal  subsidies  to  travel  agents  involved  in  the  North  Atlantic  market  have 
ranged  as  high  as  $500  million,  although  an  accurate  assessment  is  believed 
impossible.  Alost  airlines  contend  they  are  forced  to  "play  the  game"  because 
other  carriers  do  and  travel  agents  will  divert  their  customers  to  those  airlines 
offering  the  agent  the  best  deal.  The  rebates  and  kickbacks  are  in  addition  to 
regular  legal  commissions  of  up  to  11  percent  of  the  ticket  price. 

Under  the  proposed  settlement  and  as  reported  previously,  each  airline  would 
furnish  evidence  and  enter  pleas  of  "no  contest"  to  each  of  five  specific  counts  of 
rebating.  Each  carrier  would  be  subject  to  fines  of  up  to  $5,000  a  count,  or 
$25,000  in  all. 

The  agreement  would  provide  exemptions  from  any  prosecution  for  executives 
and  employes  of  the  airlines. 

The  airlines  also  are  proposing  to  make  a  strong  effort  among  themselves  to 
reach  agreement  on  a  civil  consent  decree  pledgiag  to  halt  the  rebating  practices. 
But  completion  of  such  an  agreement  isn't  a  condition  of  the  plan  for  settling 
criminal  charges. 

The  original  14  carriers  were  joined  by  five  more  by  the  time  the  formal  pro- 
posal was  submitted  Monday.  They  include  all  of  the  major  .scheduled  airlines 
flying  between  New  York  and  Europe.  The  list  is  made  up  of  Pan  American 
World  Airways,  Trans  World  Airlines,  Kritish  Airways,  Air  France,  Lufthansa 
German  Airlines.  KLM  Royal  Dutch  Airline.s,  Alitalia,  Swissair,  Scandinavian 
Air  System  (SAS),  Sabena  Belgian  Airlines,  El  Al  Israel  Airlines,  Japan  Air 
Lines,  Air  India,  Olympic  Airways,  Iberia  Airlines  of  Spain,  TAP  (Portugal's 
airline),  Icelandic  Airlines,  British  Caledonian  Airways  and  Einnair. 

The  remaining  four  transatlantic  carriers  of  the  23  that  were  involved  in  the 
investigation  have  declined  to  join  the  proposed  settlement.  They  are  Aeroflot 
(the  Soviet  airline),  Czechoslovak  Airlines,  Pakistan  International  Airlines  and 
Irish  Airlines.  The  New  York  federal  grand  jury  that  has  been  conducting  the 
investigation  was  reported  to  have  uiet  yesterday  to  decide  what  action,  if  any, 
to  take  against  these  carriers. 

Although  airline  ticket  rebating  is  widespread,  the  formal  admission  by  many 
carriers  in  a  single  case  is  believed  unprecedented.  The  investigation  by  two 
.separate  New  York  grand  juries  has  been  under  way  for  nearly  2  years  and 
results  from  the  first  broad  inquiry  into  the  problem  conducted  by  the  Justice 
Department. 

A  settlement  along  the  lines  proposed  by  the  carriers  is  expected  to  be  beneficial 
toward  establishing  clear  legal  ground  rules  in  a  previously  murky  and  am- 
biguous area,  some  airline  sources  say.  It  also  may  establish  a  precedent  for 
greater  access  to  records  of  foreign  airlines  by  U.S.  government  prosecutors, 
facilitating  future  administration  of  penalties  for  illegal  rebating,  they  say. 

Nineteen  of  the  23  major  foreign  and  domestic  airlines  that  fly  between  this 
country  and  Europe  agreed  yesterday  to  admit  to  Federal  prosecutors  that  they 
had  given  illegal  kickbacks  to  travel  agents  and  passengers. 

The  written  agreement — part  of  a  plea-bargaining  arrangement  between  the 
airlines  and  the  Federal  Government — was  expected  to  be  the  next-to-last  step 
before  the  end  of  an  almost  2-year  Federal  grand  jury  investigation  of  wide- 
spread airline  kickback.  Such  kickbacks — in  the  form  of  rebates  or  improper 
discounts — are  said  by  airline  sources  to  involve  many  tens  of  millions  of  dollars 
yearly. 

In  letters  to  David  G.  Trager,  the  United  States  Attorney  for  the  Eastern  Dis- 
trict of  New  York,  the  19  airlines  agreed  to  provide  evidence  and  to  plead  nolo 
contendere  (no  contest)  to  five  counts  of  illegal  rebating  or  conspiracy  to  rebate. 

Each  airline,  as  a  corporation,  is  subject  to  criminal  fines  of  up  to  $25,000. 
Hov/ever,  under  the  agreement,  which  airline  executives  asserted  had  been  ac- 
cepted orally  by  Mr.  Trager's  staff,  employes  of  the  airlines  would  be  exempt 
from  prosecution. 

The  19  airlines  pledged  to  apply  their  "best  efforts"  to  negotiate  a  separate  civil- 
consent  decree  that  would  promise  not  to  make  such  rebates  in  the  future,  al- 
though such  negotiations  will  apparently  need  clearance  from  Federal  antitrust 
lawyers. 

The  participants  are  reported  to  include  all  of  the  major  trans- Atlantic  airlines, 
such  as  Pan  American  World  Airways,  Trans  World  Airlines,  Air  France  and 
British  Airways. 

Four  airlines  that  refused  to  be  a  party  to  the  agreement — and  could  face 
separate  prosecution  by  the  Justice  Department — are  Aeroflot,  the  Soviet  airline : 
Czechoslovakian  Airlines;  Pakistan  International  Airlines  and  Irish  Airlines. 
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APPENDIX     5 


f'EFORE   THE 

(Exml  KnanuntxtB  ISoarb 

WASHINGTON,  D.C. 


In  the  Matter  of  the  Complaint  of  the 
National  Air  Carrier  Association 
against 

AIRUFT  INTERNATI(»rAL,  INC. 

and 
SEABOARD  WORLD  AIRLINES,  INC. 


Docket 


COMPLAINT 


Please  address  all  communications  to: 

Edward  J.  DriscoU,  President 
National  Air  Carrier  Association,  Inc. 
.  1730  M  Street,  N.  W. 
Washington,  D.  C.       20036 

and 

Zuckert,  Scoutt  and  Rasenberger 
888  Seventeenth  Street,  N.  W. 
Washington,  D.  C.      20006 


February  14,  1975 
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LCFORE   THE 

fflfutl  AprnnauttrB  Snarb 

^     WASHINGTON,  D.C. 


In  the  Matter  of  the  Complaint  of  the 
National  Air  Carrier  Association 
against 

AIRLIFT  INTERNATIONAL,  INC. 

and 
SEABOARD  WORLD  AIRLINES,  INC. 


Docket 


1/ 


COMPLAINT 
The  National  Air  Carrier  Association,  Inc.  (NACA)-'  hereby 
enters  this  formal  complaint  against  Airlift  International,  Inc.  (Air- 
lift) and  Seaboard  World  Airlines,  Inc.  (Seaboard)  pursuant  to  Part 
302. 201  of  the  Board's  Regulations  (14  C.  F.R.  302. 201).    Upon  in- 
formation and  belief,  NACA  alleges  as  follows: 


I.    INTRODUCTION 

1.    Airlift  was  at  all  times  mentioned  herein,  and  is  now,  an 
air  carrier  within  the  meaning  of  section  101(3)  of  the  Federal  Avi- 
ation Act  of  1958,  as  amended  (the  Act),  and  a  holder  of  a  certificate 
of  public  convenience  and  necessity  issued  to  it  by  the  Board  pursuant 
to  section  401  of  the  Act. 


1/    Powers  of  attorney  for  member  carriers  have  been  filed  pursuant 
to  Part  263.3  of  the  Board's  Regulations.    (14  C.F.R.  263.3) 


51-146   O  -  76  -  pt.2  -  16 
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2.  Seaboard  was  at  all  times  mentioned  herein,  and  is  now, 
an  air  carrier  within  the  meaning  of  section  101(3)  of  the  Act,  and  a 
holder  of  a  certificate  of  public  convenience  and  necessity  issued  to 
it  by  the  Board  pursuant  to  section  401  of  the  Act. 

n.     AIRLIFT  AND  SEABOARD  HAVE  VIOLATED  SECTIONS  401 
AND  407  OF  THE  ACT  AND  PARTS  207  AND  241  OF  THE 
BOARD'S  REGULATIONS  BY  EXCEEDING  THE  LEGAL  VOL- 
UME OF  OFF-ROUTE  CHARTER  OPERATIONS  WHICH  THEY 
MAY  CONDUCT 

3.  In  1973  and  1974  Airlift  and  Seaboard  reported  that  their 
off-route  charter  mileage,  calculated  in  revenue  plane  miles,  did 
not  exceed  2%  of  their  base  year  revenue  plane  mileage  (Schedule 
T-41).    NACA  research  reveals  that  actual  off- route  mileage  as  re- 
ported on  Schedule  T-6  exceeded  base  year  mileage  for  each  of  the 
carriers  as  follows:    1973  Airlift  -  30, 7%,  Seaboard  -  6. 1%;  1974 
(January  to  September)  -  Airlift  -  28. 8%,  Seaboard  -  3.7%.-^ 

4.  The  discrepancy  between  the  percentage  of  off- route  char- 
ters revealed  on  the  T-6's  of  Airlift  and  Seaboard  and  that  reported 
by  the  carriers  on  Form  41  is  not  accounted  for  by  the  mileage  which 
was  performed  pursuant  to  exemptions,  waivers  or  on  behalf  of  the 


2/    Airlift  has  received  a  cease  and  desist  order  involving  its  opera- 
~      tions  in  excess  of  the  2%  limitation.    Airlift  International,  Inc., 
Order  71-10-46,  October  12,  1971 
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3/ 
Department  of  Defense.  -     (See  Appendix  B) 

5.  By  reason  of  the  facts  alleged  in  paragraphs  3  and  4, 
Airlift  and  Seaboard  have  violated  and  continue  to  violate  sections 
401  and  407  of  the  Act  and  Parts  207  and  241  of  the  Board's  Regula- 
tioos. 

m.   AIRLIFT  HAS  VIOLATED  SECTION  401  OF  THE  ACT  AND 

PART  207  OF  THE  BOARD'S  REGULATIONS  BY  CONDUCTING 
A  UNIFORM  PATTERN  OF  OPERATIONS  BETWEEN  POINTS 
FOR  WHICH  IT  IS  NOT  CERTIFICATED 

6.  Excluding  flints  for  which  waivers  or  exemptions  from 
the  frequency  and  regularity  restrictions  of  Part  207.7a  were  granted, 
the  followiag  uniform  pattern  of  off- route  operations  have  been  con- 
ducted by  Airlift: 

third  quarter  1973        -       30  roundtrip  flights  between 

New  York  and  Rio  de  Janeiro/ 
Sao  Paulo 

fourth  quarter  1973      -       36  flints;  same  itinerary  as  above 

first  quarter  1974         -       38  flights;  same  itinerary  as  above 

24  roundtrip  flights  between  Miami 
and  Manaus,  Brazil 

second  quarter  1974     -       49  roundtrip  flights  between  New 
York  and  Rio  de  Janeiro/Sao  Paulo 


3/  Even  though  the  carriers'  reporting  of  DOD  operations  does  not 
~  reveal  itineraries,  and  therefore  cannot  be  matched  against  T-6 
off-route  mileage  with  complete  accuracy  the  discrepancy  which 
remains  after  waiver  and  exemption  mileage  is  subtracted  from 
the  T-6  mileage  could  hardly  be  accounted  for  by  DOD  operations 
alone. 
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7.  When  the  average  of  flights  performed  in  the  market  and 
flights  performed  by  Airlift  is  contrasted  it  is  apparent  that  a  breach 
of  Part  207.7a  of  the  regulations  has  been  and  is  being  perpetrated. 

8.  By  reason  of  the  facts  alleged  in  paragraphs  6  and  7,  Air- 
lift has  violated  and  continues  to  violate  section  401  of  the  Act  and 
Part  207  of  the  Board's  Regulations. 

IV.   SEABOARD  HAS  VIOLATED  SECTIONS  401  AND  407  OF  THE 
ACT  AND  PARTS  207  AND  241  OF  THE  BOARD'S  REGULA- 
TIONS BY  PERFORMING  AND  FAILING  TO  REPORT  CERTAIN 
OFF-ROUTE  CHARTER  OPERATIONS 

9.  During  1973  and  1974  Seaboard  T-6  reports  noted  some 
286  flints  between  Europe  and  the  Middle  East  and  Africa.    Pre- 
sumably many  if  not  all  of  these  flights'  itineraries  should  have  shown 
a  point  of  origin  or  destination  in  the  United  States.    Seaboard's  ex- 
hibits in  other  proceedings  claim  that  the  bulk  of  the  cargo  carried 

on  its  charter  flights  to  Africa  and  the  Middle  East  consists  of  live- 
stock and  oil  field  equipment  which  is  originating  from  Texas  and  the 

4/ 
Midwest.  —     Excluding  flights  for  which  waivers  from  Part  207  were 

granted,  Seaboard's  1973  reports  of  1.7%  off- route  charter  opera- 
tions should  be  adjusted  to  count  unreported  segments  of  flights  and 
should  be  shown  as  12. 3%.    Seaboard's  report  of  1. 3%  off-route 


4/    See  especially  Seaboard's  Exhibits  in  the  Transatlantic  Route 
Proceeding,  Docket  25908,  May  1974 . 
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charter  operations  for  the  period  January  to  September,  1974,  should 
likewise  be  adjusted  to  6.3%.    (See  Appendix  C) 

10.  By  reason  of  the  facts  alleged  in  paragraph  9,  Seaboard 
has  violated  and  continues  to  violate  sections  401  and  407  of  the  Act 
and  Parts  207  and  241  of  the  Board's  Regulations. 

V.  AIRUFT  AND  SEABOARD  HAVE  VIOLATED  SECTION  411  OF 
THE  ACT  BY  ENGAGING  IN  UNFAIR  AND  DECEPTIVE  PRAC- 
TICES AND  UNFAIR  METHODS  OF  COMPETITION 

11.  By  reason  of  the  facts  alleged  in  paragraphs  3,  4,  6,  7 
and  9,  Airlift  and  Seaboard  have  violated  and  continue  to  violate 
section  411  of  the  Act. 

WHEREFORE,  NACA  prays  the  Board  to  exercise  its  authority 
pursuant  to  section  1002  of  the  Act  to  order  an  investigation  of  the 
matters  complained  of  herein,  to  order  Airlift  and  Seaboard  to  cease 
and  desist  from  violating  the  Act  and  the  Regulations  by  committing 
the  acts  described  herein,  and  to  grant  such  other  relief  as  the  Board 
may  deem  just  and  proper. 

Respectfully  submitted, 

ZUCKERT,  SCOUTT  &  RASENBERGER 

By: 


Jerrold  Scoutt,  Jr. 

By: ^ 

Marjorie  O  Connell  Amey 


Counsel  for 
February  13,  1975  National  Air  Carrier  Association,  Inc. 
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APPENDIX  A 

COMPUTATION  OF  OFF- 

■ROUTE  CHARTER  MILEAGE 

1973 

Base  Miles 

Off- Route  Miles 

%  Off-Route 

Airlift 

5,967,194-/ 

121,  892-/ 

2.0 

1,831,431-/ 

30.7 

Seaboard 

11, 165, 198-/ 

193,067-/ 

1.7 

681,906-/ 

6.1 

January-September  1974 

Base  Miles 

Off- Route  ivnies 

%  Off- Route 

Airlift 

6,311,998-/ 

129,995- 

2.1 

1,816,556-/ 

28.8 

Seaboard 

13,259,591-/ 

166,490-/ 

1.3 

484.627-/ 

3.7 

SOURCE: 


1/    Schedule  T-41 

2/    See  Appendix  A  Supplement 
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APPENDIX  A  (Supplement) 


1973 
Off-Route  Revenue  Plane  Miles 


Passenger 

Cargo 

Total 

Airlift 

1st  Qtr. 
2nd  Qtr. 
3rd  Qtr. 
4tfaQtr. 

11,475 
20,  971 
48,  723 

248,  947 
232,871 
598,314 
670, 130 

1,750,262 

260,422 
253,842 
647,037 
670, 130 

Total  1973 

81,169 

1,831,431 

Seaboard 

1st  Qtr. 
2nd  Qtr. 
3rd  Qtr. 
4th  Qtr. 

188, 344 

354,072 
139, 490 

354,072 
139,490 
188, 344 

Total  1973 

188^344 

493,562 

681,906 

Total 


January-September  1974 
Off-Route  Revenue  Plane  Miles 


Airlift 

1st  Qtr. 
2nd  Qtr. 
3rd  Qtr. 

761, 891 
754,  326 
300, 339 

Total 

1,816,556 

Seaboard 

1st  Qtr. 
2nd  Qtr. 
3rd  Qtr. 

122, 406 
211, 041 
151,180 

484, 627 


SOURCE:   Computed  from  Schedule  T-6  of  CAB  Form  41 
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APPENDIX  B 

PERCENT  OFF-ROUTE  MILEAGE  (LESS  WAIVERS  AND 
EXEMPTIONS)  OF  BASE  MILEAGE 


Off- Route 
Miles 


Percent  of 
Base  Miles 


Calendar  Year  1973 


Airlift 

Computed  from  Schedule  T-6  1,  831, 431 

Less  waivers  and  exemptions  268,030 


30.7% 


Reported  by  Carrier 

1,563,401 
121,892 

26.2 
2.0 

Seaboard 

Compnted  from  Schedule  T-6 
Less  waivers  and  exemptions 

Reported  by  Carrier 

681, 906 

000 

681,906 

193,067 

6.1 

6.1 
1.7 

January-September  1974 

Airlift 

Computed  from  Schedule  T-6 
Less  waivers  and  exemptions 

Reported  by  Carrier 

1,816,556 
234, 629 

1,581,927 
129,995 

28.8 

25.1 
2.1 

Seaboard 

Computed  from  Schedule  T-6 
Less  waivers  and  exemptions 

484, 627 

55,467 

429^160 

3.7 
3.2 

Reported  by  Carrier 


166,490 


1.3 
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APPENDIX  C 

SEABOARD  WORLD  AIRLINES 

FLIGHTS  SHOWN  AS  OPERATED  BETWEEN 
EUROPE  AND  AFRICA/MIDDLE  EAST  l/ 

O&D-^ 

Reported                          Eliminated          , 
)ff- Route  Segments      Off- Route  Segments - 

Quartei 

Flights 

Miles 

Miles 

1-73 

E-A/ME 

33 

94,  973 

127,083 

A/ME-E 

83 

215,095 

319,633 

2-73 

E-A/ME 

32 

74,  325 

123,  232 

A/ME-E 

31 

65, 165 

119,381 

3-73 

none  reported 

4-73 

none  reported 

689,329 

1-74 

E-A/ME 

7 

26, 949 

26,  957 

A/ME-E 

9 

26, 655 

34, 659 

2-74 

E-A/ME 

26 

95,443 

100, 126 

A/ME-E 

28 

96,  556 

107,  828 

3-74 

E-A/ME 

17 

58, 714 

65,467 

A/ME-E 

20 

52, 446 
1973 

77, 020 
412,057 

Jan- Sept. 
1974 

Computed  from  T-6  (less  waivers) 

681, 906 

429,160 

Unreported  segments 

689, 329 

412,057 

Adjusted  off- route 

1^ 

,371,235 

841,217 

Percent  Off- Route 

Computed 

12.3% 

6.3% 

Reported  by  Seaboard 

1.7 

1.3 

1/    As  reported  on  Schedule  T-6.    (Miles  computed). 

2/     E  =  Europe;  A/ME  =  Africa/Mddle  East. 

3/    Assuming  the  complete  flight  itinerary  includes  a  United  States 
~      point  of  origin  or  destination.    (Miles  are  based  on  a  New  York- 
Frankfurt  stage  length). 
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VERIFICATION 

aXY  OF  WASHINGTON      ) 

)      SS 
DISTRICT  OF  COLUMBIA  ) 

Marjorie  O'Connell  Amey,  being  first  duly  sworn  on  oath,  de- 
poses and  says  that  she  has  read  the  foregoing  complaint  and  knows 
the  contents  thereof;  and  that  the  matters  therein  stated  are  true  of 
her  own  knowledge,  except  such  matters  therein  stated  on  information 
and  belief,  and  as  to  such  matters  she  believes  them  to  be  true.  '■  § 


Marjorie  O'ConneHr^Arney^ 

Counsel  for  National  Air  Carrier 
Association,  Inc. 


Subscribed  and  sworn  to  before 

me  this       day  of  ,  1975 

(SEAL)  

Notary  Public,  D.  C. 

My  Commission  expires: 

CERTIFICATE  OF  SERVICE 


I  hereby  certify  that  I  have  caused  a  copy  of  this  Complaint  to 
be  served  upon  Airlift,  Seaboard,  and  the  Director  of  the  Bureau  of 
Enforcement  by  mailing  the  same  to  them  this  day  in  first-class  mail, 
postage  prepaid. 

\r 


Marjoric-O^ennell  Amey_ 
February  14,  1975  J£/2.fl  dcO     SCOorTj^/^, 
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APPENDIX   6 

ADVANCE  BOOKING  ROUND  TRIP  CHARTER 
TRIPS  UNDER  PROPOSED  S.421 

OVERSEAS  NATIONAL  AIRWAYS,  INC. 

DC-8-21  or  DC-8-32  Aircraft 
180  Seats 


Origin 
Boston 
Boston 


Destination 


Or 1 ando/Re  turn 


Charter 
Price* 

$16,564.00 


Washington,  D.C./   $  6,588.00 
Return 


New  York  Orlando/Return      $11,568.4  0 
Chicago   Orlando/ Re turn      $13,411.60 


Charter  Price 
Per  Seat 


$74.82 
$36.60 


$64.27 
$74.51 


Scheduled 

Carrier  Coach 
Price  Per  Seat 

$212.00 

$  90.00 

$184.00 
$184.00 


*If  the  aircraft  remains  at  destination  to  perform  the  return  trip, 
add  $2,000  to  total  cost,  or  $11.00  per  seat.   If  there  is  no  back- 
to-back  program  and  aircraft  must  ferry  empty  to  position  and 
de-position  for  each  flight,  add  $3,096  for  New  York/Boston/New  York 
ferry  flights,  or  $17.20  per  seat. 
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APPENPIX      7    ,                     •        .      •   • 
EXAMPLES  OF  AFFIRMATIVE  NACA    PROPOSALS 
TO  CAB  RELATING  TO  CHARTER  RULES 
(1969   TO  DATE) . 


1.  Joint  Supplemental  Carrier  Petition  for  Rule  Making,   Docket  21255, 
July  28,    1969  (comprehensive  proposals  for  modification  of  affinity 
rules;  also  proposed  special  event  charters  (SEC's),   which  the  Board'" 
finally  proposed  5  years  later) 

2.  NACA  Petition  for  Rule  Making,  Docket  22409,   July  30,    1970  (non- 
affinity  charter  proposal  which  became  basis  for  Board  travel  group  charter 
(TGC)  rulemaking) 

3.  NACA  Petition  for  Rule  Making,   Docket  24711,   August  31,    1972  (com- 
prehensive one -stop  inclusive  tour  charter  (ITC)  proposal) 

4.  NACA  Comments  in  TGC  rule  makings  (supporting  and  proposing 
modifications  to  TGC  rules) 

-  Docket  23055,    May  6,    1971     '  ■--"•• 

-  Docket  26512,   May  6,    1974 

5.  NACA  Petition  for  Rule  Making,    Docket  26804,   June  17.    1974  (proposed 
amendment  to  affinity  charter  rules  to  make  travel  agents  indirect  air 
carriers  and  thus  facilitate  enforcement) 

6.  •    NACA  Comments,    Docket  26810,    August  8,    1974  (supporting  and 

proposing  modifications  to  proposed  sp^ecial  event  charter  (SEC)  rules) 
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APPENDIX  8 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  Its  office  in  Washington,  D.C. 
on  the  21st  day  of  November,  1974 


Order  74-11-122 


PETITIONS  OF: 

AIRLINE  CHARTER  TOUR  OPERATORS  ASSOCIATION, :  Docket  26640 
NATIONAL  AIR  CARRIER  ASSOCIATION,  AND  :  Docket  26804 
DAVID  TRAVELS,  INC.  t     Docket  26988 

to  amend  Parts  207,  208,  212,  and  214  of  the 
Board's  Economic  Regulations 


ORDER   DENYING  PETITIONS 

By  petitions  filed  on  April  23,  1974,  June  17,  1974,  and  August  27, 
1974,  respectively,  the  Airline  Charter  Tour  Operators  Association 
(ACTOA),  the  National  Air  Carrier  Association  (NACA) ,  and  David  Travels, 
Inc.  (David)  have  requested  the  institution  of  rulenaking  proceedings 
to  consider  their  proposed  amendments  to  the  Board's  charter  regulations 
governing  so-called  prior  "affinity"  charters. 

The  common  objective  of  all  three  petitions  is  to  have  the  Board 
classify  as  indirect  air  carriers — and,  as  a  concomitant  of  such  classifi- 
cation, to  regulate — those  persons  who  are  in  the  business  of  arranging 
"affinity"  charters.   In  addition,  ACTOA  requests  that  the  Board  permit 
these  charters  to  be  sold  to  individual  participants  for  a  fixed  price, 
rather  than  on  a  pro  rata  basis,  and  David  suggests  that  the  fixed  price 
Include  a  land  package. 
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The  answers  to  these  petitions  \J   generally  support  the  proposals; 
except  that  the  trunkllne  carriers  support  only  the  suggestion  that  the 
business  of  arranging  "affinity" charters  should  be  regulated,  but  they 
oppose  the  suggested  elinination  of  the  pro  rata  pricing  characteristic 
of  these  charters. 

Because  of  the  similar  nature  of  the  issues  raised  in  these  three 
petitions  and  the  answers  thereto,  we  have  determined  to  consider  them 
simultaneously,  and,  upon  such  consideration,  to  deny  all  three  petitions 
for  the  same  reason. 

The  Board  has  previously  expressed  its  belief  that  "affinity"  charters 
should  be  replaced  with  other  form''  of  charters.  9/  Most  recently  we  issued 
e  Notice  of  Proposed  Ruleraklng  3/  to  ternlnace  this  type  of  charter 
authority  completely  by  the  end  of  1975 •   So  long  as  we  are  actively  consider- 
ing the  ter.Tdnation  of  a  type  of  charter  which  has  proven  to  be  unworkable,  to 
be  displaced  by  a  wholly  substituted  regulatory  schen-.e  comprised  of  various 
types  of  special  charter  rules,  hj  we  perceive  no  useful  purpose  in  sir^ultane- 
ously  considering  proposals  to  radically  alter  the  traditional  concepts  under- 
lying "affinity"  charters . 


\j     Answers  to  the  ACTOA  petition  were  filed  by  Davis  Agency,  Inc., 
Spantax,  S.A.,  and  a  single  answer  to  both  the  ACTOA  and  NACA  petitions 
was  filed  by  Certain  Trunk  Line  Carriers  (American  Airlines,  Inc.,  Braniff 
Airways,  Inc.,  Delta  Air  Lines,  Inc.,  Eastern  Air  Lines,  Inc.,  National 
Airlines,  Inc.,  Northwest  Airlines,  Inc.,  Pan  American  World  Airways,  Inc., 
-Trans  World  Airlines,   Inc.,  United  Air  Lines,  Inc.,  and  Western  Air  Lines, 
Jnc.)  Answers  to  David's  petition  were  filed  by  Overseas  National  Airways, 
Inc.,  Carefree  Travel,  Inc.,  and  Certain  Trunk  Line  Carriers  (American 
Airlines,  Inc.,  Braniff  Airways,  Inc.,  Continental  Air  Lines,  Inc.,  Delta 
Air  Lines,  Inc.,  Eastern  Air  Lines,  Inc.,  National  Air  Lines,  Inc.,  Northwest 
Airlines,  Inc.,  Pan  American  World  Airways,  Inc.,  Trans  World  Airlines,  Inc., 
and  Western  Air  Lines,  Inc.) 

"11    See,  for  example,  SPDR-22,  dated  January  29,  1971,  36  F.R.  2514,  February  5, 
1971,  where  we  initiated  a  rulemaking  proceeding  to  establish  a  new  class 
of  nonafflnity  charters,  culminating  in  1972,  when  we  adopted  the  Travel 
Group  Charter  rule,  lA  CFR  Part  372a. 

y       EDR-237C,  dated  October  30,  1974, .39  F.R.  39289,  November  6,  1974. 
kj     Inasmuch  as  David's  petition  suggests  the  creation  of  what  would  be. 
In  effect,  a  one-stop  inclusive  tour  charter  for  affinity  groups,  it  should 
be  noted  that,  contemporaneously  with  EDR-237C,  we  issued  a  Notice  of 
Proposed  Rulemaking  SPDR-38,  to  consider  adoption  of  a  One-stop-inclusive 
Tour  Charter  rule  which  would  be  available  on  a  ponaffinity  basis. 
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■  ACCORDINGLY.  IT  IS  ORDERED  that  the  petitions  of  the  Airline  Charter 

Tour  Operators  Association,  the  National  Air  Carrier  Association  and 
David  Travels,  Inc.  be,  and  they  hereby  are,  denied. 

By  the  Civil  Aeronautics  Board: 


EDWIN  Z.  HOLLAND 
Secretary 


(SEAL) 
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[From  Air  Transport  World,  January  1975] 
appendix  10 
Cab  :  Can  This  Agency  Be  Saved? 

If  you  believe  in  air  transportation  regulation,  then  you  must  be  getting  bad 
vibrations  these  days. 

Just  when,  air  transportation  is  reaching  a  new  stage  of  its  development,  the 
"get  the  regulatory  agency"  mood  has  once  again  hit  Washington,  and  the 
Executive  Branch  is  trying  to  move  into  hitherto  untapped  airline  waters,  the 
Civil  Aeronautics  Board  is  suffering  from  weak  leadership,  a  too-cozy  relationship 
with  industry,  excessive  politics,  low  morale  and  an  appalling  lack  of  air 
transportation  knowledge  within  the  top  staff. 

In  the  past,  the  Board  has  managed  to  rise  above  the  normal  performance 
standards  by  which  regulatory  agencies  are  measured.  Particularly  during  what 
could  be  called  the  "Golden  Age"  at  the  Board  in  the  mid  sixties,  the  agency  had  a 
reputation  for  strong  and  dynamic  leadership,  staff  excellence,  fairness  in  at- 
t(.'mpting  to  meet  both  public  interest  and  industry  needs. 

CAB  at  its  nadir 

But  since  the  glory  days,  the  credibility  of  the  CAB  has  reached  its  nadir,  ac- 
cording to  knowledgeable  Washington  observers. 

Boyd  was  famous  for  his  independent  decisionmaking,  for  casting  tie-breaking 
votes  that  didn't  always  follow  his  normal  political  bent.  Integrity  of  staff  ap- 
pointments from  political  pressure,  and  staff  comi>etence,  were  also  hallmarks  of 
the  Boyd  Board. 

Charles  Murphy,  the  strongest  of  the  agency's  chairmen,  of  course  was  famous 
for  his  5-0  votes.  His  philosophy  of  regulation :  low  rates,  increased  competition 
and  service  to  the  public. 

Despite  the  fact  that  his  politics  were  not  so  well  hidden  as  Murphy's,  Crooker 
showed  some  independence  in  dealing  with  the  industry  and  in  protecting  the 
public  interest  and  generally  seemed  to  have  an  idea  of  what  the  Federal  Avia- 
tion Act  was  all  about. 

Secor  Browne  firmly  believed  in  maintaining  the  integrity  and  independence  of 
his  agency.  A  man  whose  bent  for  technology  and  travel  could  have  ruined  his 
chairmanship,  Browne  had  the  foresight  to  surround  himself  with  a  top-notch 
staff. 

Browne  had  a  relatively  liberal  approach  to  charter  travel.  But  his  Board  also 
initiated  capacity  control  agreements  and  route  moratoriums  and  wanted  to  put 
small  community  service  on  a  contract  basis. 

The  Board  involvement  in  airline  management  which  started  during  the 
Browne  era — has  been  extended  during  the  Timm  era  to  a  point  that  the  public 
interest  has  practically  been  submerged  beyond  recapture,  according  to  some 
airline  executives. 

Timm  himself  has  been  battered,  perhaps  excessively,  for  his  unfortunate  trip 
to  Bermuda  with  four  airline  presidents,  his  tour  of  Europe  which  at  times  in- 
volved U.S.  airline  oflScials,  and  other  indiscretions.  The  criticisms  of  his  personal 
conduct  came  simultaneously  with  a  broad  attack  on  regulatory  agencies  in 
general. 

Unprecedented  political  vehicle 

According  to  observers,  the  CAB  has  become  a  political  vehicle  to  an  extent 
unprecedented  in  its  history.  For  example,  none  of  Timm's  four  top  staff  people 
are  career  civil  servants,  as  was  characteristic  of  top  CAB  staff  in  the  past. 
Rather  they  are  men  dependent  on  him  alone,  not  the  entire  Board,  for  their 
jobs. 

The  quality  of  staff  has  obvious  implications  for  the  decisions  and  orders  com- 
ing out  of  the  Board.  Add  to  that  Timm's  preference  for  helping  the  industry 
achieve  a  12  percent  rate  of  return  above  anything  else,  and  you  are  bound  to  have 
challenges. 

And  challenges  there  have  been,  by  almost  everyone. 

The  Justice  Department  hasn't  been  happy  with  the  Board's  capacity  agree- 
ment, and  it  recently  went  to  the  U.S.  Court  of  Appeals  to  get  satisfaction. 
Recently,  Justice  complained  about  the  Board's  charter  minimum  "guidelines," 
which  it  said  amounted  to  issuing  "general  pronouncements  which  have  the 
effect  of  ratemaking  in  area  beyond  (CAB's)  powers  under  the  statute." 
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The  Court  of  Api^eals  recently  upheld  Continental  Airlines,  which  had  sued 
against  a  Board  decision  involving  coach  lounges  and  fares  applicable  to  airlines 
having  them. 

A  Congressional  group  led  by  Rep.  John  Moss  challenged  the  recent  CAB 
approval  of  a  4  percent  fare  increase  as  containing  an  expiration  date  imposed 
informally  by  the  Board  and  lacking  adequate  airline  justification. 

The  Transportation  Department,  while  not  attacking  the  Board  in  court,  made 
its  presence  known  during  the  machinations  involving  the  financial  troubles  of 
Pan  Am  and  TWA.  (Though  annoyed  by  DOT'S  "interference"  with  economic 
policymaking  in  the  past,  CAB  has  previously  dealt  with  the  department  from  a 
position  of  strength  due  to  the  statutory  authority  of  each  i.nder  the  Federal 
Aviation  Act.  And  CAB  has  always  been  relatively  well-protected  from  Execu- 
tive Branch  advances  because  of  DOT's  well-known  inability  to  "get  it  all  to- 
gether.") 

But  the  Pan  Am/TWA  crisis  atmosphere  in  Washington  brought  all  sorts  of 
ideas  out  of  the  woodwork,  including  a  DOT  "action  plan"  to  aid  international 
carriers  and  a  proopsal  whereby  the  Executive  would  act  on  matters  witli  in- 
ternational implications,  such  as  merger  proposals,  if  CAB  itself  didn't  act 
expeditiously. 

Only  the  fact  that  Pan  Am's  tankers  advanced  cash  to  get  the  airline  through 
the  current  winter  saved  the  government  from  making  critical  regulatory  de- 
cisions that  might  have  been  regretted  later. 

Criticism  'beyond  current  Board 

But  even  a  new  chairman  and  staff  will  be  faced  by  increasing  calls  for 
regulatory  reform.  Such  calls  have  come  before,  Commissions  have  been  esta- 
blished— the  last  being  the  Ash  Commission,  which  "would  have  applied  band- 
aids,"  one  lawyer  noted,  rather  than  really  making  any  strides  toward  either  re- 
form or  deregulation. 

Congress  and  the  Administration  may  mean  it  this  time,  though.  There  are 
already  alterations  being  made  at  some  agencies,  including  deregulation  of  cer- 
tain areas  of  ratemaking.  Meanwhile,  the  agencies  have  been  told  to  help  in  the 
inflation  fight. 

As  far  as  CAB  is  concerned,  the  antiregulators  certainly  have  plenty  of 
ammunition. 

The  recent  4  percent  fare  increase  came  right  after  the  Administration's  call 
to  fight  higher  prices.  In  the  Domestic  Passenger  Fare  Investigation,  the  Board 
rejected  proposals  for  a  15  percent  "zone  of  reasonableness"  that  w^ould  have 
allowed  carriers  to  raise  or  lower  fares  plus  or  minus  competitive  instincts. 

Continental  Airlines  offered  to  use  coach  lounges  and  match  fares  oflEered  by 
nonlounge  airlines.  The  Board  wouldn't  hear  of  it. 

CAB's  recent  one-stop  inclusive  tour  charter  projiosal,  supposedly  designed 
to  mitigate  the  effects  of  eliminating  aflBnity  charters  next  year,  has  just  the  op- 
posite effect,  imposing  higher  ground  service  charges  in  addition  to  restricting 
significantly  the  amount  of  charter  capacity  that  can  be  offered. 

The  capacity  reduction  agreements  have  given  travelers  less  service  for  more 
money.  The  route  moratorium  has  left  some  good  markets  going  begging  for 
nonstop  or  competitive  service. 

When  asked  where  the  public  interest  is  served  in  all  this,  the  Board's  stand- 
ard answer  is  that  the  industry  must  first  achieve  a  12  percent  rate  of  return  be- 
fore it  can  effectively  provide  public  service. 

If  the  deregulators  or  reformers  take  this  information  and  decide  that,  yes, 
something  must  be  done,  then  what? 

Deregulation,  rather  than  the  paternalism  now  being  practiced  to  the  extreme, 
is  probably  impossible  as  an  immediate  goal,  given  the  economic  and  political 
system  in  the  U.S.  Neither  the  public  nor  the  industry  would  be  served  by  the 
chaos  that  such  action  doubtless  would  produce.  Rather,  a  combination  of  step- 
by-step  deregulation  and/of  correction  of  certain  regulatory  deficiencies  could 
produce  some  dividends  in  the  near  future. 

Another  suggestion  would  have  the  Board  get  rid  of  its  giant  rate  and  route 
cases,  which  bog  down  all  participants  with  evidentiary  requirements,  cost  a  lot 
of  money  and  have  little  to  do  with  reality  by  the  time  they  are  concluded. 

Others  favor  institution  of  at  least  some  price  deregulation,  perhaps  starting 
with  the  "zone  of  reasonableness."  Advocates  of  decontrol  contend  that  propping 


1002 

up  fares  in  order  to  meet  the  needs  of  the  least  eflBcient  carrier  while  penalizing 
tlie  passengers  of  the  more  eflBcient  airlines  is  ineflScient,  inflationary  and  not  in 
accordance  with  the  Board's  public  interest  functions  as  defined  by  the  Federal 
Aviation  Act. 
What  competition? 

But  the  Board's  "viewing  with  alarm"  of  National's  decision  to  offer  free 
drinks  in  coach  to  compete  with  Delta  and  get  traflSc  back  after  its  long  strike 
shows  how  little  choice  the  airlines  have  any  more  in  most  tools  that  used  to 
be  considered  competitive.  The  Board's  monitoring  of  the  free-drink  war  is  an 
obvious  move  to  protect  complainant  Eastern,  which  will  have  all  it  can  do  to 
fend  off  National's  return  to  U.S.  east  coast-Florida  service. 

Entry  and  exit  is  the  other  prime  area  of  Board  regulations.  There  has  been 
no  new  trunk  airline  since  1938,  although  local  service  carrier  Allegheny  has 
effectively  gotten  there  through  merger ;  and  no  new  local  service  airline  until 
recently,  when  Air  New  England  was  certificated  to  serve  New  England. 

Defendants  of  the  closed  entry  system  say  "no  one  has  come  knocking  on  the 
door"  to  gain  certificates.  But  World  Airways  did  offer  to  enter  the  coast-to-coast 
market  at  a  low  price,  and  its  petition  was  never  acted  on.  Laker  Airways  never 
stood  a  chance  of  gaining  Board  acceptance  for  its  Sky  Train  service,  bas^d  on 
statements  of  agency  ofiicials  even  before  the  case  was  heard. 

Exit  has  come  a  lot  easier,  given  the  Board's  inclination  to  permit  airlines  to 
abandon  money-losing  routes  if  isolation  is  not  a  factor  or  if  commuter  replace- 
ments are  available.  Based  on  past  history,  one  wonders  whether  the  current 
route  study  still  not  released  will  contain  anything  more  than  anticipated  dele- 
tions, rather  than  the  possible  addition  of  points  that  once  did  not  qualify  for 
air  service  but  could  now. 

Any  contemplated  changes  in  regulatory  policy,  shy  of  deregulation  or  total 
control,  probably  can  be  performed  within  the  current  .statutory  limitations,  ac- 
cording to  most  knowledgeable  observers.  The  only  question  is  the  willingess  of 
the  Board  to  interpret  the  Act  for  the  benefit  of  the  public  interest,  of  the  air- 
line industry,  or  of  a  reasonable  blend  of  both  of  these. 
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THE  DEVELOPMENT  OF  THE 
INTRA-EUROPEAN  CHARTER  MARKET 


Purpose 


The  growth  of  Intra-European  charter  traffic  and  services  has  been  analyzed 
in  order  to  assess  the  impact  of  charter  travel  in  other  world  areas,  such  as  on 
the  North  Atlantic,  long  distance  destinations  in  the  Pacific  and  to  South  Ameri- 
ca, and  more  particularly  within  the  USA  or  between  the  USA  and  medium 
range  international  destinations  like  Mexico  and  the  Caribbean  Islands. 

Similarities  to  North  America 

A  starting  point  for  any  such  analysis  is  the  realization  that  both  geograph- 
ically and  demographically,  the  USA  and  its  nearby  holiday  areas  of  Mexico  and 
the  Caribbean  islands  are  very  similar  to  Europe.    Thus,  as  an  example,  the  dis- 
tances from  New  York  to  Nassau,  New  York  to  Freeport,  New  York  to  Miami, 
New  York  to  New  Orleans,  are  between  1000  and  1200  miles  -  similar  to  the 
distances  from  London  to  Malaga,  London  to  Naples,  London  to  Dubrovnik, 
London  to  Tangiers.    New  York-Cozumel  is  just  under  1700  miles  -  similar  to 
London-Tenerife  which  is  just  under  1800  miles.    Los  Angeles-Mexico  City  is 
just  under  1600  miles  -  similar  to  London-Athens  which  is  just  under  1500 
miles. 

As  in  Europe,  the  largest  population  centers  in  the  USA  (New  York,  Boston, 
Chicago,  etc.)  are  often  in  latitudes  where  there  are  long  hard  winters  with 
relatively  short  daylight  hours.    Furthermore,  both  the  climate  and  cultural  tradi- 
tion of  many  of  the  potential  North  American  resort  areas  are  similar  in  charac- 
ter to  that  of  typical  European  resort  areas  (e.g.,  the  Gulf  Coast,  Mexico,  and 
the  Caribbean  vis-a-vis  the  Riviera,  Spain,  and  North  Africa).    There  are  also 
close  ethnic  links  between  many  of  the  residents  of  northern  areas  of  the  U.S. 
and  Northern  Europeans,  which  would  indicate  their  desire  to  travel  to  be 
similar. 

Thus,  it  is  surprising,  in  principle,  to  find  that  whereas  an  estimated  8.5 
million'   Europeans  will  take  inclusive  tour  holidays  by  air  charter  in  1972, 
only  some  100,000  Americans  will  do  likewise.    And  it  is  also  surprising  to 
find  that  whereas  charter  operations  constituted  41.8%  of  the  total  Intra-European 


'  TAI  estimate  based  on  1969  data  for  all  of  Europe  and  actual  1971  data  for  U.K. 
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market  in  1970  on  a  passenger  mile  basis,  charter  operations  accounted  for  less 
than  1.5%  of  all  Intra-North  American  traffic  in  the  year  ended  June  20,  1970.^ 

However,  before  concluding  that  there  is  a  large  untapped  holiday  charter 
market  lying  dormant  in  the  North  American  continent,  it  has  been  necessary 
to  study  the  nature  and  permanency  of  the  European  pattern  of  high  charter 
participation  in  the  overall  market  .  .  .  and  the  effect  this  has  had  on  scheduled 
services. 

Historical  Growth  And  Projections 

We  have  already  touched  on  the  high  charter  growth  rate  that  has  been  ex- 
perienced in  Europe.    This  has  resulted  in  charter  traffic  growing  at  an  annual 
average  rate  of  27.8%  over  the  years  1965  to  1969  and,  as  Charts  A  through  C 
show,  this  growth  has  been  continuous  and  has  not  been  accompanied  by  any 
slackening  of  growth  in  scheduled  service  traffic.    Scheduled  traffic  growth  has 
shown  a  steady  increase  at  an  average  rate  of  10.8%  per  year. 

As  Charts  D  through  G  show,  a  number  of  sources,  including  ITA,  ECAC, 
McDonnell  Douglas,  and  the  Boeing  Company,  all  agree  in  forecasting  continued 
and  steady  growth  of  intra-European  charter  traffic  out  as  far  as  1980,  with  1980 
charter  traffic  reaching  at  least  20  million  round  trip  passengers,  or  more  than 
four  times  its  1969  level  of  4,876,000  round  trip  passengers. 

Not  surprisingly,  in  catering  to  a  market  which  by  1972  may  well  be  over 
half  the  total  Intra-European  air  travel  market  on  a  passenger-mile  basis,  the  Euro- 
pean Charter  Airline  Industry  has  transitioned  to  a  sophisticated  and  massive 
operation  using  over  200  aircraft,  more  than  half  of  which  were  modern  jet  air- 
craft even  in  1969  (Table  2).    And  as  both  Tables  1  and  2  show,  the  total  fleet 
was  widely  spread  throughout  Europe  with  a  total  of  over  40  airlines  involved, 
13  of  which  were  subsidiaries  of  the  relevant  National  Flag  Airlines. 

However,  despite  this  healthy  growth  situation  in  Europe,  it  is  evident  that 
even  there  the  market  is  not  fully  tapped  for,  as  Tables  3  through  5  show,  only 
three  Northern  European  countries  are  substantial  originators  of  charter  Inclusive 
Tour  Holiday  traffic  {i.e.,  U.K.,  Germany,  and  Scandinavia).  These  three  coun- 
tries generate  83.7%  of  the  total  Europe-Mediterranean  ITC  traffic.     If  the  same 


^  Sources:    ITA,  lATA,  &  CAB  statistics. 
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percentage  of  the  population  of  all  Northern  European  countries  took  ITC  holi- 
days, as  was  the  case  for  Scandinavia  in  1969  (where  the  equivalent  of  4.9%  of 
the  population  did  so),  the  1969  total  Intra-European  charter  traffic  would  have 
been  9.9  million  people  instead  of  4.8  million  -  an  extra  106%. 

Moreover,  Table  6  shows  that  a  single  country,  Spain,  accounted  for  over 
55%  of  all  inbound  traffic  in  1969  despite  many  of  the  less  popular  countries 
having  equally  attractive  features.    Thus,  in  a  very  real  sense,  what  is  referred  to 
as  Intra-European  ITC  traffic  is,  in  large  part,  traffic  on  three  main  flows  -  U.K. 
to  Spain,  Germany  to  Spain,  and  Scandinavia  to  Spain  (accounting  for  48.6%  of 
all  such  traffic  in  1969).    And,  according  to  a  McDonnell  Douglas  forecast,  this 
trend  is  expected  to  continue  so  that  by  1980  Spain  will  absorb  60%  of  all 
Intra-European  ITC  holiday  traffic  (Chart  H). 

Faced  with  such  a  rapid  expansion  of  the  charter  market,  it  is  natural  to 
look  for  adverse  effects  on  scheduled  service,  especially  in  those  markets  where 
charter  services  are  most  active  —  the  more  so  as  the  margin  between  European 
scheduled  and  charter  fares  is  extremely  high.    In  fact,  according  to  a  CAB  anal- 
ysis, average  European  scheduled  fares  are  some  40%  higher  than  their  U.S.  coun- 
terparts.^ 

In  a  separate  ICAO  analysis  (Review  of  the  Economic  Development  of  the 
Airlines  of  ECAC  Member  States,  1968),  the  report  clearly  points  up  the  similar- 
ities in  operating  characteristics  between  the  ECAC  Intra-European  Operations 
and  the  U.S.  Domestic  Trunk  Operations.    (This  is  the  most  vaUd  North  American 
air  transport  category  to  compare  to  Intra-European  operations,  as  obviously 
ITC's  in  Europe  do  now  flow  on  internal-country  domestic  routes  nor  would 
they  be  likely  to  flow  in  North  America  on  Local  Service  Airline  short  range 
routes.    Furthermore,  most  of  the  U.S.  Local  Service  carriers'  short  range  opera- 
tions are  subsidized  by  the  U.S.  Government).    Thus  the  overall  average  stage 
length  for  Intra-Europe  Operations  was  645  kilometers,  and  for  U.S.  Domestic 
Trunk  Operations  it  was  612  kilometers.    (If  Mexico  and  Caribbean  operations 
were  to  be  included  to  the  latter  category,  the  average  stage  length  would  be 
increased).    U.S.  Domestic  Trunk  Operations  had  an  average  of  102  seats  per 


U.S.  Civil  Aeronautics  Board,  Bureau  of  Economics  report:  "Recent  Growth  of  Air  Traffic, 
Intra-European  Compared  to  U.S.  Domestic"  September  1971,  p.  8. 
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aircraft,  while  Intra-Europe  Operations  had  an  average  of  83  seats  per  aircraft. 
U.S.  Domestic  Trunk  Operations  had  an  average  performed  aircraft  speed  of  388 
miles  per  hour,  while  Intra-Europe  Operations  had  an  average  performed  aircraft 
speed  of  344  miles  per  hour.    The  lower  productivity  capabilities  of  the  Intra- 
European  Operations'  aircraft  were  partly  the  cause  of  higher  operating  costs  (on 
a  seat-mile  basis)  and  lower  profitability.    In  addition,  the  U.S.  Domestic  Trunk 
market  comprised  a  healthier  and  significantly  larger  base  of  traffic,  achieving 
22.5  billion  passenger  miles  compared  to  only  10  billion  passenger  miles  for  Intra- 
European  Operations.    The  ICAO  report  draws  the  following  conclusions: 

Size  of  aircraft  and  load  factors  were  not  widely  different  (for 
intra-European  services  and  U.S.  Domestic  Trunk  Services)  but  the 
ECAC  operations  had  unit  operating  costs  81  per  cent  higher  than 
the  U.S.  services.    Average  fares  in  Europe  were  also  higher  (47 
percent).    In  the  result  the  ECAC  operations  make  only  a  2  per 
cent  operating  margin,  which  U.S.  operations  made  a  profit  of 
20  per  cent  of  passenger  revenues  ....    This  difference  appears 
to  be  due  partly  to  lower  productivity  per  head  of  staff  in  the 
ECAC  intra-European  operations,  partly  to  the  fact  that  a  num- 
ber of  individual  cost  items  are,  for  various  reasons,  higher  in 
Europe  than  in  the  U.S.  (handling  charges,  advertising,  deprecia- 
tion, fuel  and  oils). 

It  is  clear,  therefore,  that  if  intra-European  scheduled  services  with  their 
very  high  fare  structures  have  not  been  hurt  during  the  1960's  by  the  massive 
development  of  intra-European  charter  ITC's  (but  in  fact  continued  to  experience 
sound  positive  growth  rates),  then  it  is  even  more  unlikely  that  the  low-cost  low- 
fare  large-traffic-base  U.S.  Domestic  Trunk  scheduled  services  would  be  hurt  by 
the  development  of  significantly  expanded  North  American  charter  services.    And 
it  is  even  more  likely  that  the  U.S.  Domestic  Trunk  scheduled  services  would  ex- 
perience continued  sound  positive  growth  rates.    The  same  conclusion  is  equally 
apphcable  to  other  North  American  markets  such  as  USA-Mexico  and  USA- 
Caribbean  routes. 

It  should  be  noted,  furthermore,  that  the  U.S.  consumer  is  considerably 
more  affluent  than  his  European  counterpart,  enjoying  a  higher  average  annual 
income  level  by  a  factor  of  almost  (two  times  the  Europeans'.    The  American 
consumers'  ability  to  support  scheduled  services  therefore  will  be  far  greater  than 
the  average  European  consumers'  ability  to  do  so. 
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Thus  the  analysis  that  has  been  made  in  regard  to  the  development  of  Intra- 
European  scheduled  services  from  1961/62  to  1971/72,  and  the  effect  that 
charters  have  had  on  those  scheduled  services,  is  an  extremely  valid  means  of 
projecting  the  minimum  impact  that  charter  services  will  have  on  scheduled  ser- 
vices in  other  world  areas  in  the  future,  especially  so  within  the  North  American 
continent.    Intra-European  scheduled  services  have  the  same  average  stage  lengths, 
and  are  required  to  serve  the  same  short  haul  markets  and  smaller  points  that 
U.S.  Trunk  carriers  must  serve,  and  have  the  same  responsibilities  and  obligations 
to  their  public  as  U.S.  airlines  have. 

Stimulation  Effect  On  Scheduled  Services 

Tables  7  and  8,  and  Chart  I  summarize  the  results  of  an  intensive  analysis 
of  1786  Intra-European  city  pairs  on  a  biannual  basis  over  a  ten  year  period 
(1961/62-1971/72).    Six  hundred  sixty-six  of  these  city  pair  links  constituted 
markets  that  were  primarily  business  oriented  and,  therefore,  not  subject  to  char- 
ter activities,  while  the  rest  included  most  of  the  prime  and  secondary  holiday 
routes,  specifically  including  those  markets  within  the  UK  to  Spain  and  Scandi- 
navia to  Spain  flows,  where  charter  activity  has  been  most  pronounced.    When 
the  whole  ten  year  period  is  considered,  it  is  clear  that  the  predominantly  holi- 
day markets  have  had  substantially  greater  scheduled  service  growth  rates  —  both 
in  summer  and  in  winter  —  whether  measured  in  terms  of  the  numbers  of  city 
pairs  linked,  or  the  weekly  flight  frequencies.^ 

Moreover,  a  detailed  check  on  a  year-by-year  basis  has  shown  that  just  as 
many  new  scheduled  services  were  started  on  routes  that  were  obviously  holiday 
markets,  as  on  routes  that  were  just  as  obviously  business  oriented  markets 
(Tables  11   through   14). 

Nor  has  a  detailed  study  of  the  few  routes  —  both  business  and  holiday  — 
that  suffered  lower  frequencies  or  cancellations  revealed  any  distinction  between 
primarily  holiday  and  primarily  business  routes,  or  any  loss  of  a  significant  and 
necessary  scheduled  service. 

This  picture  is  further  amplified  by  a  very  detailed  study  of  a  few  key  holi- 
day routes.    Thus,  the  growth  of  scheduled  services  to  the  Balearics  (one  of 


This  growth  in  flight  frequency  reflects  much  larger  rates  of  traffic  growth  as  the  size  of 
aircraft  has  been  increasing  steadily. 
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Europe's  prime  holiday  areas)  has  been  considerably  higher  than  the  average  for 
all  business-oriented  routes  -  in  terms  of  number  of  pairs  bnked  and  in  terms 
of  weekly  frequencies.    At  the  same  time,  equipment  types  over  the  ten  years 
have  transitioned  from  smaller  piston  and  turboprop  aircraft  to  primarily  jet 
equipment  types  with  larger  seating  capacities  (Table   15). 

Nor  has  the  tremendous  growth  of  ITC  traffic  from  Scandinavia,  which  in- 
cludes ITC's  to  some  of  the  European  capitals  and  principal  cities,  done  anything 
to  harm  the  development  of  scheduled  services  linking  Copenhagen  to  those  ma- 
jor European  cities  (Table  16).    Looking  at  specific  cases  of  the  improvement  of 
scheduled  services  between  Scandinavia  and  European  capital  cities,  the  following 
factors  are  apparent: 

Winter  scheduled  weekly  frequencies  between  Copenhagen  and 
London  increased  from  17  in  1962,  to  18  in  1965,  to  23  in  1967, 
to  29  in  1969,  to  31  in  1971.    Overall  increase  is  83  percent  in 
frequencies  (and  considerably  higher  in  terms  of  seats  offered) 
which  is  some  10  percentage  points  more  than  the  average  total 
intra-European  scheduled  service  increase  between  all  commercially 
(business  traffic)  oriented  city-pairs. 

Summer  weekly  scheduled  frequencies  between  Copenhagen  and 
London  increased  from  37  in  1962,  to  46  in  1967,  to  56  in  1971; 
an  overall  increase  of  51   percent,  equal  to  the  average  increase  of 
all  intra-Europe  commercial  city-pair  scheduled  services. 

Copenhagen-Paris  winter  frequencies  increased  from  16  weekly 
in  1962  to  22  weekly  in  1971;  Copenhagen-Paris  summer  frequencies 
increased  from  22  weekly  in  1962  to  35  weekly  in  1971.    Those 
increases  were  37  percent  and  59  percent  respectively. 

Copenhagen-Rome  winter  frequencies  increased  form  10  weekly 
in  1962  to  16  weekly  in  1972.    Copenhagen-Rome  summer  frequen- 
cies increased  from  12  weekly  in  1962  to  18  weekly  in  1971.    Those 
increases  were  60  percent  and  50  percent  respectively. 

Copenhagen- Amsterdam  winter  frequencies  increased  from  14 
weekly  in  1962  to  32  weekly  in  1971.    Copenhagen-Amsterdam  sum- 
mer frequencies  increased  from  23  weekly  in  1962  to  49  weekly  in 
1971.    Those  increases  were  129  percent  and  113  percent  respectively. 

Copenhagen-Brussels  winter  frequencies  increased  from  9  weekly 
in  1962  to  21  weekly  in  1971.    Copenhagen-Brussels  summer  frequen- 
cies increased  from  10  weekly  in  1962  to  28  weekly  in   1971.    Those 
increases  were  134  percent  and  180  percent  respectively. 
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Copenhagen-Vienna  winter  frequencies  increased  from  2  weekly 
in  1962  to  8  weekly  in  1971.    Copenhagen-Vienna  summer  frequen- 
cies increased  from  5  weekly  in  1962  to  11   weekly  in  1971      Those 
increases  were  300  percent  and  120  percent  respectively. 

Copenhagen-Frankfurt  winter  frequencies  increased  from  24  week- 
ly in  1962  to  34  weekly  in  1971.    Copenhagen-Frankfurt  summer 
frequencies  increased  from  36  weekly  in  1962  to  43  weekly  in 
1971.    Those  increases  were  42  percent  and  20  percent  respectively. 

Thus,  in  summary,  new  scheduled  services  have  been  started  since  1962  be- 
tween Stockholm-Lisbon,  Stockholm-Vienna,  Gothenburg-Amsterdam,  Oslo-Paris, 
and  Bergen-London  (winter). 

Scheduled  frequencies  and  seats  flown  are  higher  in  1971/72  than  in  1962 
between  all  of  the  following  markets: 

Copenhagen-London,  Copenhagen-Paris,  Copenhagen-Rome, 
Copenhagen-Athens,  Copenhagen-Amsterdam,  Copenhagen-Brussels, 
Copenhagen- Vienna; 

Stockholm-London,  Stockholm-Paris,  Stockholm-Rome,  Stockholm-Brussels; 

Oslo- Amsterdam,  Gothenburg- London. 

Of  the  three  markets  where  summer  frequencies  have  decreased  slightly 
(Oslo- London  20  to  18  weekly  frequencies,  Stockholm-Amsterdam  16  to  15 
weekly  frequencies,  Copenhagen-Lisbon  10  to  8  weekly  frequencies),  winter  ser- 
vices improved.    Further,  the  minor  decrease  in  frequencies  listed  was  offset  by 
improvement  in  aircraft  capacities  and  speed. 

As  covered  previously,  a  majority  of  the  ITC  traffic  originating  out  of  UK, 
Germany,  and  Scandinavia  is  destined  for  Spain.    Over  the  past  four  years,  it 
has  been  repeatedly  claimed  in  generalized  statements  that  all  scheduled  services 
between  Scandinavia  and  Spain  have  been  abandoned,  or  substantially  reduced, 
because  of  charter  operations.     However,  looking  at  specific  data,  the  following 
direct  contradictions  are  apparent: 

There  were  no  scheduled  services  between  Stockholm  and  Madrid 
in  1962.    In  the  summer  of  1971  and  in  the  winter  of  1971/72, 
there  were  daily  jet  scheduled  services  (7  round  trip  fiights  per 
week)  in  that  market. 

In  1962,  scheduled  services  between  Copenhagen  and  Madrid  com- 
prised 12  flights  a  week  in  summer  and  only  3  flights  a  week  in 
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winter.    In  the  summer  of  1971  and  in  the  winter  of  1971/72, 
there  were  14  round  trip  fUghts  a  week  (i.e..  twice  daily  jet  sche- 
duled service)  between  Copenhagen  and  Madrid. 

1971/72  scheduled  services  from  Copenhagen  to  Barcelona  have 
been  improved  since  1962,  to  4  flights  a  week  in  summer  and  3 
flights  a  week  in  winter. 

There  were  no  scheduled  services  between  Copenhagen  and  the 
Canary  Islands  in  1962.    In  the  winter  of  1972,  there  are  twice 
weekly  scheduled  services  from  Copenhagen  to  Teneriffe,  and  twice 
weekly  scheduled  service  from  Copenhagen  to  Las  Palmas. 

1971/72  summer  scheduled  services  between  Copenhagen  and 
Palma  have  been  increased  to  4  flights  a  week.    In  addition,  there 
are  weekly  summer  scheduled  services  between  Gothenburg  and 
Malaga. 

Thus,  in  spite  of  the  fact  that  over  90  percent  of  the  Scandinavian-Spain 
traffic  prefers  to  travel  on  low  cost  charter  services,  scheduled  services  between 
Scandinavia  and  Spain  have  continued  to  grow  over  the  past  decade  —  a  classic 
testimonial  to  the  fact  that  the  development  of  charter  services  does  not  damage 
essential  scheduled  services. 

In  this  regard,  Dr.  S.  Wheatcroft  (Aviation  Economist,  Advisor  to  the  British 
Government  and  British  Civil  Aviation  Authority)  said  in  a  lecture  at  American 
University  in   1969: 

"In  1968,  97  percent  of  Scandinavian  passengers  were  on  IT  charter 
flights.    You  may  well  ask  'so  what  is  wrong  with  that?'    I  admit 
that  in  this  particular  case  1  see  nothing  wrong  with  this  development. 
The  vast  majority  of  passengers  are  getting  the  kind  of  cheap  service 
they  want  and  if  it  is  impossible  to  provide  an  economically  viable 
service  for  a  very  small  minority  who  still  want  a  scheduled  service, 
this  is  a  small  price  to  pay  for  the  satisfaction  of  the  majority." 

However,  detailed  analysis  of  the  situation  in  1972  shows  that  those  who 
want  and  need  scheduled  services  between  Scandinavia  and  Spain  (businessmen, 
diplomats,  and  more  affluent  individuals)  are  still  provided  with  those  necessary 
services,  at  increased  frequencies  and  improved  equipment  types  as  compared  to 
a  decade  earlier. 

It  is  interesting  to  note  that  Dr.  Wheatcroft  later  reached  the  same  conclu- 
sions drawn  herein,  on  the  subject  of  charter  service  impact  on  scheduled  service. 
At  the  ITA  Symposium  on  Tourism  &  Air  Transport,  Dec.  1970,  he  said: 
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"I  think  for  example  on  the  North  Atlantic  we  can  see  the  possi- 
bility of  a  very  high  percentage  of  charter  operations  and  still  have 
a  reasonable  scheduled  service  maintained  in  existence.    The  result 
of  this  would  be  that  we  would  get  totally  different  percentages 
arising  of  the  degree  of  charter  to  scheduled  service  operations  on 
different  routes.    On  the  North  Atlantic,  for  example,  I  think  it 
might  well  arise  that  we  could  have  75  to  80  percent  of  the  total 
traffic  being  carried  on  charter  operations,  and  yet  the  basic 
frequency  of  scheduled  services  maintained." 

Returning  to  the  intra-European  scheduled  services  study,  an  especially  in- 
teresting case  comprises  the  London  to  Palma  route  -  one  of  the  most  massive 
holiday  routes  in  Europe.    With  a  basic  scheduled  fare  some  four  times  the  price 
of  a  four  day  inclusive  tour  package  holiday,  it  is  not  surprising  to  find  that 
charter  traffic  accounts  for  90%  of  the  total  market.    Yet,  despite  this,  scheduled 
traffic  has  still  grown  substantially  on  an  overall  basis  during  a  decade.    Although 
charter  traffic  has  increased  20-fold  in  the  decade,  scheduled  traffic  is  still  grow- 
ing and  is  currently  sufficient  to  provide  a  55%  load  factor  on  over  three  daily 
round  trip  jet  services  in  the  summer,  and  two  daily  round  trip  jet  services  in 
the  winter  (Charts  J,  K). 

This  independence  of  scheduled  and  charter  growth  rates  is  further  confirmed 
by  an  analysis  of  the  particular  case  of  Spain  (Table  17)  which  shows  that  sche- 
duled and  charter  traffic  to  and  from  Spain  have  both  proceeded  on  increasing 
trends.    Iberia,  Spain's  fiag  airUne,  has  benefited  considerably  from  the  tremen- 
dous overall  growth  of  intra-European  traffic  to  Spain,  having  experienced  the 
second  highest  rate  of  growth  for  all  intra-European  scheduled  traffic  by  all  car- 
riers during  the  period  1965-1970.    The  carrier  with  the  highest  rate  of  growth 
for  intra-European  scheduled  traffic  was  Lufthansa:  yet  Germany  is  one  of  the 
major  generators  of  intra-European  charter  traffic.    Likewise,  as  Charts  A  and  B 
show,  both  ITA  and  EARB  have  no  hesitation  in  forecasting  continued  steady 
growth  of  Intra-European  scheduled  traffic  out  to  1980. 

The  reason  there  has  been  this  explosive  growth  of  charter  traffic  is  almost 
certainly  rooted  in  the  relatively  free  regulation  of  pohcies  under  which  the  Euro- 
pean charter  and  scheduled  airlines  work.    Thus,  as  Table  18  shows,  there  has 
been  a  steady,  progressive  relaxation  of  charter  operations  so  that  now  in  most 
countries  there  are  no  effective  barriers  to  low  cost  charter  holidays.    Taking  the 
U.K.  as  an  example,  holidays  can  be  as  short  as  desired;  there  are  no  restrictions 
on  packaging  or  advertising;  and  price  controls  have  been  abolished. 


1013 


Page  11  of  1 34 


Table  19  shows  that  some  of  the  most  successful  tour  operators  in  Europe 
tend  to  be  those  associated  either  with  an  airline  or  with  a  large  consumer  mar- 
keting outlet. 

Furthermore,  as  restrictions  have  disappeared  and  the  market  has  expanded, 
two  significant  trends  emerge.    First  (as  shown  in  Chart  L)  European  originating 
long  distance  markets  are  able  to  hold  their  share  of  the  total  charter  market 
despite  the  restrictions  surrounding  North  Atlantic  travel  prior  to  Travel  Group 
Charter  rules,  indicating  that  in  a  free  system,  long  distance  travel  would  increase 
faster  than  short  distance  travel  —  a  factor  confirmed  both  by  an  analysis  of  the 
German  air  travel  market  (Table  20)  and  by  the  fact  that  the  average  stage  length 
for  all  Intra-European  Charter  travel  increased  by  4.9%  between  1965  and  1969, 
and  is  forecast  to  increase  by  a  further  11%  by  1980.* 

Secondly,  as  Charts  M  and  N  show,  there  has  lately  been  a  strong  swing  to- 
wards winter  holidays  as  a  result  of  the  removal  of  price  restrictions  and  the 
offering  of  ultra  low-cost  short  duration  winter  packages.     For  example,  a  Lon- 
doner can  have  seven  days  in  Marakesh  for  as  little  as  $  1 1 7  all  inclusive,  or  4 
days  in  Athens  for  as  little  as  $73  all  inclusive,  in  the  winter  time.    This  includes 
air  fare,  hotel  room,  three  meals  a  day,  taxes  and  tips,  and  airport  transfer 
charges. 

On  the  basis  of  this  analysis,  and  given  the  geographic  and  demographic  simi- 
larities between  Europe  and  North  America,  there  is  every  reason  to  believe  that 
if  20  million  European  consumers  will  be  taking  charter  hoUdays  in  1980,  half 
that  number  (10  million)  Americans  would  be  able  to  do  likewise,  to  destinations 
on  the  Gulf  Coast,  in  Mexico,  in  the  Caribbean,  in  the  South  Pacific  and  in  Cen- 
tral and  South  America,  if  rules  similar  to  those  in  Europe  prevailed  for  the  USA. 
The  newly  enacted  Travel  Group  Charter  regulations  enable  land  packages  to  be 
tied  on,  advertised,  and  sold  to  the  public  at  large.    This  regulation  along  will  do 
much  to  allow  North  America  to  duplicate  the  Intra-European  travel  explosion. 

On  the  evidence  of  this  detailed  study  of  European  experience,  there  is  no 
reason  to  expect  that  the  growth  of  an  American  TGC  or  ITC  market  on  this 
scale  will  have  any  adverse  effect  on  either  scheduled  service  or  scheduled  car- 
riers.    Rather,  a  stimulative,  beneficial  effect  can  reliably  be  forecast. 


^  ITA  Statistics. 
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51-146   O  -  76  -  pt.2  -  18 
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12  Significant  New  Scheduled  Services  Have  Been  Introduced  Since 
1962,  To  Holiday  Destinations  As  Well  As  Between  Primarily 
Commercially  Oriented  Links 

13  Significant  New  Scheduled  Services  Have  Been  Introduced  Since 
1962,  To  Holiday  Destinations  As  Well  As  Between  Primarily 
Commercially  Oriented  Links 

14  Significant  New  Scheduled  Services  Have  Been  Introduced  Since 
1962,  To  Holiday  Destinations  As  Well  As  Between  Primarily 
Commercially  Orineted  Links 

15  The  Growth  of  Scheduled  Services  To  The  Balearics  And  The 
Canaries  (Which  Are  Major  ITC  Destinations)  Has  Been  Signifi- 
cant 

16  In  Spite  of  a  Significant  Number  of  ITC's  Between  Copenhagen 
And  Major  European  Capitals,  Scheduled  Services  Have  Contin- 
ued To  Grow 

J  U.K.  —  Palma  Scheduled  Air  Fare  Is  Three  Times  The  Typical 

Charter  Air  Content.  In  Spite  of  This,  Scheduled  Services  Still 
Carry  Over  100,000  Passengers,  And  Average  60  Percent  Load 
Factor  In  Summer,  55  Percent  Load  -Factor  In  Winter 

K  Scheduled  Daily  Frequencies  Are  Better  In  1971  Than  In  1961, 

Between  London  And  Palma,  Winter  Scheduled  Traffic  Is  Con- 
tinuing To  Grow  In  Spite  of  96  (U.S.)/Mile  Passenger  Yield, 
Indicating  That  At  Least  Daily  Service  Year-Round  Will  Be  Main- 
tained Through  Natural  Demand 

17  The  Growth  Rates  of  Charter  Traffic  And  Scheduled  Traffic  to 
Spain  Have  Proceeded  On  Independent  And  Unrelated,  But 
Parallel,  Trends 

18  Intra-European  Inclusive  Tour  Regulations  Have  Been  Consider- 
ably Relaxed  By  Certain  Countries  Over  The  Last  Decade 

19  The  Most  Successful  European  Major  Tour  Operators  Are  Closely 
Allied  To  Air  Carriers  (In  The  Case  of  U.K.  And  Scandinavia)  Or 
To  Large  Consumer  Marketing  Outlets  (In  The  Case  of  Germany) 

L  European  Originating  Inclusive  Tours  To  Long  Distance  Destina- 

tions Will  Continue  To  Grow  And  Will  Comprise  About  Ten  Per- 
cent of  Total  European  Originating  ITCs  Even  With  No  Change 
In  U.S./ECAC  North  Atlantic  ITC  Regulations 

20  A  Study  By  Deutsche  Airbus  Forecasts  Significantly  Higher 
Growth  Rates  For  Long  Distance  Air  Tourism  Than  For  Short 
And  Medium  Distance  Air  Tourism  Out  of  Germany,  Without 
Having  Taken  Into  Account  Significant  Changes  In  Trans  At- 
lantic Charter  Regulations 
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Winter  Intra-European  Charter  Traffic  Originating  Out  of  The 
U.K.  Has  Been  Expanding  At  Nearly  a  100  Percent  Annual 
Growth  Rate  Since  The  1 966/67  Winter  Period 

In  Spite  of  The  Massive  Growth  of  Total  Intra-European  ITC 
Traffic,  The  Winter  Period  Proportion  Is  Increasing  Steadily 
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CHART    A 

IN  SPITE  OF  THE  MASSIVE  DEVELOPMENT  OF  THE  INTRA- EUROPEAN 
INCLUSIVE  TOUR  MARKET,  INTRA-EUROPEAN  SCHEDULED  SERVICE 
TRAFFIC  WILL  CONTINUE  TO  GROW  AT  A  HEALTHY  RATE, 
AS  IT  HAS  IN  THE  PAST 

ECAC,  EARB  FORECASTS 
PASSENGER  MILES 


Revenue  Possenger  Miies 

Millions 


bU.UUU 

X 

50,000 

/ 

40,000 

-                                                    /      ^^ 

/     x^ 

/    y 

30,000 

—                                      /   y         — 

/X 

/y^ 

20,000 

— 

.r 

Intra- Europe                       -^ y 
Scheduled  Service    ^^ y 

Traffic 

•   • 

y 

1 0,000 

r 

8,000 

—    /\ 

^  Intra  -  Europe 

/    ITC  Traffic 

6,000 

— 

5,000 



4,000 



»  Forecast 

3,000 
5  nnn 

1 

1966    67       68      1969    70 


1972  1974 


1976  1978 


1980 


Source  ECAC.  EARB. 

McDonnell  Douglas  Report  CI-804-I873,  Dec  I970 
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CHART   B 

IN  SPITE  OF  MASSIVE  DEVELOPMENT  OF  THE  INTRA-EUROPEAN 
INCLUSIVE  TOUR  MARKET,  INTRA-EUROPEAN  SCHEDULED  SERVICE 
TRAFFIC  WILL  CONTINUE  TO  GROW  ATA  HEALTHY  RATE, 
AS  IT  HAS  IN  THE  PAST 


ITA  FORECAST 

PASSENGERS 

One  Way  Passengers 

(i  e   divide  by  2  ♦or  Round  Trio  Passengers) 
Millions 
200 


High 


Hiqh 
Low 
LOW 


Intra -Europe 
ITC  Traffic 


LA 


'Forecast 


1965    66     67     68     1969   70 


Source  ITA  12/70  C  460,  Report  19 71/ 1 -E,  R.  Pelodon 
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CHART  C 

IN  SPITE  OF  MASSIVE  DEVELOPMENT  OF  THE  INTRA-EUROPEAN 
INCLUSIVE  TOUR  MARKET,  INTRA-EUROPEAN  SCHEDULED  SERVICE 
TRAFFIC  WILL  CONTINUE  TO  GROW  AT  A  HEALTHY  RATE, 
AS  IT  HAS  IN  THE  PAST 

ITA  FORECAST,  PASSENGER-KILOMETERS 


Possenqer  Kilometers 
Millions 


200 

— 

/- 

100 

/      .y^         ^ 



^r               ^^                   ^    

80 



/^^^^'-^'^      — 

60 



50 



/y>^^^^^         — 

40 

— 

A 

^^         : 

30 



Intro -Europe 

-^ 

Scheduled  Service      ^^/y^ 

Traffic  \               ^"^/X 

20 

^^ 

^ 

10 
8 

6 

^^  Intra  -  Europe 

i^ 

>^      ITC  ~    " 

traffic 

— 

5 
4 

3 

1 

— ^Forecast 

— 

2 

1 

High 


High 
Low 


1965    66     67     68     1969   70 


76 


80 


1982 


Source  ITA  12/70  C  461  i  Report  1971/ l-E,  R  Pelodan 
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FORECASTS  BY  SEVERAL  INDEPENDENT  EXPERT  SOURCES 
PREDICT  THAT  THE  LEVEL  OF  INTRA- EUROPEAN  INCLUSIVE 
TOUR  CHARTER  TRAFFIC  WILL  BE  MORE  THAN  TWENTY 
MILLION  ORIGINATING  PASSENGERS  BY  1980 
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ECAC  FORECAST 

INCLUSIVE  TOUR  CHARTER  PASSENGERS;  EUROPE-MEDITERRANEAN  AREA 

Inclusive  Tour  Chorter  Onqmotinq  Passengers 

(i  e  ,  Roundtrip  Possengers) 

Millions 

25 


Actual  ■*- 

-•Forecast              ^^r 

1970 


1974 


1976 


1978 


1980 


Source  ECAC,  M DC  Forecast 

Mc  Don  net  Douglas  Report  No  CI -804- 1873 
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CHART    E 

FORECASTS  BY  SEVERAL  INDEPENDENT  EXPERT  SOURCES  PREDICT 
THAT  THE  LEVEL  OF  INTRA-EUROPEAN  INCLUSIVE  TOUR  CHARTER  TRAFFIC 
WILL  BE  MORE  THAN  TWENTY  MILLION  ORIGINATING  PASSENGERS 
BY  1980 

ITA  FORECAST^ 
INCLUSIVE  TOUR  CHARTER  PASSENGERS:  EUROPE  -  MEDITERRANEAN  AREA 

Inclusive  Tour  Chorter  Originating  Passengers 

(i  e.Roundfrip  Possengers) 

Millions 

40 


10 


1966  1968  1970  1972 


1974 


1976  1978 


1980 


ITA  Low  Forecost  shown.  The  ITA  Hr^h  Forecost  curve  predicts  57  miMior^  round  trip  ITC  tourists  by  I960 

Source  Inst i tut  du  Transport  AriepK 
R  Peladon  Report  I9TI/I^t. 
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FORECASTS  BY  SEVERAL  INDEPENDENT  EXPERT  SOURCES 
PREDICT  THAT  THE  LEVEL  OF  INTRA- EUROPEAN  INCLUSIVE 
TOUR  CHARTER  TRAFFIC  WILL  BE  MORE  THAN  TWENTY 
MILLION  ORIGINATING  PASSENGERS  BY  1980 


MCDONNELL  DOUGLAS  FORECAST-' 

INCLUSIVE  TOUR  CHARTER  PASSENGERS:  EUROPE- MEDITERRANEAN  AREA 


Pogc  21  of  134 


InciuSiue  Tour  Charter  Ongmolmq  Possenqers 
(i  e  .Roundtrip  Passengers) 
Millions 
25  I 


Totol  of 
Below  Listed 
Countries 


1972 


^For  selected  moioronginoting  countries  listed  in  ctiart   Excludes  Austrio,  Holy.  Uelond,  Luxembourg,  Spain, etc 


Source   McDonnell  Douglas  Report  No  CI -804- 1873 
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CHART     G 

FORECASTS  BY  SEVERAL  INDEPENDENT  EXPERT  SOURCES 
PREDICT  THAT  THE  LEVEL  OF  INTRA-EUROPEAN  INCLUSIVE 
TOUR  CHARTER  TRAFFIC  WILL  BE  MORE  THAN  TWENTY 
MILLION  ORIGINATING  PASSENGERS  BY  1980 
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THE  BOEING  COMPANY  FORECAST 

INCLUSIVE  TOUR  CHARTER  PASSENGERS:  EUROPE- MEDITERRANEAN  AREA 


Inclusive  Tour  Chorter  Onqinotinq  Passengers 

(i  e.Roundtrip  Passengers) 

Millions 

30 


20 


10 


265%  Average 
Annual  Growth 


Boeing 
Forecast 

1969-1975 
20%  Average 
Annual  Growth 


TAI  Continued  Projection^ 
of  Boeing  Forecast 

at  175%  Average  ^ 
Annual  Growth 


1968 


1970 


1972 


1978 


1980 


Source  The  Boeing  Company  Report  A2-5I50,  September  1970 
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TABLE  1 


OVER  FORTY  EUROPEAN  AIRLINES  ARE  PARTICIPATING 
IN  THE  CHARTER  INDUSTRY 
(INCLUDING  CHARTER  SUBSIDIARIES  OF  SCHEDULED 
FLAG  CARRIERS)' 

Charter  Subsidiaries  of  European  Flag  Airlines: 


Austria 

Austrian  Air  Transport 

(Parent: 

Austrian  Airlines) 

Belgium 

Sabelair 

(Parent; 

Sabena) 

Finland 

Kar-Air 

(Parent: 

Finnair  (29%)) 

France 

Aeronaistine 

(Parent: 

UTA) 

Air  Charter  International 

(Parent: 

Air  France) 

Germany 

Condor 

(Parent: 

Lufthansa) 

Italy 

Societa  Aeren  Mediteranea 

(Parent: 

Alitalia) 

Netherlands 

Martinair 

(Parent: 

KLM  (25%)) 

Scandinavia 

Scanair 

(Parent: 

SAS) 

Spain 

Aviair 

(Parent: 

Iberia) 

Switzerland 

Balair 

(Parent: 

Swissair  (54%)) 

U.K. 

BEA  Air  Tours 

(Parent: 

BEA) 

Yugoslavia 

Air  Yugoslavia 

(Parent: 

JAT) 

European  Independent 

Charter  Airlines: 

Germany 

Atlantis 

Bavaria 

Germanair 

LTU 

Pan  international 

Modern  Air  Transport 

Netherlands 

Transavia  Holland 

Scandinavia 

Braathens 

Conair 

Sterling  Airways 

Transpolar 

Spain 

Air  Spain 

Spantax 

Trans  European 

Switzerland 

S.A.  de  Transport  Aeren 

U.K. 

Britannia  Airways 
British  Air  Service 
British  Midland 
Bntish  United 
Caledonian  Airways 
Channel  Airways 
Court  Line 
Dan-Air  London 
Donaldson  Intl  Airways 
Baker  Airways 
Lloyd  International  Airways 
Monarch  Airlines 

Yugoslavia 

Aviogenex 
InexAdria 

'  Based  on  the  ]969  history  as  reported  by  McDonnell  Doug.  Co.,  there  have  been  some 
changes  {i.e.,  mergers,  bankruptcies,  and  new  carriers)  since  1969. 

Source:    McDonnell  Doug  Co.  Report  No.  CI-804-1873  Revised  Dec  1970. 


1026 


Page  24  of  134 


TABLE  2 

THE  EUROPEAN  CHARTER  INDUSTRY  HAS  TRANSITIONED 

TO  A  SOPHISTICATED  AND  SIZEABLE  OPERATION  UTILIZING 

OVER  TWO  HUNDRED  AIRCRAFT 


European  Airlines 


Passenger  Charter 

Aircraft 

1960 

2  Engine  Pi<ton 

4  Engine  Piston 

4  Engine  Turboprop 

(DC3 

1,  CU440,  Viking,  etc.) 

(DC4,  DC6,  York,  etc.) 

(Viscount,  Britannia) 

Belgium 

2 

1 

Denmark 

1 

France 

2 

West  Germany 

11 

5 

Netherlands 

7 

2 

Norway 

5 

2 

4 

Sweden 

7 

3 

Switzerland 

2 

2 

UK. 

56 

30 

7 

92 


Passenger  Charter  Aircraft  1969 


Prop  and 


Total 


4  Engin 

le  Turboprop 

2  Engine  Jet 

4  Engine  Jet 

(Viscount,  Britannia) 

(DC9,  BAClll,  737, 

3  Engine 

Jet 

(DC8, 

707,  990, 

&  Miscellaneous 

F28,  Caravelie) 

(727, 

Trident) 

VCIC 

1,  Comet) 

Austria 

5 

Belgium 

1 

Finland 

2 

1 

France 

3 

1 

Germany 

6 

12 

3 

5 

Italy 

3 

4 

Netherlands 

7 

4 

Scandinavia 

25 

17 

3 

3 

Spain 

23 

7 

7 

Switzerland 

7 

1 

U.K. 

36 

32 

4 

12 

Yugoslavia 

3 

2 

92 


239 


Source:     McDonnell  Doug  Co  Report  No.  Cl-804-1873  Revised  Dec   1970. 
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THE  UNITED  KINGDOM  IS  A  MAJOR  GENERATOR  OF  INTRA- 

EUROPEAN  ITC  TRAFFIC,  WITH  THE  GREATEST  PERCENTAGE 

OF  TRAFFIC  FLOWING  ON  U.K.-  SPAIN  ROUTES 


U.K. 


Flow  Breakdown:     1969  Data 

(Both  Ways  Traffic) 

One  Way  Passengers 

Percent  of  Total 

Spain 

2,515,853 

62.33% 

Italy 

421,581 

10.45 

Switzerland 

207,453 

5.14 

Germany  (F.R.) 

163,520 

4.05 

Netherlands 

156,156 

3.87 

France 

115,300 

2.86 

Yugoslavia 

79,400 

1.97 

Tunisia 

65,000 

1.61 

Scandinavia 

63,800 

1.58 

Greece 

47,111 

1.17 

Portugal 

41,574 

1.03 

Malta 

27,300 

.68 

Belgium 

22,496 

.56 

Bulgaria 

21,550 

.53 

Luxembourg 

21,100 

.52 

Ireland 

17,631 

.44 

Austria 

10,787 

.27 

Morocco 

8,800 

.22 

Rumania 

8,140 

.20 

Cyprus 

7,132 

.18 

Turkey 

5,181 

.13 

Finland 

3,182 

.08 

U.S.S.R. 

2,900 

.07 

Israel 

2,000 

.05 

Ireland 

1,150 

.03 

4,036,097  100.00% 


Source:     ITA  Report   1971/I-E 
ECAC  Statistics. 
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TABLE  4 

GERMANY  (F.R.)  IS  A  MAJOR  GENERATOR  OF  INTRA- 

EUROPEAN  ITC  TRAFFIC,  WITH  THE  GREATEST  PERCENTAGE 

OF  TRAFFIC  FLOWING  ON  THE  GERMANY-SPAIN  ROUTES 

Flow  Breakdown:     1969  Data 


(Both  Ways  Traffic) 


One-Way  Passengers 

Percent  of  Total 

Germany  (F.R.)  - 

-    Spain 

1,133,419 

53.55% 

Rumania 

188,100 

8.89 

Yugoslavia 

172,800 

8.16 

Italy 

167,335 

7.91 

Bulgaria 

120,000 

5.67 

Tunisia 

96.800 

4.57 

Turkey 

67,000 

3.16 

Greece 

47,359 

2.24 

Austria 

34,449 

1.63 

France 

30,500 

1.44 

Switzerland 

16,850 

.80 

Portugal 

14,808 

.70 

Finland 

6,737 

.32 

U.S.S.R. 

5,680 

.27 

Netherlands 

3,458 

.16 

Malta 

3,070 

.15 

Ireland 

2,527 

.12 

Belgium 

1,662 

.08 

Lebanon 

1,100 

.05 

Morocco 

800 

.04 

Hungary 

660 

.03 

UA.R. 

490 

.02 

Iran 

410 

.02 

Israel 

320 

.01 

Libya 

250 

.01 

Cyprus 

88 

_ 

Czechoslovakia 

80 

- 

Gibraltar 

6 

- 

2,116,758 


100.00% 


Source : 


ITA  Report   1971/I-E 
ECAC  Statistics. 
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TABLE  5 

SCANDINAVIA  IS  A  MAJOR  GENERATOR  OF  INTRA- 

EUROPEAN  ITC  TRAFFIC,  WITH  THE  GREATEST  PERCENTAGE 

OF  TRAFFIC  FLOWING  OVER  SCANDINAVIA-SPAIN   ROUTES 


Flow  Breakdown:     1969  Data 

(Both  Ways  Traffic) 

One-Way  I^ssengers 

Percent  of  Total 

Scandinavia  - 

-  Spain 

1,090,410 

62.15 

Italy 

248,170 

14.14 

Austria 

80.204 

4.57 

Tunisia 

59,900 

3.41 

France 

48,100 

2.74 

Rumania 

42,480 

2.42 

Greece 

40,512 

2.30 

Yugoslavia 

39,600 

2.25 

Germany  (F.R.) 

29,960 

1.70 

Israel 

15,900 

.92 

Bulgaria 

15,720 

.90 

Portugal 

14,790 

.85 

Switzerland 

12,900 

.75 

Turkey 

7,800 

.45 

Iran 

1,450 

.08 

Finland 

1,240 

.07 

Malta 

790 

.05 

Hungary 

770 

.04 

Algeria 

750 

.04 

Lebanon 

680 

.04 

Netherlands 

590 

.03 

U.A.R. 

580 

.03 

Cyprus 

414 

.02 

Czechoslovakia 

350 

.02 

Belgium 

196 

.01 

Gibraltar 

130 

.01 

Morocco 

80 

.01 

1 ,754,466 


100.00% 


Source : 


ITA  Report   1971 /IE 
ECAC  Statistics. 
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THE  INTRA-EUROPEAN  INCLUSIVE  TOUR  MARKET  COMPRISES 

MANY  ORIGINATING  AND  DESTINATION  COUNTRIES:     OF  THESE, 

U.K.,  GERMANY,  AND  SCANDINAVIA  ARE  THE  MAJOR 

ORIGINATORS  OF  ITC  TRAFFIC,  AND 

SPAIN  IS  THE  MAJOR  RECEIVER 

Major  Intra-Europe  ITC  Flows 


(Both  Ways  Traffic,  i.e..  ^-  by  2  for  Round  Trip  Passengers) 
1969  DATA 


U.K.-Spain 
Germany-Spain 
Scandinavia-Spain 
Ne  the  rlands-Spain 
U.K.-Italy 

Scandinavia-Italy 
U.K.-Switzerland 
Germany-Romania 
France -Spain 
Germany-Yugoslavia 

Germany-Italy 

U.K.-Germany 

U.K.-Netherlands 

Switzerland-Spain 

Germany-Bulgaria 

U.K.-France 

Belgium-Spain 

Finland-Spain 

Germany-Tunisia 

Scandinavia-Austria 

U.K.-Yugoslavia 
Germany-Turkey 
U.K. -Tunisia 
U.K. -Scandinavia 
Scandinavia-Tunisia 

Netherlands-Italy 
All  Other 

Total 


One-Way  Passengers 

Percent  of  Total 

2,516,000 

24.94 

1,133,000 

11.23 

1,090,000 

10.80 

457,000 

4.53 

422,000 

4.18 

248,000 

2.46 

207,000 

2.05 

188,000 

1.86 

180,000 

1.78 

173,000 

1.71 

167,000 

1.66 

163,000 

1.62 

156,000 

1.55 

154,000 

1.53 

120,000 

1.19 

115,000 

1.14 

1 1 1 ,000 

1.10 

99,000 

.98 

97,000 

.96 

80,000 

.79 

79,000 

.78 

67,000 

.66 

65,000 

.64 

64,000 

.63 

60,000 

.59 

56,000 

.55 

1,823,000 

18.09 

10,090,000 

100.00% 

Source: 


ITA  Report  1971/I-E 
ECAC  Statistics. 
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SPAIN'S  LIBERAL  POLICIES  OF  ENCOURAGING  CHARTER  TOURISM, 
AND  AGGRESSIVE  DEVELOPMENT  OF  RESORT  FACILITIES,  HAVE 
MADE  HER  THE  MAJOR  EUROPEAN  ITC  DESTINATION  WITH 
OVER  FIFTY  FIVE  PERCENT  OF  THE  INBOUND  TRAFFIC 


Intra-Europe  Destination 
ITC  Passengers 
Millions 
4 


Spain         Italy  UK        Germony  Yugoslavia Romonio    Tunisia      Greece 

Destination 
Intro-Europe  Destination 
ITC  Passengers 
Millions 
12 


Spoin    Yuqoslovio      Itoly  U.K.        Tunisio    Germany  Romonio    Greece 

Deslinotion 


Source    McDonnell  Douglas  Report   CI-80^-1873 


51-146    O  -  76  -  pt.2  -  19 
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CHART    I 

SINCE  1962,  THE  GROWTH  OF  SCHEDULED  SERVICES  WITHIN  EUROPE 
HAS  BEEN  HIGHER  TO  HOLIDAY  DESTINATIONS  THAN  TO  COMMERCIALLY 
ORIENTED  DESTINATIONS,  IN  SPITE  OF  THE  RAPID  EXPANSION  OF 
LOW-COST  ITCs  TO  HOLIDAY  DESTINATIONS 


CITY  PAIRS  LINKED  BY  ONE  PLANE  SCHEDULED  SERVICES 


Holiday  Links 


>-  Commercial  Links 


WEEKLY   SCHEDULED  FREQUENCIES 


>■  Holiday  Links 


Commercial  Links 


1961 


1963  1965  1967  1969 


1971 


Source   TAI/IACA  Analysis  Dec  1971. 
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TABLE  7 

THE  GROWTH  OF   INTRA-EUROPEAN  SCHEDULED  SERVICES 

FROM   1962  TO   1971   WAS  GREATER  TO  HOLIDAY  DESTINATIONS 

THAN  BETWEEN  PRIMARILY  COMMERCIALLY 

ORIENTED  CITY  PAIRS 


Direct  Service:     Single  Plane  But  Not  Necessarily  Non-Stop 
Summer  Number  of  City  Pairs  Connected 


1.  Capital  to  Capital  Cities 

2.  Capital  to  Secondary  Cities 

3.  Secondary  To  Secondary  Cities 

4.  Capital  to  Holiday  Cities 

5.  Secondary  to  Holiday  Cities 

6.  Other  Cities  to  Holiday  Cities 

A.  All  Commercial  Cities  to 
All  Commercial  Cities 
(Matrices   1,  2  and  3) 

B.  All  Commercial  and  Other 
Cities  to  All  Holiday  Cities 
(Matrices  4,  5  and  6) 


Year 

%  Growth 

l%2To 

1%2 

1965 
91 

I%7 

93 

l%9 

97 

1971 

100 

1971 

82 

22.0% 

112 

113 

120 

127 

129 

15.2 

26 

25 

27 

30 

31 

24.0 

48 

63 

62 

68 

67 

43.7 

20 

25 

28 

41 

40 

100.0 

12 

11 

11 

11 

11 

(8,3) 

80 


120 


118 


18.2 


50.0 


Winter 


Number  of  City  Pairs  Connected 


Year 

%  Growth 

1%0/ 

1964/ 

1966/ 

1%8/ 

1970/ 

1%  1/62  To 

61 

65 

67 

69 

71 

1970/71 

1. 

Capital  to  Capital  Cities 

80 

89 

88 

88 

94 

17.5% 

2. 

Capital  to  Secondary  Cities 

101 

96 

105 

110 

120 

18.8 

3. 

Secondary  to  Secondary  Cities 

20 

22 

23 

23 

25 

25.0 

4. 

Capital  to  Holiday  Cities 

33 

42 

47 

48 

54 

63.7 

5. 

Secondary  to  Holiday  Cities 

12 

18 

20 

27 

30 

150.0 

6. 
A. 

Other  Cities  to  Holiday  Cities 

All  Commercial  Cities  to 
All  Commercial  Cities 

6 

5 

6 

6 

6 

(Matrices  1,2  and  3) 

201 

207 

216 

221 

239 

19.0 

All  Commercial  and  Other 
Cities  to  All  Holiday  Cities 
(Matrices  4,  5  and  6) 


65 


80.3 


Source:     January  and  July  Editions  of  OAG  or  ABC   1962  to   1971. 
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TABLE  8 

THE  GROWTH  OF   INTRA-EUROPEAN  SCHEDULED  SERVICES 

FROM   1962  TO   1971   WAS  GREATER  TO  HOLIDAY  DESTINATIONS 

THAN  BETWEEN  PRIMARILY  COMMERCIALLY 

ORIENTED  CITY  PAIRS 


Direct  Service:     Single  Plane  But  Not  Necessarily  Non-Stop 


Sui 

mraer 

Number  of  Weekly 

Round 

Trip  Frequencies 

Yen 

%  Growth 

1962  To 

Capital  to  Capital  Cities 

1962 

1681 

1965 

1890 

1967 

2137 

1969 

2357 

1971                 1971 

1. 

1598              54.0% 

2. 

Capital  to  Secondary  Cities 

2001 

2103 

2461 

2682 

1989              49.5 

3. 

Secondary  to  Secondary  Cities 

335 

385 

447 

448 

528              57.5 

4. 

Capital  to  Holiday  Cities 

395 

516 

597 

743 

768              94.5 

5. 

Secondary  to  Holiday  Cities 

224 

254 

271 

349 

356              58.8 

6. 

Other  Cities  to  Holiday  Cities 

59 

67 

70 

66 

84              42.3 

A. 

All  Commercial  Cities  to 
AU  Commercial  Cities 

(Matrices  1,  2  and  3) 

4017 

4296 

5045 

5487 

6095              51.8 

All  Commercial  and  Other 
Cities  to  all  Holiday  Cities 
(Matrices  4,  5  and  6) 


678 


938   1158   1208 


78.0 


Winter 


1.  Capital  to  Capital  Cities 

2.  Capital  to  Secondary  Cities 

3.  Secondary  to  Secondary  Cities 

4.  Capital  to  Holiday  Cities 

5.  Secondary  to  Holiday  Cities 

6.  Other  Cities  to  Holiday  Cities 


Number  of  Weekly  Round  Trip  Frequencies 


Yen 

%  Growth 

1%!/ 

1964/ 

1966/ 

1968/ 

1970/ 

1961/62  To 

62 

65 

67 

69 

71 

1970/71 

1245 

1322 

1518 

1792 

2086 

67.5% 

1487 

1637 

1916 

2192 

2680 

80.1 

284 

300 

335 

372 

434 

53.0 

199 

276 

333 

424 

494 

148.0 

94 

125 

147 

186 

253 

169.0 

33 

32 

45 

34 

50 

51.5 

A.  All  Commercial  Cities  to 
All  Commercial  Cities 
(Matrices  1,  2  and  3) 

B.  All  Commercial  and  Other 
Cities  to  All  Holiday  Cities 
(Matrices  4,  5  and  6) 


3016       3259       3769      4256       5200 


326 


433 


525 


644 


797 


72.5 


144.0 


Source:     January  and  July  Editions  of  OAG  or  ABC,  1962  to  1971. 
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TABLE  9 

SEVENTY-SIX  CITIES  WERE  SELECTED  FOR  HISTORICAL 

EVALUATION  OF  INTRA-EUROPEAN  SCHEDULED  SERVICES 

INVOLVING  TWENTY  EUROPEAN  COUNTRIES 


Cities  Primarily  Associated  With  Normal 
Commercial  Traffic  (Commercial  Cities) 


Glies  Primarily 

(b)  Other  Importint 

Associated  With 

Commercial  Citiea 

Holiday  Traffic 

Country 

(a)  apital  atie* 

(Secondary  Qties) 

(Hobday  Glies) 

Other  Cities 

United  Kingdom 

London 

Manchester 

Bristol 

Cardiff 

Birmingham 

Teeside 

Newcastle 

Glasgow 

Edinburgh 

Belfast 

Germany 

Cologne 

Frankfurt 
Dusseldorf 

- 

Hamburg 

Munich 

Berlin 

Norway 

Oslo 

Bergen 

- 

Stavangar 

Sweden 

Stockholm 

Gothenburg 

- 

Malmo 

Denmark 

Copenhagen 

Aaihus 

- 

Aalburg 

Spain 

Madrid 

Barcelona 

Gerona 

Reus 

Alicante 

Almeira 

Malaga 

Pal  ma 

Ibiza 

Mahon 

Teneriffe 

Las  Palmas 

Valencia 

Seville 

Bilbao 

Portugal 

Lisbon 

Oporto 

Faro 
Funchal 

- 

Austria 

Vienna 

- 

Innsbruck 

- 

Belgium 

Brussels 

Antwerp 

- 

- 

Netherlands 

Amsterdam 

Rotterdam 

- 

- 

France 

Paris 

Marseille 

Lourdes 

Nice 

Perpignan 

" 

Switzerland 

Berne 

Zurich 

Geneva 

- 

- 

Ireland 

Dublin 

Cork 

- 

- 

Italy 

Rome 

Milan,  Naples 

Rimini 

Genoa 

Greece 

Athens 

- 

Corfu,  Rhodes 

- 

Yugoslavia 

Belgrade 

- 

Dubrovnik 

- 

Luxembourg 

Luxembourg 

- 

- 

- 

Malta 

VaUetta 

- 

- 

- 

Cyprus 

Nicosia 

- 

- 

- 

Finland 

Helsinki 

Turku 

- 

Vassa 
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TABLE  10 

SIX  BASIC  MATRICES  WERE  EMPLOYED  TO  EVALUATE  INTRA- 

EUROPEAN  SCHEDULED  SERVICES  BETWEEN   1,786  POSSIBLE 

CITY  PAIR  COMBINATIONS 


Description/Comments 


Total  Number 

of  City  Pairs 

Involved 


Summary 
A 


Summary 
B 


Links  From  Capital  Cities  To  Capital  Cities 

(Of  Primary  Importance  To  Pobtican  And,  In  Most 

Cases,'   Commercial  Intercommunication). 

Links  From  Capital  Cities  To  Secondary  Cities 
(Of  Secondary  Or,  Occasionally,  Primary  Impor- 
tance'  To  Commercial  Traffic). 

Links  From  Secondary  Cities  To  Secondary  Cities 
(Generally  Of  Tertiary  Importance  To  Commercial 
Traffic'). 

Links  Between  Capital  Cities  And  Holiday  Cities 
(Of  Primary  Importance  To  Holiday  Traffic  And  Of 
Only  Minor  Importance  To  Commercial  Traffic). 

Links  Between  Secondary  Cities  And  Holiday  Cities 
(Of  Secondary  Importance  To  Holiday  Traffic  And, 
Generally,  Of  Negligible  Importance  To  Commercial 
Traffic' ). 

Links  Between  Other  Cities  And  Holiday  Cities 
(Generally  Of  Negligible  Importance  To  Commer- 
cial Traffic). 


All  Links  From  Commercial  Cities  To  Other  Com- 
mercial Cities  (Sum  of  Matrices  1 ,  2  and  3).    This 
Matrix  Can  Be  Regarded  As  Covering  Primarily  Essen- 
tial City  Pair  Links  On  The  Basis  Of  Requirements 
For  Regular  Scheduled  Services  To  Meet  Commercial 
Needs.  '' 

All  Links  To  Holiday  Cities  (Sum  of  Matrices  4,  5  and 
6).    This  Matrix  Can  Be  Regarded  As  Covering  City  Pair 
Links  Which  Would  Not,  In  Most  Cases,  Require  Sched- 
uled Services  For  Normal  Commercial  Traffic  And  Which 
Are  In  The  Main  Associated  With  Holiday  Traffic. 


190 


340 


136 


400 


340 


380 


1,786 


666 


1,120 


1,786 


In  the  cases  of  Germany  and  Switzerland  the  Capital  Cities  are  not  the  principal  commer- 
cial cities  and  in  these  cases  therefore,  the  most  commercially  vital  links  are  associated  with 
their  secondary  cities,  namely,  Frankfurt,  Dusseldorf,  Zurich  and  Geneva. 
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TABLE  1 1 

SIGNIFICANT  NEW  SCHEDULED  SERVICES  HAVE  BEEN 
INTRODUCED  SINCE   1962,  TO  HOLIDAY  DESTINATIONS 
AS  WELL  AS  BETWEEN  PRIMARILY  COMMERCIALLY 
ORIENTED  LINKS 


Aftg  1962,  By  1965 


Summer 


Winter 


Copenhagen-Cologne 

Vienna-Stockholm 

Athens-Madrid 

Lisbon-Athens 

Belgrade-Copenhagen 

Belgrade-Amsterdam 

Rome-Nicosia 

Madrid-Stockholm 

Frankfurt-Oslo 

Copenhagen-Turku 

Helsinki-Milan 

Milan-Belgrade 

Paris-Madrid 

London-Marseille 

Manchester-Cork 

Geneva-Milan 


London -Nicosia 

Copenhagen-Belgrade 

Amsterdam-Belgrade 

Paris-Luxembourg 

Rome-Nicosia 

Stockholm-Madrid 

Stockholm-Vieima 

Athens-Nicosia 

Copenhagen-Cologne 

Frankfurt-Oslo 

Frankfurt- Luxembourg 

Dusseldorf -Madrid 

London-Be  rgen 

Amsterdam-Gothenburg 

Madrid-Zurich 

Dusse  Idorf -Geneva 

Geneva-Milan 


Paris-Malaga 

Luxembourg-Palma 

Lisbon-Las  Palmas 

Lisbon-Faro 

Lisbon-Funchal 

Athens-Nice 

London-Corfu 

London-Dubrovnik 

Paris-Dubrovnik 

Athens-Dubrovnik 

Frankfurt-Palma 

Frankfurt-Las  Palmas 

Frankfurt-Dubrovnik 

Dusseldorf -Palma 

Barcelona-Alicante 

Glasgow-Palma 


London-Malaga 

Brussels-Malaga 

Dublin-Malaga 

Madrid-Palma 

Madrid-Ibiza 

Lisbon-Funchal 

Paris-Lourdes 

Rome-Dubrovnik 

Belgrade-Dubrovnik 

Lisbon-Las  Palmas 

Frankfurt-Palma 

Frankfurt-Las  Palmas 

Barcelona- Alicante 

Barcelona-Malaga 

Zurich-Palma 

Zurich-Nice 
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TABLE  12 

SIGNIFICANT  NEW  SCHEDULED  SERVICES  HAVE  BEEN 
INTRODUCED  SINCE   1962,  TO  HOLIDAY  DESTINATIONS 
AS  WELL  AS  BETWEEN  PRIMARILY  COMMERCIALLY 
ORIENTED  LINKS 


After  196S.  By  1967 


Summer 


Winter 


Stockholm-Lisbon 

Dublin-Madrid 

Brussels-Belgrade 

Dusseldorf -Madrid 

Dusseldorf-Belgrade 

Helsinki-Bergen 

Amsterdam-Gothenburg 

Rome-Marseille 

Oslo-Zurich 

Manchester-Rotterdam 


Dusseldorf-Belgrade 

Stockholm-Bergen 

Copenhagen-Turku 

Rome-Marseille 

Zurich-Berne 

Geneva-Beme 

Belgrade-Milan 

Luxembourg-Milan 


London-Gerona 

Amsterdam-Malaga 

London-Ibiza 

Paris-Las  Palmas 

London-Faro 

Nicosia-Rhodes 

Frankfurt-Malaga 

Dusseldorf-Innsbruck 

Zurich-Dubrovnik 


Amsterdam-Malaga 

Paris-Malaga 

Luxembourg-Palma 

London-Faro 

Lisbon-Faro 

Athens-Nice 

Paris-Perpignan 

Athens-Dubrovnik 

Dusseldorf-Palma 

Dusseldorf-Innsbruck 
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TABLE  13 

SIGNIFICANT  NEW  SCHEDULED  SERVICES  HAVE  BEEN 
INTRODUCED  SINCE   1962,  TO  HOLIDAY  DESTINATIONS 
AS  WELL  AS  BETWEEN  PRIMARILY  COMMERCIALLY 
ORIENTED  LINKS 

After  1967,  By  1969 


Summer 


Winter 


Vienna-Madrid 

Rome-Cologne 

Stockholm-Madrid 

Luxembourg-Athens 

Manchester-Rome 

Manchester-Malta 

Dusseldorf-Lisbon 

London-Antwerp 

Amsterdam-Antwerp 

Cologne-Milan 

Geneva-Marseille 


Stockholm-Belgrade 

Stockholm-Lisbon 

Manchester-Rome 

Manchester-Milan 

Oslo-Zurich 

Oslo-Dusseldorf 

Manchester-Cork 

Manchester-Milan 

Frankfurt-Naples 


Madrid-Gerona 

London-Alicante 

Brussels-Alicante 

Paris-Alicante 

London-Mahon 

Paris-Teneriffe 

London-Rhodes 

Frankfurt-Ibiza 

Frankfurt -Teneriffe 

Frankfurt-Faro 

Dusseldorf-Faro 

Dusseldorf-Malaga 

Barcelona-Almeira 

Zurich-Teneriffe 

Geneva-Malaga 

Geneva-Las  Palmas 

Milan-Dubrovnik 

Frankfurt-Alicante 

Hamburg-Malaga 


London-Alicante 

Madrid-Almeira 

Paris-Teneriffe 

Frankfurt-Almeira 

Frankfurt-Teneriffe 

Dusseldorf-Malaga 

Barcelona-Almeira 

Zurich-Teneriffe 

Zurich-Las  Palmas 

Geneva-Malaga 

Geneva-Las  Palmas 
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TABLE  14 

SIGNIFICANT  NEW  SCHEDULED  SERVICES  HAVE  BEEN 
INTRODUCED  SINCE   1962,  TO  HOLIDAY  DESTINATIONS 
AS  WELL  AS  BETWEEN  PRIMARILY  COMMERCIALLY 
ORIENTED  LINKS 


After  1969,  By  1971 


Summer 


Winter 


Helsinki-Vienna 

Oslo-Paris 

Luxembourg-Lisbon 

Luxembourg-Rome 

Amsterdam-Nicosia 

Frankfurt-Nicosia 

Geneva-Oslo 

Geneva-Luxembourg 

Dublin-Milan 

Zurich-Nicosia 

Dusseldorf -Gothenburg 

Gothenburg- Aarhus 

Zurich-Naples 

Frankfurt-Naples 


Cologne-Rome 

Oslo-Paris 

Dublin-Madrid 

Brussels-Belgrade 

Amsterdam-Nicosia 

Frankfurt-Nicosia 

Dusseldorf -Lisbon 

London-Antwerp 

Amsterdam-Antwerp 

Helsinki-Zurich 

Cologne-Milan 

Dublin-Milan 

Brussels-Naples 

Manchester-Rotterdam 

Geneva-Marseille 


Amsterdam-AUcante 

Madrid-Almeira 

Dublin-Malaga 

Brussels-Ibiza 

Paris-Ibiza 

Amsterdam-Teneriffe 

Barcelona-Teneriffe 

Barcelona-Las  Palmas 

Zurich-Malaga 

Milan-Palma 

Munich-Innsbruck 

Genoa-Rimini 


Amsterdam-Alicante 

London-Ibiza 

Copenhagen-Teneriffe 

Amsterdam-Teneriffe 

Copenhagen-Las  Palmas 

Stockholm-Nice 

Vienna-Dubrovnik 

London-Dubrovnik 

Frankfurt -Ahcante 

Barcelona-Te  ne  rif  fe 

Barcelona-Las  Palmas 

Zurich-Malaga 

Milan-Palma 
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TABLE  15 

THE  GROWTH  OF  SCHEDULED  SERVICES  TO  THE  BALEARiCS 

AND  THE  CANARIES  (WHICH  ARE  MAJOR  ITC  DESTINATIONS) 

HAS  BEEN  SIGNIFICANT 


Summer  Scheduled  Services 


Number  of  City 

Total  Weekly 

Percent 

Pairs  Linked 

R/T  Frequencies 

of  1962 

Destination 

% 

% 

City  Pairs 

Area 

1962 

1971 

26 

Change 

1962 

227 

1971 

373 

Change 

No  Longer 
Served 

BALEARICS 

20 

30% 

64% 

CANARIES 

8 

17 

113 

43 

100 

133 

COMBINED 

28 

43 

54 

270 

473 

75 

17.9% 

ALL  INTRA- 

EUROPEAN 
COMMERCIAL 

220 

260 

18 

4017 

6095 

52 

17.3 

LINKS 

Winter  Scheduled  Services 

Number  of  City 

Total  Weekly 

Percent 

Pairs  Linked 

R/T  Frequencies 

of  1962 

Destination 

% 

% 

City  Pairs 

Area 

1962 
II 

1971 
18 

Change 

1962 
87 

1971 
214 

Change 

No  Longer 
Served 

BALEARICS 

63% 

146% 

CANARIES 

8 

22 

120 

46 

124 

170 

COMBINED 

21 

40 

90 

133 

324 

143 

4.8% 

ALL  INTRA- 

EUROPEAN 
COMMERCIAL 

201 

239 

19 

3016 

5200 

73 

11.6 

UNKS 
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TABLE  16 

IN  SPITE  OF  A  SIGNIFICANT  NUMBER  OF  ITCs  BETWEEN 

COPENHAGEN  AND  MAJOR  EUROPEAN  CAPITALS, 

SCHEDULED  SERVICES  HAVE  CONTINUED  TO  GROW 


Weekly  Scheduled  Round  Trip  Frequencies 
From  Copenhagen 


Summer 

(1962  to  1971 

TO 

1962 

37 

1965 

40 

1967 

1969 

1971 

56 

Increase) 

London 

46 

40 

(51%) 

Paris 

22 

28 

24 

29 

35 

(59) 

Rome 

12 

10 

15 

17 

18 

(50) 

Athens 

5 

6 

4 

5 

6 

(20) 

Amsterdam 

23 

28 

30 

47 

49 

(113) 

Brussels 

10 

27 

21 

21 

28 

(180) 

Vienna 

5 

7 

9 

7 

11 

(120) 

Winter 


TO 

1962 

17 

1965 

1967 

23 

1969 

1971 

(1962tol971 
Increase) 

London 

18 

29 

31 

(83%) 

Paris 

16 

9 

14 

18 

22 

(37) 

Rome 

10 

10 

8 

14 

16 

(60) 

Athens 

3 

3 

4 

- 

4 

(33) 

Amsterdam 

14 

21 

30 

34 

32 

(129) 

Brussels 

9 

13 

13 

21 

21 

(134) 

Vienna 

2 

7 

8 

8 

8 

(300) 
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CHART   J 

U.K-PALMA  SCHEDULED  AIR  FARE  IS  THREE  TIMES  THE  TYPICAL  CHARTER 
AIR  CONTENT.^  IN  SPITE  OF  THIS,  SCHEDULED  SERVICES  STILL  CARRY 
OVER  100.000  PASSENGERS,  AND  AVERAGE  60  PERCENT  LOAD  FACTOR 
IN  SUMMER,  55  PERCENT  LOAD  FACTOR  IN  WINTER 


Passengers.  UK  fo  Palmo 
1,400,000 


1,200,000 


1,000,000 


800,000 


600,000 


400,000 


CHARTER 


200,000  — 


SCHEDULED 


1960/1961  (970/1971 

Source   Air  Tronsporr  World,  Nor  1971 


$U.S.  Air  Fore  Content:^ 
Lor)don  -  Raima  Round  Trip 
200 


150 


100 


50 


OPERATING  COST 
PER  SEAT-!/ 


OPERATING    COST 
PER  PASSENGER 


AIR  FARE 
PER  PASSENGER 


CHARTER  SCHED 


CHARTER  SCHEO 


CHARTER  SCHED 


Source:  TAJ  i\np{fSit 
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CHART    K 

SCHEDULED  DAILY  FREQUENCIES  ARE  BETTER  IN  1971  THAN  IN  1961, 
BETWEEN  LONDON  AND  PALMA.  WINTER  SCHEDULED  TRAFFIC  IS 
CONTINUING  TO  GROW  IN  SPITE  OF  9CIU.S.)/MILE  PASSENGER  YIELD, 
INDICATING  THAT  AT  LEAST  DAILY  SERVICE  YEAR-ROUND  WILL  BE 
MAINTAINED  THROUGH  NATURAL  DEMAND 


ip  Frequencies 


1961/62  1971/72 

Source     TAI/IACA    Analysis  Dec.  1971 


1961 


IBERIA  Submission  to  CAB  re  Trovel  Group  Chorter  Proceedings 
Winter  69/ 70  Winter  70/71 


Possenqers: 
L.F. 


24,529 
5l7o 


24,961 
54  5% 


Source    IBERIA    Company  Records 
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TABLE  17 

THE  GROWTH  RATES  OF  CHARTER  TRAFFIC  AND  SCHEDULED 

TRAFFIC  TO  SPAIN  HAVE  PROCEEDED  ON  INDEPENDENT 

AND  UNRELATED,  BUT  PARALLEL,  TRENDS 


Number  of  Passengers  To  and  From  Spain 


By 

By 

Scheduled 

% 

Charter 

% 

Airline 

Change 

Airline 

Change 

1963 

1,371,027 

912,271 

1964 

1,664,340 

21% 

1 ,387,898 

52% 

1965 

2,024,589 

21 

1,954,684 

41 

1966 

2,365,300 

17 

2,611,315 

33 

1967 

2,529,178 

7 

3,491,365 

33 

1968 

2,840,543 

12 

4,570,852 

31 

1969  3,234,260  14  6,251,607  37 


% 

Total 

Change 

1963 

2,283,298 

1964 

3,052,238 

34% 

1965 

3,979,273 

30 

1966 

4,976,615 

25 

1967 

6,020,543 

21 

1968 

7,411,395 

23 

1969 

9,485,867 

28 

Source:       Trafico  Aero  International  en  Espana  en  Minterio  del  Aire.  1969 
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TABLE   18 

INTRA-EUROPEAN  INCLUSIVE  TOUR  REGULATIONS  HAVE 
BEEN  CONSIDERABLY  RELAXED  BY  CERTAIN 
COUNTRIES  OVER  THE  LAST  DECADE 


Intra-European  Inclusive  Tour  Regulations  -  Outlines 

U.K.:  Single  Destination  permitted. 

Prior  to  and  during  1972  the  charge  for  total  package  had  to  conform  to 
"Provision  1 "  i.e.  not  less  than  the  lowest  applicable  1968  scheduled  fare, 
but  with  no  minimum  set  for  winter  ITCs  to  most  destinations,  and 
other  reductions  (20  to  50%)  permitted  for  summer  ITCs  depending  on 
destination  and  tour  duration.  By  year  end  1972  U.K.  abolished  price  re- 
striction. 

Airlines  must  file  anticipated  ITC  flight  blocks  in  advance  for  authorization, 
listing  trips,  seats,  tour  duration,  prices,  tour  operators,  and  other  details. 


Germany: 


No  restrictions. 


Scandinavia:     Tour  cannot  be  less  than  seven  days. 
Groups  cannot  be  less  than  15  people. 
No  shopping  flights  allowed. 

Netherlands:     Charge  for  total  package  must  not  be  less  than  60  percent  of 
lowest  applicable  scheduled  fare. 


Spain:  No  restrictions. 

Switzerland:      No  restrictions. 
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TABLE  19 

THE  MOST  SdCCESSFUl.  EUROPEAN  MAJOR  TOUR  OPERATORS  ARE 
CLOSELY  ALLIED  TO  AIR  CARRJERS  (IN  THE  CASE  OF  U.K. 
AND  SCANDINAVIA)  OR  TO  LARGE  CONSUMER  MARKET- 
ING OUTLETS  (IN  THE  CASE  OF  GERMANY) 


U.K.  Major  Tour  Operators 

Clarksons 

Thomson  Sky  Tours 

Thomas  Cook  &  Son  Ltd.  (Cooks) 

Cosmos 

Global  Tours 

Horizon  Tours 

Air  Holdings  Group 

Lunn-Poly 

Fortes 


Approximate  (1970)  ITC 

Annual  Tour  Passengers 

Relationships  (1969) 

700,000 

Court  Line 

500,000 

Britannia  Airways 

500,000 

Independent 

400,000 

Monarch  Airlines 

400,000 

Caledonian  Airways 

300,000 

Independent 

300,000 

British  United  Airways 

300,000 

Transport  Holding  Co. 

200,000 

Hotels/Caterers/etc. 

Scandinavian  Major  Tour  Operators 


Tjaereborg  Rejser 
Spies  Rejser 
Scandinavian  Touring 


1 ,000,000 

Sterling  Airways 

500,000 

Conair 

200,000 

Independent 

West  German  Major  Tour  Operators 

Touristik  Union  Internationa] 
Nechermann  Und  Reiser 
Quelle  (Transerrgra-Reiser) 
Kanfhof-Reiser 


800,000 

Consortium  Si.x  Tour 

Agencies 

600,000 

Large  Department  Store 

Chain 

400,000 

Large  Department  Store 

Chain 

200,000 

Large  Department  Store 

Chain 

51-146   O  -  76  -  Dt.2 
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EUROPEAN  ORIGINATING  INCLUSIVE  TOURS  TO  LONG  DISTANCE 
DESTINATIONS  WILL  CONTINUE  TO  GROW  AND  WILL  COMPRISE 
ABOUT  TEN  PERCENT  OF  TOTAL  EUROPEAN  ORIGINATING  ITCs, 
EVEN  WITH  NO  CHANGE  IN  US/ECAC  NORTH  ATLANTIC  ITC 
REGULATIONS 
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European  Originofing 
ITC  Passengers  (Millions) 
4.0 


3  5 


3.0 


2.5 


2.0 


15 


Potential  including  USA 
as  Destination,  under 
Revised  ECAC/USA 
I  stop  ITC  Policies , 


'j       TAI  Continued  Projection- 
Ty  of  Boeing  Forecast 

'y  at  175%  Annual  Growth 


,•  Total  Europe- Long  Distance  ITC  Destinations, 
excluding  USA 


Europe -Americas,  excluding  USA 
Europe  -  Africa,  excluding  Nor  If)  Africa 

Europe  -  Far  East  /A  ustralia   I 


1969  1971  1973 


1975 


1981 


Source   The  Boeing  Company  Report  A2-5I50,  September  1970 
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TABLE  20 

A  STUDY  BY  DEUTSCHE  AIRBUS  FORECASTS  SIGNIFICANTLY 
HIGHER  GROWTH  RATES  FOR  LONG  DISTANCE  AIR  TOURISM 
THAN  FOR  SHORT  AND  MEDIUM  DISTANCE  AIR  TOURISM  OUT 
OF  GERMANY,  WITHOUT  HAVING  TAKEN  INTO  ACCOUNT  SIG- 
NIFICANT CHANGES  IN  TRANSATLANTIC  CHARTER  REGULATIONS 


Total  Air  Tourism' 


1968 


1974 


1980 


Average  Trip  Distance  (St.  Mi.)  1187 

Share  in  Total  German 

Air  Tourism*  100% 

Annual  Passengers  Growth  Factor 


18.8% 


1375 


100% 


6.7% 


1563 
100% 


Short  &  Medium  Distance  Air  Tourism 

Average  Trip  Distance  1000  1062  1125 

Share  in  Total  German 

Air  Tourism  95%  92.5%  90% 

Annual  Passengers  Growth  Factor  16.9%  6.2% 


Long  Distance  Air  Tourism 


Average  Trip  Distance^ 

Share  in  Total  German 
Air  Tourism 

Annual  Passengers  Growth  Factor 


5000 

5125 

5313 

5% 

7.5% 

10% 

-J 

27.1% 

11.9% 

'  73%  of  which  will  be  by  charter  in  1974.    (Deutsche  Airbus-<;mbH  report). 


2.. 


East  Africa  and  the  USA  are  the  most  important  destination  regions  today  in  the 
category  exceeding  3500  kilometers."    (Deutsche  Airbus-GmbH  report). 


SOURCE:    German  Air  Tourism  In  the  Next  Ten  Years 
Deutsche  Airbus-GmbH. 
Zeitschrift  fur  Verkehrswissenschaft ,  No.  4,  1969. 
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CHART   N 

IN  SPITE  OF  THE  MASSIVE  GROWTH  OF  TOTAL  INTRA- EUROPEAN 
ITC  TRAFFIC, THE  WINTER  PERIOD^'  PROPORTION  IS  INCREASING 
STEADILY 


Percent  of  Annuel  ITC  Troffic 
in  Winter  Period  Only 


Ha 

XAfHUXCD     h4  A  VlftAI  lllil    CLJADC:^ 

40 

^-*»'^ 
^^^ 

35 

^^^                                                                       - 

„,i^^ 

^^ 

j^^:^:^^ 

30 

/ 

25 

20 



/</      - 

15 

/ 

/ 

10 

X 

,.^€^ 

*■  Potential 

5 

— 

^y^ 

— 

0 

^^                    Actual  < 

1      1      1 

1      1      1 

1969/70 


'ITAOefinfs  Intro-Europe  ITC  Winter  Seoson  OS  November  -  Morcti  l5month5) 
ond  ITC  Summer  Season  os  April-  October  (7  montlis) 


Source    ITA  Report  I97I/I-E 
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[The  "Appendix"  to  the  exhibit  of  Overseas  National  Airways, 
consisting  of  detailed  market-by-market,  year-by-year  analyses,  has 
been  omitted.  The  material  is  on  file  with  the  subcommittee.] 


Prepabed  Statement  of  Robert  M.  Beckman 

I  am  Robert  M.  Beckman.  I  appear  before  this  honorable  subcommittee  in  its 
inquiry  into  Civil  Aeronautics  Board  enforcement  procedures  as  attorney  for  Air 
Europe  International,  S.A. 

Air  Europe  is  a  Luxembourg  corporation  which  obtained  licenses  from  the 
Luxembourg  and  Mexican  governments  to  operate  scheduled  air  service  between 
Luxembourg  and  Tijuana,  Mexico.  Air  Europe  had  contracted  for  aircraft  and 
crews,  engaged  in  expensive  advertising  and  marketing,  and  planned  to  initiate 
service  September  2,  1974. 

Its  operation  was  entirely  outside  the  borders  of  the  United  States  and  en- 
tirely outside  the  jurisdiction  of  the  Civil  Aeronautics  Board.  Its  flights  which 
would  transit  United  States  airspace  and  land  at  Bangor,  Maine  for  refueling 
westbound,  complied  in  every  way  with  U.S.  law  and  regulations. 

No  oflacer  of  the  United  States  had  any  right  to  interfere  with  Air  Europe's 
operation.  The  operation  violated  no  law  of  the  United  States.  Moreover,  the 
United  States  was  and  is  expressly  bound  by  a  formal  treaty,  ratified  by  the 
United  States  on  the  advice  of  the  Senate,  to  accord  freedom  of  transit  for 
persons  en  route  to  or  from  Luxembourg.  (Treaty  of  Friendship,  Establishment 
and  Navigation  between  the  United  States  and  Luxembourg,  TIAS  5306  (1963), 
article  II,  clause  2) . 

Air  Europe  did  everything  above  board.  In  May  1974,  I,  as  attorney  for  Air 
Europe,  explained  to  the  CAB's  Bureau  of  Enforcement  how  Air  Europe  pro- 
posed to  operate  and  market  its  service.  I  told  the  Bureau  of  Enforcement  that 
I  would  provide  any  information  or  documents  they  might  require.  The  Bureau 
of  Enforcement  informally  confirmed  that  they  saw  nothing  illegal  in  Air  Europe's 
proposed  plan  of  operation. 

Air  Europe,  however,  was  offering  a  service  of  which  members  of  the  CAB's 
Bureau  of  International  Affairs  and  General  Counsel's  oflBce  disapproved :  it 
would  enable  Europeans  and  Americans  who  would  accept  the  difficulties  and 
inconvenience  of  a  circuitous  trip  via  Luxembourg  and  Tijuana  the  opportunity 
to  save  some  money.  Air  Europe  (forgive  me  using  a  dirty  word),  was  a  low- 
fare  service. 

Officials  of  the  Bureau  of  International  Affairs  and  General  Counsel's  office 
hatched  a  plot.  They  would  recommend  to  the  Civil  Aeronautics  Board  that  Air 
Europe  was  illegal.  They  would  leak  to  the  press  that  Air  Euroi)e  was  illegal  and 
tliat  the  Board  would  find  some  way  of  stopping  Air  Europe.  The  adverse 
publicity  would  destroy  the  marketability  of  Air  Europe's  service.  Air  Europe 
would  never  be  able  to  get  off  the  ground. 

The  plot  was  executed  to  perfection.  The  press  in  July  and  August  carried 
exciting  stories  attributed  to  unnamed  CAB  "officials,"  that  Air  Europe  was  a 
"cancer,"  a  "subterfuge,"  that  the  CAB  would  stop  Air  Europe,  and  the  piece  de 
resistance,  that  U.S.  marshals  would  board  Air  Europe's  flights  at  Tijuana  and 
force  Air  Europe  aircraft  down  in  U.S.  territory. 

This  is  exciting  stuff.  It  shows  imagination,  verve,  and  daring.  These  are 
special  men  who  executed  this  assassination  plot. 

The  best  part  of  the  whole  thing  was  that  the  CAB  would  officially  state  that 
it  had  made  no  determination  as  to  the  legality  of  Air  Europe  and  deny  that 
any  official  act  had  occurred.  It  all  worked  as  planned. 

The  press  campaign  destroyed  the  marketability  of  Air  Europe's  service. 
When  Air  Europe  went  to  court  to  enjoin  the  press  campaign,  the  CAB  blinked 
their  baby  blue  eyes,  and  said,  "We  didn't  do  anything."  The  court  sym- 
pathized with  Air  Europe  but  said  that  the  CAB  itself  had  done  nothing  and 
threw  our  case  out. 

The  CAB  is,  in  my  opinion,  Mr.  Chairman,  responsible  for  the  destruction  of 
.\ir  Europe.  The  CAB  members  were  misled  by  their  staff.  They  were  given 
false  information  regarding  Air  Europe's  Mexican  authority.  The  staff  knew 
It  was  false  in  August  of  1974;  and  in  December  1974  still  had  not  told  the 
Board  it  was  false. 
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Air  Europe  has  formally  requested  the  Board  to  set  this  matter  right  and 
discipline  the  miscreant  members  of  its  staff.  The  CAB  has  refused.  Air  Europe 
has  appealed  to  the  courts,  but  the  cover  was  too  good.  The  courts  have  refused 
to  take  action.  We  turn  to  the  Congress  and  to  the  American  people.  We  hope 
that  the  glare  of  publicity  and  such  action  as  the  Congress  may  take  pursuant 
to  its  oversight  responsibilities  can  help  us.  No  other  part  of  our  government 
will. 

This  is  a  chilling  story.  We  Americans  hoped  that  our  laws  and  traditions 
would  prevent  such  an  occurrence  reminiscent  of  the  odious  Courts  of  In- 
quisition and  Star  Chamber  from  which  our  ancestors  fled.  Our  laws  are  ob- 
viously deficient  if  Air  Europe's  completely  legal  operation  can  be  destroyed 
with  impunity  and  without  recourse. 

Mr.  Chairman,  I  would  respectfully  suggest  that  the  subcommittee  consider  a 
bill  to  apply  the  approach  taken  in  Pub.  L.  93-502  relating  to  violations  i)y  gov- 
ernment employees  of  the  Freedom  of  Information  Act.  It  was  provided  that  the 
Civil  Service  Commission  must  promptly  initiate  proceedings  to  determine  if 
disciplinary  action  is  warranted  against  agency  personnel  who  arbitrarily  and 
capriciously  withhold  information. 

I  think  the  Civil  Service  Commission,  or  an  ombudsman,  or  criminal  laws,  or 
statutory  amendment  of  the  judicially-created  immunity  from  suits  for  civil 
damages  should  be  considered  by  this  subcommittee.  Some  way  must  be  found. 
America  cannot  stand  proudly  before  the  world  as  the  citadel  of  liberty  when 
within  its  walls  there  is  such  rot  as  the  Air  Europe  case  reveals. 


Senator  Kennedy.  Mr.  Yohe  is  our  last  witness.  Mr.  Yohe  is  Di- 
rector of  the  Office  of  the  Consumer  Advocate. 

Mr.  Yohe  joined  the  CAB  in  1968  following  3  years  with  Cono;ress- 
man  Francis  E.  Walters  of  Pennsylvania.  Before  that  he  was  a  news- 
paperman for  nearly  20  years.  Kindly  introduce  your  associates. 

STATEMENT  OF  JACK  YOHE,  DIRECTOR  OF  THE  OFFICE  OF  CON- 
SUMER ADVOCATE,  CIVIL  AERONAUTICS  BOARD,  ACCOMPANIED 
BY  ARTHUR  SIMMS,  ACTING  DEPUTY  DIRECTOR,  BUREAU  OF 
ECONOMICS,  AND  PETER  EDISON,  ATTORNEY,  OFFICE  OF  THE 
CONSUMER  ADVOCATE,  AND  BRINLEY  H.  WILLIAMS.  ANALYST, 
CIVIL  AERONAUTICS  BOARD 

Mr.  Yohe.  Thank  you,  Senator  Kennedy. 

To  my  left  is  Peter  Edison,  attorney  in  the  Office  of  Consumer  Ad- 
vocate, Mr.  Williams,  an  analyst,  and  to  my  right  Arthur  Simmons, 
the  Acting  Deputy  Director  of  Bureau  of  Economics.  Senator,  I  would 
like  to  summarize  my  statement,  and  I  would  like  to  thank  you  and 
your  subcommittee  for  this  opportunity  to  come  before  you  and  ex- 
plain the  roles  and  goals  of  the  CAB's  Office  of  Consumer  Advocate. 

The  office  which  I  direct  was  the  first  consumer  advocate's  office  in  a 
Federal  regulatory  agency.  You  noticed  my  background.  I  came  to  the 
Board  in  1963,  after  nearly  20  years  as  a  newspaperman.  From  those 
years  I  draw  a  keen  appreciation  for  the  need  for  openness  in  Govern- 
ment and  the  right  of  the  individual  to  be  heard  in  the  process  of  his 
Government,  and  I  remain  committed  to  these  ideals.  The  growth  of 
consumer  affairs  personnel  at  the  Board  reflects  the  ever  increasing 
awareness  and  concern  of  the  Board  toward  problems  of  consumers  of 
air  transportation  services.  From  a  small  component  in  the  Board  the 
office  has  matured.  Its  staff  includes  eight  analysts  and  three  attorneys. 
The  office  has  written  and  published  two  consumer  guidebooks,  one  for 
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shippers  and  one  for  passengers.  The  passenger  guidebook  has  gone 
into  three  printings  and  currently  over  a  half  million  are  in  circulation. 
A  Spanish  one  is  now  ready  for  Spanish-speaking  Americans.  The 
office  believes  not  only  that  it  is  not  enough  merely  to  tell  the  public 
what  the  Board  thinks  on  a  given  issue,  but  also  that  there  is  a  real 
need  to  tell  the  Board  what  the  public  thinks.  In  line  with  that  belief, 
the  staff  has  prepared  several  documents  based  on  areas  of  consumer 
concern  which  have  surfaced  in  consumer  correspondence. 

Former  Chairman  Robert  D.  Timm  reconstituted  the  Office  on  Oc- 
tober 28,  1974,  redesignating  it  in  the  process  the  Office  of  the  Con- 
sumer Advocate,  and  formally  adding  voice  to  our  efforts.  As  a  result 
of  an  amendment  to  the  Board's  regulations,  our  status  is  now  that  of 
a  party  before  the  Board  on  an  equal  footing  with  other  Board  Bureaus 
and  other  parties,  with  no  requirement  of  prior  concurrence  by  any 
other  bureau  or  office  as  before.  With  our  ability  to  speak  out  in  the 
established  Board  framework,  the  consumer  has  gained  a  means  of 
expression  in  the  many  areas  of  his  concern. 

While  the  Office  has  not  gained  authority  to  implement  its  ideas  or 
otherwise  directly  affect  changes,  this  wdll  doubtless  be  forthcoming 
as  it  further  matures  in  the  advocacy  role.  We  perceive  this  change  as 
coming  in  terms  of  Board  sensitivity  toward  and  recognition  of  the 
rights  and  needs  of  consumers  on  a  footing  equal  to  those  of  the  in- 
dustry which  the  Board  regulates. 

AUTHORITY  AND  BUDGET  OF  THE  OFFICE  OF  THE  CONSUMER  ADVOCATE 

Senator  Kennedy.  Let  me  ask  you  at  this  point,  what  powers  do 
you  have  ? 

Mr.  YoHE.  Ours  is  referring.  We  take  the  complaints,  we  analyze 
them 

Senator  Kennedy.  Do  you  have  any  power  ?  Any  kind  of  individual 
authority  over  your  own  budget,  for  example? 

Mr.  YoHE.  Since  October  28,  we  were  given  the  authority  to  par- 
ticipate in  Board  proceedings.  I  have  not  been  given  additional 
budget. 

Senator  Kennedy.  I  am  not  really  asking  for  your  additional  kind 
of  budget.  You  have  a  little  budget  every  year  for  your  particular 

Mr.  YoHE.  Yes. 

Senator  Kennedy.  You  do  ? 

Mr.  YoHE.  Yes. 

Senator  Kennedy.  Can  you  use  that  budget  any  way  that  you  want 
to  use  it  ? 

Mr.  YoHE.  That  is  right. 

Senator  Kennedy.  Who  determines  the  total  ? 

Mr.  YoHE.  We  submit  a  budget  to  the  controller 

Senator  Kennedy.  Who  is  he  ? 

Mr.  YoiiE.  The  Office  itself,  the  Board  controller,  it  goes  to  the 
managing  director  and  a  presentation  is  made  to  the  Bureau  of  the 
Budget.  The  Bureau  of  the  Budget  makes  its  final  determination. 

Senator  Kennedy.  What  is  your  budget  ? 

Mr.  YoiiE.  $380,000. 

[This  figure  was  corrected  by  Mr.  Yohe  in  his  letter  of  April  14, 
197.5,  printed  on  p.  10,55,  below.] 
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Senator  Kennedy.  How  has  that  changed  over  the  period  since  the 
setting  up  of  the  department  ? 

Mr.  YoHE.  Increase  in  salaries  for  three  analysts.  That  is  the  only 
change. 

Senator  Kennedy.  Since  when  ? 

Mr.  Yohe.  Since  October  28. 

Senator  Kennedy.  And  so  final  approval  is  given  by  the  Board 
itself  ? 

Mr.  YoHE.  It  is  given  by  the  Board,  yes. 

Senator  Kennedy.  Have  you  requested  more  ? 

Mr.  Yohe.  Immediately  after  the  Office  was  created,  the  Office  of 
Consumer  Advocate,  I  asked  for  five  additional  staff  members. 

Senator  Kennedy.  And  now  you  are  up  to  three  ? 

Mr.  YoHE.  I  was  turned  down  on  the  five  because  I  was  told  that  they 
did  not  have  that  kind  of  money  in  the  budget  and  that  0MB  would 
not  allow  an  increase. 

However,  on  appeal  to  the  managing  director,  I  was  allowed  three 
new  employees,  two  analysts  and  the  other  one  will  be  a  secretary. 

Senator  Kennedy.  So  I  suppose  the  answer  to  my  earlier  question  is 
you  do  not  have  control  of  the  budget  ? 

Mr.  Yohe.  No. 

Senator  Kennedy.  What  are  you  talking  about  in  terms  of  com- 
parisons to  other  parts  of  the  CAB  ?  What  is  the  magnitude  of  your 
budget  compared  with  other  Bureaus?  You  have  indicated  you  have 
about  $400,000.  What  about  the  other  major  divisions,  the  Bureau  of 
Enforcement  for  example,  or  the  Bureau  of  Economics  ? 

Mr.  Yohe.  I  cannot  answer  that  right  now,  but  the  Bureau  of  Eco- 
nomics, they  tell  me,  has  a  $2  million  budget. 

Senator  Kennedy.  $2  million  budget.  What  about  the  other 
departments  ? 

Mr.  Yohe.  I  do  not  know,  Senator,  I  will  have  to  supply  that  to  you. 

[The  following  letter  was  submitted  for  the  record :] 

Civil  Aeronautics  Board, 
Washington,  B.C.,  April  14, 1975. 

Hon.  Edward  M.  Kennedy, 
U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  In  the  course  of  the  hearing  before  the  Subcommittee  on 
Administrative  Practice  and  Procedure  on  February  19,  you  requested  a  com- 
parison of  the  budget  of  the  CAB  Office  of  Consumer  Advocate  with  the  budget  of 
other  bureaus.  The  comparison  follows  below. 

I  would  like  to  point  out  that  the  figures  submitted  herewith  correct  two  in- 
accuracies (an  overstatement  on  the  one  hand,  an  understatement  on  the  other) 
which  resulted  from  my  inadvertent  use  of  a  raw  salary  figure  projected  on  an 
annual  basis,  rather  than  the  figure  from  the  Board's  budget  estimates  which 
takes  into  account  factors  such  as  personnel  benefits  and  "other  objects"  (travel, 
rent,  supplies,  promotions,  etc.). 

In  my  testimony  I  referred  to  a  $380,000  budget  for  the  Office  of  Consumer 
Advocate  (OCA).  In  fact,  the  figure  I  had  in  mind  was  $305,480,  which  was  taken 
from  the  Board's  staffing  plan  report  showing  the  pure  salary  figure  for  the 
Office's  19  positions  as  of  January  31,  1975,  projected  on  an  annual  basis 

That  figure,  however,  is  not  the  one  used  in  arriving  at  the  Board's  budget  esti- 
mates, since,  as  I  indicated  above,  it  does  not  factor  in  such  items  as  personnel 
benefits  and  "other  objects."  The  figure  that  does  include  these  factors  is  $430,000. 
Analyzed  by  program  cost,  this  breaks  down  into  $41,000  each  for  OCA  activity 
in  cases  involving  Awards  of  Operating  Authority  and  Regulation  of  Rates  and 
Fares,  and  $353,000  for  Enforcement  and  Consumer  Advocacy. 
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OCA'S  total  budget  estimate  compares  with  the  following  totals  for  other  CAB 
Bureaus  and  Offices  as  follows : 

In   millions 

Office  of  Members $1,032 

Office  of  Equal  Employment  Opportunity 90 

Office  of  General  Counsel 1.  225 

Office  of  the  Secretary 468 

Bureau  of  Accounts  and  Statistics 3,  062 

Bureau  of  Economics 3,097 

Bureau  of  Enforcement 2, 162 

Bureau  of  Administrative  Law  Judges 1, 155 

Bureau  of  International  Affairs 884 

Bureau  of  Operating  Rights 2, 136 

Management  Support  Offices 1,  869 

For  added  information,  I  have  included  copies  of  page  16  of  the  Board's  Budget 
Estimates  for  Fiscal  Year  1976,  which  provides  a  more  detailed  breakdown  of  the 
totals  listed  above. 
Sincerely, 

Jack  Yohe, 
Director,  Office  of  the  Consumer  Advocate. 


Attachment  A. 
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Senator  Kennedy.  But  it  would  be  safe  to  say  it  is  substantially 
more  than  yours  ? 

Mr.  YoHE.  That  is  correct. 

Senator  Kennedy.  How  is  a  decision  made  whether  you  will  get  a 
little  increase  or  whether  they  will  get  a  little  increase  ? 

Mr.  YoHE.  I  guess  the  answer  to  that  is  I  have  to  make  a  convincing 
story  there  is  a  need  and  have  to  make  a  presentation. 

INADEQUATE   ENFORCEMENT  AND  INVESTIGATORY  POWERS 

Senator  Kennedy.  Now,  what  can  you  do  about  any  of  the  com- 
plaints ?  What  kind  of  enforcement  powers,  what  kind  of  teeth,  do  you 
have  ? 

Mr.  YoHE.  We  have  no  enforcement  authority  whatever.  What  we 
do,  we  discover  a  violation  of  the  act  of  the  Board  regulations,  we  then 
go  to  the  Bureau  of  enforcement  and  make  a  presentation  or  recom- 
mendation. 

Senator  Kennedy.  What  percent  of  the  Bureau  of  Enforcement's 
effort — ^budget  or  manpower  is  spent  pursuing  the  issues  that  you  raise  ? 
Do  you  know?  ,  ;- 

Mr.  YoHE.  I  do  not  know. 

Senator  Kennedy.  Would  you  say  approximately  5  percent  would  be 
a  fair  estimate  of  it  ?  I  understand  it  is  closer  to  3  percent. 

Mr.  Yohe.  I  would  think  3  to  5  percent. 

Senator  Kennedy.  Three  to  five  percent. 

Mr.  Yohe.  We  have  had  success,  though,  even  though  it  is 

Senator  Kennedy.  I  am  sure  you  are  trying  to  do  the  best  job  you 
possibly  can.  The  question  is,  what  kind  of  authority  do  you  have  to  do 
your  job?  This  is  really  the  point  that  we  are  trying  to  develop.  And  it 
would  appear  to  me  that  you  have  a  herculean  job  and  you  are  not  given 
the  equipment  to  do  it.  But  that  is  something  that  we  are  trying  to  find 
out.  I  am  sure  that  you  are  doing  the  best  possible  job  with  the  kind  of 
manpower  and  authority  that  you  have.  But  as  I  understand  it,  you 
don't  have  the  authority  to  investigate  consumer  complaints,  do  you? 
Can  you  send  investigators  out  in  to  the  field  ? 

Mr.  Yohe.  We  have  never  asked;  we  have  never  sent  any  out.  We 
have  gone  through  the  Bureau  of  Enforcement  and  asked  their  investi- 
gators to  go  out. 

Senator  Kennedy.  So  you  are  really  dependent  upon  whether  they 
want  to  do  it  or  not  ? 

Mr.  Yohe.  That  is  correct. 

Senator  Kennedy.  You  have  been  unable  to  send  people  out,  I  under- 
stand. It  that  due  to  a  shortage  of  personnel  ? 

Mr.  Yohe.  I  think  it  is  the  shortage  of  manpower. 

Senator  Kennedy.  If  you  only  have  a  few  staff,  it  is  impossible  to 
use  them  in  this  function  ? 

Mr.  Yohe.  Yes. 

Senator  Kennedy.  Would  you  like  to  ? 

Mr.  Yohe.  The  ideal  staff  would  be  a  staff  of  investigators  assigned 
directly  to  the  Office  of  Consumer  Advocate,  with  the  same  authority 
as  the  investigators  in  BOE,  to  go  out  into  the  field,  take  audits,  and 
do  what  is  necessary. 

Senator  KenneIdy.  I  could  not  agree  with  you  more. 
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Let  me  ask  you  another  question.  Have  you  every  made  that  suffires- 
tion  ?  ^^ 

Mr.  YoHE.  That  has  been  suggested,  just  in  conversation,  though,  on 
how  to  make  an  effective  operation. 

Senator  Kennedy.  As  we  look  into  the  CAB,  we  are  finding  a  lot  of 
conversations,  and  a  lot  of  other  little  decisions  that  are  made,  but 
not  quite  made.  Well,  in  those  conversations  have  you  been  encouraged? 
Or  would  you  say  you  were  discouraged  in  seeking  greater  authority  ? 

Mr.  YoiiE.  I  think  I  have  been  discouraged  because  I  have  been  told 
there  is  just  no  manpower  and  no  money  to  do  it. 

Senator  Kennedy.  How  about  the  authority  to  use  even  your  own 
manpower  to  require  refunds  or  issue  complaints  ? 

Mr.  Yoiie.  Our  travel  budget  is  so  limited.  Actually  it  is  only  $3,000 
for  a  year. 

Senator  Kennedy.  How  much  ? 

Mr.  Yoke.  $3,000. 

Senator  Kennedy.  And  the  way  the  air  fares  cost. 

Mr.  Yohe.  I  asked  for  $5,000. 

Senator  Kennedy.  You  could  go  by  car  or  bus. 

Mr.  YoHE.  About  the  best  thing  I  can  do  is  go  in  a  cab  over  to 
National  Airport.  The  Board  itself 

Senator  Kennedy.  Well,  part  of  the  problem  is  that  the  fact  that 
there  is  a  department  under  your  control,  complete  with  title,  suggests 
to  people  that  there  is  an  authority  that  exists  in  CAB  that  really  has 
the  equipment,  the  power,  and  the  authority  to  really  to  a  job.  Quite 
clearly  you  are  trying  to  do  a  job  with  extremely  limited  resources  and 
power  and  authority,  and  in  many  ways  it  misleads  the  public  in  terms 
of  how  they  feel  their  interests  are  being  protected.  Again,  it  is  abso- 
lutely no  reflection  on  you  or  your  associates. 

relations  with  other  parts  of  cab 

Let  me  ask,  I  imagine  part  of  your  responsibility  is  to  talk  or  make 
speeches  or  presentations  about  your  particular  Department.  Is  that 
correct  ? 

Mr.  YoHF«  That  is  correct. 

Senator  Kennedy.  And  when  you  talk  about  what  you  are  trying  to 
achieve  in  the  Department,  do  you  not  ? 

Mr.  YoHE.  That  is  right. 

Senator  Kennedy.  Is  that  function  encouraged  by  the  Board,  or 
has  it  been  in  the  past  ? 

Mr.  Yoke.  I  would  say  it  is  encouraged  by  the  Board  at  the  moment. 

Senator  Kennedy.  Pardon  ? 

Mr.  YoHE.  It  is  encouraged  by  the  Board. 

Senator  Kennedy.  At  the  moment  ? 

Mr.  Yohe.  But  again  we  get  back  to  the  traveling  budget.  We  can 
only  take  three  or  four  trips  in  a  year. 

Senator  Kennedy.  Have  you  ever  been  in  a  situation  where  you 
have  made  a  speech  and  been  asked  why  you  made  that  speech  ? 

Mr.  Yohe.  No,  Senator.  The  only  occasion  was  when  I  made^a  pres- 
entation to  the  airline  customer  relations  directors  in  April  1974  when 
I  took  off  on  the  tariffs  and  asked  for  a  simplification.  There  was  some 
uncomplimentary  comments,  I  guess,  from  the  staff  level,  but  not  from 
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the  Board  itself.  I  have  nothing  but  encouragement  from  the  five 
Board  members. 

Senator  Kennedy.  Why  would  they  be  uncomplimentary  ? 

Mr.  YoHE.  Well,  one  individual  Bureau  head  said  I  did  a  disservice 
to  the  airlines. 

Senator  Kennedy.  Disservice  to  the  airlines? 

Mr.  YoHE.  To  the  airlines. 

Senator  Kennedy.  I  thought  it  was  the  public  you  were  supposed 
to  be  looking  after. 

Mr.  YoHE.  That  is  right,  and  I  do  not  intend  to  forget  that. 

Senator  Kennedy.  Has  the  past  chairman  of  the  Board  ever  tried 
to  discourage  you  from  making  any  statements  on  tariffs? 

Mr.  YoHE.  The  criticism  came  from  his  administrative  assistant. 

Senator  Kennedy.  His  administrative  assistant? 

Mr.  YoHE.  That  is  right. 

Senator  Kennedy.  What  was  that  all  about  ? 

Mr.  YoHE.  He  said  I  took  a  broad  ax  approach. 

Senator  Kennedy.  A  what  ? 

Mr.  YoiiE.  A  broad  ax  approach,  something  that  could  have  been 
corrected  if  he  had  just  informed  me,  but  we  have  been  fighting  for 
years. 

Senator  Kennedy.  For  what? 

Mr.  YoHE.  To  clean  up  the  tariffs  so  the  general  public  know  what 
they  mean. 

Senator  Kennedy.  That  is  what  the  regulations  require,  don't  they  ? 
As  we  read  into  the  record  this  morning,  the  regulations  state  that 
the  tariffs  are  supposed  to  be  simple  and  understandable.  You  heard 
the  witnesses  testify  this  morning  how  vast  and  complex  and  mislead- 
ing the  tariffs  are.  You  have  been  trying  to  do  your  job,  to  clarify  the 
tariffs  and  make  them  more  understandable— for  that  you  were  criti- 
cized, at  least  by  some  of  the  staff  people  ? 

Mr.  YoHE.  That  is  right. 

Senator  Kennedy.  I  do  not  know  how  you  handle  that  particular 
problem  unless  you  hit  it  with  a  broadax.  It  seems  to  me  it  needs  an 
even  bigger  one. 

Mr.  Yoiie.  a  few  have  come  to  the  defense  of  the  air  carriers,  but 
the  air  carriers  themselves  have  decided  it  was  correct  and  TWA  and 
United  have  already  done  something  about  cleaning  up  their  own 
tariffs. 

Senator  Kjennedy.  If  you  will  excuse  me,  we  just  have  a  few  more 
questions  we  would  like  to  cover.  We  are  going  to  try  and  help  you  get 
some  authority. 

Mr.  YoHE.  Thank  you  very  much,  Senator. 

Senator  Kennedy.  We  want  to  know  if  additional  legislative  au- 
thority is  necessary.  Obviously,  there  must  be  a  clear  indication  by  the 
Board  that  they  want  this  joId  done.  You  ought  to  be  given  the  neces- 
sary authority  and  the  manpower.  I  think  they  are  the  prerequisites 
for  your  job.  There  ought  to  be  a  clear  understanding  within  the  Board 
that  the  consumer's  interest  is  your  purpose  and  responsibility;  and 
other  staff  people  ought  to  be  giving  you  support,  not  attempting  to 
sharp  shoot.  We  are  going  to  ask  the  Board  whether  they  feel  there 
is  needed  additional  statutory  authority.  If  we  determine  there  are 
such  needs,  I  am  certainly  going  to  introduce  legislation  and  go  to 
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Senator  Cannon's  committee.  There  may  be  procedures  and  practices 
that  we  can  tailor  in  such  a  way  that  the  Subcommittee  on  Administra- 
tive Practice  and  Procedure  can  do  it.  But  we  will  follow  up  on  this. 
We  want  you  to  know  this,  and  we  will  work  with  you  in  this  area. 

]VIr.  YoiiE.  Thank  you  very  much. 

Senator  Kexnedy.  I  think  you  head  one  of  the  most  important  parts 
in  the  CAB ;  I  want  you  to  know  that  that  is  my  view  of  the  depart- 
ment that  you  head.  I  am  sure  many  other  people  feel  the  same  way 
and  want  to  make  sure  that  you  can  administer  your  Office  in  a  way 
that  reflects  its  importance. 

I  will  ask  the  counsel  to  ask  questions.  I  appreciate  very  much  you 
and  your  associates  coming  to  testify. 

Mr.  YoiiE.  Thank  you  very  much,  Senator. 

Mr.  SusMAN.  Would  you  like  to  complete  your  summary  of  the  testi- 
mony in  the  next  few  minutes,  ISlr.  Yohe  ? 

]\Ir.  YoiiE.  To  say  that  the  Office  has  not  gained  authority  to  imple- 
ment its  ideas  is  not  to  say  that  it  should  have,  or  wants,  adjudicatory 
authority  in  consumer  complaint  matters.  In  fact,  this  is  a  major  prob- 
lem area  in  itself  for  the  Office.  As  constituted,  the  Office  is  de- 
pendent on  other  bureaus  for  any  action  OCA  proposes.  Thus,  if  the 
OCA  staff  detects  a  violation  of  a  regulation,  it  is  unable  to  act  on  it. 
Nor  can  it  act  if  it  appears  that  a  carrier  is  exceeding  its  tariff 
provisions. 

This  leads  to  a  frequent  criticism  that  the  Office  always  and  in- 
evitably "'accepts  the  carrier's  word"  or  "refuses  to  help  the  consumer 
in  the  clutch." 

The  Office  is  most  sensitive  to  this  type  of  criticism,  realizing  that 
a  good  many  people  who  write  to  us  for  assistance  cannot  be  served 
properly  because  they  have  raised  issues  which  fall  entirely  outside  our 
purview.  Problems  with  accessorial  services,  travel  agencies,  tour  oper- 
ations, most  charter  flights,  and  any  other  contractual  dispute  are 
simply  beyond  our  authority. 

Both  the  Board  and  the  Office  as  a  component  of  the  Board  lacks  the 
authority  to  adjudicate  claims  brought  before  them.  The  Federal 
Aviation  Act  does  not  endow  the  Board  with  adjudicatory  authority. 
The  public  resents  this  as  they  tend  to  view  the  Board  as  a  court  of  last 
appeal,  but  to  my  mind,  adjudication  should  remain  with  the  courts. 
Our  function  should  rather  be  to  lend  our  good  offices  to  all  as  best  we 
can  within  the  established  framework. 

Generally,  these  are  the  areas  of  consumer  concern  that  require 
action  that  can  be  taken  within  the  current  structure  to  assure  the 
consumer  a  "fair  deal" : 

TARIFF   COMPLEXITY 

The  tariff  system  confronts  the  consumer  with  what  appears  to  be 
inequitable  and  one-sided  rules  embodied  in  obscure  tariffs.  This  sys- 
tem of  Board-approved,  carrier-initiated  rules  is  often  so  unintelligible 
to  the  average  consumer  that  he  not  only  is  unaware,  but  cannot  be- 
come aware,  of  the  conditions  affecting  his  transportation. 

I  have  tried  to  alert  the  Board  to  several  areas  of  deficiencies  relating 
to  the  tariff  structure  in  order  that  it,  the  Board,  might  take  corrective 
action.  One  paper  on  the  subject,  released  April  26,  1974,  pointed  out 
the  fact  that  some  provisions  directly  oppose  the  Board's  own  regula- 
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tions,  the  Federal  Aviation  Act,  and  the  Warsaw  Convention.  Another 
paper  issued  October  26, 1973,  concerning  passenger  baggage,  coupled 
comment  on  the  tariff  structure  with  a  call  for  corrective  action  for  the 
benefit  of  consumers. 

BAGGAGE   HANDLING OCA's   "bAGGAGE    WHITE   PAPER"    (1973) 

The  OCA  staff  noticed  a  growing  number  of  baggage-related  com- 
plaints. The  office  made  an  analysis  whose  end  product  was  OCA's 
"Baggage  White  Paper."  A  copy  of  the  paper  has  been  made  available 
to  the  subcommittee  for  incorporation  in  the  record.  The  "white  paper" 
analyzed  industry  practices  as  they  related  to  baggage  claims  matters 
and  also  the  underlying  Board-approved  tariff  provisions  which  al- 
lowed the  practices.  To  OCA,  some  of  the  practices  appeared  abusive, 
some  appeared  to  contravene  the  law.  Some  were  simply  unreasonable. 

When  the  "white  paper"  became  public,  the  industry  at  first  reacted 
negatively,  but  then  started  to  ask  serious  questions  concerning  their 
own  practices.  In  general,  the  industry  took  the  criticisms  in  the  spirit 
in  which  they  were  offered.  We  pointed  to  deficiencies  which  cost  the 
consumer,  and  the  carriers,  dearly  and  to  the  fact  that  both  consumer 
and  carrier  could  benefit  by  the  elimination  of  the  problem  area  cited. 

I  regret,  however,  that  it  was  not  until  the  late  fall  of  1974,  during 
the  minimum  charter  rate  controversy,  that  the  Board  staff  apparently 
began  to  find  any  merit  in  our  document.  Now,  however,  the  Board 
staff  is  proposing  by  a  series  of  show-cause  orders  to  change  the  situ- 
ation, which  should  not  have  been  allowed  to  develop.  But  OCA  be- 
lieves that  the  situation  would  have  been  entirely  avoided  if  the  needs 
of  consumers  had  gotten  adiequate  attention  at  the  time  when  these 
various  offending  tariff  provisions  were  allowed  to  go  into  effect. 

Thus,  the  Board  is  being  forced  to  act  now  to  correct  a  situation 
which  it  was  empowered  to  avoid  initially.  Consumer  consciousness  at 
all  levels  of  Board  undertakings  could,  and  should,  be  used  to  iron  out 
the  kinks  in  the  system.  A  small  amount  of  effort  at  the  outset  can 
eliminate  costly  pitfalls  later. 

Tariffs  are  obscure  to  most  people.  But  as  consumer  advocate,  I  am 
obligated  to  point  out  features  of  the  system  to  responsible  persons 
and,  in  conscience,  to  stand  for  the  moral  and  the  responsible,  not 
merely  the  lawful. 

Other  areas  of  consumer  concern:  Reservation  practices,  handi- 
capped passengers,  transport  of  live  animals,  flight  information,  fares 
and  refunds,  value  in  transport,  et  cetera. 

Mr.  Susman.  Before  you  get  off  the  baggage  tariff  issue,  what  is  the 
Board  doing  in  response  to  the  "white  paper"  that  you  presented,  and 
to  the  tariff  simplification  issues?  These  papers  have  been  submitted  to 
the  subcommittee  and  will  be  included  in  our  record.  What  is  the  status 
of  any  proceedings  that  the  Board  has  undertaken  in  these  areas  ? 

[The  "white  papers"  referred  to  follow.  Two  weeks  after  this  hear- 
ing, CAB  responded  to  Mr.  Yohe's  white  paper  on  baggage  handling 
with  a  "Notice  of  Proposed  Rulemaking,"  printed  on  p.  1124,  below.] 
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"WHITE  PAPERS"  SUBMITTED  BY  JACK  YOHB 

Consumer  Complaint  Sxjbvey 

(Calendar  year  1973) 

In  order  to  really  understand  the  complaints  filed  with  the  OflBce  of  Consumer 
Affairs,  it  is  necessary  to  examine  the  source  of  our  data  in  terms  of  the  types  of 
people  who  write  to  the  Board  and  the  manner  in  which  they  do  it. 

Some  trends  appear  to  have  emerged  over  a  period  of  3  years  and  have  remained 
constant  to  the  present.  The  increased  numbers  of  letters  received  in  the  last 
year  did  not  upset  the  basic  nature  of  the  correspondents  nor  their  correspond- 
ence. What  follows  is  an  attempt  to  analyse  in  general  terms  the  type  of  person 
wlio  writes  the  Board. 

Correspondents  tend  to  fall  into  a  very  few  professional  groupings.  Attorneys, 
medical  doctors,  university  personnel  and  clerical  secretaries  are  represented 
in  our  correspondence  far  in  excess  of  their  appearance  in  the  general  popula- 
tion. There  is  no  reasonable  explanation  for  this,  except  perhaps  that  persons 
attracted  to  these  professions  are  more  articulate  or  demanding  and  are,  there- 
fore, more  concerned  with  receiving  what  they  consider  is  due  them. 

It  is  worth  noting  that  correspondence  from  attorneys  is  about  evenly  divided 
between  those  complaining  on  their  own  behalf  and  those  complaining  on  behalf 
of  the  clients.  The  latter  cases  appear  to  be  concentrated  in  the  Northeast  Corri- 
dor from  Washington  to  Boston.  Much  of  this  correspondence  dwells  on  matters 
of  small  consequence.  Much  of  it  is  motivated  by  the  fact  that  the  matters  are 
generally  too  inconsequential  to  be  litigated.  Requests  for  information  from 
attorneys  also  are  great  in  number.  Most  of  these  attorneys  are  unfamiliar  with 
aviation  law  and  regulation.  Thus,  they  are  seeking  information  before  advising 
clients. 

The  rest  of  the  general  population  accounts  for  perhaps  55-60  percent  of  our 
mail  flow.  This  mail,  if  it  could  be  separately  classed  and  evaluated,  would  be 
more  meaningful  than  present  data  which  includes  the  "professional  bubble" 
mail. 

The  geographical  distribution  of  our  corresjKtndence  also  has  a  direct  bearing 
on  the  volume  and  tenor  of  mail  we  receive.  The  biggest  concentration  of  mail 
comes  from  Metropolitan  New  York  City.  This  area  includes  the  city  itself, 
Nassau  and  Suffolk  counties,  northern  New  Jersey,  Southern  Connecticut  and 
Westchester  County,  New  York.  The  State  of  California  produces  the  second 
largest  volr.rae  of  mail  followed  by  the  metropolitan  areas  of  Chicago,  Philadel- 
phia and  Washington,  D.C.  The  retirement  areas  of  Florida  also  produce  a 
noticeable  volume  of  mail. 

Geographical  distribution  of  complainants  is  significant  in  that  there  is  a 
marked  bias  in  our  mail  from  citizens  residing  in  the  "super  cities"  and  there- 
fore against  the  air  carriers  which  serve  those  areas.  Allegheny  Airlines  has 
access  to  approximately  60  of  the  top  100  Metropolitan  statistical  areas  used  by 
the  Department  of  Commerce.  Allegheny  consistently  appears  as  the  highest 
regional  carrier  in  terms  of  number  of  letters,  number  of  complaints,  and  com- 
plaint to  enplanement  ratio.  Sizeable  carriers  with  limited  access  to  the  largest 
metropolitan  statistical  areas  show  a  consistently  lower  standing  in  all  three 
categories. 

It  may  simply  be  that  residents  of  areas  with  a  higher  concentration  of  urban 
and  suburban  dwellers  tend  to  be  more  government  oriented  and  look  to  various 
governments  (local,  state  or  federal)  with  greater  frequency  than  residents  of 
regions  which  are  less  concentrated.  Such  areas  also  house  a  greater  percentage 
of  professional  travelers. 

Complaints  from  the  Rocky  Mountain  states,  the  Plains,  and  the  Southwest 
are  infrequent  even  though  many  complaint  letters  cite  incidents  in  their  regions 
which  doubtless  affected  both  local  residents  and  transients.  A  flight  irregularity 
at  Denver,  for  example,  will  generate  far  more  mail  from  the  destination  city 
than  from  Denver  residents. 

The  character  of  the  mail  has  changed  in  recent  months.  As  a  percentage  of 
total  flow,  the  handwritten  letter  is  being  supplanted  by  the  professionally 
typed  or  "hunt  and  peck"  letter.  Fully  half  of  our  correspondence  arrives  on 
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corporate  or  professional  letterheads  and  is  professionally  typed.  The  only  re- 
maining concentractions  of  handwritten  letters  comes  from  retirement  communi- 
ties, travelers  on  charter  flights,  and  persons  who,  by  their  own  admission,  are 
extremely  infrequent  air  travelers  or  first-time  flyers. 

In  tenor,  correspondence  has  changed.  The  great  increase  in  awareness  by 
consumers  everywhere  has  changed  the  mails.  Propositions  which  2  years  ago 
were  phrased  as  requests  are  now  phrased  as  demands.  The  Board's  assistance 
is  not  being  sought ;  it  is  being  demanded.  The  concept  of  consumer  "rights"  has 
apparently  been  ingrained  in  the  public  psyche,  as  more  people  are  attempting 
to  exercise  what  they  perceive  to  be  those  "rights." 

This  trend  has  resulted  in  considerable  consumer  frustration.  What  consumers 
perceive  to  be  an  equitable  resolution  to  a  grievance  is  quite  often  an  unlawful 
one. 

One  result  of  this  frustration  is  an  increasing  recourse  to  Members  of  Congress 
by  consumers  who  are  expressing  unhappiness  with  the  Board's  efforts  to  resolve 
their  grievance. 

Correspondence  directed  to  Members  of  Congress  is  increasing  in  volume  at 
a  rate  greater  than  the  increase  in  mail  overall. 

Much  of  the  mail  is  editorial  in  content  as  well  as  expository.  Whether  this 
derives  from  a  public  need  to  write  to  public  personages  as  if  they  were  framing 
out  a  class  action  lawsuit  or  from  genuine  concern,  the  letters  being  sent  to 
Congress  and  the  White  House  are  often  extremely  critical  of  the  Board  and 
Board  policies.  In  particular  people  are  calling  for  the  Board  to  "outlaw"  the 
practice  of  overselling  altogether;  ban  additional  collections  made  due  to  last- 
minute  approval  of  tariff  increases ;  and  regulate  travel  agencies. 

There  are  many  outside  influences  on  mail  flow  which  must  be  weighed  in 
determining  the  validity  of  our  data.  Ground  swells  of  mail  have  been  received 
on  many  topics.  These  can  often  be  traced  to  a  particular  periodical  or  article 
appearing  in  the  press. 

Two  years  ago  the  Woman's  Christian  Temperance  Union  generated  over  500 
letters  concerning  liquor  service  aboard  aircraft.  The  Consumer  Union's  articles 
on  carriage  of  live  animals  and  overcharges  each  were  responsible  for  hundreds 
of  letters.  The  Parade  Magazine  report  on  travelers  rights  generated  over  30,000 
requests  for  the  pamphlet  "Air  Travelers'  Fly-Rights"  and  perhaps  several 
hundred  letters  of  complaint.  A  condensed  reprint  of  this  article  appearing  in 
the  February,  1974  Readers  Digest  also  is  generating  a  considerable  volume  of 
mail  which,  we  assume,  might  not  otherwise  have  been  written. 

Over  a  time  the  groundswell  mail  dwindles  and  a  normal  flow  is  resumed. 
However,  there  is  greater  public  awareness  of  the  Board's  Office  of  Consumer 
Affairs  and  a  lingering  public  consciousness  that  air  passengers  do  have  certain 
rights. 

COMPLAINT  OVERVIEW 

In  calendar  year  1973,  the  Office  registered  14,760  complaint  citations  gleaned 
from  10,305  letters  (1.43  citations  per  letter)  in  addition  to  responding  to  750 
requests  for  information  concerning  Board  policy,  regulations  or  other  non- 
complaint  related  topics. 

In  terms  of  percentage  and  citations,  the  breakdown  was  : 


Complaints  Percent 


Flight  irregularities _ 3,498  23.  69 

Other  (charters,  smoking  equipment  and  facilities,  etc.) '/.  2,446  16.  50 

Reservations  (oversales,  ticketing,  miscellaneous  problems) _..  2!  442  16^49 

Baggage  (loss,  damage,  delay,  claims  problems) 1,850  \2.  53 

Fares  (refunds,  additional  collections,  overcharges).. l[675  11  34 

Customer  treatment... ,... '766  5  19 

Flight  information "  75I  509 

Cargo  (delay,  damage,  COD's,  live  animals) 746  5.  05 

In-flight  service 399  2.  72 

Adequacy  of  service _.  124  !  84 

Discrimination 63  '.  44 


Total 14,760  99.88 

Roundmg  factor _ 12 


Total _ 100.00 
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In  terms  of  percentage  ranking  by  number  of  complaints,  the  distribution  for 
tlie  calendar  year  is : 

Complaints  Percent 

Eastern  Air  Lines  (including  Caribair)i 2,171  14.93 

American  Airlines 1,480  10.09 

Foreign  air  carriers 1,243  8.43 

Pan  American  World  Airways 1,049  7.25 

Trans  World  Airlines.. _. 1,039  7. 18 

United  Air  Lines. ..- 1,015  7.01 

Supplemental  air  carriers ._ 833  5.64 

Allegheny  Airlines 823  5.  57 

Agents  and  groups.. 687  4.79 

Delta  Air  Lines 645  4.50 

Braniff  Airways... 615  4.  30 

National  Airlines -. 497  3.31 

Freight  forwarders 315  2. 13 

Northwest  Airlines 309  2.09 

Air  taxis.  _. 281  1.90 

Other  (including  CAB,  FAA,  Flying  Club,  etc.).... 232  1.  57 

Western  Airlines 223  1.51 

Hughes  Airwest.--. 203  1.37 

North  Central  Airlines 167  1. 13 

Ozark  Air  Lines ..-  159  1.08 

Continental  Airlines 145  .98 

Piedmont  Airlines 135  .92 

Frontier  Airlines 128  .80 

Texas  International  Airlines... 100  .67 

Southern  Airways -  98  .66 

Alaska  Airlines. 85  .58 

Hawaiian  Airlines.. 33  .22 

Aloha  Airlines 21  .14 

Wien  Air  Alaska, 16  .11 

Total -- 14,760  100.86 

Rounding  factor —.86 

Total 100.00 

>  Eastern  total  includes  13  Caribair. 
The  breakdown  by  groupings  within  the  industry,  the  following  data  pertains : 


Complaints  Percent 


Trunksand  Pan  Am 9.161  63.15 

Local  service -- l.°13  l|-20 

Foreign  aircarriers 'i^l  t'tl 

Supplemental  aircarriers op  ^-^j 

Agents  and  groups --  687  4. /9 

Freight  forwarders 315  l.li 

Air  taxis 281  .90 

Other 232  1.5/ 

Alaskan  and  Hawaiian... 136 10^ 

Total — - 14,760  100.86 


Rounding  factor. 
Total.... 


-.86 


100. 00 


STATEMENT   ON    TARIFFS 

The  Federal  Aviation  Act  of  1958  (49  U.S.C.  1300)  requires  air  carriers  to  file 
and  gain  Board  approval  for  tariffs  which  specify  the  rates  and  rules  and  prac- 
tices which  abide  in  the  sale  of  air  transportation  services. 

These  tariffs  are  incorporated  by  reference  into  the  conditions  of  contract  and 
carriage  for  each  passenger  and  each  shipment  traveling  by  air  within  and  from 
the  United  States. 

I  would  venture  a  guess  that  only  the  smallest  number  of  air  carrier  pas- 
sengers know  what  a  tariff  is,  and  I  further  venture  that  an  even  smaller  per- 
centage have  ever  seen  one  or  know  that  the  contents  are. 

I  will  go  so  far  as  to  state  that  most  of  the  Board's  own  economists,  analysts, 
and  attorneys  do  not  completely  understand  most  tariffs  as  written.  Yet  the 
average  air  carrier  passenger  is  presumed  in  case-law  to  have  complete  and 
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intimate  knowledge  of  the  most  complex  of  tariff  provisions  based  on  the  simple 
ticket  notation  "sold  subject  to  conditions  of  tariff." 

The  basic  passenger  rules  tariffs  of  the  country's  scheduled  and  supplemental 
air  carriers  comprise  numerous  large  volumes  of  cross-referenced  pages  filled  with 
jargon,  doubletalk,  strange  phraseology,  and  catch  phrases.  Portions  of  individual 
tariffs  conflict  with  each  other  in  their  statements  and  whole  volumes  to  which 
some  carriers  subscribe  differ  in  matters  of  germane  consumer  interest  with 
contents  of  equally  governing  tariffs  of  the  same  carrier.  Some  tariff  provisions 
are  in  apparent  conflict  with  the  Act,  with  the  Warsaw  Convention,  with  the 
Board's  own  regulations  as  embodied  in  title  14  of  the  Code  of  Federal  Regula- 
tions, and  most  importantly  with  good  old  common  sense. 

The  tariff  structure  as  specified  in  section  403  of  the  Act  was  intended  by  the 
Congress  to  assure  that  all  patrons  of  air  transportation  service  were  afforded 
equitable  treatment  as  to  fares,  rules,  practices  and  services. 

The  crux  of  the  problem  is  that  the  tariff  system  has  become  burdened  down  in 
reams  and  reams  of  paper — much  of  it  meaningless — which  increases  almost 
geometrically  in  volume  from  one  year  to  the  next  and  from  one  month  to  the 
next.  The  ever-increasing  amount  of  paper  filed  by  the  carriers  have  had  the  net 
eft'ect  of  reducing  the  Board's  ability  to  effectively  monitor  the  content  of  tariff 
filings  on  all  but  the  most  "important  matters"  of  topical  concern.  Thus,  much 
of  the  tariff  material  which  is  filed  with  the  Board  is  not  thoroughly  reviewed  for 
content  but  for  appearance.  Appearance  rejections  are  common.  Substantive  re- 
jections are  few. 

From  the  consumer's  point  of  view,  there  is  but  one  thing  which  cries  out  to 
be  done,  and  that  is  to  rationalize  the  present  maze  of  tariffs.  Currently  effective 
.  tariffs  of  the  domestic  air  carriers  should  be  immediately  reviewed  by  competent 
analysts,  attorneys,  and  economists  working  in  concert  to  assure  that  each  filing 
complies  in  fact  and  intent  with  the  Act,  the  international  treaty  obligations  of 
the  Unied  States,  the  Board's  regulations  and  policy  statements,  and  both  com- 
mon sense  and  the  "King's  English." 

The  present  state  of  the  tariff  structure  is  a  far  cry  from  a  device  to  make 
policies  of  air  carriers  apparent  and  assure  equity  in  the  purchase  of  air  trans- 
portation services.  It  is  a  defensive  weapon  used  by  carriers  to  thwart  the 
grievances  and  desires  of  the  public. 

I  am  not  suggesting  that  the  consumer  is  always  right  by  any  stretch  of  the 
imagination.  I  am  simply  saying  that  the  present  system  has  an  undue  bias  in 
favor  of  air  carrier  interests  which  amounts  to  an  almost  universal  assumption 
that  the  carrier  is  always  right.  Balance  is  required  if  the  tariff  system  envisioned 
by  the  Congress  is  to  be  reestablished. 

Among  the  types  of  activities  condoned  by  present  tariffs  are  the  following : 

1.  A  retiree  in  Florida  shipped  the  remains  of  his  spouse  home  for  biirial  by 
commercial  air  carriage.  The  carrier's  personnel  left  the  uncovered  coffin  out  in 
a  rainstorm  at  an  airport.  The  remains  and  the  coflin  were  disfigured  by  water 
damage.  The  carrier  was  sued  for  damages  by  the  surviving  spouse  and  his 
family.  The  Georgia  court  held  that  the  tariffs  governing  cargo  limited  the  car- 
rier's liability,  in  the  absence  of  a  declaration  of  excess  valuation,  to  50  cents  a 
pound.  This  amount  did  not  pay  for  the  replacement  of  coflin. 

2.  A  Chicago  area  tropical  fish  dealer  received  over  2,000  fish  from  South 
America  by  air.  They  were  left  on  the  tarmac  in  a  snowstorm.  When  he  arrived 
to  collect  the  fish  they  were  frozen  solid.  Tariffs  limited  liability  in  this  instance 
and  Warsaw  limits  were  negated. 

3.  A  man  and  his  wife  purchased  an  international  inclusive  tour  charter  flight 
operated  by  a  U.S.  certificated  supplemental  air  carrier.  Unfortunately  the  car- 
rier lost  the  baggage.  More  unfortunately  still  was  the  fact  that  the  carrier's 
tariff  limited  liability  to  zero  due  to  the  fact  that  the  baggage  was  "soft  pack 
type,"  as  is  most  baggage  sold  in  the  United  States  today. 

4.  A  shipper  has  complained  to  the  Board  that  an  indirect  air  carrier  has 
failed  to  remit  COD  funds  collected  on  shipments.  The  indirect  air  carrier  has 
refused  after  repeated  requests  to  remit.  Its  tariff  says  only  that  it  must  collect, 
not  that  the  funds  must  be  I'emitted. 

The  Oflice  of  Consumer  Affairs  has  completed  a  major  study  of  baggage  related 
complaints  filed  by  consumers  in  1973.  This  report,  sent  to  the  Board  in  October, 
detailed  the  many  "trick  phrases"  and  consumer  pitfalls  contained  in  the  current 
tariffs  of  scheduled  and  supplemental  air  carriers.  To  date,  the  basic  tariffs 
remain  effective  and  daily  consumers  are  being  charged  large  amounts  to  sub- 
sidize air  carrier  deficiencies  in  handling  baggage. 
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What  theu  is  needed  is  simple,  the  tariffs  which  are  so  important  to  the  air 
transportation  network  must  be  made  to  conform  to  the  basic  reciuirements  of 
the  law,  the  applicable  regulations,  and  commonsense  for  the  good  of  both  the 
carriers  and  consumers. 

The  need  for  this  revamping  of  the  tariff  structure  gains  its  widest  support 
from  the  air  carriers  themselves.  Although  the  tariffs  are  the  "be  all  and  end  all" 
of  air  transport  contracts,  most  carriers  keep  two  sets  of  books.  One  set  is  the 
"official"  tariffs  corresponding  to  those  that  they  file  with  the  Board  and  mu.st 
have  on  hand  for  public  inspection.  These  costly  documents  are  the  "final  resort" 
of  a  carrier.  But  as  a  practical  matter,  most  carriers  have  reference  tariffs  or 
manuals  which  explain  the  same  ground  to  their  employees  in  straightforward 
sentences.  Certainly  it  would  be  less  expensive  all  around  if  the  required  filings 
simply  made  sense  in  the  first  place. 

It  might  be  an  informative  experience  for  any  one  of  you  to  pause  the  next 
time  you  are  at  the  airport  or  an  airline  ticket  counter  and  ask  to  see  the  passen- 
ger rules  tariff.  Simply  flip  it  open  to  any  page  and  ask  the  clerk  what  a  given 
rule  means — the  look  of  horror  on  the  clerk's  face  should  enlighten  you. 

In  dealing  rhe  carrier-initiated  tariffs,  subsection  221.38(e)  of  the  Civil  Aero- 
nautics Board's  regulations  requires  that  "all  rules  and  regulations  shall  be 
stated  in  clear,  explicit,  and  definite  terms.  Ambiguous  or  indefinite  terms  or 
language  shall  not  be  used  in  tariff  filings." 

Bearing  this  in  mind,  I  now  quote  from  a  letter  sent  by  a  major  carrier  operat- 
ing in  the  United  States  concerning  tariffs :  "It  is  most  unfortunate  that  the 
wording  of  this  particular  tariff  was  extremely  ambiguous  and  indeed  certain 
sections  appear  to  be  contradictory." 

The  apparent  conflict  between  what  the  regulation  requires  and  the  state  of 
the  art  of  tariff  writing  is  my  major  concern.  Clearly  we  have  reached  a  i)oint 
where  the  rules  tariffs  in  use  by  most  air  carriers  are  less  than  clear,  anything 
but  explicit,  and  extremely  indefinite.  They  abound  in  ambiguous  terms  and 
indefinite   terms. 

Logically,  I  conclude,  something  must  be  done  to  rectify  this  situation.  It  can 
be  accomplished  through  government  fiat — a  Board-ordered  investigation  into 
the  reasonableness  of  the  present  rules  tariffs  and  Board  imposed  changes. 

Alternately,  it  can  be  accomplished  by  the  industry  as  a  whole  or  each  carrier 
individually.  This  frees  you  from  the  possible  impact  of  governmental  interfer- 
ence with  matters  of  managerial  discretion.  Personally,  I  prefer  the  latter  course 
for  the  present  because  I  feel  that  each  of  the  companies  represented  here  Is 
quite  capable  and  perhaps  desirous  of  changing  the  muddled  status  quo. 

It  should  be  possible  for  the  air  carrier  ticket  agent  as  well  as  a  consumer 
to  open  a  rules  tariff,  look  in  the  index,  find  his  topic  of  concern,  open  the  book 
to  the  appropriate  page  and  read  what  it  says  without  the  assistance  of  a  team 
of  attorneys,  accovmtants,  economists,  and  philosophers.  In  many  cases  this 
cannot  be  done  today.  A  person  approaching  the  rules  tariffs  of  most  air  carriers 
would  be  dumbstruck  by  the  phraseology  and  organization. 

Think  for  u  moment  of  rule  380  of  CAB  142,  the  "catch-all  rule"  for  schedule 
irregularities,  denied  boarding,  and  amenities.  Currently  this  one  rule  contains 
8  major  lettered  sections,  45  major  enumerated  subsections,  and  126  minor 
lettered  subsections,  plus  several  hundred  other  exceptions,  conditions  and  state- 
ments which  have  a  bearing  on  the  foregoing.  This  rule  has  some  entries  which 
are  on  their  12th  and  13th  revised  pages  in  the  course  of  2  years.  Clearly,  the 
underlying  fundamental  of  this  and  other  rules  are  basically  similar.  All  carriers 
are  seeking  to  limit  liability  to  a  certain  degree  and  yet  provide  for  policies  in 
compliance  with  Board  orders,  regulations  and  sometimes,  common  sense. 

The  point  which  needs  to  be  made  is  actually  a  simple  one.  If  you  in  this  room 
cannot  simply  go  to  a  rules  tariff  and  almo.st  instantly  understand  what  it  says, 
it  is  mighty  presumptuous  for  you  to  expect  Mr.  and  Mrs.  John  Q.  consumer  to 
have  a  full  understanding  of  these  tariff  provisions  without  the  benefit  of  your 
many  years  of  experience  in  the  industry. 

As  the  consumer  contact  personnel  within  your  corporate  structure,  you  are  in 
the  best  position  to  assist  your  tariff  personnel  to  restore  some  semblance  of 
order  to  the  current  tariff  mess.  Mess  is  the  only  appropriate  word  to  use.  We 
have  reached  the  point  where  for  some  simple  trips  between  two  domestic  cities 
the  contents  of  five  or  six  large  volumes  of  printed  matter  are  being  incorporated 
as  conditions  of  contract  by  the  simple  ticket  reference  "sold  subject  to  tariff 
conditions." 
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In  closing  on  this  topic,  I  can  only  again  make  note  of  the  airline  clerk  who 
was  interviewed  on  the  "60  Minutes"  program  who  stated  to  a  nationwide  audi- 
ence that  it  would  take  a  team  of  attorneys,  accountants  and  other  assorted 
wizards  to  fully  fathom  present  domestic  rules  and  rates.  If  others  of  your 
personnel  cannot  understand  these  standard  operating  procedures  which  you 
have  codified,  it  may  be  well  worth  your  while  to  suggest  revisions 

FLIGHT    IRRKGULARITIES 

Flight  delays,  cancellations,  and  other  irregularities  are  cited  in  a  higher 
percentage  of  complaint  letter  than  any  other  topic.  Tliis,  of  course,  is  natural 
given  the  dependant  nature  of  air  transportation  on  such  factors  as  weather  and 
mechanical  breakdowns. 

What  is  interesting  about  irregularity  complaints  is  not  that  they  are  simply 
numerous,  but  that  there  has  been  a  noticeable  .shift  in  these  complaint  citations 
in  recent  months. 

The  consumer,  I  am  convinced,  no  longer  believes  the  air  carrier  when  he  is 
told  that  his  flight  has  been  canceled  for  this  reason  or  that  reason.  Unless  the 
fog  is  so  thick  that  visibility  is  less  than  50  feet  or  unless  the  alleged  mechanical 
defect  in  the  craft  is  apparent  from  the  obser\'ation  deck  of  the  terminal,  people 
simply  will  not  believe  that  their  flight  is  being  canceled  for  other  than  economic 
reasons,  and  they  do  not  accept  the  fact  that  flight  irregularities  have  other 
than  an  economic  motive. 

In  the  public  mind,  flights  are  canceled  exclusively  due  to  light  load  factors. 
Similarly,  they  argue  flights  are  delayed  for  sufiieient  time  to  achieve  an 
economically  viable  load  before  takeoff. 

As  a  result  of  this,  consumers  are  demanding  compensation  for  delayed  and 
canceled  flights.  This  is  especially  true  of  traveling  businessmen  or  profes.sional 
people.  To  such  people,  time  is  equated  with  money  and  a  delay  can,  and  may 
in  fact,  cost  them  money.  To  be  told  by  an  air  carrier  that  it  assumes  no  liability 
for  its  failure  to  provide  services  as  contracted  is  a  crowning  blow  to  the  traveler. 

Demands  for  compensation  do  not  arise  simply  from  mistaken  application  of 
the  denied  boarding  compensation  concept.  Rather,  the  demands  arise  from  what 
the  consumer  considers  as  an  alleged  breech  of  contract  on  the  part  of  the  carrier 
and  consequential  damages  arising  therefrom. 

While  many  business  people  have  threatened  to  litigate  for  damages,  we  are 
unaware  of  any  successful  efforts  in  this  regard. 

The  ''creeping  delay"  is  especially  nettlesome.  At  most  hub  airports  consumers 
are  well  aware  that  there  is  competitive  service  to  other  hub  ain^orts.  Carriers 
also  know  this.  Thus,  when  a  flight  is  going  to  be  delayed  for  an  hour-and-a-half 
or  more,  the  wise  traveler  tries  to  reroute  himself  onto  another  carrier  to  get  to 
his  destination.  To  avoid  this  r<n-enue  drain  due  to  delayed  flights,  .several  inter- 
esting tactics  apparently  have  been  and  are  being  employed  by  carriers. 

Paramount  among  these  tactics  is  the  "creei)er."  As  soon  as  it  is  realized  that 
a  flight  will  not  operate  as  scheduled  because  of  a  mechanical  problem,  the 
carrier  announces  a  short  delay  of  perhaps  one-half  hour.  Mo.st  people  will  will- 
ingly tolerate  a  delay  of  this  duration.  Then,  every  10  or  15  minutes  after  the 
initial  half-hour,  a  further  delay  is  announced  due  to  newly  discovered  mechani- 
cal defects.  In  many  instances  this  process  can  and  does  drag  on  for  hours. 

The  creeper  situation  often  changes  into  a  captive  creeper  situation  with 
certain  air  carriers.  As  .soon  as  the  gate  agent  realizes  that  he  is  about  to  have 
a  passenger  mutiny,  he  boards  them  onto  the  aircraft.  This  method  allows  for 
containment  and  captivity  of  passengers  and  disallows  any  revenue  drain  to 
competing  carriers. 

Tlie  creeper  is  the  bain  of  the  businessman.  They  write  vitriolic  letters  against 
the  practice  to  the  Board,  but  it  is  a  practice  which  apparently  nothing  can  be 
done  about.  The  passenger  is  trapped  in  most  creeper  situations  by  a  carrier's 
apparent  unwillingness  to  assist  in  reriniting,  or  to  retrieve  checked  baggage,  or 
to  inform  as  to  the  true  status  of  the  delay,  or  to  release  the  passenger  from 
the  aircraft. 

Cancellations  are  usually  attributed  by  the  pa.ssengers  to  light  loads.  This  is 
especially  true  with  local   service  carriers. 

Mechanical  cancellations  are  viewed  by  some  consumers  as  being  preventable 
in  the  first  place  by  adequate  maintenance  and  recoverable  in  the  .second  place 
by  wheeling  out  another  aircraft.  Some  consumers  are  hard  pressed  to  under- 
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stand  the  carrier's  statements  that  no  "spare"'  aircraft  are  available  when  they 
have  read  of  niothballed  fleets  of  jumbo  jets  and  Convairs. 

In  the  mind  of  a  certain  segment  of  the  public  a  cancellation  for  reasons  other 
than  those  dictated  by  weather  is  a  culpable  offense  and  should  bo  a  compensable 
one  as  well. 

THE    "other"    complaints 

Complaints  in  the  "other"  category  account  for  1G.5  percent  of  all  complaints 
received.  Fully  two-thirds  of  these  citations  involve  charter  related  problems  or 
tour  deficiencies.  The  balance  cover  a  multitude  of  acts  and  omissions  as  well 
as  conditions  of  carriage. 

The  new  category  in  the  office's  accounting  system  is  the  one  representing  the 
Board's  part  252,  the  smoking  regulation.  The  regulation,  itself,  and  the  Board's 
activity  have  become  the  targets  of  complaints. 

The  bulk  of  all  complaints  we  receive  in  the  "smoking"  category  cite  lack- 
adaisical carrier  enforcement  of  the  regulation.  The  bulk  of  the  foUowup  mail  we 
receive  in  the  category  cites  the  Board's  unwillingness  to  act  on  these  complaints. 

To  date  only  one  complaint  has  been  formally  docketed  relating  to  part  252  and 
this  is  a  consumer-filed  grievance.  The  antismoking  forces  are  also  demanding 
a  complete  elimination  of  tobacco  products  from  aircraft.  Only  one  or  two  letters 
have  been  received  which  request  unrestricted  smoking  privileges.  From  corre- 
spondence relating  to  on-board  smoking,  there  is  considerable  evidence  to  suggest 
that  crews  simply  do  not  know  what  is  expected  of  them  by  way  of  enforcing  the 
regulation.  Crews  appear  to  have  adopted  the  iwlicy  that  the  best  course  to  fol- 
low is  the  path  of  least  resistance  and  thus  do  not  try  to  enforce  the  regulation. 

Gate  personnel  appear  to  compound  the  problem  of  in-flight  enforcement  by 
telling  passengers  that  it  doesn't  matter  where  they  sit.  This  is  especially  true 
at  intermediate  stops. 

The  greatest  number  of  antismoking  letters  cite  insufficient  seats  in  the  des- 
ignated nonsmoking  areas  and  lack  of  flexibility  in  expending  them. 

The  subsection  of  the  "other"  category  dealing  with  equipment  and  facilites 
also  receives  a  noticeable  number  of  complaints.  In  general,  the  only  airport 
facility  which  is  attracting  attention  is  the  new  Dallas-Fort  Worth  Regional  Air- 
port. Consumers  are  simply  not  used  to  it  and  they  object  to  the  charges  as- 
sociated with  it  as  well  as  the  carriers'  apparent  inability  to  gear  their  opera- 
tions as  to  the  new  facility. 

RESERVATIONS     PROBLEMS 

In  third  place  in  the  overall  complaint  survey  comes  reservations  difficulties. 
Far  and  away  the  practice  most  complained  of  is  overselling.  People  are  under 
the  impression  that  a  properly  issued  ticket  for  air  transportation  is  a  guarantee 
of  a  seat  if  the  flight  operates.  This  assumption  leads  to  considerable  frustra- 
tion first  when  the  oversale  takes  place  and  secondly  when  they  find  out  that  the 
Board  has  no  regulation  to  prevent  the  overbooking. 

Again,  those  who  fiy  the  most  get  hit  the  hardest  by  this  practice.  Mo.st  people 
who  write  to  complain  about  the  practice  are  businessmen.  The  second  most  af- 
fected type  of  travelers  is  the  family  unit.  Inspired  by  reports  of  Ralph  Nader's 
success  in  litigation  against  Allegheny  Airlines,  consumers  are  now  campaigning 
to  match  his  $50,000  award  or,  better  still,  eliminate  the  practice.  Virtually  all 
letters  dealing  with  oversales  make  one  of  the  three  following  ix)ints  : 

1.  The  practice  should  be  banned  by  the  Board  and  carriers  fined  for  violations. 

2.  The  penalty  should  be  upped  to  a  level  so  high  that  no  air  carrier  would 
voluntarily  continue  the  practice. 

3.  The  Board  should  act  to  tighten  the  loopholes  in  the  existing  regulation 
which  allow  carriers  to  escape  the  token  penalties  now  imposed. 

Another  deficiency  often  cited  by  consumers  is  the  inapplicability  of  the  over- 
sale regulation  to  the  operations  of  foreign  air  carriers  and  air  taxi  operators. 
Foreign  air  carriers  chronically  oversell  their  flights  in  the  full  knowledge  that 
the  regulation  does  not  apply.  Consumers  describe  almost  arrogant  conduct  on 
the  part  of  foreign  air  carrier  personnel  in  such  situations. 

It  is  worth  noting  that  approximately  half  of  the  Congressional  referral  mail 
handled  by  the  Office  of  Con.sumer  Affairs  concerns  the  practice  of  overselling. 

Other  service  problems  connected  with  re.servations  difficulties  are  more  diffuse 
than  the  overselling  practice,  yet  equally  serious  in  the  eyes  of  consumers.  Of 
particular  concern  is  the  oral  confirmation  amendment  to  part  250. 
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In  practice,  according  to  several  air  carriers,  an  oral  confirmation  is  virtually 
useless.  What  matters  is  ticket  issuance.  Many  consumers  are  finding  that  the 
phone  call  to  the  carriers'  central  reservations  facility  is  no  guarantee  that  a 
reservation  has  heen  made  in  the  passenger's  name  or  that  a  ticket  will  be  issued 
confirming  the  reservation. 

Carriers  plead  "no  computer  record"  and  thus  decline  to  issue  tickets  and  con- 
sequently deny  payment  of  denied  boarding  compensation  to  oversold  passengers. 

Thus,  it  is  incumbent  on  the  passenger  to  secure  the  name  of  the  reservations 
agent  to  have  any  hope  of  "proving"  that  he  actually  made  a  reservation  with  the 
carrier. 

Schedule  reductions  due  to  the  fuel  situation  have  also  created  problems.  Many 
tickets  were  issued  confirming  space  on  flights  that  had  been  eliminated.  The 
information  processing  systems  of  the  carriers  and  the  OAG  were  apparently 
woefully  inadequate  to  deal  with  the  rapidly  changing  scheduled  changes.  This 
problem  is  diminishing  as  the  schedule  patterns  are  stabilizing. 

Making  reservations  and  purchasing  tickets  also  are  becoming  annoying  areas 
for  consumers  to  deal  with.  Many  letters  are  now  being  received  which  suggest 
that  it  is  often  impossible  to  make  telephone  contact  with  air  carriers.  People 
complain  of  being  placed  on  hold  for  15  and  20  minutes  before  a  reservationist 
comes  on  the  line.  Many  city  ticket  offices  and  suburban  satellite  locations  are 
being  closed  as  economy  measures,  and  as  a  result  there  are  increasing  bottlenecks 
on  the  phones  to  make  reservations  and  at  airports  to  pick  up  tickets. 

BAGGAGE   PROBLEMS 

Virtually  all  of  the  scheduled  air  carriers  have  favorably  received  OCA's 
baggage  claims  and  practices  report  of  last  October  26.  They  have  commented  that 
the  basic  assertions  are  correct,  the  suggestion  helpful,  and  the  critiques  are 
fundamentally  accurate.  Some  of  the  carriers  liave  begun  full-scale  reevaluations 
of  their  baggage  handling  and  claims  processing  in  light  of  our  report. 

Problems  as  stated  in  that  report  remain  for  the  most  part.  Essentially,  the 
basic  consumer  complaint  revolves  about  the  inordinate  delays  in  claims  process- 
ing and  the  cost-shifting  to  consumers  of  a  percentage  of  the  loss  due  to  either 
depreciation  or  outright  exculpation  from  liability  based  on  tariffs.  The  supple- 
mental air  carriers  have  made  no  indication  of  intent  to  improve  their  claims 
processes  except  for  Modern  Air  Transport  whicli  is  considei'ing  a  change  to  a 
$500  liability  limit  while  retaining  its  many  exculpatory  provisions. 


The  basic  problem  with  the  concept  of  fares  is  simply  that  nobody  can  give  the 
consumer  a  definitive  answer  about  how  much  it  will  cost  from  one  city  to  another. 

Several  forces  appear  to  be  at  work  in  this  area.  First,  and  foremost,  the 
domestic  fare  structure  is  presently  a  hodge-podge  of  multi-condition  fares  gov- 
erned by  tariffs  whicli  ai"e  anything  but  clear.  Hopefully,  the  recent  Board  actions 
will  help  clear  this. 

Secondly,  no  reservationist  or  ticket  agent  can  reasonably  be  expected  to  under- 
stand the  complexities  of  these  tariffs  and  fare  structures.  Thirdly,  most  reserva- 
tionists  and  ticket  agents  do  not  in  fact  understand  these  things,  relying  instead 
on  the  fares  in  the  OAG.  Also,  given  the  rapid  fare  changes  in  tariffs  over  time, 
most  agents  simply  do  not  want  to  know  what  the  proper  fares  are. 

Oral  fare  quotations  are  almost  meaningless  if  the  fare  is  to  cover  anything 
but  nonstop  one-way  transportation.  Even  wlien  the  tickets  are  later  written  at 
the  airport  or  city  ticket  office,  the  fares  may  not  be  accurate.  Apparently  the 
average  agent  feels  it  is  too  time  consuming  to  consult  the  several  books  necessary 
to  find  the  proper  fare. 

The  consumer  is  prefectly  willing  to  accept,  albeit  grudgingly,  the  fact  that 
fares  are  increasing  due  to  the  fuel  crisis  and  generally  increased  operating  costs. 
But,  the  consumer  is  totally  unwilling  to  accept  the  fact  that  air  carrier  personnel 
are  unable  to  figure  out  a  fare  and  that  the  consumer  must  bear  the  financial 
burden  of  the  agent's  ineptness  by  paying  additional  funds  when  the  ticket  is 
audited. 

Consumers  view  tickets  as  contracts  for  transportation.  They  feel  that  once  a 
ticket  has  been  paid  for  the  prices  should  not  change.  The  Act  says  differently  as 
we  all  know  a  passenger  must  pay  the  fare  in  effect  for  the  type  of  transportation 
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on  the  day  of  travel.  Partitularly  galling  to  consumers  is  the  use  of  credit  card 
billings  to  correct  ticketing  price  mistakes. 

Normally,  the  air  carrier  will  simply  submit  an  additicmal  billing  to  the  credit 
card  company  which  in  turn  pays  the  carrier  and  bills  the  consumer.  The  air 
carrier  has  effectively  changed  the  problem  from  one  involving  the  carrier  and 
consumer  to  one  involving  the  credit  company  and  the  consumer. 

Passengers  are  vehement  in  their  opposition  to  the  practice  of  allowing  air 
carriers  to  bill  them  for  additional  funds  w-ithout  consumer  approval  or  counter- 
signature. The  consumer  does  not  even  have  the  right  to  "argue"  the  billing  since 
by  shifting  the  collection  problem  to  the  credit  company,  the  air  carrier  completely 
bows  out  of  the  picture.  If  the  consumer  refuses  to  pay,  the  credit  card  company 
penalizes  him. 

Needless  to  say,  very  few  additional  collection  billings  are  reported  in  in- 
stances where  the  consumer  has  paid  cash  or  by  check  for  his  tickets. 

I  am  recommending  that  the  Board  investigate  the  discriminatory  collection 
practices  of  carriers  in  collecting  under  section  403(b)  of  the  Act  from  credit 
card  users  but  not  from  those  using  other  means  of  payment. 

In  addition  to  the  problem  of  proper  initial  collections,  there  is  the  problem  of 
refunds.  The  average  refund  takes  between  3  and  9  months  to  be  accomplished. 
Carriers  have  the  use  of  the  consumer's  funds  for  the  period  during  which  the 
refund  is  delayed,  and  the  consumer  is  now  beginning  to  demand  an  interest 
penalty  against  carriers. 

The  problem  is  again  especially  severe  when  a  credit  instrument  is  used  by 
the  consumer.  During  the  time  it  takes  for  air  carriers  to  process  his  refund 
credit,  the  consumer  is  often  being  assessed  interest  charges  of  li/^  percent  a 
month.  Consumers  do  not  see  this  as  being  equitable.  Why  should  the  consumer 
pay  for  a  carrier's  ineflSciency? 

Some  consumers  have  suggested  a  system  to  shift  the  burden  of  credit  card 
refunds  back  to  the  carriers.  This  would  entail  the  issuance  of  a  credit  memo 
directly  to  the  consumer  at  the  time  he  turns  in  a  ticket  for  refund  or  has  his 
fare  recomputed.  When  billed,  the  consumer  would  simply  send  the  card  com- 
pany the  credit  slip  plus  the  difference.  Later  the  credit  card  company  and  the 
air  carrier  could  delay  internal  processing  for  however  long  they  like,  but  the 
consumer  would  not  be  assessed  interest  payments  and  delays  would  be  cut  to  a 
minimum  on  the  consumer's  side. 

National  Airlines,  Eastern  Air  Lines  and  foreign  air  carriers  are  particularly 
negligent  in  processing  refunds. 

Refund  problems  resulting  from  an  overcharge  or  a  travel  agent-issued  ticket 
are  further  problem  areas.  Any  consumer  who  feels  he  has  been  overcharged 
must  "prove"  his  case  and  ask  the  carrier  to  con.sider  it.  If  he  is  right  he  may 
expect  a  refund  in  3  months.  Carriers  do  not  appear  to  be  as  enthusiastic  about 
granting  overcharge  refunds  as  they  are  about  collecting  fare  differentials  owing 
them. 

Agent  refunds  are  as  cumbersome  as  credit  card  refunds.  If  agents  are  em- 
powered to  collect  money  on  behalf  of  air  carrier  patrons  they  should  be  similarly 
empowered  to  refund  funds  directly  to  clients. 

The  refund  delay  problem  should  exist  between  the  carrier  and  its  appointed 
agent  rather  than  the  consumer  and  the  carrier  through  the  intermediary  of  the 
agent. 

CUSTOMER    TREATMENT 

Complaints  against  carriers  citing  customer  treatment  generally  involve  per- 
.sonnel  difficulties.  An  increasing  number  of  complaints  in  this  category  involve 
the  carrier's  unwillingness  to  provide  amenities  to  passengers  stranded  at  an 
airport.  In  general,  this  category  is  not  one  in  which  a  carrier  would  be  able 
through  managerial  action  to  reduce  complaint  volume.  It  is  simply  the  reflection 
of  the  fact  that  both  the  consumers  and  the  carrier's  personnel  are  human  belings 
and  that  humans  simply  do  not  always  get  along  well. 

FLIGHT    INFORMATION 

The  problems  faced  by  consumers  in  determining  "what  the  hell's  going 
on"  are  apparently  numerous.  Apparently,  there  is  no  simple  way  by  which  a 
consumer  can  call  an  air  carrier  and  receive  accurate  and  timely  information 
concerning  the  operation  status  of  a  particular  flight.  Consumers  will  often  call 
a  carrier  before  leaving  for  the  airport  to  find  out  if  their  flight  will  arrive  or 
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depart  on  time.  They  are  told  "yes"  only  to  arrive  and  wait  several  hours.  Many 
consumers  are  convinced  that  carriers  have  a  policy  of  deliberately  misinforming 
passengers. 

One  man  called  a  carrier's  reservations  number  from  the  lobby  at  Washington 
National  Airport.  He  had  just  left  the  ticket  counter  where  he  had  been  informed 
that  his  flight  would  be  delayed  several  hours.  Before  leaving  for  the  air- 
port he  called  the  carrier  and  was  told  his  flight  was  on  time.  At  the  airport  he 
learned  the  truth.  From  the  airport  he  called  the  carrier  and  was  told  the  flight 
was  on  time. 

It  is  obvious  to  anyone  that  there  is  no  information  system  known  that  can 
possibly  take  into  account  every  possible  contingency  affecting  flight  operations. 
Yet,  there  appears  to  be  a  widening  gulf  between  the  information  supplied  by 
carrier  agents  and  the  actual  goings  on  of  a  particular  flight  movement. 

Part  of  the  problem  is  attributable  to  the  "remote"  phone  system.  People  in  a 
given  area  dial  a  local  number  and  speak  to  an  agent  half  a  continent  away. 
Agents  are  unable  to  check  accurately  on  conditions  in  cities  far  away  from  them 
without  accurate  and  frequent  computer  updating.  The  rub  is  that  updating  is 
often  ineflicient. 

Again,  businessmen  and  Members  of  Congress  (particularly  those  from  New 
York)  are  critical  about  information  handling  policies  of  carriers.  Full  two- 
thirds  of  the  complaints  about  flight  information  come  from  businessmen. 

CARGO    PROBLEMS 

Complaints  against  all  cargo  carriers  are  negligible.  Complaints  about  the 
cargo  handling  of  scheduled  carriers  are  not  numerous.  Complaints  about  air- 
freight forwarders  are  enormous.  The  airfreight  forwarding  industry  is  domi- 
nated by  a  few  large  operators  and  the  number  of  complaints  against  them  are 
relatively  few.  The  bulk  of  the  complaints  involve  the  "marginal"  operators.  The 
most  common  complaints  involve  slow  claims  processes,  exculpatory  tariff 
provisions  relating  to  liability  for  loss,  damage  and  delay,  and  failure  to  remit 
COD  funds.  OCA  has  found  that  once  a  carrier  starts  using  COD  funds  for 
working  capital,  its  demise  is  not  too  far  down  the  road. 

Claims  problems  dominate  cargo  mail.  Most  shippers  are  not  aware  of  the  tariff 
provisions  governing  their  shipments  and  then  when  informed  of  the  restrictive 
practices  after  a  loss  has  taken  place  they  become  extremely  frustrated. 

Cargo  complaints  involving  the  .shipping  of  live  animals  are  relatively  few. 
Those  we  do  receive  tend  to  come  from  a  handful  of  professional  animal  shippers 
who  ship  tropical  fish  and  dogs  commercially.  Oddly,  the  most  dominant  form 
of  complaint  from  these  shippers  does  not  involve  injury  or  death  to  the  animals 
but  involves  failure  by  REA-Air  Express  to  remit  COD  money  on  the  ship- 
ments. Mr.  Walt  Wehr  of  Excalibur,  Inc.,  a  professional  breeder  and  shipper, 
often  complains  about  COD's  owing  him  over  $20,000  at  a  time.  Mr.  Wehr  usually 
writes  monthly  and  cites  only  money  owing  from  the  previous  month — moneys 
over  thirty  days  overdue. 

In  spite  of  the  Consumer  Reports'  story  on  animal  abuse,  very  few  instances 
have  been  reported.  Although  several  hundred  letters  were  generated  by  the 
story,  only  a  few  of  the  complainants  were  actually  able  to  cite  examples  of 
abuse.  Most  of  the  correspondence  was  simply  "tear  jerker"  mail  aimed  at 
bolstering  whatever  efforts  might  be  made  to  improve  the  conditions  under 
which  animals  are  shipped.  OCA  estimates,  based  on  replies  to  our  animal  abuse 
questionnaire  that  only  about  25  percent  of  our  first  wave  of  correspondents 
on  the  animal  issue  have  had  actual  experiences  on  which  to  base  their  com- 
ments. Most  of  the  respondents  cited  problems  with  dogs  and  household  pets 
traveling  accompanying  owners  rather  than  commercial  animal  shipments. 

IN-FLIGHT    SERVICE 

This  category  concerns  itself  with  in-flight  amenities  such  as  food,  beverage 
and  entertainment  services  offered  by  carriers.  The  most  numerous  letters  in  the 
food  category  come  from  persons  who  have  called  the  carrier  and  requested 
Kosher  food  service.  Not  all  of  the  complainants  cite  religious  reasons  for  their 
requests  so  the  problem  is  not  to  be  construed  as  a  "Jewish"  problem.  The  smart 
travelers  know  that  Ko.«;her  food  is  better  prepared  and  of  better  quality  than 
standard  carrier  fare.  Thus,  these  passengers  order  Kosher  food.  When  they  do 
not  receive  the  special  meal  they  complain. 
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The  second  largest  source  of  complaints  in  the  in-flight  service  category 
concerns  the  service  of  alcoholic  beverages.  Very  few  letters  are  from  prohibi- 
tionists. Most  of  the  letters  cite  the  carrier's  policy  of  serving  revenue  producing 
liquor  before  meals  and  thus  delaying  meal  service.  The  people  are  not  opposed 
to  drinks  first  for  those  who  desire  drinks,  but  they  feel  that  drink  service  should 
be  integrated  with  meal  service  so  that  hungry  passengers  are  not  required  to 
wait  for  imbibers. 

Very  few  complaints  concern  in-flight  entertainment,  perhaps  a  half  dozen  a 
year.  Most  question  the  taste  of  .showing  other  than  "G"  rated  movies  and  the 
writers  tend  to  express  moral  indignation  over  children  viewing  "PG"  movies  as 
part  of  a  captive  audience. 

DISCEIMINATION   COMPLAINTS 

Discrimination  complaints  fall  into  two  categories.  First,  are  those  based  on 
the  allegation  that  race,  creed,  or  national  origin  have  motivated  ho.stile  or 
inferior  treatment  by  carrier  personnel.  Second  are  those  based  on  the  carriers' 
policy  of  allowing  preferential  treatment  to  certain  customers  or  VIP's.  The 
second  category  outnumbers  the  first. 

Copies  of  all  complaints  Involving  racial  allegations  are  routinely  brought  to 
the  attention  of  the  Board's  Bureau  of  Enforcement  for  their  information  and 
any  action  that  may  be  deemed  appropriate. 


1973  WHITE  PAPER  ON  BAGGAGE  HANDLING 

Civil  Aeeonautics  Board, 
Washington,  B.C.,  October  26,  1973. 
To :  The  Board. 

From  :  Director,  Oflice  of  Consumer  Affairs. 
Subject :  A  White  Paper  on  Airlines'  Handling  of  Baggage  Claims. 

Recommendation :  That  the  Board  order  an  investigation  of  airlines'  baggage 
claims  liability  procedures. 

Jack  Yohe. 
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DISCUSSION: 


On  September  19,  1966  in  Board  Order  No.  E-2A198  (Docket  15529) 

the  Board  required  all  certificated  i ruuk  and  local  service  air  carriers 

to  adopt  tariff  provisions  which  conformed  to  the  follov;ina  basic 
criteria : 

1.  Carrier  liability  limitations  for  the  loss  of,  damage  to, 
or  delay  in  delivery  of,  baggage  should  not  be  less  than  $500  per 
passenger. 

2.  Carriers  can  not  exclude  from  liability  such  icems  as 
money,  jewelry,  silverware,  negotiable  papers,  securities,  business 
documents,  samples,  paintings,  antiques,  artifacts,  manuscripts, 
irreplaceable  books  or  publication:-,  or  other  similar  valuables. 
Carriers  were  exempted  from  accepting  declarations  of  excess  valuation 
on  such  items  if  the  items  were  included  in  checked  baggage. 

The  current  tariffs  of  the  certificated  trunk  and  local  service 
air  carriers  outwardly  conform  to  the  Board's  criteria  as  set  forth 
in  Order  No.  E-24198.   In  practice,  the  tariffs  do  not  appear  to  be 
in  compliance  because  of  the  manner  in  which  portions  of  the  tariffs 
are  interpreted  and  applied  to  particular  situations. 

The  basic  concept  which  must  be  examined  is  that  set  forth  in 
Rules  340,  345,  and  365  of  Tariff  Passenger  Rules  6,  CAB  142. 
The  concept  is  that  of  acceptability.   Not  every  article 
which  is  accepted  as  baggage  is  in  fact  acceptable  as  baggage 
in  a  claim  for  loss,  damage,  or  delay  in  delivery.   These  rules 
base  the  acceptability  of  particular  and  general  goods  upon  the  following 
criteria.   Articles  tendered  as  baggage,  accepted  as  baggage,  and  which 
give  rise  to  claims  under  normal  baggage  claims  procedure: 

1.  Must  be  limited  to  "personal  property  as  is  necessary 
or  appropriate  for  the  wear,  use,  comfort  or  convenience  of 
the  passenger  for  the  purpose  of  his  trip." 

2.  It  must  be  able  to  withstand  "ordinary  handling." 

3.  Its  size,  weight  and  "character"  must  be  "suitable  for  trans- 
portation" on  the  particular  aircraft  designated  for  the  flight. 

4.  It  may  not  be  "not  suitable,  or  not  suitably  packed  for  the 
transportation  in  aircraft." 
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5.  It  may  not  be  fragile. 

6.  It  must  not  be  perishable. 

In  no  place  does  CAB  142  define  what  constitutes  "fragile", 
"suitable",  "suitably  packed",  "ordinary  handling",  "character", 
"perishable",  or  those  items  which  are  not  "necessary  for  the  wear,  use, 
comfort  or  convenience  of  the  passenger  for  the  purpose  of  his  trip." 

In  the  absence  of  precise  definition,  and  given  the  nebulous 
criteria  for  acceptability,  there  is  a  serious  question  as  to  what  the 
certificated  trunk  and  local  service  carriers  are  Indeed  liable  for  in 
terms  of  "loss  of,  damage  to,  or  delay  in  the  delivery  of"  passenger 
baggage. 

To  illustrate  the  point,  Mrs.  Pearl  Pacht  of  Madison,  Wisconsin 
checked  a  rolled  painting  with  Allegheny  Airlines  at  Indianapolis  for 
transport  on  a  Convair  580  aircraft  to  Chicago.   There  the  baggage  was 
to  be  transferred  to  a  North  Central  Airlines  Convair  580  for  transporta- 
tion to  Madison,  Wisconsin.   The  Board  order  cited  above  imposes  on 
local  service  carriers  specific  liability  for  paintings.   Mrs.  Pacht's 

claim  was  denied  by  North  Central  Airlines  on  the  basis allowed  by  the 

tariff that  the  painting  was  not  suitably  packed  and  therefore 

unsuitable  for  air  transportation.   CCA-72-0032) . 

Further,  Mr.  R.  C.  Lamm  of  Indianapolis  registered  a  complaint 
concerning  Allegheny's  handling  of  his  daughter's  claim  for  damaged 
baggage.   Ms.  Lamm  checked  a  guitar  in  a  case  for  transportation  on 
Continental  Air  Lines  from  Albuquerque  to  Chicago  and  from  Chicago  to 
Indianapolis  on  Allegheny.   The  claim  was  filed  for  damage.   Allegheny 
accepted  liability  for  damage  to  the  case,  but  not  to  the  guitar  inside 
the  case.   The  case  was  suitable  for  air  transportation,  but  the 
content  of  the  case  was  classed  as  "fragile".   Since  Mr.  Lamm 
wanted  a  comparative  opinion,  he  called  American  Airlines  and  inquired 
how  they  regarded  guitars.   He  was  informed  that  American  assumes 
liability  if  the  strings  are  loose  when  the  guitar  is  checked,  but  does 
not  when  the  strings  are  taut. 

Dr.  Stephen  Gurstman  of  New  York  indicated  that  when  he  checked  in 
for  an  Eastern  Air  Lines  flight  from  New  York  to  Fort  Lauderdale  that 
all  of  his  baggage  was  checked  with  similar  tags,  excepting  one  piece. 
This  piece  was  a  stroller  for  his  infant  child.   It  was  tagged  with  a 
blue  recovery  tag  since  the  clerk  explained  that  it  was  fragile  and 
should  have  special  care.   When  the  stroller  was  delivered  in  Fort 
Lauderdale  in  damaged  condition.  Eastern  refused  to  entertain  a 
claim  from  Dr.  Gurstman  because  no  liability  existed  for  the 
"fragile"  baggage. 
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Mr.  Thad  G.  Anders  checked  a  tape  recorder  in  a  case  with 
American  Airlines.   A  tape  recorder  in  a  case  can  reasonably 
be  for  his  use,  comfort,  or  convenience  at  destination. 
It  was  in  its  case,  so  it  can  be  assumed  to  be  reasonably 
packed — at  least  to  the  manufacturer's  specification.   It  is  not 
perishable.   It  was  taken  as  baggage  and  a  claim  check  given  for 
it.   It  was  damaged.   American  denied  liability.   It  was  fragile. 
American  also  noted  that  the  article  was  not  suitable  for  air  trans- 
portation because  it  had  no  packing  material  other  than  its  case. 

Although  air  carriers  initiate  their  own  tariff  provisions, 
they  are  not  averse  to  passing  the  responsibility  for  their  exclusions 
on  to  the  Board.   The  following  extract  from  a  Hughes  Airwest  letter 
illustrates  the  point:   "....Hughes  Airwest  and  some  32  other  air 
carriers  are  regulated  by  an  agency  of  the  Federal  Government,  which 
does  not  permit  acceptance  of  liability  for  fragile  or  perishable 
items. . . " 

The  simple  point,  as  far  as  the  certificated  trunk  and  local 
service  carriers  are  concerned,  is  that  the  provisions  governing 
acceptability  have  had  the  effect  of  by-passing  the  effectiveness  of 
Section  1  (b)  of  Order  No.  E-24198. 

Clearly  some  firm  criteria  for  acceptability  should  be 
established.   The  Office  of  Consumer  Affairs  recommends  that  no  general 
acceptability  criteria  be  specified  in  the  tariffs.   Rather,  a  state- 
ment concerning  acceptability  should  read:  "The  carrier  signifies  by  the 
issuance  of  a  baggage  claim  check  that  the  baggage  entered  into  its 
custody  thereby  is  acceptable  for  transportation  by  air,  suitable  for 
transportation  by  air,  suitably  packed  for  transportation  by  air, 
and  the  carrier  assumes  liability  for  any  loss  of,  damage  to,  or  delay 
in  the  delivery  of  such  checked  item." 

If  the  carriers  wish  to  have  restrictions  on  the  types  of 
baggage  they  will  accept,  they  should  be  required  to  incorporate 
such  restrictions  in  their  company  manuals.   If  an  item  is 
unacceptable  under  the  terms  of  the  manual's  provisions  it 
should  not  be  accepted  at  all,  or  accepted  only  upon  execution 
of  a  signed  release  by  the  passenger.   The  release  should  acknowledge 
the  nature  of  the  article  as  unacceptable,  and  the  passenger 
should  be  informed  that  no  liability  will  exist  due  to  damage 
to,  delay  in  delivery  of,  or  loss  of  the  article.   A  carbon 
copy  tear  sheet  on  the  back  of  a  bag  tag  would  appear  to  be  the 
simplest  form  of  release. 

The  problem  of  acceptability  takes  on  another  dimension  when 
a  passenger  is  confronted  with  travel  by  supplemental  air  carriers 
or  Alaskan  air  carriers,  or  such  carriers  as  Wright,  Aspen  or  air 
taxis.   oca's  primary  present  concern  is  with  the  supplemental  air 
carriers. 
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Except  for  World  Airways,  supplemental  air  carriers  generally 
classify  as  unacceptable  and  hence  deny  liability  for  loss  of,  damage 
to,  or  delay  in  the  delivery  of  the  following  items:   live  animals, 
liquids,  perishable  articles,  fragile  articles,  wigs,  wig  boxes,  money, 
Jewelry,  silverware,  negotiable  papers,  securities,  business  documents, 
samples,  paintings,  antiques,  artifacts,  manuscripts,  irreplaceable 
books  or  publications,  unspecified  "other  valuables",  soft-pack  type 
luggage  and  contents,  perfumes,  cosmetics,  liquors,  sklis,  musical 
instruments,  fishing  rods,  fishing  reels,  scuba  diving  equipment, 
electronic  amplification  equipment,  radios,  stereo  equipment, 
cameras,  photographic  equipment,  projectors,  glassware,  tennis  rackets, 
surfboards,  golf  clubs  and  golfing  equipment,  furs,  watches,  and  all 
other  articles  classed  as  "not  suitable  for  air  transportation."  For 
particular  application  of  these  exclusions,  see  the  chart  in  the 
appendix. 

The  baggage  liability  rules  section  of  World  Airway's  tariff 
is  unique  in  the  industry.   World  specifies  no  acceptability 
criteria;  it  sets  forth  no  exculpatory  provisions.   World  has 
not,  to  oca's  knowledge,  denied  a  baggage  claim  of  any  sort. 
Hence  World's  tariff  is  the  only  air  carrier  tariff  of  any  class 
of  carrier  which  accepts  the  basic  doctrine  of  absolute  liability 
to  the  amount  specified  by  the  Board  in  Order  E-24198,  though, 
as  a  supplemental.  World  is  not  even  subject  to  the  order. 

The  amount  of  liability  assumed  by  air  carriers  for  those 
items  which  they  deem  acceptable  is  also  specified  in  the  Baggage 
Liability  Rules  Case  Order.   For  certificated  trunk  and  local 
service  carriers,  the  limitation  of  liability  shall  not  be  less  than 
$500.00  per  passenger."  CAB  142  states  that  the  limitation  of 
liability  for  participating  trunk  and  local  service  carriers  "shall 
not  exceed  $500.00 ...  for  each  fare  paying  passenger."  The  actual 
difference  in  the  two  statements  is  one  of  semantics.   Both 
statements  indicate  that  the  practical  claims  limit  of  the 
carrier,  without  litigation  and  in  the  absence  of  an  excess 
declaration,  is  $500.00.   However,  the  carriers  use  the  tariff  as 
a  defensive  posture  rampart.   Statements  such  as  "the  CAB  has 
established  $500.00  as  the  maximum  liability  of  all  air  carriers" 
are  used  to  deny  liability  beyond  the  $500.00  mark.   In  fact,  the 
CAB  has  imposed  no  such  ceiling  limit,  rather  the  CAB  has  imposed 
a  liability  floor  limit.   The  wording  of  the  tariff,  accepted  by 
the  Board,  places  on  the  Board  the  onus  of  giving  official 
sanction  to  carriers'  denials  of  liability.   Another  point  raised  in 
the  tariff  is  the  difference  between  liability  per  passenger  and 
per  fare  paying  passenger.   Infants,  though  allowed  baggage,  may  not 
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through  their  parents  make  claim  for  loss,  damage  or  delay  in  delivery 
of  their  diapers,  bottles,  strollers,  and  the  like.   An  infant 
is  a  passenger,  though  not  necessarily  a  fare-paying  passenger. 

Johnson  Flying  Service  and  McCulloch  International  Airlines 
currently  maintain  a  $250.00  per  passenger  baggage  liability  limita- 
tion.  Given  the  fact  that  the  supplemental  air  carrier  industry  has 
come  of  age,  the  application  of  the  $500.00  liability  limitation  should 
be  applied  to  them  in  the  form  of  Board  rejection  of  the  tariff  filings 
made  by  these  two  carriers  until  the  change  is  effected. 

The  Board  should  carefully  examine  the  lawfulness  and  reason- 
ableness of  tariffs  governing  international  transportation  of  baggage. 
Such  carriage  is  theoretically  under  the  terms  of  the  Warsaw 
Convention.   However,  the  current  tariff  filings  of  virtually  all 
air  carriers  engaging  in  international  transportation — tariff  filings 

accepted  by  the  Board unreasonably  limit  the  protection  afforded  by 

the  Convention.   In  no  place  does  the  Warsaw  Convention  permit 

air  carriers  to  limit  in  any  fashion  the  absolute  liability  provided 

in  Articles  18,  19,  and  22.   Further,  Article  23  states: 

"Any  provision  tending  to  relieve  the  carrier  of 
liability  or  to  fix  a  lower  limit  than  that  which 
is  laid  down  in  this  convention  shall  be  null  and  void. 


In  spite  of  this  provision  in  the  Convention,  the  tariffs  of 
the  air  carriers  and  foreign  air  carriers  providing  international 
air  transportation  between  the  United  States  and  points  involving 
foreign  sovereignty  allow  for  broad  disclaimers  based  on  tariff 
provisions . 

If  the  Warsaw  Convention  has  the  force  of  law,  and  if  the  tariff 
provisions  filed  by  carriers  engaged  in  international  transportation 
'tend  to  relieve  the  carrier  of  liability",  the  Board  would  appear 
bound  to  act  upon  the  reasonableness  of  the  offending  tariff  provisions, 

A  further  note  on  the  limitation  of  liability  as  specified  in 
tariffs  would  have  to  note  the  Warsaw  Convention  specified  values. 
Several  carriers  have  not  modified  their  tariffs  to  reflect  the  recent 
currency  changes.   McCulloch,  Modem,  and  Johnson  specify  either  no 
international  baggage  liability  limitation  or  one  of  $7.48  per  pound. 
The  current  Warsaw  limitation  in  terms  of  U.S.  dollars  per 
pound  is  $8.16. 

Of  the  remaining  certificated  air  carriers,  Wien,  Alaska, 
Reeve  Aleutian,  Aspen,  Wright,  and  some  of  the  helicopter  carriers 
have  liability  limits  in  a  less  than  $500  amount  or  exclude 
liability  for  items  cited  in  the  baggage  order  as  being  items 
for  which  liability  could  not  be  declined  for  trunk  and  local 
service  air  carriers.   OCA  sees  little  difference  between  the  loss 
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of  an  artifact,  antique,  manuscript,  business  document,  etc.  on  a 
Reeve  YS-11  or  a  Piedmont  YS-11  or  on  a  United  B-737  and  a  Wien 
B-737. 

oca's  basic  concern  therefore  is  that  uniform  limits  of  liability 
be  applied  to  the  regulated  air  carrier  industry  in  terms  of  the 
amount  of  minimum  liability.   That  limit — $500  for  domestic  and  $8.16 
per  pound  for  international — is  adequate  if  the  exculpatory  provi- 
sions of  the  present  tariffs  are  carefully  examined  with  some 
found  unreasonable  and  unjust. 

A  problem  arises  when  an  area  receives  exclusively  air  taxi  service. 
Many  air  taxis,  like  Aspen  the  certificated  carrier,  have  liability 
limits  of  $100  per  passenger.   Some  have  a  limit  of  $250.00,  others  have 
higher  limits  up  to  $500.00.   Since  air  taxi  operators  and  certificated 
air  carriers  have  been  permitted  to  enter  into  formal  agreements  by  the 
Board  which  allow  for  interline  ticketing  and  interline  baggage  checking, 
OCA  does  not  feel  that  it  would  be  unreasonable  for  the  air  taxi  operators 
to  be  subject  to  the  same  basic  liability  conditions  of  baggage  as  the 
remainder  of  the  air  transport  industry.   Whether  this  would  be  a 
component  feature  of  their  basic  exemption  or  the  subject  of  inter- 
line agreement  is  not  OCA's  concern,  but  uniformity  of  baggage  rules  should 
be  accomplished.]^/  In  areas  where  "captive  commuters"  like  the  Allegheny 
farm  teams  operate,  this  is  no  problem.   But  many  states  receive  primarily 
air  taxi  service  and  many  cities  receive  exclusively  air  taxi  service.   Of 
particular  severity  is  the  Puerto  Rico  to  Virgin  Islands  market  which 
is  now  dominated  by  air  taxi  operators  deriving  much  of  their  revenues 
from  interline  connecting  passengers. 

The  ACAP  petition  places  considerable  stress  on  what  ACAP  judges 
to  be  inadequate  notice  to  the  consumer  concerning  baggage  liability 
limitations  or  tariff  provisions.   OCA  has  found  that  adequacy 
of  notice  is  not  a  major  source  of  consumer  concern.   Many  persons  are  aware 
of  the  general  concept  of  liability  limitation  by  common  carriers. 
The  actual  amount  of  the  limit  may  be  uncertain  in  the  passenger's 
mind,  but  the  concept  generally  is  firmly  established.   Most 
passengers  do  not  read  the  fine  print  contract  on  a  ticket  for  air 
transportation,  some  may  read  the  liability  notice,  but  generally 
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OCA  is  aware  of  the  Board's  position  as  stated  in  ER  708,  page  2 
of  the  Amendment  concerning  air  taxi  liability  notice  and 
liability  provisions.   However,  OCA  feels  that  the  fine  points 
of  distinction  drawn  therein  are  lost  on  the  average  passenger 
and  are  perhaps  artificial.   The  commodity  being  purchased  is 
transportation  for  person  and  property.   The  change  of  "mode" 
from  certificated  to  non-certificated  air  carriage  is  of  no  real 
concern  to  the  average  consumer.   He  bought  "air  transportation" 
and  generally  feels  that  air  transportation  is  air  transportation, 
like  a  rose  is ... . 
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speaking,  passenger  knowledge  of  liability  limitations  derives 
from  "common  knowledge"  rather  than  signs  or  notices.   OCA  generally 
feels  that  the  present  notice  on  tickets,  and  information  presented 
in  timetables  concerning  liability  is  sufficient  as  far  as  it 
goes,  however  more  conspicuous,  posting  of  signs  at  some  airports 
appears  desirable.   Perhaps  some  more  precise  statement  of  , exculpatory 
provisions  and  the  availability  of  the  option  to  declare  excess 
valuation  might  be. 

While  OCA  has  no  direct  knowledge  of  the  mechanism  for  declaring 
excess  valuation  other  than  staff  experiences,  we  are  of  the  opinion 
that  only  a  miniscule  number  of  persons  are  actually  aware  of  the 
mechanism  and  actually  do  make  such  declarations.   The  cost  is  certainly 
reasonable  enough  at  10c  per  $100  declared,  but  the  restrictions  placed 
on  the  types  of  articles  on  which  such  declarations  can  be  made  tend  to 
limit  the  efficacy  of  the  act  of  declaring  the  excess. 

Mr.  H.  A.  Cartwright  of  Roanoke  presented  some  engineering  plans 
to  Piedmont  Aviation  for  checking  on  a  flight  to  Washington  and  through 
checking  on  Northwest  to  Cleveland.   At  the  ticket  counter  Mr.  Cartwright 
>vas  told  that  his  plans,  worth  in  his  estimation  $5,000,  could  not  carry 
in  excess  declaration  above  $2,500.   He  was  assured  that  the  declaration 
was  unnecessary  in  any  event  and  thus  he  declared  none  on  advice  of  the 
air  carrier  personnel.   Mr.  Cartwright 's  business  documents  were  lost. 
The  delivering  carrier-Northwest-paid  Mr,  Cartwright 's  claim  in  terms 
of  its  full  tariff  liability  of  $500.   What  is  most  interesting  is  the 
simple  fact  that  even  if  Mr.  Cartwright  had  declared  an  excess  valuation 
on  his  goods,  the  tariff  specifically  declines  carrier  liability  since 
no  excess  valuation  can  be  declared  for  an  item  of  the  type  he  presented, 

A  further  note  on  the  declaration  of  excess  valuation  is  that 
when  travel  is  over  the  lines  of  two  or  more  air  carriers  having 
differing  limits  of  excess  liability  which  can  be  declared,  the  lower  limit 
pertains.   OCA  suggests  that  the  limit  in  effect  by  the  carrier 
making  the  initial  decision  as  to  acceptability  apply  to  the  carriage 
of  the  baggage  under  such  declarations.   Of  course,  uniform  industry 
limits  on  such  declarations  would  eliminate  this  problem. 

Before  reviewing  specific  claims  practices which  constitute  the 

largest  single  area  of  concern  to  OCA  and  consumers some  attention 

must  be  given  to  claims  procedures,  i.e. ,  how  and  when  does  the  consumer 
file  a  claim  or  report  his  loss. 

Most  carriers  have  a  standard  baggage  or  property  irregularity 
report  form  which  is  normally  filled  out  when  a  passenger  brings  his 
allegation  of  loss,  damage  or  delay  to  the  carrier's  attention. 
The  form  is  a  basic  information  sheet  requesting  a  profile 
of  the  passenger  in  terms  of  identity,  proof  of  ownership, 
and  a  description  of  the  bag  and  basic  contents.   Normally  at 
the  bottom  of  the  irregularity  report  is  a  statement  that  the 
form  being  filled  out  is  not  a  claim,  and  will  not  become  a 
claim  until  a  further  form  or  some  other  action  is  completed 
by  the  passenger.   The  claims  forms  may  be  mailed  to  the 
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passenger  at  some  later  date,  or  he  may  have  to  request  them.   OCA 
is  of  the  opinion  that  one  form  is  sufficient.   The  initial  report  of 
baggage  irregularity  should  automatically  become  a  claim  after  "x" 
hours  if  the  carrier  cannot  produce  the  baggage  or  in  the  case  of 
damage,  the  report  should  become  a  claim  upon  receipt  by  the  carrier 
or  his  agent.   The  latter  should  also  apply  in  cases  of  delay. 

OCA  is  convinced  that  there  is  a  need  for  industry-wide  uniformity 
in  the  reporting  of  irregularities  and  filing  of  claims.   The  same 
basic  form  should  be  used  by  all  carriers,  it  should  clearly  become  a 
claim  at  the  same  time  for  all  carriers.   Time  limits  for  filing  the 
claim/irregularity  report  should  be  uniform,  and  criteria  for  filing 
should  be  the  same.   Now,  each  carrier  has  differing  practices  arising 
from  irregularities,  and  reports  consequently  differ. 

The  timely  filing  of  an  irregularity  report  by  a  passenger 
is  of  utmost  importance.   Many  carriers  will  simply  refuse  to 
entertain  a  claim  which  is  not  filed  immediately  upon  arrival 
at  the  destination  airport.   As  a  practical  matter,  it  is  often 
impossible  to  make  such  a  filing.   Airport  personnel  often  tell 
passengers  not  to  file  such  reports,  since  "the  baggage  will  be 
on  the  next  flight".   On  late  night  flights,  baggage  service 
areas  are  normally  closed  and  no  claims  forms  are  available. 

For  purposes  of  illustrating  the  often  absurd  nature  of  the  claims 
filing  process,  two  pieces  of  correspondence  extracted  from  our  file 
CA-73-2845  are  inserted  below.   They  explain  the  "Catch-22"  nature  of 
claims  tariffs  and  practices.   The  letter  from  Hughes  Airwest  is  not 
unique  as  a  method  of  disclaiming  liability.   The  complainant's  letter 
is  illustrative  of  consumer  sentiment  when  faced  with  a  "tariff  says" 
versus  "equity  demands"  situation. 

FROM  AIRWEST: 

We  are  very  sorry  we  cannot  honor  your  claim.   It  is  true  the 
incident  was  reported  promptly;  however,  your  copy  of  the  report 
indicates  a  report  alone  does  not  constitute  a  claim.   In 
accordance  with  the  tariff,  as  filed  with  and  approved  by  the 
Civil  Aeronautics  Board,  no  action  shall  be  maintained  for  any 
loss  of,  or  damage  to,  or  any  delay  in  the  delivery  of  any 
property  or  baggage,  or  any  other  claim  arising  out  of  or  in 
connection  with  transportation  of,  or  failure  to  transport  any 
passenger  or  property  or  baggage  unless  notice  of  the  claim  is 
presented  in  writing  to  the  carrier  alleged  to  be  responsible 
within  45  days  after  the  date  of  occurrence.   All  the  nation's 
airlines  must  abide  by  this  ruling.   To  go  beyond  the  limits 
of  the  tariff,  then  places  a  carrier  in  a  position  to  receive 
a  severe  penalty. 
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"Since  many  of  our  customers  are  not  aware  of  the  tariff  rules, 
which  are  available  to  the  public  for  inspection  at  any  airline 
office,  we  have  had  this  particular  rule  printed  on  the  cus- 
tomer's copy  of  the  report  for  his  own  protection.  (Emphasis 
added) . " 


FROM  COMPLAINANT: 


'I  recently  wrote  you  concerning  a  claim  I  filed  with  Hughes 
Air  West  about  the  theft  of  my  wedding  ring.   Since  then  I  have 
received  correspondence  from  them  rejecting  ray  claim.   (See 
attached  letter).   There  are  however,  several  errors  in  that 
letter  that  I  want  to  call  your  attention  to. 

'First  of  all  when  I  went  to  the  airport  to  file  my  claim 
the  man  filled  it  out  and  gave  it  to  me  to  sign,  at  that 
t ime  I  asked  him  if  that  was  all  I  had  to  do  to  file  a  claim 
and  he  said  yes.   So  I  signed  without  reading  it.   He  never  gave 
me  a  copy  of  the  form.   If  he  had  I  would  have  discovered  the 
provision  stated  in  the  Air  West  letter,  that  I  would  have  to 
file  another  claim. 

"I  ask  the  question.   How  can  I  be  aware  of  the  tariff  rules  when 
I  ask  about  them  and  I  am  told  lies? 

"Besides  I  feel  that  the  claim  form  I  signed  at  the  Pasco,  Wa. 
airport  would  constitute  sufficient  claim  against  the  airline 
as  required  by  your  rules,  and  as  required  by  the  Air  West 
letter,  second  paragraph.   Air  West  was  given  knowledge  of 
all  the  conditions  as  to  my  damages  that  another  written  claim 
would  have  done.   Therefore  my  claim,  that  I  signed  at  their  air- 
port office  should  be  sufficient. 

"Even  if  my  original  report  is  not  considered  as  a  sufficient 
claim,  I  feel  that  the  actions  of  their  employee  in  not  telling 
me  about  filing  another  claim  should  constitute  an  excuse  for  my 
nonperformance  and  act  as  a  waiver.   "In  general,  conduct  of  the 
carrier  which  misleads  the  claimant  as  to  the  necessity  of  giving 
notice  constitutes  a  waiver".   Corpus  Juris  Secundums  241  (5) . 
I  feel  that  your  agency  should  look  into  the  fraudulent  practices 
of  Air  West  before  they  cheat  more  people  out  of  legitimate  claims. 
I  would  appreciate  any  help  you  could  give  me  regarding  my  claim 
against  Air  West.   Thank  you." 
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OCA  is  also  concerned  about  the  type  of  information  requested  of 
passengers.   Several  carriers  request  Information  concerning  the 
passenger's  insurance  status,  especially  home-owners  or  tenants 
coverage.   OCA  feels  that  any  separate  insurance  which  the 
passenger  may  have  should  have  no  bearing  on  his  claim  with  an  air 
carrier.   It  may  be  reasoned  that  the  knowledge  of  additional 
coverage  may  induce  a  carrier  to  lower  his  tender  for  claim  with 
the  knowledge  that  XYZ  insurance  company  will  pick  up  the  balance. 
The  assertion  is  not  possible  to  "prove"  but  the  general  utility 
value  of  such  information  to  the  carrier  in  processing  a  claim 
is  questionable  unless  the  carrier  predicates  its  settlement  on 
such  coverage  in  some  way. 

Mr.  Ray  Lackey,  a  Delta  Air  Lines  claimant,  stated  his  objection 
to  the  claim  form. 

■'Without  going  line  by  line  through  the  form,  let  me 
summarize  my  objections  to  the  form: 

"1.  It  is  excessively  repetitive.  It  asks  for  a  great  deal 
of  information  which  already  was  furnished  to  the  Delta 
employee  at  National  Airport  who  filled  out  a  form  when 
the  loss  of  my  bag  was  first  reported. 

"2.   It  is  gratuitiously  intrusive.   It  asks  for  a  great  deal 

of  information  (occupation.  Social  Security  Number,  private 

insurance  information,  etc.)  which  is  in  no  way  relevant  to 
the  fact  that  Delta  lost  my  bag. 

"3.   It  is  insulting.   It  asks  about  "previous  baggage 

losses"  in  one  place,  and  in  another  warns  about  the 
dangers  of  "sending  false  or  fraudulent  claims  through 
the  United  States  malls."  The  covering  letter  received 
with  the  form  states  that  it  must  be  notarized,  which  is 
both  an  imposition  and  an  insult. 

"4.   It  is  improper.   The  form  contains  a  statement  that  the 
signer  of  the  form  understand  "that  the  furnishing  of 
this  form  and  any  assistance  furnished  me  by  employees 
of  Delta  Air  Lines,  Inc.,  are  acts  of  courtesy  and  shall 
not  constitute  a  waiver  of  any  rights  or  an  admission  of 
liability,"  etc.   This  statement  alone  would  prevent  me 
from  using  this  form.   I  do  not  consider  that  when  Delta 
has  lost  my  bag,  it  is  being  "courteous"  to  me  to  try  to 
find  the  bag  or  furnish  a  claim  form. 
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"I  must  say,  Mr.  Garrett,  that  I  was  both  shocked  and  disappointed 

when  I  received  this  claim  form.   I  think  that  most  people 

would  agree  that  the  form  and  the  covering  letter  create 

an  overall  impression  that  Delta  is  attempting  to  deny 

its  liability  and  at  the  same  time  is  attempting  to  intimidate 

the  claimant."   (CA-73-2149) . 

At  this  point,  an  adequate  basis  has  been  established  to 
explore  the  problems  faced  by  consumers  in  the  actual  claims 
process.   Once  the  passenger  has  provided  the  air  carrier  with 
the  required  personal  history  and  baggage  information,  and 
if  the  bag  is  not  immediately  available  to  him,  he  has  a  claim. 
The  claims  center  on  the  three  basic  problem  areas  provided 
for  in  Board  Order  E-24198,  namely;  loss  of,  damage  to,  and 
delay  in  the  delivery  of  baggage.   It  is  the  last  of  the  three 
categories  of  claim  which  is  the  most  annoying  to  the  consumer 
in  terms  of  final  satisfaction.   Claims  involving  delay  also 
account  for  a  substantial  portion  of  the  baggage  complaint 
letters  sent  to  the  Board. 

The  basic  delay  situation  is  easy  to  exemplify.   A  passenger  arrives 
at  an  airport,  baggage  check  in  hand,  but  no  baggage.   Normally,  it  can 
safely  be  assumed,  people  travel  to  a  given  place  with  some  purpose. 
Whether  the  purpose  is  to  attend  a  wedding,  consumate  a  business  deal,  or 
just  frolic  in  the  sun,  all  trips  have  a  purpose  of  some  sort.   What  a 
passenger  transports  with  him  on  such  trips  can  reasonably,  therefore, 
be  assumed  to  be  "necessary  or  appropriate  for  the  wear,  use,  comfort, 
or  convenience  of  the  passenger  for  the  purpose  of  his  trip."  It  is  on 
this  fundamental  assumption  that  air  carriers  and  airline  passengers 
often  differ.   Although  the  tariffs  on  file  with  the  Board,  pursuant  to 
Order  E-24198,  do  state  that  the  carriers  are  liable  to  the  passenger 
in  the  event  of  delay  in  delivery  of  baggage  up  to  a  stated  liability 
of  $500,  no  claims  manager  worth  his  salt  would  ever  pay  such  a  claim 
and  still  retain  his  position. 

Although  the  Naples  Airlines  Division  of  Provlncetown-Boston  Air- 
lines is  an  air  taxi,  the  attitude  displayed  by  its  managing  director 
in  replying  to  a  golfer  whose  golfing  trip  to  Florida  was  ruined  by  the 
absence  of  his  golf  clubs  is  not  untypical  of  certificated  dir  carrier 
attitudes  on  delay  problems.   Mr.  J.  Van  Arsdale  wrote  to  a  complainant: 

'By  great  effort  on  our  part  we  fortunately  recovered 
your  golf  bag  and  then  paid  to  have  it  returned  to 
you  in  Pennsylvania.   We  have  no  knowledge  of,  nor  can 
we  confirm  any  loss  whatsoever.   We  feel  you  should  be 
grateful  for  our  efforts  in  this  matter.   /s/   John  C. 
Van  Arsdale" 
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The  loss  which  Mr.  Van  Arsdale  was  unable  to  perceive  was,  of  course, 

the  purpose  of  the  complainant's  trip to  play  golf  in  Florida.   Most 

air  carrier  claims  managers  would  agree  with  Mr.  Van  Arsdale.   They  would 
contend  that  no  loss  took  place,  since  in  fact  the  golf  clubs  were 
returned  intact  to  the  claimant.   The  average  passenger  feels  he  suffers 
a  loss  due  to  the  delay.   When  this  "loss"  is  explained  to  an  air  carrier 
claims  manager,  the  claimant  is  informed  that  if  the  bags  had  not  been 
delayed,  he  would  have  suffered  no  "loss"  as  alleged.   His  "loss",  it 
is  explained  only  took  place  as  a  "consequence"  of  his  bags  being 
delayed,  and  air  carrier  tariffs,  on  file  with  the  CAB  do  not  allow 
claims  for  consequential  damages,  although  CAB  142  contains  no  such 
disclaimer. 

As  a  statement  of  fact,  claims  for  delay  arise without 

exception from  air  carrier  deficiency.   The  passenger  in  no  way 

is  able  to  contribute  to  the  fact  that  his  baggage  does  not  arrive 
with  him.   Once  the  piece  of  baggage  is  exchanged  for  a  claim  check, 
the  passenger  has  no  contact  with  the  bag  until  he  attempts  to  claim  it. 
Claims  for  delay  in  the  delivery  of  baggage  are  a  direct  result  of 
carrier  mishandling  of  baggage  and  nothing  else. 

CA-73-1838:   "In  spite  of  a  one  and  a  half  hour  on-line  connection  in 
Pittsburgh,  my  bag  was  lost  by  Allegheny.   It  must 
actually  be  difficult  to  misplace  baggage  with  an  hour 
and  a  half  on-line  connection." 

CA-73-1201:   "...My  husband  myself  and  a  large  group  flew  to  Freeport, 
Grand  Bahama  via  Capitol  International  Airways.   The 
week  long  trip  was  arranged  by  Kings  Inn  and  Golf  Club 
billed  as  'a  glorious  week  of  golf.   ...Upon  arrival  in 
Freeport,  we  were  told  only  30  clubs  were  on  the  plane. 
There  were  at  least  125  people  on  our  flight  who 
brought  golf  clubs." 

CA-73-1434:   "Luggage  of  approximately  15  passengers  who  boarded 
Braniff  in  Santiago  was  not  delivered  to  the  U.S. 
Customs  Area  because  it  was  placed  in  the  rear  of 
the  plane,  behind  cargo  to  be  unloaded  in  New  York..." 

CA-73-3106:   "I  must  congratulate  you  (Harding  Lawrence)  and  Braniff 
on  your  consistency  of  losing  my  bag  every  two  months 
at  the  Dallas  Airport...   In  December  19 72... On  February  9, 
1973... On  April  10,  1973... Well,  it's  now  April  which 
means  you  will  not  lose  my  bag  again  until  June  -  I  can 
hardly  wait. " 
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CA-73-2733:  "Therefore,  I  am  herewith  requesting  the  following  amount 
to  be  paid  to  Clarence  R.  Murphy  for  damages  incurred  as 
a  result  of  baggage  being  lost  as  described  above: 

Telephone  calls  and  trips  to  airport 

to  recover  baggage  $10.00 

One  day's  wages  and  costs  as  a  re- 
sult of  not  having  information  and 
materials  contained  in  baggage  $250.00 

Total  Due  Me:  $235.00"   (To  OZ) 

CA-73-1618:   "I  was  told  I  could  spend  up  to  $20  to  obtain  a  few 

necessities,  and  yet  when  I  presented  my  receipts  to  the 
airline  officials  at  the  South  Bend  Airport,  they  were 
reluctant  to  reimburse  me  for  my  purchases.   (RE:  UA) 

CA-73-4149:    ..."By  the  time  we  did  receive  the  bag  we  were  leaving 
Yucatan,  where  the  ruins  are  located.   ...we  were  no 
longer  able  to  photograph  the  ruins  in  detail,  the  pri- 
mary purpose  of  our  trip." 

(RE:   PA/DL) 

Carriers  are  almost  ingenious  in  their  ways  of  dealing  with  claims 
arising  from  delay  in  the  delivery  of  baggage.   While  the  tariff  states 
that  the  carrier's  liability  for  delay  may,  in  part,  be  up  to  $500, 
Allegheny  Airlines  has  the  following  policy: 

"Regarding  your  interim  expenses,  the  maximum  authoriza- 
tion that  may  be  made,  including  all  station  authoriza- 
tions is  $100  at  50%  reimbursement  or  $50.   The  fifty 
percent  adjustment  is  made  due  to  the  residual  use  of 
the  clothing  and  since  they  are  to  your  individual  taste 
and  size."   (CA-73-1A20) 

What  Allegheny  fails  to  perceive  is  that  the  passenger  would 
have  had  no  need  for  the  50%  residual  use  of  the  clothing,  since 
he  would  not  have  purchased  them  in  the  first  place  if  his  bags 
had  been  delivered.   The  passenger  is  thus  being  forced  by  carrier 
fiat  to  absorb  50%  of  the  costs  of  the  air  carrier's  inefficiency 
by  a  company  policy  which  is  directly  in  opposition  to  the  carrier's 
own  lawfully  filed  tariff. 

Allegheny  is  not  alone  in  playing  the  "residual  value"  game. 
It  is  an  industry-wide  practice,  as  are  other  denials  of  actual 
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liabillty.   For  example: 

CA-73-2315:   "American,  like  other  business  organizations,  uses 
guidelines  in  the  settlement  of  claims.   The  50% 
formula,  we  feel,  is  an  equitable  arrangement  as 
the  purchased  items  are  normally  useful  to  the 
customer. . . .   While  the  airlines  have  similar  poli- 
cies, there  can  be  differences.   Most  carriers,  how- 
ever, pay  half  of  the  customers  expenses." 

CA-73-3753:   "We  have  enclosed  our  check  for  $125  as  settlement  of  your 
claim.   That  amount  takes  into  account  the  residual  value 
of  the  property  that  you  purchased  as  well  as  the  future 
use  you  will  have  for  it.   (EA) 

CA-73-0052:   "Capitol  regrets  the  events  (i.e.  ,  no  baggage)  surrounding 
your  seven  day  Easter  Caribbean  Cruise  but  we  must  reaf- 
firm our  position.   Our  Tariff  which  is  filed  with  the 
Civil  Aeronautics  Board  makes  no  provision  for  purchases 
such  as  you  made;  therefore,  we  must  deny  your  request." 

CA-73-31A0:   "Like  other  carriers,  it  is  American's  policy  to  pay  for 
necessities  when  baggage  goes  astray.   But,  on  the  other 
hand,  compensation  for  inconvenience  cannot  be  considered, 
as  this  Is  a  consequential  effect  for  which  there  is  no 
liability."   (Emphasis  added) . 

CA-73-3759:    "With  respect  to  the  delayed  arrival  of  your  baggage  in 

Paris,  we  regret  that  Air  India  must  also  deny  your  claim. 
The  Warsaw  Convention  which  governs  the  legal  liability 
of  all  air  carriers  and  Air  India's  tariffs  which  have 
been  filed  with  the  approval  of  the  Civil  Aeronautics 
Board  only  provide  for  carrier  liability  on  instances 
where  a  passenger's  baggage  has  been  lost  or  damaged... 
To  honor  your  claim.  Air  India  would  be  in  violation  of 
its  tariffs  and  the  Warsaw  Convention." 

Warsaw  Convention,  Article  19: 

"The  carrier  shall  be  liable  for  damage  occasioned  by  delay 
in  the  transportation  by  air  of  passengers,  baggage,  or 
goods. " 

oca's  review  of  cases  filed  with  the  Board  indicates  that  the  pro- 
blems associated  with  delays  in  the  delivery  of  baggage  are  the  dominant 
problem  areas  to  be  dealt  with.   OCA  recommends  that  the  Board  undertake 
a  study  to  determine  if  current  air  carrier  practices  are  in  conformity 
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with  the  liability  for  damage  occasioned  by  delay  specified 
in  Board  Order  E-24198  and  Article  19  of  Warsaw.   The  carriers 
should  be  requested  to  file  with  the  Board  copies  of  their 
company  manuals  which  deal  with  claims  involving  delay  of  baggage. 
OCA  also  suggests  that  the  carriers  be  required  to  incorporate 
into  their  tariffs  their  delayed  baggage  claims  handling  procedures. 
This  filing  would  find  precedent  in  the  Board's  action  in  requiring 
the  carriers  to  file  interrupted  flight  amenities  now  found 
in  CAB  142,  Rule  380.   The  only  consistent  patterns  regarding 
the  present -status  of  delayed  baggage  claims  are  that:  1)  air 
carriers  use  many  devices  to  avoid  any  liability  for  their 
actions  in  failing  to  deliver  baggage,  2)  the  bases  on  which 
their  denials  are  made  appear  to  be  contrary  to  tariff  provisions, 
3)  the  uneven  application  of  company  policies  in  regard  to  delayed 
baggage  situations  would  appear  to  make  such  policies  unjust  and 
discriminatory. 

The  delay  claim  problem  is  compounded  when  a  passenger  presents 
a  claim  to  a  carrier  for  both  delay  and  loss  or  delay  and  damage. 
The  complainant  usually  assumes  that  he  has  what  amounts  to  two 
claims,  one  for  the  loss  of  his  baggage  and  one  for  delay  (i.e., 
interim  expenses) .   OCA  is  not  aware  of  any  air  carrier  which  will 
entertain  claims  for  both  loss  and  delay.   Normally,  once  the  bag  is 
"declared"  lost,  the  carrier  will  only  pay  for  a  percentage  of  lost 
goods  claimed.   No  consideration  is  given  to  the  actual  claim  for 
delay.   By  way  of  example,  if  a  passenger's  bag  is  missing  and, 
in  the  period  from  the  time  the  bag  is  reported  lost  until  it 
is  declared  lost,  he  incurs  costs  of  $350  because  of  the  delay,  and 
subsequently  files  claim  for  $500  for  the  value  of  the  lost  goods, 
the  carrier  will  most  likely  ignore  his  claim  for  delay  expenses  and 
settle  with  him  for  a  depreciated  value  of  his  missing  items. 

The  Board  should  clarify  its  baggage  liability  rules  case  decision 
to  indicate  if  "The  limitation  of  liability  of  the  carriers  for  the 
loss  of,  damage  to,  or  delay  in  the  delivery  of  ..."  is  a  total  of 
$500  or  up  to  $500  for  loss,  up  to  $500  for  delay,  and  up  to  $500  for 
damage  whether  such  claims  arise  from  the  same  or  separate  instances  of 
loss,  damage  or  delay. 

Moving  on  now  to  the  general  practices  of  air  carriers  with  regard 
to  loss  of  baggage,  many  problem  areas  arise.   Some  are  of  no  special 
consequence,  but  other  practices  are  apparently  unjust  and  deserve 
Board  attention. 

The  basic  position  adopted  by  certificated  scheduled  and  supple- 
mental air  carriers  is  that  in  the  event  of  baggage  loss,  it  is 
incumbent  upon  the  passenger  to  prove  to  the  carrier's  satisfaction 
that  the  loss  actually  took  place.   Simply  having  a  claim  check  and 
no  baggage  is  not  sufficient . 
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A  passenger  must  fill  in  an  itemized  claim  form.   The  passenger 
must  normally  have  the  claim  form  notarized  at  his  own  expense  and 
submit  it  to  the  carrier.   After  the  carrier  receives  the  itemized 
claim  form,  it  is  common  practice  to  ask  the  passenger  to  substantiate 
his  loss  with  original  purchase  receipts  for  the  goods  claimed. 

The  practice  is  industry-wide.   For  example: 

CA-73-4223:   "Our  immediate  concern  now,  of  course,  is  to  conclude 

your  claim.   We  wish  we  could  honor  your  claim  in  full, 
however,  claims  of  this  sort  (i.e.,  loss)  are  subject 
to  proof  of  value.   In  the  absence  of  receipts,  and 
in  order  to  conclude  this  matter  with  you  amicably,  we 
wish  to  share  in  your  loss  to  the  extent  of  (dollars 
and  cents) .   Enclosed  is  our  check  in  this  amount  in 
total  settlement  of  your  claim."   (Pan  American/ 
International  Transportation) . 

CA-73-3602:   "We  would  appreciate  your  forwarding  to  us  your  purchase 
receipts  for  the  two  suits  listed  on  your  claim,  or  a 
statement  of  purchase  from  the  stores  will  be  acceptable. 
Our  files  are  subject  to  audit  by  the  Civil  Aeronautics 
Board  and  proof  of  amounts  claimed  on  major  items  is 
required. "   (Delta:   Emphasis  added) . 

CA-73-3469:   "As  previously  mentioned,  the  camera  included  in  the  lost 

statement  of  Mr.  Jerome  Smith  represents  the  major  portion 
of  the  claim.   Lacking  any  verifiable  receipt  for  the  pur- 
chase of  the  camera,  I  must  reduce  the  amount  of  settle- 
ment proportionately."   (American  Airlines). 

CA-73-2910:   "I  have  no  sales  slips  for  the  lost  articles  as  I  never 
thought  that  North  Central  would  lose  the  luggage,  and 
see  no  reason  why  I  should  be  inconvenienced  to  the 
extent  that  I  am  because  I  chose  your  airline." 

CA-73-2631:   "I  am  enclosing  our  check  in  the  amount  of  $200.00.   I  am 

sure  you  will  agree  this  is  fair  in  the  absence  of  requested 
documentation."   (Trans  World  Airlines). 

CA-73-4080:   "The  governing  tariffs  on  file  with  the  Civil  Aeronautics 
Board  specify  that  all  claims  involving  loss  are  subject 
to  proof  of  ownership  and  value.   Claims  may  be  honored 
when  the  tariff  requirements  have  been  satisfied.   For 
obvious  reasons,  it  is  difficult,  if  not  impossible, 
for  the  carrier  to  honor  claims  involving  the  loss  of 
cash."   (Braniff  Airways). 
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CA-73-2318   "In  previous  correspondence  with  Mr.  Jones,  we  have  attempted 
to  obtain  some  further  information  from  him  which  would 
document  his  stated  loss.   ...While  I  readily  understand  one 
may  be  unable  to  provide  purchase  receipts,  cancelled  checks 
or  some  similar  proof  of  ownership  for  each  and  every  item 
contained  in  a  suitcase,  we  feel  we  may  properly  request 
such  proof. "  United  Air  Lines  (emphasis  added)  . 

CA-73-714:   "I  have  waited  a  period  of  three  months  in  order  to  receive 
an  insulting  letter  stating  "we  would  appreciate  your 
sending  to  us  some  substantiation  for  the  value  of  your  four 
piece  suit.   As  soon  as  this  information  is  received,  prompt 
attention  will  be  given  to  the  matter."   "I  have  the  distinct 
impression  that  Eastern  Air  Lines  assumes  I  cannot  afford 
something  worth  $75.00.   ...Unfortunately,  I  do  not  keep  my 
price  tags  on  my  clothing  after  purchase,  as  it  would  look 
a  bit  funny  when  I  am  wearing  them." 

DO  YOU  HAVE  THE  RECEIPTS  FOR  EVERYTHING  YOU  ARE  WEARING  AT  THIS 
MOMENT?   If  you  cannot  answer  affirmatively,  you  may  have  difficulty 
having  a  claim  for  loss  settled  by  a  certificated  air  carrier.   It  is 
not  only  for  major  items  such  as  suits  or  outer  garments  that  receipts 
are  requested.   Capitol  International  requested  purchase  receipts  from 
one  complainant  whose  claim  was  $21,00.   He  was  required  to  provide 
receipts  for  one  pair  of  sneakers,  one  T-Shirt,  a  white  sailor's  hat, 
and  the  plastic  case  in  which  they  were  packed  when  checked.   (CA-73-A922) 

Claims  for  the  total  loss  of  baggage,  if  and  when  paid,  take  on 
another  aspect.   There  is  a  fundamental  difference  between  air  carriers 
and  consumers  on  the  evaluation  of  the  "loss."  To  a  consumer  whose 
baggage  has  permanently  disappeared,  the  loss  is  calculated  in  terms 
of  a  suitcase  which  must  be  replaced,  shirts  and  ties  which  must  be 
replaced,  and  any  number  of  other  items  which  must  be  replaced  before 
he  is  again  made  "whole."  To  the  air  carrier,  the  same  list  would 
read:   one  five  year  old  bag  depreciated  at  10%  per  year,  one  used 
suit  of  negligible  salvage  value,  personal  effects  of  no  resale  value, 
and  other  items  of  no  commercial  value.   In  other  words,  the  consumer 
files  claim  for  "actual  value"  (utility  value/  replacement  value)  and 
the  carriers  pay  in  terms  of  "actual  value"  (substantiated  receipt 
value  minus  depreciation  for  usage) . 

Most  consumers  feel  that  the  air  carrier  practice  of  depreciating 
final  settlements  is  unfair  and  unjust.   To  a  person  whose  five  year 
old  $50  American  Tourister  bag  has  been  lost,  the  replacement  cost  would 
be  about  $65.   To  an  air  carrier,  a  five  year  old  American  Tourister 
bag,  if  it  can  be  proved  to  have  cost  $50,  is  today  worth  $25  at  the 
standard  10%  per  annum  depreciation.   Consumers  object  to  the  loss  of 
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$40  which  they  must  pay  for  a  replacement.   The  obvious  point  is  that 
the  consumer  must  bear  the  burden  of  the  air  carrier's  inefficiency. 
If  the  bag  had  not  been  lost,  then  no  replacement  outlay  would  be 
necessary  in  the  first  place.   The  depreciation  practice  is  also 
industry-wide  and  apparently  contrary  to  the  Board's  position  in 
fixing  liability  for  loss  at  $500  in  Order  E-2A198.   The  concept  of 
loss  should  be  clearly  defined  by  the  Board.   Whether  "loss"  is  current 
value  of  goods,  replacement  value  of  goods,  or  depreciated  value  of 
goods,  must  be  determined.   The  practice  is  industry-wide: 

CA-73-1956:  "T  am  enclosing  our  check  for  $286.02  representing  the 
value  of  the  items  you  listed  on  your  claim  form  less 
normal  depreciation  for  prior  usage.   (Delta  Air  Lines). 

CA-73-1706:  "In  settlement  of  your  claim,  our  check  is  attached.   It 

covers  the  value  of  your  loss,  with  a  reasonable  allowance 
for  depreciation.   (American  Airlines)   Claim:   $255 
Settlement:   $225 

CA-73-220:   "Thank  you  for  your  patience  and  understanding  following 
our  baggage  service  failure.   Our  enclosed  check  repre- 
sents the  present  property  value.   Insurance  depreciation 
has  been  deducted  for  previous  available  use."  (Allegheny 
Airlines) . 

CA-73-1322:  "Since  the  chance  of  recovery  now  seems  remote,  we  wish  to 
conclude  your  claim  without  delay.   We're  enclosing  our 
check  less  reasonable  depreciation."  NOTE:   United  Air 
Lines'  standard  form  reply  "A-A". 

There  can  be  little  doubt  that  the  practice  of  depreciating 
claims  is  costing  consumers  dearly  in  terms  of  their  loss  compared 
to  the  value  received  at  the  end  of  the  claims  process. 

On  international  flights,  carriers  settle  claims  on  the  basis 
of  the  weight  of  the  checked  baggage.   The  Warsaw  Convention,  ratified 
by  the  United  States,  does  not  allow  for  proportional  variances  in  the 
limit  of  liability  according  to  the  weight  of  the  time  lost.   The 
Hague  Protocol  has  not  been  ratified  by  the  United  States.   However, 
international  air  carrier  tariffs  follow  the  Hague  rather  than  the 
Local  and  Joint  International  Passenger  Rules  Tariff,  No.  R-3,  CAB 
No.  17,  Rule  16(c)(5);  John  Sampson,  Agent,  Passenger  Rules  Tariff, 
CAB  No.  1,  Rule  16(c) (10),  and  lATC  Corporation,  CAB  No.  191, 
Rule  16(c)(10).   Thus  the  Board  has  allowed  into  effect  a  liability 
limit  not  allowed  by  Warsaw  by  approving  the  Hague  inspired 
tariff  provisions  of  air  carriers  and  foreign  air  carriers 
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serving  the  United  States.   In  this  case  also,  violence  is 
done  to  the  provision  and  intent  of  Article  23  of  Warsaw.   An  example 
would  be  a  passenger  who  checked  in  two  bags,  one  a  suitcase,  the  other 
a  flight  bag.   After  the  suitcase  has  been  declared  lost,  the  carrier 
"averages  the  weight"  and  pays  the  Warsaw  specified  amount  on  the 
partial  weight  of  the  lost  suitcase.   If  on  the  other  hand,  the  flight 
bag  is  lost,  no  "averaging"  is  done.   Both  Hague  and  Board  approved 
tariffs  allow  for  this  practice,  Warsaw  does  not. 

The  most  unreasonable  practice  of  all  classes  of  carrier  involves 
the  use  of  the  "fragile  and  perishable"  characteristic  disclaimers  in 
the  case  of  total  loss  of  the  baggage.   OCA  receives  numerous  claims 
involving  items  which  can  reasonably  be  judged  to  be  fragile  or 
perishable.   OCA  is  fully  able  to  appreciate  disclaimers  of  liability 
covering  fragile  and  perishable  articles  when  they  are  damaged  or 
delayed  in  transit.   The  inherent  nature  of  fragile  and  perishable 
goods  is  such  that  it  is  reasonable  to  disclaim  liability  for  their 
delay  to  perishable   goods,  and  any  damage  to  fragile  goods  which 
they  might  suffer  as  a  consequence  of  their  Inherent  vice. 
However,  OCA  is  forced  to  take  strong  exception  to  the  present 
posture  of  air  carriers  which  deny  liability  for  goods  of 
"inherent  vice"  when  the  goods  are  simply  lost.   The  fact  that  an 
air  carrier  is  unable  to  relate  the  inherent  vice  of  the  object  to  the 
disclaimer  of  liability  for  loss  does  not  affect  the  claims  status. 
Carriers  will  simply  deny  all  liability  for  fragile  and  perishable 
goods . 

OCA  feels  that  unless  the  carrier  is  in  some  way  able  to  prove 
that  the  missing  goods  were  in  some  way  caused  to  be  missing  by  the 
inherent  vice  they  possess,  no  disclaimer  should  be  allowed. 

The  largest  source  of  complaints  in  the  area  of  lost  goods  of  a 
fragile  and  inherent  nature  come  from  passengers  who  have  made  duty-free 
liquor  purchases.   Much  of  the  liquor  simply  disappears  when  it  is 
checked  as  baggage.   Passengers  have  no  alternative  except  checking 

the  liquor,  as  many  carriers especially  Capitol will  refuse  to 

allow  liquor  purchases  to  be  carried  on  board  for  "safety"  reasons. 
Mr.  Arthur  H.  Hammond's  letter  to  Eastern  Air  Lines  is  revealing: 

CA-73-1138:  "It  might  be  of  some  interest  to  you,  as  well  as  those 
receiving  copies  of  this  letter,  that  two  other  pieces 

of  my  baggage  on  the  flight  during  which  my  property  damage 
occurred,  were  extracted  and  an  attempt  made  to  steal  them 
by  your  baggage  handlers  in  Atlanta.   They  would  have  succeeded, 
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had  it  not  been  for  your  courteous  claims  agent  who  at 
3  o'clock  in  the  morning,  in  the  pouring  rain,  walked 
out  to  the  baggage  area  to  see  if  he  could  locate  the 
missing  pieces.   He  found  them  (both  containing  liquor) 
hidden  under  empty  mail  sacks.   What  else  can  1  say." 

If  Mr.  Hammond  had  not  been  able  to  find  his  missing  baggage  hidden 
under  mail  sacks  by  Eastern  employees,  he  could  have  filed  claims  and 
been  told  that  the  carrier  is  not  liable  for  liquor,  as  by  its 
inherent  nature  as  a  liquid,  liquor  is  a  fragile  item.   The  loss  of 
Mr.  Hammond's  liquor  could,  in  this  case,  not  have  been  related  in  any 
way  to  the  Inherent  vice  of  the  object  for  which  claim  was  to  be  made. 
Yet  the  denial  would  have  been  predicated  upon  such  an  assumption. 

Mr.  Burton  Weisfeld  of  Wyncote,  Pennsylvania  had  a  similar 
problem.   He  checked  liquor  from  the  Virgin  lelandc  aboard  a  Capitol 
Airways  flight  to  Baltimore  at  carrier  insistence.   The  liquor  was 
never  delivered  by  the  carrier.   Mr.  Weisfeld  objected  to  the  Board 
that  the  disclaimer  for  fragile  goods  should  apply  to  "a  breakable  item 
which  comes  through  broken  and  not  one  which  was  stolen  while  in  their 
custody."   (CA-73-1807) .   At  the  very  least,  the  carrier  should  be 
required  to  present  the  passenger  with  a  liquor-soaked  cardboard 
box,  or  a  smashed  television  or  whatever  would  be  necessary  to  prove 
that  the  inherent  vice  of  the  object  was  indeed  related  to  its  demise. 

OCA  agrees  with  Mr.  Weisfeld.   There  is  no  possible  way  for  the 
inherent  vice  of  an  object  to  have  any  bearing  on  its  missing  status 
other  than  through  theft  or  misdirection.   In  the  absence  of  some 
clear  proof  that  the  loss  was  due  to  the  inherent  vice  of  the  object, 
the  Board's  approval  of  disclaimers  of  this  sort  is  unreasonable. 
(For  further  discussion,  see  "security"  below). 

In  the  area  of  damage  to  baggage,  claims  practices  follow  the 
general  pattern  of  denial  of  liability  where  possible  and  of  depreciated 
settlements.   The  broadest  type  of  disclaimer  for  baggage  is  that  used 
by  the  supplemental  air  carriers.   Excepting  World,  all  suppleraentals 
which  we  have  experience  would  deny  liability  for  "soft  pack  type 
luggage"  which  is  cited  in  most  tariffs  as  follows: 

"TIA  will  not  be  liable  for  damage  to  baggage  or  contents 
therefore  which  because  of  the  construction  of  such  baggage, 
namely:   soft-pack  type  baggage  constructed  of  cloth, 
canvas,  or  plastic  of  combinations  thereof,  would  not  with- 
stand normal  aircraft  handling  procedures."   Charter  Tariff 
WW-1,  CAB  No.  1,  Rule  35(A). 

The  soft-pack  type  baggage  disclaimer  is  often  used  in  the  same 
manner  as  the  fragile  disclaimer  noted  immediately  above.   The  carriers 
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claim  that  the  inherent  nature  of  such  baggage  is  such  that  they  are 
unable  to  handle  it  without  damage  for  which  they  decline  liability. 
Claims  for  loss  of  contents  and  loss  of  baggage  as  well  as  damage  to 
bag  or  contents  are  routinely  denied  by  supplemental  air  carriers. 
The  precise  definition  of  what  constitutes  "soft-pack  type"  luggage 
is  not  available.   From  claims  experience  in  files  that  the  Board  has 
available  to  it,  the  general  concept  of  "soft-pack  type"  baggage  is 
inclusive  of  most  commercially  available  baggage  types  excepting  those 
with  metal  walls  such  as  the  Samsonite  "Silhouette"  series.   Garment 
bags,  valises,  sea-bags,  cardboard  containers,  flight  bags,  and  the  like 
are  also  generally  included  in  the  soft-pack  type  category.   One  Modern 
Air  Transport  passenger  sums  up  the  Board's  approval  of  Modern's 
exclusion  in  these  terms:   "What  the  CAB  evidently  has  done,  is  to  give 
Modern  Air  Transport  carte  blanche  to  treat  50%  of  the  luggage  currently 
in  use  as  it  pleases."   (CA-73-A722) . 

It  is  a  difficult  contention  to  argue  given  the  claims 
experience  in  this  area  of  baggage  claims.   The  contention 
is  borne  out  in  another  letter  concerning  Saturn  Airways — 
which  also  has  the  soft-pack  proviso — which  notes: 

"We  are  certain  the  cause  was  the  total  abuse  and  rough 
handling  by  the  men  unloading  the  luggage  inside  the 
airport,  after  it  had  been  taken  from  the  plane.   All 
the  passengers  waiting  for  their  luggage  witnessed 
these  two  men  literally  and  forcefully  throw  the  bags 
and  cartons  of  liquor  on  to  the  tile  floor  of  the 
airport  waiting  room.   All  of  the  passengers  were  very 
disturbed  and  many,  many  complaints  were  made  to  your 
personnel  at  the  time,  as  I  am  certain  the  number  of 
claims  arising  from  that  flight  will  bear  out.   This  is 
not  conjecture  on  my  part  but  I  visually  witnessed  many 
forms  being  filled  out  at  the  time  I  completed  mine." 

Unfortunately  this  complainant's  bag — an  American  Tourister — 
was  adjudged  soft-pack  type  and  the  hole  in  its  side  was  held 
to  be  not  the  carrier's  liability. 

Aside  from  the  problems  associated  with  soft-pack  type  luggage, 
ordinary  baggage  damage  claims  are  a  source  of  difficulty  for  consumers. 
Rather  than  explain  the  problem  in  detail,  the  following  citations  are 
illustrative.   They  need  only  be  prefaced  by  the  statements  that  the 
"depreciation"  tactic  is  widespread  in  the  industry  and  the  problem  of 
obtaining  settlements  equal  to  the  value  of  the  damaged  bags  is 
dominant . 
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CA-73-0364:  "Cost  of  the  pieces  of  luggage  was  $61.19  and  $16.88 
Cost  of  Cleaning  was  $17.50 

TIA  sent  a  check  for  $34.38  and  said  they  could  only 
be  held  responsible  for  damage  done  to  the  luggage,  and 
they  made  an  allowance  for  depreciation." 

CA-73-4203:  "Local  repair  is  authorized  up  to  $15.00.   Please  complete 
the  enclosed  form  and  return  it  to  me  with  the  bill.   If 
local  repair  is  not  available,  or  if  the  cost  is  too  high, 
the  luggage  and  report  should  be  given  to  our  airport 
ticket  office  for  forwarding  to  our  regional  luggage  re- 
pair facility."  Note :   Above  is  an  Allegheny  reply. 

Allegheny  is  essentially  asking  the  claimant  to  expend 
her  own  funds  to  seek  out  and  consult  a  repair  shop;  gain 
an  estimate  for  which  shops  charge  a  fee;  determine  if 
the  estimate  is  within  the  authorized  limit  of  $15.00; 
an  if  not,  to  drive  to  the  nearest  airport  (Silver  Spring, 
Maryland  to  Washington  National  Airport) ,  deposit 
the  bag  with  Allegheny;  drive  home  at  her  expense. 
Simply  stated,  the  carrier  is  passing  the  expense 
of  processing  the  claim  on  to  the  complainant. 

CA-73-442:   "I  feel  that  they  should  not  expect  me  to  be  inconvenienced 
by  having  to  mail  or  ship  or  whatever  the  bag  to  them, 
when  they  have  already  seen  the  bag,  have  the  affidavit 
of  a  locksmith,  and  they  have  insurance  to  cover  this 
damage...   (Overseas  National  Airways). 

CA-73-2846:  "During  the  course  of  the  two  months,  I  was  without  the 
use  of  the  suitcase.   I  had  to  take  a  business  trip  in 
February,  but  because  of  the  delay  I  was  unable  to 
obtain  a  matching  bag  (it  was  part  of  a  three  piece 
set)  here  in  Bismarck.   ...To  bring  you  up  to  date, 
I  have  been  without  the  suitcase  for  almost  five 
months... the  attitude  of  Northwest  (that  they  can 
destroy  an  older  suitcase  regardless  of  condition  with 
impunity)  is  what  really  irritates  me. .. /Initially/   "I 
was  offered  $5.00  as  settlement"  /Later/   "Northwest  had 
increased  their  offer  to  $15.00." 

CA-73-1157:  "Western  offered  to  repair  the  bag.   To  accomplish  the 
repair  they  would  send  it  to  Los  Angeles.   However,  I 
indicated  that  I  would  only  be  in  the  Salt  Lake  area 
four  days,  and  they  offered  me  a  cash  settlement  of 
$5.00  toward  a  replacement  bag." 
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If  a  bag  is  damaged,  Che  passenger,  as  noted  above,  actually  loses 
the  use  of  a  bag  and  is  faced  with  securing  repairs  or  replacement.   The 
air  carriers  make  it  extremely  difficult  to  obtain  repairs  with  their 
station  allowances  and  the  ever  present  requirement  that  estimates, 
authorizations,  and  repair  bills  be  notarized.   The  requirement  that 
the  passenger  transport  the  bag  to  and  from  a  point  designated  by  the 
carrier  for  shipment  or  repair  is  also  burdensome  on  the  passenger. 
Further,  some  carriers,  like  Overseas  National,  return  the  repaired 
5age  to  passengers  on  a  C.O.D.  basis  for  shipping  charges. 


In  file  CA-73-3117,  the  complainant  was  charged  $17.00  for  shipping 
by  Overseas  National  to  have  his  damaged  bag  returned  to  him  from  the 
repair  facility  to  which  he  was  required  to  ship  it.   Carriers  also  decline 
to  accept  claims  for  the  expenses  incurred  by  passengers  in  attempting 
to  satisfy  the  carrier's  requirements  for  filing  the  claim  and  having  it 
considered.   Items  like  shipping,  telephone  calls,  postage,  notary-public 
services,  travel  to  and  from  shipping  depots,  and  repair  shop  estimates 
are  all  passed  along  with  no  thought  to  reimbursement. 

After  the  passenger  has  spent  considerable  time,  money,  and  effort 
into  satisfying  the  carrier's  claims  requirements,  the  tender  offer  or 
repaired  item  is  very  often  depreciated  or  inferior  in  quality.   The 
time  factor  involved  is  often  great.   Some  cases  involving  repair  or 
replacement  of  baggage  indicate  an  elapsed  time  of  between  three  and 
twelve  months  before  settlement. 

A  final  claims  area  is  that  involving  "unchecked  baggage"  which 
both  current  tariff  filings  and  Warsaw  cite  as  being  items  for  which 
carriers  bear  liability  in  the  event  of  loss,  delay,  and  damage.   It 
is  an  extremely  difficult  concept  to  deal  with  because  it  lacks 
precise  definition.   To  clarify  the  point,  OCA  is  concerned  with 
those  items  which  a  passenger  transports  into  the  cabin  of  an  air- 
craft— or  attempts  to  transport  into  the  cabin  of  an  aircraft — 
and  which  for  some  reason  pass  from  his  possession  into  the  posses- 
sion of  an  air  carrier  employee  or  into  some  carrier  designated 
stowage  area  for  carry-on  baggage.   We  are  not  concerned  with,  for 
example,  items  left  by  the  passenger  in  the  immediate  environs  of 
his  seat  through  his  own  carelessness  or  neglect.   Thus,  if  a  man 
carries  a  top-coat  aboard  an  aircraft  and  the  cabin  attendant 
offers  to  hang  it  up  for  him,  that  is  a  matter  of  concern.   If  the 
same  man  simply  forgets  to  retrieve  the  same  coat  from  an  overhead 
rack,  that  is  not  a  matter  of  concern.   Other  items  which  OCA  considers 
carriers  to  be  liable  for  would  be:   intended  cabin  baggage  which 
does  not  conform  to  FAA  size  and  stowage  requirements  and  is  thus 
separated  from  the  passenger  by  carrier  personnel;  items  of  luggage 
placed  in  carry-on  cabin  racks  set  aside  for  that  purpose;  all 
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baggage  transported  on  the  Eastern  "Air-Shuttle"  where  no  baggage 
checks  are  issued;  items  taken  from  passengers  as  part  of  the 
Federally  required  passenger  screening  system  (i.e.  pocket  knives, 
letter-openers,  firearms  carried  on  the  flight-deck,  and  Items  of  this 
sort  for  which  no  claim  check  is  issued) . 

Although  the  tariff  on  file  (CAB  142  Rules  365/370)  as  well 
as  Part  1  (a)  of  Order  E-24198  and  Article  k    (4)  of  Warsaw  do 
specify  liability  for  unchecked  baggage,  the  carriers  generally  do  not 
accept  such  liability.   For  example: 

CA-73-3822:   "Quite  frankly,  we  cannot  assume  liability  for  personal 
property  which  passengers  bring  aboard  our  aircraft 
which  is  not  checked  into  our  custody."   (Eastern) 

CA-73-2184:   "The  stewardess  suggested  that  I  place  my  suiter  and 
overcoat  in  a  closet  like  compartment  on  the  plane 
rather  than  keeping  them  with  me.   I  did  so." 

EAL  REPLY :  "Unfortunately  we  are  unable  to  assume 

liability  for  property  which  a  passenger 
leaves  on  board  our  aircraft  upon  de- 
planing and  accordingly,  I  do  not  see  how 
we  will  be  able  to  offer  any  reimbursement 
to  you  in  this  instance." 

CA-73-0410:   "Mrs.  Kemp,  review  of  your  file  indicates  that  we  must 
respectfully  disallow  your  claim.   Governing  tariff 
regulations  under  which  Texas  International  and  other 
U.S.  carriers  operate  state  that  airlines  shall  not 
accept  liability  for  unchecked  articles  carried 
aboard  the  aircraft  in  the  event  the  articles  are 
lost  or  damaged.   As  I  am  sure  you  understand,  unless 
an  article  is  surrendered  to  an  agent  of  the  carrier 
and  a  claim  check  issued  in  exchange  for  that  article, 
we  have  no  evidence  to  substantiate  that  it  was  ever 
in  the  care,  custody,  or  control  of  the  airlines." 

OCA  feels  that  any  direct  expenses  which  the  passenger  is 
requested  or  required  to  absorb  due  to  the  carrier's  claims  require- 
ments should  be  reimbursed  by  the  carrier.   At  present,  the  carriers 
are  making  the  passenger  bear  a  considerable  burden  for  very  little  in 
the  way  of  satisfaction.   Some  consideration  should  be  given  by  the 
Board  to  a  requirement  to  make  the  passenger  "whole"  (in  the  common 
law  sense)  following  a  loss/damage/delay  claim.   At  present,  practice 
is  such  that  air  carriers  often  insult,  intimidate,  cause  financial 
burden,  and  otherwise  inconvenience  the  passenger  only  to  turn  around 
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and  tell  him  he  is  lucky  to  have  the  carrier  absorb  a  portion  of  the 
expenses  which  it  caused  by  its  own  negligence.   The  argument  between 
"the  tariff  says"  and  "equity  demands"  should  be  decided  on  the  side 
of  equity.   The  Board  has  the  power  to  do  this  by  reviewing  carrier 
practices  involving  claims  for  baggage  loss,  damage,  and  delay  in  much 
the  same  manner  that  cargo  liability  and  rules  were  examined. 

oca's  essential  position  is  that  the  passenger  must  be  held 
blameless  and  not  be  made  to  suffer  for  activities  of  thie  air  carriers 
which  are  completely  beyond  the  passenger's  control.   Whether  the 
carriers  would  ever  acknowledge  it  or  not,  OCA  feels  that  all  claims 
arising  from  the  delay  in  delivery,  damage  to,  or  loss  of  baggage  are 
directly  attributable  to  the  actions  of  the  carriers  and  its  employees. 
Passengers  should  not  have  to  bear  the  burden  of  carrier  inefficiency 
and  negligence. 

OCA  does  not  make  such  a  statement  without  offering  suggestions, 
and  what  follows  are  suggestions  which  could  be  employed  by  air  carriers 
in  reducing  claims  by  reducing  the  incidents  giving  rise  to  claims. 

Several  complaints  giving  rise  to  loss  claims  resulted  in  the 
baggage  being  returned  to  the  passenger.   In  some  instances,  the 
explanation  was  given  that  the  checking  tag  had  been  accidently  re- 
moved from  the  baggage.   A  stronger  piece  of  string,  or  perhaps  a 
strong  polyester  string  might  reduce  instances  where  tag  separation 
causes  a  bag  to  be  lost. 

Interline  connections  at  major  hubs  such  as  Chicago  and  Pittsburgh 
were  cited  in  several  complaints.   It  must  be  remembered  that  a 
passenger  and  his  baggage  are  traveling  as  a  unit.   Minimum  connecting 
times  should  realistically  reflect  the  probability  that  both  the  passenger 
and  his  baggage  will  be  securely  on  board  the  second  flight  when  it  departs. 
Several  on-line  connecting  times  at  major  hubs  are  also  unrealistic.   For 
example,  at  O'Hare  in  Chicago,  North  Central  and  Ozark  have  20  minute 
on-line  legal  connections;  Trans  World  and  Northwest  have  a  25  minute 
legal  on-line  connection  period.   OCA  finds  it  difficult  to  assume 
that  a  passenger  arriving  at  O'Hare  on  a  flight  between  4:00  p.m.  and 
8:00  p.m.  would  have  any  possibility  of  making  these  connections  and 
still  be  accompanied  by  his  baggage. 

Baggage  retrieval  areas  should  be  enclosed  and  guarded.   Some 
carriers  have  this  type  of  operation  in  effect.   Before  a  passenger 
can  leave  an  area  he  must  show  the  guard  both  the  claim  stub  and  the 
checking  tag  to  assure  that  the  numbers  match.   This  type  of  arrange- 
ment limits  the  incidents  of  outright  theft  by  third  parties  who 
"operate"  the  claims  areas,  and  also  reduces  the  possibility  that 
passengers  might  claim  the.  wrong  bag  in  good  faith. 

Many  foreign  air  carriers  currently  include  two  self  adhering 
baggage  identification  tags  on  their  ticket  folder  fly-leafs.   These 
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tags  are  basic  address  contacts  including  phone  numbers.   Other  carriers 
have  them  available  at  check- in  positions.   In  the  event  that  a  passen- 
ger does  not  have  a  legible  name  and  address  on  his  baggage,  the 
carrier  could  require  that  the  identification  tags  be  completed  and 
affixed  before  "acceptance"  is  made. 

Routine  surprise  inspections  could  be  made  of  terminal  baggage 
handling  areas  by  carrier  security  teams  looking  for  evidence  of  theft 
or  intentional  misdirection  of  baggage  by  carrier  personnel.   Flights 
coming  from  destinations  such  as  the  Caribbean,  overseas,  and  resort 
areas  should  be  the  focus  of  such  searches. 

Security  is  the  most  Important  feature  of  our  reconunendatlons. 
The  passenger  gives  a  carrier  his  baggage  for  transportation  and 
safekeeping  enroute.   As  any  visitor  to  an  airport  can  readily  observe, 
security  is  lax.   Claims  for  pilferage  are  becoming  more  common  and 
evidence  of  theft  is  mounting.   Cited  below  are  exemplary  excerpts: 

CA-73-4632:   "Although  having  key-locked  the  suitcase  In  Acapulco, 
they  were  open  and  there  were  several  items  missing. " 
(Aeromexico) . 

CA-73-4385:   "When  we  arrived  in  St.  Martin  one  of  our  suitcases 

was  missing  and  same  was  not  delivered  to  us  until  late 
the  following  night,  February  15.   On  opening  same  my  wife 
found  that  all  the  jewelry  she  took  along,  which  was  in  a  hand- 
bag inside  the  suitcase  was  missing,  in  addition  to  a 
pair  of  my  shoes."  (Caribair) . 

CA-73-4473:   "Upon  arriving  In  Miami  baggage  terminal,  there  was  a 

longer  delay  in  receiving  one  of  our  baggages.   When  it 
finally  did  come  down,  firstly  we  noticed  it  was  very 
damaged  and  then  opened.   We  did  not  open  it  but 
first  brought  it  to  the  attention  of  one  of  the  baggage 
attendants.   The  opening  of  our  baggaged  damaged  was 
surprize  enough,  but  then  the  attendant  started  to 
insult  us  and  threaten  us  and  tried  to  prevent  us  from 
filing  formal  complaint,  (sic)"   (Eastern). 

CA-73-4536:   "I  am  enclosing  a  copy  of  a  claim  I  filed  with  Eastern 
Air  Lines  for  goods  that  were  missing  in  one  of  my 
luggage,  which  I  believe  was  stolen  by  their  employees 
while  they  performed  the  security  search." 


CA-73-4261:   "Before  any  of  the  baggage  was  on  the  carousel,  an 
Eastern  Airlines  baggage  man  came  through  a  door 
holding  my  brief  case  with  both  hands  in  open 
position.   I  hollared  at  Customs  that  I  had  been 
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robbed...!  then  contacted  Mr.  Allen  who  claimed  to  be 
the  boss  missing  baggage  man  for  Eastern.   He  made  a 
search  of  the  plane  and  under  the  carousel,  so  he  said, 
and  told  me  that  the  theft  could  not  have  happened  in 
Miami." 

CA-73-3355:   "While  traveling  on  Eastern  Airlines. . .my  jewelry  was 

taken  out  of  my  cosifletic  case  while  said  case  was  checked 
locked.   Nothing  else  was  taken  but  the  jewelry,  the 
plastic  bag  I  had  my  jewelry  in  was  still  in  the  case  but 
empty. " 

REPLY:  "Unfortunately  Eastern  Air  Lines  does  not  entertain 

liability  for  jewelry  placed  in  passenger's  luggage, 
whether  with  or  without  our  knowledge. 

CA-73-3263:   "I  believe  the  theft  occurred  at  LaGuardia  Airport,  due 
to  the  delay  in  ray  train  case  coming  down  the  conveyor, 
long  after  everything  else  arrived."   (Eastern). 

CA-73-3204:   "We  returned  from  Tampa  on  the  12th  of  March,  watched 
the  luggage  unloading  from  the  plane  and  when  we  got 
to  the  shuttle  baggage  claims  area,  the  bag  had  been 
taken.   We  are  positive  that  it  arrived  at  the  air- 
port and  are  just  as  positive  that  it  was  removed 
from  the  revolving  ramp  before  we  got  there."   (Eastern). 

CA-73-3290:   "I  received  a  letter  from  Mr.  W.  R.  Hurst  of  American 
Airlines  denying  the  claim....!  talked  to  Mr.  Hurst 
over  the  telephone  about  this  matter  after  receiving  his 
letter  and  he  advised  me  that  he  had  talked  with  their 
people  at  the  various  terminals  and  that  no  one  would  own 
up  to  having  stolen  the  articles.   It  is  very  difficult 
for  me  to  conceive  how  he  could  expect  such  a  confession 
from  anyone. " 

CA-73-2901:   "The  parcel  containing  the  liquor  and  cigarettes  so  well 

known  to  you  from  this  St.  Thomas  and  St.  Croix  route  was 
delivered  with  my  luggage.   When  I  arrived  home,  I  found 
that  the  box  had  been  rifled... In  Customs,  I  personally 
saw  five  bottles  of  liquor  and  6  cartons  of  cigarettes. 
When  I  opened  the  box  at  home,  it  contained  3  bottles  of 
liquor  and  1  carton  of  cigarettes . "   (Pan  American) . 

CA-73-1089:   "In  the  last  three  months  I  have  had  baggage  lost  by  three 
different  airlines  on  three  different  occassions.   Knowing 
the  lengthy  procedure  required  to  file  a  report,  it  was 
not  worth  my  time  to  stand  in  line  at  your  baggage  service 
desk  waiting  to  fill  out  a  claim  for  a  $2.25  bag  of 
grapefruit,  which  turned  up  missing  somewhere  between  Tampa 
and  JFK  last  evening."   (Delta). 
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As  Indicated  above,  the  carrier  with  the  most  severe  security 
problem  would  appear  to  be  Eastern.   There  are  other  cases  involving 
Eastern's  security  problems  in  the  OCA  files.   The  Eastern  cases  are 
apparently  far  out  of  proportion  to  those  involving  other  air 
carriers  with  overlapping  route  structures  serving  the  same  airports. 

A  problem  area  alluded  to  previously  in  the  text  is  the  theft 
of  liquor  on  Caribbean  flights.   Though  the  security  portion  of  the 
OCA  survey  did  not  turn  up  a  substantial  number  of  supplemental  air 
carrier  problems excepting  Capitol  Airways — the  carriers'  representa- 
tives in  conference  with  Board  representatives  have  indicated  that 
security  at  San  Juan,  Acapulco,  and  Malaga  and  Palma,  as  well  as  Las 
Vegas  is  a  major  source  of  concern  to  them.   World  Airways  and  in  some 
instances  Trans  International  will  pay  for  claims  involving  apparent 
theft.   Capitol,  Saturn  and  Modern  will  not.   Therefore,  passengers 
are  required  to  absorb  the  costs  of  the  carriers'  absence  of  security 
measures.   Steps  are  being  taken  by  some  of  the  supplementals  to  safe- 
guard luggage  being  handled  between  hotels  or  ships  and  aircraft  by 
using  a  newly  developed  itemized  transfer  manifest  system.   Some 
carriers  are  reporting  success  with  this  new  approach  to  cutting 
theft  by  ground  handling  companies. 

SUMMARY:   OCA's  basic  thrust  has  been  to  demonstrate  how  claims 
are  handled  and  to  show  the  structure  which  allows  for  certain  claims 
handling  practices,  as  well  as  to  indicate  the  consumers'  position  in 
matters  of  claims.   However,  OCA's  leitmotif  has  been  to  show  that  there 
is  a  considerable  area  in  which  improvements  can  be  made  by  carriers 
to  eliminate  the  sources  of  claims.   As  stated  at  the  beginning  of  this 

discussion claims  arise  only  through  carrier  activity.   The  passenger 

is  not  in  a  position  to  contribute  to  the  loss  of,  damage  to,  or 
delay  in  delivery  of  his  baggage. 

It  is  OCA's  position  that  the  carriers  should  not  be  able  to  pass 
the  burden  of  claims  handling  and  settlement  depreciation  onto  the  con- 
sumers' backs.   Most  claims  are  an  unnecessary  by-product  of  carrier 
negligence  or  inefficiency.   Through  often  elementary  corrective 
measures,  a  substantial  percentage  of  claims  could  be  eliminated. 
The  carriers  must  be  made  to  recognize  in  the  most  forceful  way 
that  claims  cost  them  large  dollar  amounts  unnecessarily.   Carriers 
should  be  encouraged  to  evaluate  present  baggage  handling  facilities 
and  methods  to  seek  improved  ways  to  eliminate  claims. 

OCA  would  tend  to  assume  that  if  50%  of  the  unnecessary  claims 
were  eliminated,  as  they  can  well  be,  then  many  more  carriers  would 
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have  dollars  rather  than  excuses  to  distribute  at  stock-holder 
meetings . 

Claims  cost  money.   Claims  can  be  eliminated.   Until  such  time 
as  the  carriers  are  made  to  recognize  that  it  is  better  to  have  fewer 
claims  than  a  larger  claims  department,  OCA  recommends  that  the 
suggestions  and  studies  recommended  be  given  serious  consideration. 

IMPORTANT  NOTE: :  One  criticism  which  OCA  anticipates  is  that  we  have 
painted  a  horror  story  by  selectively  choosing  the  cases  for  our 
survey  and  editing  them  to  conform  to  preconceived  positions.   The 
methodology  of  selection  was  completely  without  human  influence  with 
one  exception  (CA-72-0032,  Page  3).   The  OCA  data  processing  apparatus 
was  given  instructions  to  prepare  a  list  of  all  baggage  related  cases 
received  by  this  Office  from  January  1,  1973  through  June  30,  1973. 
After  the  list  was  generated,  every  other  number  was  stricken.   As  the 
cases  did  not  "list"  in  numerical  sequence,  there  is  a  random  sequential 
variance  between  "even""  and  "odd"  numbers.   The  basic  data  was  analyzed 
by  a  staff  member  independent  of  any  influence  and  copies  made  of  files 
which  were  illustrative  of  problem  areas.   All  OCA  files  are  available 
for  review  by  any  interested  person.   A  complete  list  of  all  baggage 
cases  is  available.   The  report  is  not  a  delineation  of  "horror"  stories 
but  rather  a  product  of  consumer  concern.   Of  the  428  files  surveyed 
perhaps  a  third  are  cited  by  specific  reference  in  the  text. 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C, 
on  the  19th  day  of  September,  1966 


BAGGAGE  LIABILITY  RULES  CASE 


Docket  15529 


ORDER 

A  full  public  hearing  having  been  held  in  the  above-entitled 
proceeding  and  the  Board,  upon  consideration  of  the  record,  having 
issued  its  opinion  containing  its  findings,  conclusions,  and  decision, 
which  is  attached  hereto  and  made  a  part  hereof; 

IT  IS  ORDERED: 

1.  That  the  lawful  rules  for  baggage  liability  applicable  to 
the  interstate  air  transportation  of  baggage  performed  by  the  local- 
service  and  trunkline  carriers  between  points  of  origin  and  destina- 
tion within  the  forty-eight  contiguous  states  and  the  District  of 
Columbia  shall  conform  to  the  following: 

a.  The  limitation  of  liability  of  the  carriers  for  the  loss 
of,  damage  to,  or  delay  in  delivery  of,  any  personal  property, 
including  baggage  (whether  or  not  such  property  has  been  checked 
or  otherwise  delivered  into  the  custody  of  the  carrier)  shall  be 
not  less  than  $500  per  passenger, 

b.  The  limitation  of  liability  of  the  carriers  shall  include 
and  apply  to  loss  of,  damage  to,  or  delay  in  delivery  of  money, 
jewelry,  silverware,  negotiable  papers,  securities,  business  docu- 
ments, samples,  paintings,  antiques,  artifacts,  manuscripts,  irre- 
placeable books  or  publications,  or  other  similar  valuables.  A 
doclaration  of  value  on  such  valuableain  excess  of  the  carrier's 
limitation  of  liability  shall  be  accepted  by  the  carrier  when  such 
valuable  articles  are  not  included  in  checked  baggage. 

2,  That  the  lawful  rule  as  to  interline  chookiJig  of  baggage  on 
which  exoesa  valuation  has  been  declared  la  aa  provided  in  A£r«oncnts  CAB 
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239-A7  and  119U-A142,  approved  by  Board  Order  E-22220,  dated  >fay  25, 
1965. 

3.  That  tho  carrier  portloo  to  tho  abovo  Invent l^Qtl on,  on  not 
loofl  than  ton  dcya'  notioo  to  the  3oard  and  to  tho  conoral  public,  shall 
publish,  pout,  and  fllo  tariff  rulea  to  bo  offootlve  on  or  before  30  daya 
after  tho  offoctlve  dato  of  thia  order,  conoolins  any  provisions  which 
are  Inoonslstout  vdth  the  lawful  rules  and  principles  sot  forth  herein, 

4.  That  this  order  shall  become  effective  iimnodiately, 

5.  That  the  invoatigation  be  apd  it  hereby  is  terminated. 
By  the  Civil  Aeronautics  Board: 


HAROLD  R.  SANDERSON 
Secretary 

(SEAL) 
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APPENDIX      2 


WEARING  APPAREL 

NON  LIQUID  TOILET  ARTICLES 

LIVE  ANIMALS 

LIQUIDS 

FRAGILE  ARTICLES 

PERISHABLE  ARTICLES 

WIGS 

WIG  BOXES 

MONEY 

JEWELRY 

SILVERWARE 

NEGOTIABLE  PAPERS 

SECURITIES 

BUSINESS  DOCUMENTS 

SAIJ-LES 

PAINTINGS 

ANT IQUES 

ARTIFACTS 

MANUSCRIPTS 

IRREPLACEABLE  BOOKS  OR  PUBS. 

OTHER  VALUABLE  ARTICLES 

SOFT  pack;  TYPE  BAGGAGE 

PERFUMES 

COS^ETICS 

LIQUORS 

JKI'S 

MUSICAL  INSTRUMENTS 

FISHING  RODS /REELS 

SCUBA  EQUIPMENT 

ELECTRONIC  AMPS 

RADIO/STEREO  EQUIPMENT 

CAMERAS 

PHOTO  EQUIPMENT 

GLASSWARE 

TENNIS  RACKETS 

SURFBOARDS 

GOLF  CLUBS 

ARTICLES  NOT  SUITABLE  FOR 

AIR  TRANSPORTATION 
FURS 
WATCHES 
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INTERPRETED  BY  CARRIER  AS  "FRAGILE" 

INTERPRETED  BY  CARRIER  AS  "NOT  NECESSARY  AND  APPROPRIATE  FOR  COMFORT  AND  CON- 
VENIENCE OF  THE  PASSENGER" 

INTERPRETED  BY  CARRIER  AS  "OTHER  VALUABLE  ARTICLES" 

EXCLUDED  AS  BEING  "NOT  WEARING  APPAREL,  NOT  NON-LIQUID  TOILET  ARTICLE,  NOT 
PERSONAL  EFFECTS" 
NO  INTERPRETATION  AVAILABLE 
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APPENDIX 


3710  McKlnney  Drive    •• 
Great  Bend,  Kansas  67330 
October  2,  1973 


Congressmaa  Keith  Sebelius 

U.  S.  House  of  Representatives 

Washington,  D.  C.  20515 

Dear  Congressman: 

The  Ajierican  public  needs  some  real  help  with  the  tremendous  problem  of 
lost  luggage  on  commercial  airlines.  This  is  a  segment  of  our  economy 
which  is  closely  regulated  and  managed  by  the  Federal  Government.   Therefore, 
chey  will  not  listen  to  customers.   The  Civil  Aeronautic  Board  has  the 
auchority  to  write  meaningful  regulations  on  baggage  handling.  You  should 
use  your  influence  to  assist  the  CAS  in  solving  this  problem, 

iaggage  is  probably  lost  on  ten  percent  of  all  airline  trips.  It  is  a 
particularly  serious  problem  on  trips  requiring  two  or  more  planes. 
Airline  employees  take  the  attitude  that  baggage  is  so  frequently  lost 
the  passengers  should  protect  themselves  by  purchasing  special  luggage 
which  can  be  placed  under  the  seats.  The  fact  that  the  airline  employees 
advise  passengers  in  this  manner  shows  the  size  of  the  problem  and  their 
zoc&l   indifference. 

Th'e  airlines  have  a  ridiculous  attitude.  They  seem  to  think  that  if  the 
passenger  eventually  recovers  his  baggage  they  have  done  their  job.  The 
importance  of  having  baggage  immediately  upon  arrival  at  the  final 
dcstir^ation  cannot  be  over  emphasized.  In  most  cases  a  passenger  has  no 
reason  to  be  at  his  destination  unless  he  has  his  baggage  with  him. 
For  example,  this  baggage  may  include  special  work  clothing,  sports 
equipment,  sample  cases,  geological  maps,  prescriptions,  business  papers, 
etc.   In  each  case  it  is  very  important  for  the  passenger  to  have  these 
items  when  he  arrives. 

Airline  employees  are  particularly  insensitive  to  this  part  of  their  work. 
They  quickly  whip  out  a  lost  baggage  report  and  having  filled  out  thitf 
foria  thay  fe«l  there  is  nothing  further  to  be  done.  They  are  reluctant 
to  make  phoa*  calls  and  really  look  for  the  lost  Items.  Also,  virtually 
;>o  effort  is  made  to  really  control  baggage  handling  crews. 

^lar.agement  does  not  even  do  an  adequate  job  of  organizing  to  solve  these 
problems.  In  many  cities  the  Lost  and  "ound  Department  is  closed  at  night 
ever,  though  uhe  ticket  counter  and  other  functions  of  the  airline  are  still 
oper..  \^en  the  airline  loses  a  passenger's  clothing,  at  night  is  when  he 
needs  his  change  of  clothes  and  tiolet  articles.  The  magnitude  of  this 
problem  is  shown  by  the  enormous  organi:.auion  which  each  airline  maintains 
CO   locate  lost  baggage.  However,  they  should  use  the  personnel  presently 
in  the  Lost  and  Found  Department  to  prevent  the  loss  of  baggage,  not  to 
locate  it  after  they  have  goofed  up. 
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Ti.e  ha.jliazard  niechod  of  tagging  baggage  and  simply  putting  it  on  the 
cirploae  should  be  prohibited.   A  uanifest  list  should  be  prepared  for 
eacii  scop  of  the  aircraft.   This  manifest  should  show  the  baggage  by 
cLiiiA  check  nuiaoers.   An  airline  employee  at  the  receiving  airport 
;ihould  be  required  to  check  off  these  iteifls  by  specific  number.   The 
prcjenc  system  is  as  indefinite  as  dropping  a  letter  in  a  mail  box. 
Frequiintly,  small  suitcases  are  left  on  the  airplane  simply  because 
nobody  really  looked  to  see  what  was  there  and  because  they  did  not 
know  that  another  piece  was  to  be  removed.   The  airlines  could  actually 
save  cheaselves  a  lot  of  grief  and  expense  if  they  would  have  a  system 
of  registering  the  baggage  similar  to  the  way  they  handle  freight. 
'.■,'ith  iiodem  computer  technology  it  would  be  a  fairly  simple  matter  to 
prepare  these  lists  and  have  them  available  either  in  the  baggage  compartment 
oi  cha   airplane  or  by  teletype  to  the  receiving  airport.   It  would  not 
cake  a  great  deal  of  imagination  for  the  airlines  to  have  a  computer 
print-out  system  which  would  combine  the  boarding  pass  and  the  baggage 
claira  check.   This  would  make  it  possible  to  print  the  baggage  claim 
i.r.i;or.;iation  directly  on  each  passenger's  boarding  pass  and  simultaneously 
prepare  a  list  for  baggage  handling  employees. 

/-■.other  part  of  the  problem  is  the  VI?  treatment  airlines  give  certain j 
j.-sscnsers.   For  example,  I  saw  a  U.  S.  Senator  arrive  in  Wichita  and  I 
receive  a  VIP  treatment  which  included  individual  and  special  handling  1 
Oif  his  luggage.   Likewise,  in  most  cases  a  professional  football  team  ' 
jecs  special  handling  of  their  uniforms  anG  other  equipment.   Top  airline 
ofJiciais  as  well  as  high  ranking  government  officials  are  not  faced 
with  the  same  problems  confronting  the  average  passenger.   This  is  wrong. 
The  airlines  should  give  a  top  quality  service  to  all  passengers.   VIPs 
CO  not  pay  an  extra  premium  for  their  special  baggage  handling. 

1».  many  cases  after  the  airline  has  located  the  lost  baggage  there  is  not 
a  good  system  for  delivering  it  to  the  passenger.  This  is  particularly 
crae  of  passengers  who  are  not  in  the  city  of  their  final  destination, 
"or  example,  if  a  passenger  gets  off  the  airplane  at  Wichita  and  drives 
zo  a.   rural  home  in  Western  Kansas,  when  the  airline  finds  his  luggage 
tiiay  v/ill  eventually  put  it  on  a  bus  and  the  passenger  must  make  a  special 
crip  into  town  to  get  his  baggage  at  the  bus  station.  The  airline  should 
certainly  be  required  to  return  lost -baggage  to  the  passenger's  home  or 
wherever  he  may  be  staying. 

Specific  suggestions  which  can  remedy  this  problem: 

1.  I^en  a  passenger  has  properly  checked  his  baggage  and  has  not  uiade 
any  short,  illegal  connections  at  intermediate  stops,  lost  baggai;e 
should  be  cause  for  the  airline  to  issue  a  complete  and  total  refund 
for  the  entire  trip. 

2.  Viten   lost  baggage  Is  finally  recovered,  the  airline  should  be 
required  to  deliver  It  to  any  location:   Residence,  office,  hotel, 
resort,  etc. 

3.  Airlines  should  be  required  to  prepare  a  manifest  list  showing 
each  baggage  claim  check  by  number.   Airline  employees  at  the 
rt»cetv1\in  Airport  Bhoiiltl  bo.  i*«»<|»i<  r«'d  to  chock  ciich  itoin  of 

t'.i|Mi.ili»>  .it^'llltol   illlb  Itpl.. 
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i.i  ..^.rlines  nooii  io   put  less  emphasis  on  entertaining  passengers, 
iiiving  In-iUtiful  oLewfardesses,  running  a  liquor  service,  showing 
...ovies,  and  playi.ig  niusic.  They  need  much  more  emphasis  on 
cjansp^  ting  pa6si:inger8  and  the  belongings  which  the  passenger 

ueedfa  for  his  tri;). 

'-.oar  help  and  cooperation  in  working  with  the  Civil  Aeronautic  Board 
to  alleviate  this  serious  problem  will  be  most  appreciated. 


Very  truly  yours, 

^  ^7  --;•    j/ 

^/JA^^  //ft  //^C/^-:;-i*ri^ 


Geor^  M.   McKown 


1109 

Mr.  YoHE.  Mr.  Susman,  I  would  like  Mr.  Siinms  to  answer  that. 

Mr.  SiMMS.  On  the  baggaj^e  question,  there  is  currently  before  the 
Board  a  staff  recommendation  which  would  involve  a  very  large-scale 
omnibus  proceeding  on  the  baggage  question.  It  essentially  is  a  rule- 
making proceeding  which  would  involve  very  comprehensive  changes 
in  the  regulations  a])plicable  to  baggage  liability  and  practices. 

Mr.  SusMAx.  That  is  a  staff  reconunendation  to  initiate  a 
proceeding  ? 

Mr.  SiMMS.  To  initiate  what  is  before  the  Board  is  a  proposal — a 
recommendation — to  put  out  a  series  of  proposals,  specific  proposals. 

Mr.  Breyer.  How  long  has  that  been  before  the  Board  ? 

Mr.  SiMMS.  It  was  forwarded  to  the  Board  by  the  staff  last  week. 

Mr.  Susman.  This  arises  out  of,  among  other  things,  the  "white 
paper"  of  October  1973  ? 

Mr.  SiMMS.  Yes ;  it  arises  out  of  the  "white  paper"  and  the  ACAP 
material. 

[The  "ACAP  material"  refers  to  a  petition  for  new  regulations 
regarding  baggage  handling  filed  in  September  1973  by  the  aviation 
consumer  action  project.  It  is  discussed  by  the  ACAP  witnesses — Ms. 
Kennedy,  Mrs.  Cutler,  and  Mr.  Robertson — during  their  testimony  on 
this  same  day  (February  19, 1975) ,  above.] 

Mr.  Susman.  So  in  your  li^  years  the  Board  has  proceeded  to  the 
point  of  now  opening  an  investigation — making  some  proposals  which 
will  continue  in  future  investigations. 

Mr.  SiMMS.  It  is  hoped  these  will  be  conducted  as  rulemakings  and 
under  the  Board's  normal  process. 

Mr.  Susman.  Does  that  take  60  days  or  30  days  ? 

Mr.  SiMMS.  The  notice  of  rulemaking  would  be  published.  There 
are  several  pieces  of  paper.  It  might  say  I  prefer  not  to  get  too  deeply 
into  this  because  it  is  a  staff  recommendation  that  may  not  be  accepted 
in  the  form  presented,  although  I  have  no  doubt  the  Board  will  act  in 
some  way  reasonably  promptly  on  this  whole  matter.  But  the  vehicle 
proposed  is  rulemaking. 

Mr.  Breyer.  Maybe  there  is  not  a  simple  answer  you  can  give  to 
this,  but  it  is  often  asked:  Why  should  not  the  carriers  simply  be 
strictly  liable  ?  Traditionally  common  carriers  have  been  strictly  liable. 

Mr.  SiMMS.  That  is  one  of  the  issues  that  will  be  in  this  proceeding. 

Mr.  Susman.  And  other  tariff  simplication  proposals 

Mr.  Simms.  Excuse  me,  I  would  like  to  say  two  things.  No.  1, 1  think 
this  will  prove  to  be  an  extraordinarily  complicated  problem,  series 
of  problems.  We  are  attempting  to  really  devise  ways  of  regulating 
and  influencing  carrier  service.  It  is  extremely  difficult  to  do  that.  You 
can  not  tell  a  carrier  to  handle  a  bag  carefully. 

Mr.  Breyer.  That  is  why  for  200  years,  under  the  common  law, 
common  carriers  have  been  strictly  liable  for  the  loss  of  luggage, 
mishandled  luggage.  It  was  fairly  simple. 

Another  things  that  has  bothered  me  in  these  hearing  is  that  people 
say  the  matter  is  terribly  complex;  but  is  it  really?  Can  you  in  30 
seconds,  or  1  minute,  tell  me  why  it  is  complex,  what  is  complex  about 
it,  and  what  is  it  that  makes  it  difficult  ? 

Mr.  SiMMS.  The  conditions  of  air  transportation  are  such  that  it  is 
quite  complex. 
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Mr.  Breyer.  Can  you  give  two  or  three  examples  ? 

Mr.  SiMMS.  One  very  large  problem,  I  would  say  perhaps  a  major 
problem  in  baggage  handling  involves  interline  transportation  where 
the  baggage  can  have  say  a  1  hour  connection  and  if  tlie  plane  is  a 
little  late  a  number  of  things  have  to  happen  very,  very  quickly  in 
order  for  the  bag  to  be  identified,  to  move  from  the  aircraft,  placed 
on  a  suitable  conveyer,  brought  to  the  other  carrier  and  loaded  into  the 
other  aircraft.  Quite  frequently,  almost  anything  can  happen  and  fre- 
quently does.  That  is  one  set  of  problems. 

There  seems  to  be  almost  no  solution,  I  think,  to  the  problem  of 
what  to  do  with  it  if  one  plane  is  late  and  there  is  only  a  15  minutes 
connection. 

Mr.  SusMAN.  This  is  on  baggage  delay. 

Mr.  SiMMS.  On  baggage  delay.  On  damage  you  have  other  problems. 

One  problem  with  baggage  is  that  the  way  baggage  has  to  be  han- 
dled and  loaded,  a  lot  of  baggage  is  simply  not — can  simply  not  with- 
stand the  treatment.  Now,  the  carriers  have  had  rules  in  their  tariffs 
to  protect  them  from  liability  in  the  case  of  baggage — in  effect  to 
utilize,  now  in  the  case  of  some  of  the  soft-side  baggage,  for  example. 
The  carriers  have  provisions  under  v/hich  they  will  refuse  to  accept, 
say  fragile  luggage.  In  the  guitar  illustration  for  example,  that  was 
given  to  use — assume  that,  and  the  carrier  in  that  case  has  a  tariff  pro- 
vision, it  will  not  accept  fragile  articles.  Then  the  carrier  accepts  the 
fragile  article  and  then  says  since  it  was  not  acceptable  for  transporta- 
tion and  we  are  not  liable  for  it.  This  is  one  of  the  areas  we  are  trying 
to  clean  up. 

But  there  are  obvious  problems  in  this  whole  thing  because  people 
do  wish  to  transport  guitars  and  other  fragile  articles,  and  very,  very — 
most  of  these  articles  are  safely  transported,  and  the  problem  is  to 
devise  a  system  in  which  you  can  keep  the  service  to  the  public  going 
on  one  hand 

Mr.  Breyer.  In  the  19th  century  people  used  to  ship  their  china  by 
stagecoach 

Mr.  SiMMS.  The  problem  is  to  figure  out  ways  in  which  you  can  pro- 
vide for  the  continued  transportation  on  the  one  hand  and  yet  give  the 
public  a  fair  shake  on  the  other,  and  it  is  not  that  easy.  I  am  not  say- 
ing that  we  could  not  have  done  it  faster  than  we  did.  I  think  it  is 
unfortunate  that  it  has  taken  us  1^/2  years  to  do.  I  share  some  of  the 
responsibility  for  that  because  it  was  in  my  division.  It  is  simply  a 
problem,  really,  of  ordering  priorities. 

TARIFF   complexity 

Mr.  SusMAN.  Is  there  an  issue  of  simplification  of  tariff? 

Mr.  SiMMS.  The  Board,  quite  independent  of  these  hearings,  has  is- 
sued a  letter  to  the  carriers  encouraging  them  to  get  together  collec- 
tively to  try  and  solve  this  tariff  simplification  problem.  Now,  again, 
this  is  an  extraordinarily  complex  matter.  If  you  look  at  the  tariffs 
and  you  see  pages  and  pages  and  pages  of  rules  and  restrictions  and 
conditions  and  what  not,  the  problem  arises  to  a  very  large  extent 
because  each  carrier  has  its  own  variations  of  rules.  The  Board  does 
not  liave  statutory  authority  simply  to  impose  upon  the  carriers  rules 
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and  regulations  the  tariff  rules.  The  Board  must  first  hold  an  investi- 
gation and  hnd  that  the  rules  are  unlawful. 

Mr.  SusjiAN.  The  Board  has  no  authority  to  impose  rules  and  regula- 
tions on  the  carriers,  or  areas  that  might  be  covered  by  tariffs  i' 

Mr.  biMMs.  The  point  I  am  trying  to  make  is  that  within  the  areas 
we  are  talking  about  such  as  rules  with  respect  to  conditions  of  appli- 
cability of  discount  fares,  with  respect  to  reliability,  acceptance  of  the 
traffic  and  the  like,  those  are  accomplished  within' section  1002(d)  of 
the  Act.  ihose  rules  must  be  carrier  initiated  and  the  Board  can  order 
the  carrier  to  cancel  them  only  upon  a  finding  they  are  unlawful  The 
Board  cannot  say  it  would  be  very  nice  if  we  had  one  single  set  of  rules 
The  mere  lack  of  uniformity  of  these  rules,  the  fact  that  United  has  had 
one  rule  on  a  particular  subject  and  TWA  may  have  an  absolutely  dif- 
ferent rule  IS  not  per  se  a  basis  foi-  a  finding  that  either  one  is  unlaw- 
ful. That  is  why  you  have  this  tremendous  complexity  in  the  tariffs. 
You  have  20  some  carriers  who  join  in  a  single  tariff  and  they  have  all 
kinds  of  exceptions  for  each  carrier,  the  basic  rule  which  is  joined  in  by 
perhaps  8  carriers  and  there  are  a  bunch  of  different  variations.  It  is 
extremely  difficult,  particularly  for  travel  agents  and  others  who  are 
using  the  tariffs,  to  find  their  way  around  them  simply  because  of  the 
multiplicity  of  carrier  rules. 

Mr.  SusMAN.  We  would,  if  possible,  like  to  get  a  copy  of  the  letter 
that  went  out  today. 

[The  information  follows :] 

[MEMORANDUM] 

Civil  Aeronautics  Board, 

February  12, 1975. 
To :  The  Board. 

Through  :  Acting  Deputy  Director,  Bureau  of  Economics. 
From  :  Chief,  Passenger  and  Cargo  Rates  Division. 
Subject :  Tariff  simplifieation. 

recommendation 

That  the  Board  send  the  attached  self-explanatory  draft  letter  to  the  I'.S. 
scheduled  air  carrier  presidents. 

DISCUSSION    AND   BASIS    FOR   RECOMMENDATION 

United  has  recently  initiated  a  proposal  to  undertake  an  industry  effort  directed 
toward  tariff  simplification.  Similar  past  efforts  have  met  with  limited  success, 
and  we  believe  that  top  management  support  is  needed  if  this  one  is  to  achieve 
measurable  results.  The  attached  draft  letter  emphasizes  the  economic  benefits  of 
tariff  simplification,  in  the  hope  that  it  will  generate  that  support. 

James  L.  Deegan. 


Lettehi  to  Presidents  of  U.S.  Scheduled  Air  Carriers 

The  Board  is  seriously  concerned  with  the  complexities  and  ambiguities  that 
have  crept  into  carrier  tariffs  over  the  years  and  believes  that  tariff  clarification 
and  simplification  are  important  issues  which  require  high  priority  in  1975. 

There  are,  of  course,  many  laudable  reasons  for  tariff  simplification ;  however, 
we  believe  that  carrier  cost  savings  alone  dictate  that  improvements  be  made. 
Much  of  the  total  time  expended  in  determining  tariff  fares,  rates,  and  provisions, 
is  expended  by  personnel  on  the  carriers'  payrolls.  To  the  extent  their  working 
time  is  increased  because  of  unnecessary  tariff  complexities,  air  carrier  costs  are 
unnecessarily  increased.  We  firmly  believe  that  the  achievable  benefits  to  car- 
riers are  of  suflacient  magnitude  to  warrant  top  management  support. 


51-146   O  -  76  -  pt.2  -  24 


1112 

While  we  recognize  that  many  tariff  complexities  result  from  the  variety  of 
fares  and  rates  available,  a  significant  part  of  the  problem  simply  results  from 
the  way  tariffs  are  written.  It  is  primarily  in  this  area  that  we  believe  progress 
can  be  made.  Increasing  numbers  of  tariff  pages  are  revised  each  year  to  make 
many  minor  and  some  major  changes ;  and,  under  the  pressures  of  getting  changes 
made,  insufficient  attention  is  given  to  the  useability  of  the  tariff  as  a  practical 
working  document. 

Occasional  checks  with  carrier  tariff  staffs  show  that  interpretations  of  iden- 
tical tariff  rules  vary  from  carrier  to  carrier.  Even  when  there  is  general  agree- 
ment on  the  meaning  of  a  particular  rule  an  undue  amount  of  time  can  be  con- 
sumed getting  at  that  meaning,  solely  because  of  the  complex  manner  in  which 
the  rule  is  stated.  The  types  of  problems  we  mention  here  are  caused  not  by  some 
inherent  complexity  in  the  subject  matter  involved,  but  by  the  manner  in  which 
the  subject  matter  is  stated.  With  the  degree  of  difficulty  experienced  by  the 
experts,  even  greater  difficulties  must  be  experienced  by  carrier  field  personnel 
and  travel  agents. 

The  tariff  is,  of  course,  a  legal  document ;  however,  it  is  a  legal  document 
that  must  also  be  understood  by  large  numbers  of  persons  whose  primary  in- 
terest is  in  the  selling  and  correct  pricing  of  air  transportation.  We  believe  it  is 
possible  to  so  design  the  tariffs  that  they  will  adequately  serve  both  purposes, 
and  it  is  toward  this  objective  that  we  think  the  effort  should  be  directed.  In 
essence,  this  requires  a  concentrated  review  of  the  tariffs  as  working  documents, 
and  appropriate  revisions  to  make  them  more  understandable  for  travel  agents 
and  air  carrier  field  personnel.  We  believe  that  adequate  talent  exists  among 
the  carrier  staffs  to  achieve  this  objective. 

In  addition  to  the  cost  savings  previously  mentioned,  we  would  think  that  sim- 
plification of  the  tariffs  would  help  in  reducing  expense  for  carrier  and  travel 
agency  personnel.  It  would  certainly  reduce  the  instances  of  under /over  charges, 
and  the  resulting  criticisms  and  accounting  department  costs.  Further,  greater 
attention  to  making  the  tariffs  more  readable  will  result  in  better  notice  to  the 
public  of  tariff  provisions. 

We  understand  that  carrier  proposals  to  undertake  a  review  of  tariffs  with  a 
view  toward  simplification  and  clarification  are  presently  being  considered.  In 
that  connection  the  Board  wishes  to  emphasize  its  view  of  the  importance  of  such 
an  exercise,  and  to  seek  the  top  management  support  needed  to  ensure  success. 
Our  staff  stands  ready  to  assist  in  the  effort. 
Sincerely, 

RiCHAKD  J.  O'MelIA, 

Acting  Chairman. 
Mr.  SiMMS.  Yes. 
Mr.  SusMAN".  Thank  you. 
Mr.  Yohe,  please  continue. 

VARIOUS  CONSUMER  PROBLEMS 

Mr.  Yohe.  The  whole  area  of  travel  by  the  physical  handicapped  is 
also  of  concern.  In  the  past,  OCA  attempted  to  speak  out  on  vital  is- 
sues affecting  consumers,  not  always  with  success.  In  the  emergency 
reservations  practices  investigation,  docket  26253,  the  Office  of  Con- 
sumer Affairs  attempted  to  participate  because  the  issue  involved — the 
combined  over'booking  and  no-show  problem — directly  affected  con- 
sumers. The  proposed  remedy  was  a  penalty  system  to  be  paid  by  pas- 
sengers. OCA  sought  to  offer  certain  amendments  to  insure  a  balanced 
final  action  that  would  protect  both  the  interests  of  consumer  and  the 
carriers  without  undo  prejudice  to  either  side.  Euled  out  of  order. 
OCA  was  denied  the  right  to  participate  in  the  case. 

On  another  occasion  OCA  prepared  detailed  analysis  of  two  main 
types  of  charter  flight  violations,  the  military  overseas  personnel 
charter  and  illicit  affinity  flights.  From  many  consumer  complaints 
received,  OCA  prepared  memorandums  for  the  Board's  Bureau  of  En- 
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forcement.  The  net  result  was  a  series  of  enforcement  actions  which 
have  had  the  effect  of  substantially  eliminating  the  pertinent  con- 
sumer grievances. 

In  OCA's  annual  meeting  with  air  carrier  customer  relations  per- 
sonnel last  April,  reservations  security,  baggage  and  tariffs  were  the 
main  areas  of  concern  with  special  focus  on  the  matter  of  fares  and 
refunds. 

Some  consumers  appear  to  challenge  the  correctness  of  the  fares 
they  have  been  charged.  Additionally,  others  contact  OCA  concerning 
the  inordinate  amount  of  time  they  must  wait  to  get  legitimate  refunds 
from  air  carriers.  Whether  the  ticket  is  purchased  in  cash,  by  check, 
or  credit  card,  refunds  take  from  4  to  16  weeks.  A  solution  devised  by 
the  OCA  staff  to  at  least  one  phase  of  the  problem  was  relayed  to  the 
consumer  contact  personnel  at  the  meeting.  Recently  that  solution  was 
adopted  by  the  largest  trunk  carrier.  It  is  hoped  other  canioi-s  will 
soon  follow  suit. 

Instead  of  a  long  process  of  refunds  made  by  credit  card.  United 
Airlines  now  will  simply  give  the  passenger  a  voucher.  "When  the  card 
company  bills  the  consumer,  he  can  simply  mail  in  the  credit  voucher. 
Thus,  the  burden  of  resohdng  any  card  company/carrier  dispute  is 
shifted  from  the  back  of  the  consumer  to  the  place  where  it  belongs — 
between  the  card  company  and  the  air  carrier.  OCA  would  like 
to  feel  that  the  suggestion  helped  to  effect  this  positive  gain  for 
consumers. 

The  whole  area  of  travel  by  the  physically  handicapped  is  one  of 
concern  and  the  Board  has  recently  concluded  a  rulemaking  proceed- 
ing that  has  brought  travel  into  the  reach  of  more  of  the  handicapped 
than  before.  In  OCA's  correspondence  with  handicapped  persons, 
Members  of  the  Congress,  and  various  air  carriers,  the  office  has  gen- 
erally raised  the  issue  of  the  plight  of  physically  disabled  passengers 
and  sought  to  assist  them. 

The  Government  is  now  sponsoring  an  effort  to  assure  that  U.S. 
citizens  who  go  aboard  will  fly  with  the  flag  on  U.S.  air  carriers.  For 
many  years,  passengers  of  U.S.  carriers  have  had  substantial  reserva- 
tions security  provided  under  the  terms  of  part  250  of  the  Board's 
economic  regulations.  If  a  U.S.  carrier  "bumped"  a  passenger,  he 
either  suffered  a  minimum  of  inconvenience  or  was  due  an  immediately 
payable  cash  penalty.  By  contrast,  foreign  air  carriers  serving  the 
United  States  have  for  many  years  taken  advantage  of  the  fact  that 
they  were  not  subject  to  the  rule.  OCA  statistics  indicated  foreign 
carriers  "bumped"  U.S.  citizens  in  numbers  and  often  refused  to  ex- 
tend even  simple  amenities  to  passengers  thus  stranded. 

Three  years  ago,  at  a  meeting  of  the  Worldwide  Conference  of 
Airline  Customer  Regulations  Directors,  the  office  began  urging  a 
change  in  the  rules  to  protect  the  United  States  citizen  who  chose  to 
fly  on  a  foreicrn  air  carrier.  As  of  March  1,  such  a  regulation  will  go 
into  effect  providing  for  the  first  time  reservations  security  for  pas- 
sengers on  foreign  air  carrier  services  and  this  in  a  period  when  United 
States  carriers  have  suspended  service  to  many  countries  of  the  world. 

The  office  also  has  prepared  a  file  with  the  Board  a  summary  of  the 
many  complaints  it  has  received  on  the  handling  of  live  animals  in  air 
transportation.  A  staff  analyst  has  documented  a  full  years  com- 
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plaints  and  submitted  them  to  assist  the  Board  in  reaching  a  conclu- 
sion relating  to  the  safe  and  humane  carriage  of  animals. 

One  area  constantly  interjected  as  an  area  for  OCA  concern  by  both 
smokers  and  nonsmokers  is  the  consumption  of  tobacco  products  on 
commercial  aircraft.  When  the  Board's  regulation  requiring  the  segre- 
gation of  smokers  and  nonsmokers  first  went  into  effect,  the  office  co- 
ordinated a  reporting  system  among  Board  employees  to  monitor  the 
initial  compliance  phase.  The  effort  received  mixed  reviews  from  the 
industry,  the  public  a*nd  at  least  one  member  of  the  Senate,  now  retired, 
but  at  least  partly  as  a  result  of  that  effort,  the  Board's  Bureau  of 
Enforcement  recently  docketed  several  formal  complaints  endorsing 
consumer  complaints  on  the  smoking  issue. 

Consumers  increasingly  approach  OCA,  and  also  their  representa- 
tives in  Congress,  concerning  flight  irregularities.  This  is  certainly  an 
area  of  concern  to  OCA,  but  one  in  which  no  action  is  really  practical. 
OCA's  function  here  must  be  to  educate  the  consumer,  since  we  can- 
not meet  his  demands  for  compensation  for  inconvenience  or  other 
damages. 

There  is  a  basic  danger  that  any  schedule  adherence  system  based  on 
penalty  payments  to  passengers  might  compromise  safety.  Cancella- 
tions and  other  irregularities  are  generally  unavoidable.  While  it  can 
be  alleged  that  an  air  carrier  may  cancel  a  lightly  loaded  flight  for 
economic  reasons,  it  is  not  likely  that  this  happens  as  often  as  such 
allegations  are  made.  Most  carriers  accept  reservations  with  the  intent 
of  pel-forming  their  scheduled  services.  Irregularities,  when  they  oc- 
cur, are  generally  caused  by  genuine  mechanical  or  metrological  diffi- 
culties. 

AVAILABILITY    OF   AFFORDABLE   AIR   TRANSPORTATION    SERVICE 

Obviously  I  cannot  hope  to  appease  all  consumers.  The  scales  must 
balance.  Had  OCA  relied  solely  on  recent  consumer  input  for  example, 
the  office  would  doubtless  have  single  mindedly  opposed  the  recent 
proposal  to  abolish  affinity  charters.  But,  the  longer  perspective  com- 
pelled acceptance  not  only  of  an  eventual  end  to  the  affinity  charter 
rule  but  also  an  attempt  to  assure  that  its  inevitable  replacement  was 
reasonable. 

The  representational  nature  of  the  14,000  form  letters  received  in 
a  2-month  period  had  to  be  weighed  against  the  representational  na- 
ture of  the  5,000  or  6,000  complaints  received  involving  prior  affinity 
charter  flights  in  the  last  4  years. 

On  the  affinity  issue,  certainly  low  cost  transportation  is  desirable 
but  the  notion  that  it  should  be  offered  in  a  discriminatory  fashion  is 
untenable.  OCA  urged,  however,  that  the  Board  continue  to  allow 
affinity  charters  to  operate  until  a  viable  replacement  was  available. 
The  Board  has  said  it  intends  to  do  so. 

The  consumer  advocate  proposal  in  the  related  one-stop  inclusive 
tour  charter  (OTC)  docket  was  in  many  ways  the  distilled  product 
of  OC^A's  concern  for  the  general  consumer  welfare.  OCA  asked  that 
information  and  service  be  included  which  would  protect  the  con- 
sumer, his  funds  and  his  property  wdien  he  purchases  a  tour  package. 
For  example,  simple  matters,  like  flight  default  insurance  or  fixed  con- 
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tract  prices,  are  overlooked.  Tlie  thrust  of  OCA's  filing  in  the  OTC 
docket  was  to  assure  the  results  wide  availability  of  low-cost,  relial)le, 
postivitely  regulated  tour  packages  rather  than  make  the  proposed 
regulation  a  limited  scope  experiment  of  little  benefit  to  the  average 
consumer. 

It  is  not  only  in  the  area  of  formulating  new  regulations  that  the 
cost  level  to  the  consumer  is  affected.  Last  fall,  rumors  arose  that  the 
airlines  would  shortly  seek  a  further  fare  increase.  In  the  preceding 
12  months,  the  fare  increases  they  had  been  allowed  had  avei-aged 
1  percent  a  month,  and  that  does  not  include  the  effect  of  eliminating 
discount  fares. 

The  sense  of  consumer  opinion  which  OCA  perceived  was  that  yet 
another  fare  increase  would  be  to  many  the  final  straw.  The  discre- 
tionary traveler  could  not  absorb  another  round  of  fare  increases 
simply  to  assure  a  12-percent  rate  of  return  on  investment  for  air 
carriers  already  showing  record  profits. 

In  its  first  action  as  the  Office  of  the  Consumer  Advocate,  OCA  sub- 
mitted to  the  Board  a  document  which  has  been  made  available  to  the 
subcommittee,  which  stated  its  belief  that  a  fare  increase,  as  ])roposed, 
would  be  an  unwise  move  for  carriers,  consumers,  and  the  Board.  It 
pointed  out  the  squeeze  in  consumers'  discretionary  funds,  the  record 
industry  profits,  leveling  of  spiraling  costs,  the  fact  that  many  of  the 
carriers'  mounting  costs  were  results  of  management  decisions,  not  of 
outside  forces.  OCA  asked  disapproval  of  the  proposed  increase,  or 
at  least  an  examination  of  the  justifications  which  the  Office  judged 
inadequate  in  light  of  the  relief  sought. 

The  increase  was  approved.  Discretionary  travelers  have  begun  to 
seek  alternate  means  of  public  transport  and  carrier  costs  continue  to 
mount  in  a  continuing  climate  of  giveaway  liquor  programs,  senseless 
scheduling  practices,  grounded  equipment,  and  the  other  areas  which 
we  noted  in  the  OCA  statement. 

Coupled  with  a  downturn  in  the  economy,  load  factors  have  plum- 
meted since  the  4-percent  fare  increase  went  into  effect  in  November. 
The  air  carriers  may  well  deserve  a  12-percent  rate  of  return  on  invest- 
ment, but  the  traveler  who  pays  the  bills  ouglit  to  have  been  consulted 
concerning  his  disposition  and  ability  to  pay  those  bills. 

Areas  of  consumer  concern  ought  not  be  limited  to  the  obvious.  If 
OCA's  only  tasks  were  to  tinker  with  baggage  and  reservation  mat- 
ters, we  w'ould  be  seriously  remiss  in  our  duty  to  the  consumer.  On 
occasion,  the  Office  has  had  to  take  stands  which,  on  their  face,  appear 
to  be  anticonsumer. 

The  recently  publicized  "booze  war"  which  broke  out  on  the  east 
coast  and  spread  to  many  other  markets  is  a  case  in  ])oint.  In  this  in- 
stance, OCA  pointed  out  that  someone  has  to  pay  for  the  thousands  of 
gallons  of  alcoholic  beverages  consumed  aloft.  There  are  only  two 
ways.  The  user  can  pay  by  the  drink,  or  all  passengers,  users  and  non- 
users  alike,  can  share  that  cost  through  increased  fares. 

The  cost  of  one  drink  is  more  than  the  cost  of  a  gallon  of  kerosene. 
Yet,  at  the  time  the  "booze  war"  broke  out,  the  same  cairiers  that  were 
dispensing  free  drinks  were  among  those  pleading  for  the  4-percent 
fare  increase  to  cover  fuel  costs. 
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Earlier  this  month,  the  Board  ordered  the  trunk  carriers  to  report 
their  liquor  costs.  Hopefully,  those  costs  can  be  excluded  from  future 
rate  increase  requests.  Consumers  who  desire  low-cost  efficient  air  trans- 
portation should  not  have  to  subsidize  the  drinking  habits  of  others. 

QUALITY  AND   AVAILABILITY   OF   AIR   SERVICE 

To  help  OCA's  communication  with  appropriate  communities  of 
interest,  the  Office  recently  sent  "Help  Us  Help  You"  letters  to  some 
500  consumer-oriented  persons  and  groups  across  the  Nation  to  com- 
municate our  willingness  to  hear  their  ideas  and  act  on  those  which 
have  general  impact  and  worth.  Many  communities,  civic  groups, 
citizens,  reporters,  and  even  air  carriers  are  responding  positively  to 
the  offer. 

[The  letter  referred  to  follows :] 

Civil  Aeronautics  Boaed, 
Washington,  D.G.,  December  12,  1974- 

Dear 

Help  us  help  you. 

This  is  an  opportunity  for  you  to  give  the  Government  the  benefit  of  your 
expertise  and  familiarity  with  consumer  problems  in  your  area.  We  are  asking 
for  your  organization's  help  and  cooperation  in  one  of  the  most  innovative  pro- 
grams ever  undertaken  by  a  Federal  agency. 

On  October  29,  1974,  the  Civil  Aeronautics  Board  created  the  OflBce  of  the 
Consumer  Advocate  within  the  Board  to  serve  as  the  Board's  eyes  and  ears  on 
matters  vitally  affecting  the  consumers  of  air  transportation  services.  This  is 
the  first  independent  consumer  advocacy  office  within  any  Federal  regulatory 
agency.  The  Office  is  empowered  to  enter  formal  Board  proceedings  on  an  equal 
footing  with  all  other  parties  to  give  voice  to  the  needs  of  the  consumers  of 
America. 

To  be  effective  in  this  endeavor,  this  Office  needs  your  help.  It  is  simply  not 
possible  for  us  to  canvas  the  country  and  speak  to  every  consumer  as  an  individual 
or  every  consumer  group.  However,  I  want  to  know  their  views;  that  is  why 
I  appeal  to  you  to  serve  as  a  spokesman  for  your  region. 

We  are  asking  you,  and  others  like  yourself,  to  add  to  our  input  by  taking  time 
every  now  and  again  to  share  your  views  on  air  transportation  matters  with  us. 
We  urge  you  to  write  to  us  with  your  ideas  and  comments  or  telephone  us  at 
202-382-6376  during  normal  business  hours  if  that  is  more  convenient. 

We  are  specifically  soliciting  information  on  consumer  attitudes,  opinion  and 
needs  in  your  region  as  they  relate  to  air  passengers  and  shippers.  The  problems 
may  be  big,  they  may  be  small,  or  there  may  be  none  at  all,  but  whatever  the 
case  may  be,  your  support  in  learning  of  them. 

In  addition  to  your  input  as  a  community  and  consumer  representative,  we 
also  are  continuing  to  handle  on  a  regular  basis  individual  consumer  problems 
affecting  air  transportation  services.  Individual  consumers  in  your  area  are 
urged  to  continue  making  use  of  the  Board's  Office  of  the  Consumer  Advocate 
if  the  need  arises.  From  individual  complaints  and  comments  we  can  continue 
to  learn  a  great  deal.  Individual  consumers  should  write  to  the  Office  and  they 
will  receive  prompt  attention. 

We  are  here  to  help  you,  but  to  do  our  job  effectively,  we  also  need  your  help. 
This  Office  is  willing  to  listen,  but  only  if  you  are  willing  to  speak  to  us. 
Sincerely, 

Jack  Yohe, 
Director,  Office  of  the  Consumer  Advocate. 

A  recently  completed  OCA  staff  comment  on  the  route  study  award 
proposal  put  forth  by  the  Board's  Bureau  of  Operating  Rights  criti- 
cizes what  the  office  sees  as  the  anticompetitive  nature  of  the  study's 
recommendations  and  the  practical  exclusion  of  those  parties  most 
directly  affected  by  route  awards.  On  this  issue  OCA  will  participate 
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formally  in  any  rulemaking.  Civic  participation  in  matters  of  vital 
concern  to  them  must  be  ensured. 

Commercial  air  service  to  the  citizens  of  small  towns  and  communi- 
ties across  the  country  is  eroding.  Often  these  people  are  not  in  a  ])osi- 
tion  to  defend  their  interests  because  of  the  heavy  costs  involved  in 
making  pleadings  before  the  Board.  An  air  carrier  has  "Washington 
counsel  on  retainer,  but  Catasauqua,  Pa.  does  not  and  cannot  afford  to. 
That  is  no  leason  to  deny  it  the  opportunity  to  argue  for  vital  trans- 
portation services. 

Our  filing  in  any  rulemaking  will  seek  to  provide  the  citizens  of 
cities  facing  deletion,  suspension,  or  other  cutbacks  or  who  rc(juire  new 
service  with  a  footing  equal  to  that  of  the  air  carrier  in  terms  of  re- 
sources, costs,  and  standing  before  the  Board. 

In  the  past  year,  local  service  air  carrier  industry  profits  have  ex- 
ceeded those  of  any  other  segment  of  the  air  transport  industry.  Over- 
all, the  local  carriers  achieved  more  than  the  12.35  percent  rate  of 
return  the  Board  has  set  as  a  long-term  goal  for  these  carriers.  These 
are  the  carriers  subsidized  by  the  Government  to  provide  adequate 
service  to  smaller  communities  on  their  system.  Many  smaller  com- 
munities are  losing  this  type  of  air  service. 

As  an  example,  Allegheny  Airlines  has  dropped  direct  service  to 
many  of  the  small  cities  it  is  supposed  to  serve  in  order  to  concentrate 
on  competition  with  trunk  carriers  between  hub  cities  on  its  route 
system.  Allegheny  appears  to  be  systematically  divesting  itself  of  the 
equipment  necessary  to  provide  small  community  service.  It  is  not 
alone  in  this  process.  Recently,  the  Board  formally  warned  Hughes 
Airwest  against  selling  off  its  equipment  and  using  that  as  a  basis  for 
deletions.  Allegheny  has  at  least  sought  to  guarantee  directly  super- 
vised replacement  service  to  many  of  the  towns  it  serves  through  its 
"Allegheny  Air  Commuter"  program  but  in  other  instances,  such  as 
at  Shelbyville,  Tenn.,  the  certificated  carrier  serving  that  point. 
Southern,  provided  no  replacement. 

All  across  the  country  the  attitude  seems  to  be  growing  that  the 
communities  exist  to  serve  the  convenience  and  necessity  of  the  air 
carriers.  If  the  community  does  not  meet  the  carrier's  expectations, 
then  the  community  suffers.  Such  an  attitude  should  not  be  tolerated. 

The  Government  certificated  the  air  carriers  to  serve  the  ])ublic 
convenience  and  necessity  which  the  carriers  must  do  in  the  most 
efficient  manner  possible.  This  would  seem  to  imply  gearing  equip- 
ment purchases,  scheduling,  and  rates  to  the  needs  of  the  public  they 
serve.  The  public  should  not  be  expected  to  meet  the  economic  require- 
ments of  an  air  carrier's  excesses  on  a  de  facto  use  it  or  lose  it  basis. 
In  our  view  the  carriers  should  be  required  to  provide  the  sennce 
which  they  were  certificated  to  provide.  This  is  the  role  of  a  consumer 
advocate  in  Government  as  I  see  it.  Among  people  things  he  must 
work  to  overcome  or  eliminate  any  possible  predisposition  to  assume 
the  correctness  of  industry  proposals  or  special  interest  demands.  He 
must  try  to  show  the  problem  in  its  overall  perspective  and  gage  its 
impact  on  the  consumer.  Thank  you. 

Mr.  Stjsman.  In  your  testimony  you  indicated  that,  in  terms  of 
scheduled  appearance,  you  think  that  the  penalty  system  would  be 
unwise  because  safety  might  be  compromised.  I  think  that  is  some- 
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thing  that  might  be  generally  agreed  on.  But  in  many  of  the  areas  that 
were  discussed  this  morning  by  the  first  panel,  a  penalty  system  may 
be  the  only  way  that  some  real  change  could  be  brought  about.  Mr. 
Hinckley  certainly  indicated  later  in  the  morning  that  the  penalty 
system  used  against  charter  carriers  makes  them  very  careful  in  deal- 
ing with  clubs  and  passengers  and  filling  out  all  the  right  forms.  They 
can  be  penalized  tens  of  thousands  of  dollars  for  nonwillful,  uninten- 
tional violations  that  someone  else  really  perpetrated  on  them.  What 
about  using  this  concept  where  intentional  misrepresentation  or  even 
erroneous  misrepresentation  would  give  rise  to  some  sort  of  penalty, 
where  the  carrier  would  have  to  pay  a  fine  to  the  Board  or  as  liquida- 
tion to  the  passenger  for  overbooking,  overcharging,  for  lost  luggage, 
for  misrepresentation  of  schedules  or  of  conditions  of  departure  of 
flight.  I  am  trying  to  suggest  some  remedies,  rather  than  encouraging 
airlines  to  file  difficult  tariffs,  that  the  Board  may  adopt  outside  of 
setting  its  own  rules  on  each  and  every  issue. 

Mr.  YoHE.  Well,  on  two  of  the  items  that  you  referred  to,  the  over- 
booking and  on  baggage,  carriers  are  now  required  to  make  a  penalty 
payment.  I  am  sorry,  only  on  overbooking. 

^Ir.  Breter.  On  overbooking,  if  a  carrier  overbooks,  it  is  supposed 
to  pay  the  consumer  the  value  of  his  ticket;  is  that  right? 

Mr.  YoHE.  $25  to  $200. 

Mr.  Breyer.  Suppose  the  carrier  does  not  tell  him  he  is  entitled  to 
that  amount? 

Mr.  YoHE.  That  would  be  a  violation. 

Mr.  Breter.  Then  what  would  happen  to  the  carrier  ? 

Mr.  SiMMS.  Well,  there  has  been  at  least 

Mr.  YoHE.  TWA  in  the  first  year  of  our  operation  was  doing  just 
this,  they  were  not  telling  the  people  they  were  entitled  to  denied 
boarding  and  we  compiled  a  list  of  all  the  consumer  complaints  and 
turned  them  over  to  the  Bureau  of  Enforcement  and  the  present 
Board  Chairman  called  TWA's  top  management  in  and  they  collected 
$87,000  in  civil  penalties. 

Mr.  Breyer.  Have  you  tried  the  civil  penalty  approach  ?  One  of  the 
areas  in  which  it  might  be  useful  is  the  very  complicated  fare  quota- 
tions. We  heard  this  morning  how  fare  quotations  were  requested 
from  a  number  of  offices;  they  were  asked  for  a  fare  from  point  ''A"  to 
point  "B",  and  they  seem  to  have  quoted  various  fares,  all  higher  than 
the  actual  fare,  none  of  which  were  lower.  I  suppose  you  could  try 
the  penalty  approach  there;  have  you  considered  that? 

Mr.  Yohe.  We  have  not  considered  that,  but  it  certainly  has  merit, 
your  recommendation. 

Mr.  Breyer.  I  am  not  making  a  recommendation.  I  would  just  com- 
ment on  one  thing.  I  see  a  terrific  problem  in  all  these  tariffs.  They 
are  terribly  complicated,  and  hard  to  regulate.  If  there  is  legislation 
that  you  think  would  simplify  the  matter,  or  which  you  feel  desira- 
ble to  help  you  carry  out  your  job,  I  would  like  to  ask  you  to  make 
formal  or  informal  recommendations. 

Air.  SusMAN.  I  want  to  express  again  on  the  part  of  the  chairman 
his  apologies  for  having  to  leave  early,  and  recognition  on  the  part 
of  the  subcommittee  staff  and  the  general  public,  and  certainly  the 
various  representatives  of  consumer  groups,  travel  groups,  and  charter 
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groups,  that  the  Office  of  Consumer  Atiaii-s  is  pcrformiii<j;  a  very  im- 
portant function  of  the  Board,  within  its  limitations.  I  thank  you 
very  much  for  your  testimony. 

The  subcommittee  will  stand  in  recess  until  next  Tuesday. 

[Whereupon  at  1 :20  p.m.  tlie  subcommittee  was  recessed.] 

PREPAREn  Statement  of  Jack  Yoiie.  Director,  Office  of  the 
Consumer  Advocate,  Civil  Aeronautics  Board 

I  would  like  to  thank  you  and  the  other  members  of  the  suhcommlttee  for 
this  opportunity  to  come  before  you  and  explain  the  role  and  goals  of  the  CAH's 
Office  of  the  Consumer  Advocate.  The  Office  which  I  direct  was  the  first  consumer 
advocate's  office  in  a  Federal  regulatory  agency. 

I  am  especially  pleased  to  have  been  introduced  to  the  subcommittee  today  by 
Acting  Chairman  Dick  O'Melia.  Ever  .since  I  came  to  the  Board  as  Information 
Officer,  I  have  had  the  privilege  of  working  witli  the  Acting  Chairnuui,  lir.st 
when  he  was  Deputy  Director  of  the  Bureau  of  International  Affairs,  then  a.s 
Director  of  the  Bureau  of  Enforcement  and  now  as  a  Member  of  the  Board.  Since 
he  has  assumed  the  Chairmanship  he  has  met  with  m.e  on  at  least  a  half  dozen 
occasions  to  let  me  discuss  my  concerns  with  him,  and  always  he  has  assured 
me  of  his  support  for  the  tasks  that  the  Office  of  tlie  Consumer  Advocate  faces. 
His  support  is  evident  to  my  staff  and  the  indus;try  alike  and  I  believe  that  has 
heightened  our  effectiveness,  for  which  I  am  grateful  and  appreciative. 

By  way  of  background,  I  am  a  civil  .service  employee  of  the  Civil  Aeronautics 
Board,  at  present,  the  only  "Bureau"  head  at  the  Board  who  is  civil  sers-ice 
certified,  and  thus  I  feel  uniquely  able  to  serve  as  a  spokesman  for  the  public  in 
matters  of  vital  interest  to  them.  I  joined  the  Board  in  August  1963,  following 
3  years  of  service  with  Congressman  Francis  E.  Walter  of  Tennsylvania.  Before 
going  to  work  for  Congressman  Walter,  I  was  a  new.spaperman  for  nearly  20 
year.s,  first  with  the  Call-Chronicle  New.spapers  in  AUentown,  Pa.,  and  then  with 
the  Washington,  D.C.,  Evening  Star.  From  those  years  I  draw  a  keen  appreciation 
for  the  need  for  openness  in  government  and  the  right  of  the  individual  to  be 
heard  in  the  processes  of  his  government.  My  first  7  years  with  the  CAB  were 
as  its  Director  of  Information,  in  which  capacity  it  was  always  my  goal  to  sujiply 
accurate  and  timely  information  to  the  public  concerning  the  functions  of  the 
Board.  I  remain  committed  to  the  ideal  of  openness  in  government. 

The  Office  which  I  now  head  had  its  beginnings  in  the  Consumer  Complaint 
Section  of  the  Board's  Bureau  of  Enforcement.  A  .small  staff  of  inv€\><tigators 
tried  to  cope  with  an  ever-increasing  number  of  consumer  complaints  and 
attempted,  a.s  best  they  could,  to  alert  the  Board  of  deficiencies  in  the  system 
that  needed  corrective  action. 

Fomer  Board  Chairman  Secor  D.  Browne  in  December,  1971.  restructured  the 
consumer  contact  functions  of  the  Consumer  Complaint  Section  and  established 
a  limitefl  autonomy  office  under  the  aegis  of  the  Board's  Managing  Direitor  to 
handle  consumer  correspondence  and  inform  the  Board  of  matters  of  consumer 
interest.  The  new  Office  was  called  the  Office  of  Consumer  Affairs,  the  first 
of  its  type  in  the  Federal  regulatory  structure.  It  was  designed  to  function  as 
a  facilitation  sei-vice  for  consumers  and  air  carriers  in  resolving  problems  con- 
.sumers  encountered  in  their  travels,  and  with  their  shipments.  As  public  aware- 
ness of  the  Office  grew,  its  services  were  increasingly  sought.  In  addition  to 
handling  an  ever  increasing  number  of  con.sumer  complaints,  the  Office  expanded 
its  informational  program.  Beard  advisory  program,  and  air  carrier  contact 
program.  Over  a  3-year  period  the  Office  and  its  .staff  have  matured  in  .sophistica- 
tion, organization,  and  ability.  The  staff  now  includes  eight  analysts  and  three 
attorneys. 

The  Office  has  written  and  published  two  consumer  guidebooks :  one  for  .ship- 
pers and  one  for  pas.sengers.  The  passenger  guide  has  gone  into  three  printings 
and  currently  over  one  half  million  copies  are  in  circulation,  a  record  for  a 
consumer  publication  issued  by  the  Government  Printing  Office.  A  Spanish 
language  version  is  now  ready  for  Spanish-speaking  Americans. 

Over  tlie  years,  the  Office  of  Consumer  Affairs  has  sought  to  add  consumer 
input  to  the  Board's  dt-cisional  process.  The  Office  believes  not  (mly  that  it  is  not 
enough  merely  to  tell  the  public  what  the  Board  thinks  on  a  given  issue,  but  also 
that  there  is  a  real  need  to  tell  the  Board  what  the  public  thinks.  In  line  with 
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that  belief,  the  staff  has  prepared  several  documents  based  on  areas  of  consumer 
concern  which  have  surfaced  in  consumer  correspondence. 

Former  Chairman  Robert  D.  Timm  reconstituted  the  OflBce  on  October  28,  1974, 
redesignating  it  in  the  process  the  Office  of  the  Consumer  Advocate,  and  formally 
adding  voice  to  our  efforts.  As  a  result  of  an  amendment  to  the  Board's  regula- 
tions, our  status  is  now  that  of  a  party  before  the  Board  on  an  equal  footing  with 
other  Board  Bureaus  and  other  parties,  with  no  requirement  of  prior  concurrence 
by  any  other  bureau  or  office  as  before.  With  our  ability  to  speak  out  in  the  estab- 
lished Board  framework,  the  consumer  has  gained  a  means  of  expression  in  the 
many  areas  of  his  concern. 

While  the  Office  has  not  gained  authority  to  implement  its  ideas  or  otherwise 
directly  affect  changes,  this  will  doubtless  be  forthcoming  as  it  further  matures 
in  the  advocacy  role.  We  perceive  this  change  as  coming  in  terms  of  Board  sensi- 
tivity toward  and  recognition  of  the  rights  and  needs  of  consumers  on  a  footing 
equal  to  those  of  the  industry  which  the  Board  regulates. 

To  say  that  the  Office  has  not  gained  authority  to  implement  its  ideas  is  not  to 
say  that  it  should  have,  or  wants,  adjudicatory  authority  in  consumer  complaint 
matters.  In  fact  this  is  a  major  problem  area  in  itself  for  the  Office.  As  constituted 
the  Office  is  dependent  on  other  Bureaus  for  any  action  OCA  proposes.  Thus,  if  the 
OCA  staff  detects  a  violation  of  a  regulation,  it  is  unable  to  act  on  it.  Nor  can  it 
act  if  it  appears  that  a  carrier  is  exceeding  its  tariff  provisions.  This  leads  to  a 
frequent  criticism  that  the  Office  always  and  inevitably  "accepts  the  carrier's 
word"  or  "refuses  to  help  the  consumer  in  the  clutch." 

The  Office  is  most  sensitive  to  this  type  of  criticism,  realizing  that  a  good  many 
people  who  write  to  us  for  assistance  cannot  be  served  properly  because  they  have 
raised  issues  which  fall  entirely  outside  our  purview.  Problems  with  accessorial 
services,  travel  agencies,  tour  operators,  most  charter  flights,  and  any  other  con- 
tractual dispute  are  simply  beyond  our  authority. 

Both  the  Board  and  the  Office  as  a  component  of  the  Board  lack  the  authority 
to  adjudicate  claims  brought  before  them.  The  Federal  Aviation  Act  does  not 
endow  the  Board  with  adjudicatory  authority.  The  public  resents  this  as  they 
tend  to  view  the  Board  as  a  court  of  last  appeal,  but  to  my  mind,  adjudication 
should  remain  with  the  courts.  Our  function  should  rather  be  to  lend  our  good 
offices  to  all  comers  as  best  we  can  within  the  established  framework. 

Generally,  these  are  the  areas  of  consumer  concern  that  require  action  that 
can  be  taken  within  the  current  structure  to  assure  the  consumer  a  "fair  deal" : 

I.    TARIFF    STRUCTURE 

The  tariff  system  confronts  the  consumer  with  what  appears  to  be  inequitable 
and  one-sided  rules  embodied  in  obscure  tariffs.  This  system  of  Board  approved, 
carrier-initiated  rules  is  often  so  unintelligible  to  the  average  consumer  that  he 
not  only  is  unaware,  but  cannot  become  aware  of  the  conditions  affecting  his 
transportation. 

I  have  tried  to  alert  the  Board  to  several  areas  of  deficiencies  relating  to  the 
tariff  structure  in  order  that  it,  the  Board,  might  take  corrective  action.  One 
paper  on  the  subject,  released  April  26,  1974,  pointed  out  the  fact  that  some  pro- 
visions directly  oppose  the  Board's  own  regulations,  the  Federal  Aviation  Act, 
and  the  War.«iaw  Convention.  Another  paper  issued  October  26,  1973,  concerning 
passenger  baggage,  coupled  comment  on  the  tariff  structure  with  a  call  for  cor- 
rective action  for  the  benefit  of  consumers. 

II.    CONSUMER   BAGGAGE   PROBLEMS 

The  OCA  staff  noticed  a  growing  number  of  baggage  related  complaints.  The 
Office  made  an  analysis  whose  end  product  was  OCA's  "Baggage  White  Paper". 
A  copy  of  the  paper  has  been  made  available  to  the  Committee  for  incorporation 
in  the  record.  The  "white  paper"  analyzed  industry  practices  as  they  related  to 
baggage  claims  matters  and  also  the  underlying  Board-approved  tariff  provisions 
which  allowed  the  practices.  To  OCA  some  of  the  practices  appeared  abusive,  some 
appeared  to  contravene  the  law.  Some  were  simply  unreasonable. 

When  the  "white  paper"  became  public,  the  industry  at  first  reacted  negatively, 
but  then  started  to  ask  serious  questions  concerning  their  own  practices.  In  gen- 
eral, the  industry  took  the  criticisms  in  the  spirit  in  which  they  were  offered.  We 
pointed  to  deficiencies  which  cost  the  consumer,  and  the  carriers,  dearly  and  to 
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pJoWeS  area  '^te^''''''''''^'  «'"1  ^•«"i«''  ^«"ld  benefit  by  the  eliuunution  <.f  the 

I  regret  however,  that  it  was  not  until  the  late  fall  of  1974,  durinR  the  minimum 
charter  rate  controversy  that  the  Board  staff  apparently  began  to  find  any  erU 
in  our  document,  ^ow,  however,  the  Board  staff  is  studying  a  series  of  recom- 
mendations to  cliange  the  situation,  which  should  not  have  been  allowed  to 
develop.  But  OCA  believes  that  the  situation  would  have  been  entirelv  av<»ided 
If  the  needs  of  consumers  had  gotten  adequate  attention  at  the  time  when  tliese 
various  offending  tariff  provisions  were  allowed  to  go  into  effect 

Thus,  the  Board  is  being  forced  to  act  now  to  correct  a  situation  whicli  it  was 
empowered  to  avoid  initially.  Consumer  consciousness  at  all  levels  of  Board 
undertakings  could,  and  should,  be  u.sed  to  iron  out  the  kirdcs  in  the  system  A 
small  amount  of  effort  at  the  outset  can  eliminate  costly  pitfalls  later 

Tariffs  are  ob.scure  to  most  people.  But  as  consumer  "advocate  I  am  obliged  to 
point  out  features  of  the  system  to  re.sponsible  persons  and,  in  conscience,  to  stand 
for  the  moral  and  the  reasonable,  not  merely  the  lawful. 

III.  OTHER  AREAS  OF  CONSUMER  CONCERN  :  RESERVATION  PRACTICES,  HANDICAPPED 
PASSENGERS,  TRANSPORT  OF  LIVE  ANIMALS,  FLIGHT  INFORMATION,  FARES  AND  RE- 
FUNDS,  VALUE  IN    TRANSPORT,   ETC. 

In  the  past.  OCA  attempted  to  speak  out  on  vital  issues  affecting  consumers, 
not  always  with  success.  In  the  Emergency  Reservations  Practices  Investigation, 
docket  26253,  the  Office  of  Consumer  Affairs  attempted  to  participate  becau.se  the 
issue  involved — the  combined  overbooking  and  no-show  problem — directly  af- 
fected consumers.  The  proposed  remedy  was  a  penalty  system  to  be  paid  by 
passengers.  OCA  sought  to  offer  certain  amendments  to  ensure  a  balanced  final 
action  that  would  protect  both  the  interests  of  consumer  and  the  carriers  without 
undo  prejudice  to  either  side.  Ruled  out  of  order,  OCA  was  denied  the  right  to 
participate  in  the  case. 

On  another  occasion  OCA  prepared  detailed  analyses  of  two  main  types  of 
charter  flight  violations,  the  military  overseas  personnel  cliarter  and  illicit  af- 
finity flights.  From  many  consumer  complaints  received,  OCA  prepared  memo- 
randa for  the  Board's  Bureau  of  Enforcement.  The  net  result  was  a  series  of 
enforcement  actions  which  have  had  the  effect  of  substantially  eliminating  the 
pertinent  consumer  grievances. 

In  OCA's  annual  meeting  with  air  carrier  customer  relations  personnel  la.st 
April,  reservations  security,  baggage  and  tariffs  were  the  main  areas  of  concern 
with  special  focus  on  the  matter  of  fares  and  refunds. 

Some  consumers  appear  to  challenge  the  correctness  of  the  fares  they  have  been 
charged.  Additionally,  others  contact  OCA  concerning  the  inordinate  amount  of 
time  they  must  wait  to  get  legitimate  refunds  from  air  carriers.  Whether  the 
ticket  is  purchased  in  cash,  by  check,  or  credit  card,  refunds  take  from  four  to  1(5 
weeks.  A  solution  devised  by  the  OCA  .staff  to  at  least  one  phase  of  the  problem 
was  relayed  to  the  consumer  contact  personnel  at  the  meeting.  Recently  that 
solution  was  adopted  by  the  largest  trunk  carrier.  It  is  hoped  other  carriers  will 
soon  follow  suit. 

Instead  of  a  long  process  for  refunds  made  by  credit  card,  United  Airlines  now 
will  simply  give  the  passenger  a  voucher.  When  the  card  company  bills  the  con- 
sumer, he  can  simply  mail  in  the  credit  voucher.  Thus,  tlie  burden  of  re.solving 
any  card  company-carrier  dispute  is  shifted  from  the  back  of  the  consumer  to  the 
place  where  it  belongs — between  the  card  company  and  the  air  carrier.  OCA 
would  like  to  feel  that  the  suggestion  helped  to  effect  this  positive  gain  for 
consumers. 

The  whole  area  of  travel  by  the  physically  handicapped  is  one  of  concern  and 
the  Board  has  initiated  a  rulemaking  proceeding  which  would  direct  carriers  to 
file  tariffs  and  accept  all  handicapped  persons  in  accordance  with  FAA  safety 
rules.  In  OCA's  correspondence  with  handicapped  persons,  Members  of  the  Con- 
gress, and  various  air  carriers,  the  Office  has  generally  raised  the  issue  of  the 
plight  of  physically  disabled  passengers  and  sought  to  assist  them. 

The  government  is  now  sponsoring  an  effort  to  assure  that  United  States 
citizens  who  go  abroad  will  fly  with  the  flag  on  United  States  air  carriers.  For 
many  years,  passengers  of  United  States  carriers  have  had  substantial  reserva- 
tions security  provided  under  the  terms  of  Part  250  of  the  Board's  economic 
regulations.  If  a  United  States  carrier  "bumped"  a  passenger,  he  either  suffered 
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a  minimum  of  inconvenience  or  was  due  an  immediately  payable  cash  penalty. 
By  contrast,  foreign  air  carriers  serving  the  United  States  have  for  many  years 
taken  advantage  of  the  fact  that  they  were  not  subject  to  the  rule.  OCA  statistics 
indicated  foreign  carriers  "bumped"  U.S.  citizens  in  numbers  and  often  refused 
to  extend  even  simple  amenities  to  passengers  thus  stranded. 

Three  years  ago,  at  a  meeting  of  the  Worldwide  Conference  of  Airline  Customer 
Relations  Directors,  the  Office  began  urging  a  change  in  the  rules  to  protect  the 
United  States  citizen  who  chose  to  fly  on  a  foreign  air  carrier.  As  of  March  1, 
such  a  regulation  will  go  into  effect  providing  for  the  first  time  reservations 
security  for  passengers  on  foreign  air  carrier  services  and  this  in  a  period  when 
United  States  carriers  have  suspended  service  to  many  countries  of  the  World. 

The  Office  also  has  prepared  and  filed  with  the  Board  a  summary  of  the  many 
complaints  it  has  received  on  the  handling  of  live  animals  in  air  transportation. 
A  staff  analyst  has  documented  a  full  year's  complaints  and  submitted  them  to 
assist  the  Board  in  reaching  a  conclusion  relating  to  the  safe  and  humane 
carriage  of  animals. 

One  area  constantly  interjected  as  an  area  for  OCA  concern  by  both  smokers 
and  nonsmokers  is  the  consumption  of  tobacco  products  on  commercial  aircraft. 
When  the  Board's  regulation  requiring  the  segregation  cf  smokers  and  non- 
smokers  first  went  into  effect,  the  Office  coordinated  a  reporting  system  among 
Board  employees  to  monitor  the  initial  compliance  phase.  The  effort  received 
mixed  reviews  from  the  industry,  the  public  and  at  least  one  Member  of  the 
Senate,  now  retired,  but  at  least  partly  as  a  result  of  that  effort,  the  Board's 
Bureau  of  Enforcement  recently  docketed  several  formal  complaints  endorsing 
consumer  complaints  on  the  smoking  issue. 

Consumers  increasingly  approach  OCA,  and  also  their  representatives  in 
Congress,  concerning  flight  irregularities.  This  is  certainly  an  area  of  concern 
to  OCA,  but  one  in  which  no  action  is  really  practical.  OCA's  function  here 
must  be  to  educate  the  consumer,  since  we  cannot  meet  his  demands  for 
compensation  for  incovenience  or  other  damages. 

There  is  a  basic  danger  that  any  schedule  adherence  system  based  on  penalty 
payments  to  passengers  might  compromise  safety.  Cancellations  and  other 
irregularities  are  generally  unavoidable.  While  it  can  be  alleged  that  an  air 
carrier  may  cancel  a  lightly  loaded  flight  for  economic  reasons,  it  is  not  likely 
that  this  happens  as  often  as  such  allegations  are  made.  Most  carriers  accept 
reservations  with  the  intent  of  performing  their  scheduled  services.  Irregulari- 
ties, when  they  occur,  are  generally  caused  by  genuine  mechanical  or  meteoro- 
logical difficulties. 

IV.   AVAILABILITY   OF  AFFORDABLE  AIB  TRANSPORTATION   SERVICES 

Obviously  I  cannot  hope  to  appease  all  consumers.  The  scales  must  balance. 
Had  OCA  relied  solely  on  recent  consumer  input  for  example,  the  Office  would 
doubtless  have  single  mindedly  opposed  the  recent  proposal  to  abolish  affinity 
charters.  But,  the  longer  perspective  compelled  acceptance  not  only  of  an  eventual 
end  to  the  affinity  charter  rule  but  also  an  attempt  to  assure  that  its  inevitable 
replacement  was  reasonable. 

The  representational  nature  of  the  14,000  form  letters  received  in  a  two-month 
period  had  to  be  weighed  against  the  representational  nature  of  the  5  to  6,000 
complaints  received  involving  prior  affinity  charter  flights  in  the  last  4  years. 

On  the  affinity  issue,  certainly  low  cost  transportation  is  desirable  but  the 
notion  that  it  should  be  offered  in  a  discriminatory  fashion  is  untenable.  OCA 
urged,  however,  that  the  Board  continue  to  allow  affinity  charters  to  operate 
until  a  viable  replacement  was  available.  The  Board  has  said  it  intends  to  do  so. 

The  consumer  advocate  proposal  in  the  related  one-stop  inclusive  tour  charter 
(OTC)  docket  was  in  many  ways  the  distilled  product  of  OCA's  concern  for  the 
general  consumer  welfare.  OCA  asked  that  information  and  services  be  included 
which  would  protect  the  consumer,  his  funds  and  his  property  when  he  purchases 
a  tour  package.  For  example,  simple  matters,  like  flight  default  insurance  or 
fixed  contract  prices,  are  overlooked.  The  thrust  of  OCA's  filing  in  the  OTC 
docket  was  to  assure  the  results  wide  availability  of  low-cost,  reliable,  positively 
regulated  tour  packages  rather  than  make  the  proposed  regulation  a  limited 
scope  experiment  of  little  benefit  to  the  average  consumer. 

It  is  not  only  in  the  area  of  formulating  new  regulations  that  the  cost  level  to 
the  consumer  is  affected.  Last  fall,  rumors  arose  that  the  airlines  would  shortly 
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seek  a  further  fare  increase.  In  the  preceding  12  months,  the  fare  increases  they 
had  been  allowed  had  averaged  1  percent  a  month,  and  that  does  not  include 
the  effect  of  eliminating  discounted  fares. 

The  sense  of  consumer  opinion  which  OCA  perceived  was  that  yet  another  fare 
increase  would  be  to  many  the  final  straw.  The  discretionary  traveler  could  not 
absorb  another  round  of  fare  increases  simply  to  assure  a  12  percent  rate  of 
return  on  investment  for  air  carriers  already  showing  record  profits. 

In  its  first  action  as  the  Office  of  the  Consumer  Advocate,  OCA  submitted  to 
the  Board  a  document  which  has  been  made  available  to  the  Committee,  which 
stated  its  belief  that  a  fare  increase,  as  proposed,  would  be  an  unwise  move  for 
carriers,  consumers  and  the  Board.  It  pointed  out  the  squeeze  in  consumers' 
discretionary  funds,  the  record  industry  profits,  leveling  of  spiraling  costs,  the 
fact  that  many  of  the  carriers'  mounting  costs  were  results  of  management 
decisions  not  of  outside  forces.  OCA  asked  disapproval  of  the  proposed  increa.se, 
or  at  least  an  examination  of  the  justifications  which  the  Office  judged  inadequate 
in  light  of  the  relief  sought. 

The  increase  was  approved.  Discretionary  travelers  have  begun  to  seek  alter- 
nate means  of  public  transport  and  carrier  co.sts  continue  to  mount  in  a  continu- 
ing climate  of  giveaway  liquor  programs,  senseless  scheduling  practices,  grounded 
equipment,  and  the  other  areas  which  we  noted  in  the  OCA  statement. 

Coupled  with  a  downturn  in  the  economy,  load  factors  have  plummeted  since 
the  4  percent  fare  increase  went  into  effect  in  November.  The  air  carriers  may 
well  deserve  a  12  percent  rate  of  return  on  investment,  but  the  traveler  who 
pays  the  bills  ought  to  have  been  consulted  concerning  his  disposition  and  ability 
to  pay  those  bills. 

Areas  of  consumer  concern  ought  not  be  limited  to  the  obvious.  If  OCA's  only 
tasks  were  to  tinker  with  baggage  and  reservations  matters,  we  would  be 
seriously  remiss  in  our  duty  to  the  consumer.  On  occasion,  the  Office  has  had 
to  take  stands  which  on  their  face  appear  to  be  anticonsumer. 

The  recently  publicized  "booze  war"  which  broke  out  on  the  east  coast  and 
spread  to  many  other  markets  is  a  case  in  point.  In  this  instance,  OCA  pointed 
out  that  someone  has  to  pay  for  the  thousands  of  gallons  of  alcoholic  beverages 
consumed  aloft.  There  are  only  two  ways.  The  user  can  pay  by  the  drink,  or  all 
passengers,  users  and  nonusers  alike,  can  share  that  cost  through  increased  fares. 

The  cost  of  one  drink  is  more  than  the  cost  of  a  gallon  of  kerosene.  Yet,  at 
the  time  the  "booze  war"  broke  out,  the  same  carriers  that  were  dispensing  free 
drinks  were  among  those  pleading  for  the  4  percent  fare  increase  to  cover  fuel 
costs. 

Earlier  this  month  the  Board  ordered  the  trunk  carriers  to  report  their  liquor 
costs.  Hopefully,  those  costs  can  be  excluded  from  future  rate  increase  requests. 
Consumers  who  desire  low-cost  efficient  air  transportation  should  not  have  to 
subsidize  the  drinking  habits  of  others. 

v.    QUALITY   AND   AVAILABILITY   OF   AIR   SERVICE 

To  help  OCA'S  communication  with  appropriate  communities  of  interest,  the 
Office  recently  sent  "Help  Us  Help  You"  letters  to  some  500  consumer  oriented 
persons  and  groups  across  the  nation  to  communicate  our  willingness  to  hear 
their  ideas  and  act  on  those  which  have  general  impact  and  worth.  Many  com- 
munities, civil  groups,  citizens,  reporters,  and  even  air  carriers  are  responding 
positively  to  the  offer. 

A  recently  completed  OCA  staff  comment  on  the  route  study  award  proposal 
put  forth  by  the  Board's  Bureau  of  Operating  Rights  critiques  what  the  Office 
sees  as  the  anticompetitive  nature  of  the  study's  recommendations  and  the 
practical  exclusion  of  those  parties  most  directly  affected  by  route  awards,  the 
civic  parties.  On  this  issue  OCA  will  participate  formally  in  any  rulemaking. 
Civic  participation  in  matters  of  vital  concern  to  them  must  be  insured. 

Commercial  air  service  to  the  citizens  of  small  towns  and  communities  across 
the  country  is  eroding.  Often  these  people  are  not  in  a  position  to  defend  their 
interests  because  of  the  heavy  costs  involved  in  making  pleadings  before  the 
Board.  An  air  carrier  has  Washington  counsel  on  retainer,  but  Catasauqua, 
Pennsylvania  does  not  and  cannot  afford  to.  That  is  no  reason  to  deny  it  the 
opportunity  to  argue  for  vital  transportation  services. 

Our  filing  in  any  rulemaking  will  seek  to  provide  the  citizens  of  cities  facing 
deletion,  suspension,  or  other  cut  backs  or  who  require  new  service  with  a  footing 
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equal  to  that  of  the  air  carrier  in  terms  of  resources,  costs,  and  standing  before 
the  Board. 

In  the  past  year,  local  service  air  carrier  industry  profits  have  exceeded 
those  of  any  other  segment  of  the  air  transport  industry.  Overall,  the  local 
carriers  achieved  more  than  the  12.35  percent  rate  of  return  the  Board  has  set 
as  a  long  term  goal  for  these  carriers.  These  are  the  carriers  subsidized  by  the 
government  to  provide  adequate  service  to  smaller  communities  on  their  system. 
Many  smaller  communities  are  losing  this  type  of  air  service. 

As  an  example,  Allegheny  Airlines  has  dropped  direct  service  to  many  of  the 
small  cities  it  is  supposed  to  serve  in  order  to  concentrate  on  competition  with 
trunk  carriers  between  hub  cities  on  its  route  system.  Allegheny  appears  to  be 
systematically  divesting  itself  of  the  equipment  necessary  to  provide  small 
community  service.  It  is  not  alone  in  this  process.  Recently,  the  Board  formally 
warned  Hughes  Airwest  against  selling  off  its  equipment  and  using  that  as  a 
basis  for  deletions.  Allegheny  has  at  least  sought  to  guarantee  directly  supervised 
replacement  service  to  many  of  the  towns  it  serves  through  its  "Allegheny  Air 
Commuter"  program  but  in  other  instances,  such  as  at  Shelbyville,  Tennessee, 
the  certificated  carrier  serving  the  point,  Southern,  provided  for  no  replacement. 

All  across  the  country  the  attitude  seems  to  be  growing  that  the  communities 
exist  to  serve  the  convenience  and  necessity  of  the  air  carriers.  If  the  community 
does  not  meet  the  carrier's  expectations,  the  community  suffers.  Such  an  attitude 
should  not  be  tolerated. 

The  government  certificated  the  air  carriers  to  serve  the  public  convenience 
and  necessity  which  the  carriers  must  do  in  the  most  eflScient  manner  possible. 
This  would  seem  to  imply  gearing  equipment  purchases,  scheduling,  and  rates  to 
the  needs  of  the  public  they  serve.  The  public  should  not  be  expected  to  meet  the 
economic  requirements  of  an  air  carrier's  excesses  on  a  de  facto  "use  it  or  lose 
it"  basis. 

In  our  view  the  carriers  should  be  required  to  provide  the  service  which  they 
were  certificated  to  provide. 

This  is  the  role  of  a  consumer  advocate  in  government  as  I  see  it.  Among 
other  things  he  must  work  to  overcome  or  eliminate  any  possible  predisposition 
to  assume  tlie  correctness  of  industry  proposals  or  special  interest  demands. 
He  must  try  to  show  the  problem  in  its  overall  perspective  and  gage  its  impact 
on  the  consumer. 

I  see  a  consumer  advocate's  main  concern  as  equity  and  value. 

I  believe  that  in  my  years  at  the  Board,  I  have  worked  to  assure  a  balance 
between  the  interests  of  air  carriers,  regulators,  and  the  public. 

If  on  past  occasions  the  scale  may  have  tipped  toward  industry  parties,  the 
answer  is  not  overcompensation  toward  consumer  parties.  The  answer  is  balance 
and  the  task  of  a  consumer  advocate  is  to  work  within  the  system  to  try  to 
assure  that  balance  is  maintained. 

[Tvro  weeks  after  this  hearing,  the  "white  papers"  on  baggage  han- 
dling  tariff  complexity,  referred  to  in  Mr.  Yohe's  testimony  and 
reprinted  in  full  as  an  insert,  above,  led  to  a  CAB  "Advance  Notice 
of  Proposed  Rulemaking,"  which  follows.  As  of  June  1,  1975,  the 
CAB  was  still  receiving  comments  on  this  notice.] 

CAB  RESPONSES  TO  ACAP  PETITION  AND  OCA'S  WHITE  PAPERS 

Baggage  Delay  and  Loss  Compensation 

ADVANCE   NOTICE   OF   PROPOSEiD   RULE    MAKING 
re:     14    CFR    CHAPTBai   II;    EDR-283  ;    DOCKET   NO.    27591 

from  federal  register,  vol.  40,  no.  49,  march  12,  1975 

Civil  Aeronautics  Board 

March  6,  1975. 
Notice  is  hereby  given  that  the  Civil  Aeronautics  Board  is  considering  issuing 
a  notice  of  proposed  rule  making  looking  towards  the  adoption  of  a  regulation 
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prescribing  liquidated  damages  for  delay  in  the  receipt  of  baggage  and  a  mini- 
mum liability  for  loss  of  baggage.  These  new  forms  of  compensation  are  described 
and  discussed  in  the  attached  Explanatory  Statement.  This  advance  notice  is 
issued  pursuant  to  the  authority  of  sections  204(a)  and  1001  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat.  743,  788;  49  U.S.C.  1324,  1481. 

Interested  persons  may  participate  in  the  rule  making  through  submission  of 
twelve  (12)  copies  of  written  data,  views,  or  arguments  pertaining  thereto, 
addressed  to  the  Docket  Section,  Civil  Aeronautics  Board,  Washington,  D.C. 
20428.  Individual  members  of  the  general  public  who  wish  to  express  their 
interest  as  consumers  by  participating  informally  in  this  proceeding,  may  do  so 
through  submission  of  comments  in  letter  form  to  the  Docket  Section  at  the 
above-indicated  address,  without  the  need  of  filing  additional  copies  thereof. 
All  relevant  material  in  communications  received  on  or  before  April  21,  1975, 
will  be  considered  before  taking  action  on  the  proposal.  Copies  of  such  communi- 
cations will  be  available  for  examination  by  interested  persons  in  the  Docket 
Section  of  the  Board,  Room  710,  Universal  Building,  1825  Connecticut  Avenue, 
N.W.,  Washington,  D.C.  upon  receipt  thereof. 

By  the  Civil  Aeronautics  Board. 

[seal]  Phyllis  T.  Kaylob, 

Acting  Secretary. 
Explanatory  Statement 

By  this  advance  notice  of  proposed  rule  making,  the  Board  is  inviting  the 
views  of  interested  persons  on  the  desirability  of  the  prescription  by  regulation 
of  minimum  compensation  to  be  paid  to  passengers  in  cases  involving  the  mis- 
handling of  baggage.  The  general  background  of  this  proceeding  is  set  forth  in  a 
contemporaneously  issued  Order  to  Show  Cause  concerning  carrier  baggage  liabil- 
ity^ and  need  not  be  repeated  here.  SuflSce  it  to  say  that  mishandling  of  bag- 
gage and  carrier  practices  with  respect  to  settlement  of  baggage  claims  represent 
a  major  source  of  consumer  complaints. 

Undoubtedly,  the  quality  of  carrier  baggage-handling  procedures  is  in  part  a 
function  of  the  cost  of  such  service  in  relation  to  the  cost  of  claims  for  mis- 
handled baggage.  The  higher  the  claims  cost  per  dollar  of  passenger  revenue,  the 
greater  is  the  incentive  to  minimize  those  costs  through  improvement  of  baggage- 
handling  methods  and  facilities.  The  volume  of  complaints  received  by  the  Board 
indicates  that  the  industry  may  not  be  fully  satisfying  its  responsibilities  for  the 
safe  carriage  of  passengers'  baggage.  In  part  this  may  be  attributable  to  the  fact 
that  carriers  do  not  assume  liaT)ility  for  the  full  range  of  damages  suffered  when 
baggage  is  delayed  or  lost. 

Among  the  types  of  injury  for  which  compensation  is  not  usually  provided  are 
the  frustration  and  delay  resulting  when  baggage  does  not  arrive  on  the  flight  on 
which  it  was  checked.  These  damages  are  by  their  very  nature  difficult  to  estab- 
lish and  quantify  in  monetary  terms,  and  the  amounts  involved  normally  do  not 
warrant  the  time  and  expense  of  litigation  on  the  part  of  the  aggrieved  passen- 
ger. For  these  reasons,  it  is  virtually  impossible  for  a  passenger  to  obtain  com- 
pensation for  these  types  of  damages.  However,  the  diflScult  problem  of 
establishing  and  quantifying  these  damages  in  no  way  detracts  from  their  very 
real  nature.  Furthermore,  both  the  Aviation  Consumer  Action  Project  petition 
for  rule  making,^  and  the  complaints  received  by  the  OflSce  of  the  Consumer 
Advocate,  which  are  discussed  in  more  detail  in  the  Show  Cause  Order,  indicate 
that  these  types  of  damages  are  among  the  most  frequent  suffered  by  passengers. 

Accordingly,  we  are  considering  a  rule  making  to  provide  passengers  additional 
compensation  for  delay  in  the  receipt  of  or  for  loss  of  their  baggage,  or  any  piece 
thereof,  over  and  above  the  value  of  the  bag  itself,  as  more  fully  set  forth  below. 

There  is,  of  course,  a  precedent  for  this  type  of  regulation  in  Part  250  of  the 
Board's  Economic  Regulations  (14  CFR  Part  250)  which  prescribes  liquidated 
damages  in  the  case  of  denied  boarding  of  passengers  holding  confirmed  reser- 
vations. The  success  of  this  regulation  suggests  that  a  similar  rule  could  be 
adopted  providing  liquidated  damages  for  delay  in  the  receipt  of  baggage,  and 
a  minimum  liability  for  loss  of  baggage.  However,  considering  the  numerous  and 
complex  issues  involved  in  fashioning  such  rules,  we  have  decided  to  approach 
this  matter  by  the  preliminary  procedure  of  an  advance  notice  of  rule  mak- 
ing. For  the  same  reason,  we  have  not  proposed  any  specific  rules,  but  instead 


1  Order  75-3-18. 

2  Docket  25788,  filed  August  13,  1973. 
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invite  comment  on  the  feasibility  and  desirability  of  prescribing  minimum  com- 
pensation for  delayed  and  lost  baggage  and  solicit  suggestions  for  appropriate 
means  to  incorporate  these  proposals  into  new  economic  regulations.  What  follows 
is  a  discussion  of  the  proposals  and  the  factors  that  have  compelled  us  to  pro- 
pose them. 

Compensation  for  Delayed  Baggage 

Passengers  whose  baggage  is  delayed  face  frustration,  decreased  utiUty  from 
their  trip,  and  assorted  other  inconveniences.  At  present,  recovery  for  these  in- 
conveniences is  extremely  limited  for  two  reasons:  1)  as  noted  in  our  contem- 
poraneous Show  Cause  Order,  existing  tariffs  do  not  afford  passengers  compen- 
sation for  consequential  dajnages,  and  2)  damages  resulting  from  delay  in  the 
receipt  of  baggage  are  by  their  nature  intangible  and  difficult  to  quantify.  It  is  not 
surprising,  therefore,  that  the  Office  of  the  Consumer  Advocate  (OCA)  reports 
that  problems  associated  with  delays  in  the  delivery  of  baggage  are  a  major 
source  of  complaints  in  the  baggage  claim  area.^ 

We  are  aware  that  at  present,  station  personnel  of  most  carriers  are  authorized 
to  provide  passengers  whose  baggage  has  been  misplaced  reimbursement  for  in- 
cident necessities,  and  do  undertake  action  to  locate  the  bag  and  return  it  to 
the  passenger  promptly.  However,  the  number  of  letters  received  suggests  that 
present  practices  may  not  be  adequate. 

In  the  first  place,  absence  of  clearly  defined  standards  in  this  area  leaves  open 
the  possibility  of  discrimination  between  passengers  on  the  basis  of  the  degree  to 
which  they  express  their  displeasure  over  their  predicament.  Secondly,  although 
the  carriers  do  make  efforts  to  accommodate  passengers  whose  baggage  is  de- 
layed, we  are  not  aware  of  any  carrier  whose  practice  is  to  reimburse  passengers 
for  the  frustration,  inconvenience,  and  other  consequential  effects  of  the  delay. 
In  fact,  as  noted,  the  carriers'  tariffs  appear  to  effectively  disclaim  liability  for 
these  consequential  damages. 

Accordingly,  we  are  tentatively  of  the  view  that  the  traveling  public  is  entitled 
to  compensation  for  the  damages  that  inevitably  result  whenever  baggage  is  de- 
layed. One  possible  approach  would  be  a  regulation  prescribing  liquidated  dam- 
ages for  delay  of  baggage.  Under  such  a  rule,  passengers  would  be  compensated 
for  those  damages  which  are  common  to  virtually  all  baggage  delays,  yet  which 
would  not  otherwise  be  recovered. 

We  note  in  this  regard  that  in  the  contemi)oraneous  Show  Cause  Order,  we 
have  tentatively  found  that  the  disclaimer  of  liability  for  consequential 
damages  is  unjust  and  unreasonable,  and  have  proposed  instead  that  carriers  be 
liable  for  such  damages  up  to  the  monetary  liability  limit.  The  liquidated  dam- 
ages we  are  considering  here  would  be  in  lieu  of  any  right  to  recover  for  conse- 
quential damages.  Passengers  eligible  for  such  compensation  would  include  those 
whose  baggage,  or  any  piece  thereof,  was  not  available  in  the  normal  course  of  un- 
loading the  flight  on  which  it  was  checked.  The  amount  of  the  compensa- 
tion cauld  either  be  a  fixed  sum  or  could  vary  on  the  basis  of  the  fare  paid.  We 
have  tentatively  concluded  that  any  regulation  should  apply  to  all  trii>s  on  cer- 
tificated carriers  in  interstate  or  overseas  air  transportation. 

Obvious  questions  underlying  the  proposed  regulation,  and  upon  which  the 
comments  are  specifically  requested  to  focus,  include  whether  check-in  restric- 
tions should  be  imposed  to  insure  adequate  time  to  get  the  baggage  on  the 
aircraft;  the  applicability  of  the  regulation  to  interline  trips,  and  the  appor- 
tionment between  connecting  carriers  of  the  damages ;  whether  exculpatory  con- 
ditions should  be  permitted,  and  if  so  what  those  conditions  should  be;  and 
finally,  the  amount  of  the  compensation. 

Minimum  Liability  fob  Lost  Baggage 

The  ACAP  petition  indicates  that  another  area  of  consumer  concern  is  the 
procedures  and  techniques  followed  by  carriers  in  the  settlement  of  claims  for 
lost  baggage.  Among  the  settlement  practices  which  have  generated  con- 
sumer complaints  to  the  Board  are  the  following:  1)  requiring  purchase  re- 
ceipts for  lost  items;  2)  limiting  recovery  for  loss  to  depreciated  value;  and 
3)  strict  adherence  to  time  limitations  on  filing  claims.  Undoubtedly,  carriers 
need  some  mechanism  to  protect  themselves  from  fraudulent  claims,  and  re- 
view of  the  complaints  does  not  indicate  that  procedures  improper  in  themselves 
are  in  use.  However,  the  need  to  guard  against  fraudulent  claims  cannot  justify 
overreaching  by  carriers  to  deny  or  arbitrarily  reduce  legitimate  claims  for  loss. 

3  See  CAB  press  release  74-256. 
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The  Board  cannot  and  should  not  attempt  to  arbitrate  between  the  passenger 
and  the  carrier  as  to  the  amount  of  recovery,  or  to  regulate  the  methods  used  by 
earners  to  determine  claims  for  loss.  However,  considering  the  bargaining  po- 
sition of  the  parties,  and  the  fact  that  passengers  whose  loss  was  not  substan- 
tial lack  economic  incentive  to  litigate  their  claims,  it  may  be  desirable  to  adopt 
a  regulation  establishing  a  minimum  liability  for  loss  of  baggage  to  reduce 
abuse  of  the  settlement  process.  Under  ths  concept,  any  carrier  which  loses  a 
pa.ssenger's  baggage,  or  any  piece  thereof,  automatically  would  be  liable  for  a 
specified  minimum  dollar  amount.  Although  we  have  not  reached  any  con- 
clusions as  to  the  amount  of  such  liability,  one  possible  ba.sis  would  be  a  reason- 
able percentage  of  the  lower  level  of  the  carriers'  claims  experience.  The  claims 
data  which  we  have  directed  the  carriers  to  report  in  conjunction  with  our  con- 
temporaneously issued  Order  to  Show  Cause  on  carrier  baggage  liability  could 
provide  a  basis  upon  which  to  establish  the  amount  of  such  liability.  The  estab- 
lishment of  a  minimum  liability  would  not  preclude  passengers  whose  baggage 
was  worth  more  than  the  minimum  from  filing  a  claim  for  the  additional  loss  up 
to  the  limit  of  the  carrier's  liability.  However,  acceptance  of  the  minimum  amount 
would  preclude  the  passenger  from  subsequently  claiming  any  additional  dam- 
ages. We  have  tentatively  concluded  that  if  a  bag  has  not  been  located  within 
60  days  of  the  date  of  the  flight  on  which  it  was  checked,  it  should  be  presumed 
lost  for  purposes  of  invoking  the  carriers'  minimum  liability. 

In  addition  to  removing  minor  loss  claims  from  the  current  settlement  proc- 
ess, the  minimum  liability  concept  should  provide  carriers  added  incentive  to  im- 
prove baggage-handling  procedures.  This  after  all  is  the  primary  means  by  which 
most  consumer  complaints  can  be  eliminated. 

[Federal  Register  document  75-6441,  filed  3-11-75,  8:45  a.m.] 


Construction,  Publication,  Filing  and  Posting  of  Tariffs  of  Air  Carriers  and 

Foreign  Air  Carriers 

REMOVAL   OF   AUTHORITY   TO   FILE   TARIFFS    CONTAINING   A   TIME    LIMIT    FOB  FILING 
BAGGAGE   LIABILITY    CLAIMS 

14    CFR   PART    221 ;    EDR-282 ;    DOCKET    NO.    2T590 

March  6, 1975. 

Notice  is  hereby  given  that  the  Civil  Aeronautics  Board  has  under  considera- 
tion proposed  amendments  of  Part  221  of  its  Economic  Regulations  (14  CFR 
Part  221)  which  would  remove  the  authority  to  file  tariffs  imposing  time  lim- 
its on  the  filing  of  passenger  claims  for  loss  of,  damage  to,  or  delay  in  the  deliv- 
ery of  baggage.  The  purpose  of  the  proposed  amendments  is  explained  in  the 
attached  Explanatory  Statement,  and  the  proposed  amendment  is  set  forth  in 
the  proposed  rule.  The  amendment  is  proposed  under  the  authority  of  sec- 
tions 204(a),  403,  and  1002  of  the  Federal  Aviation  Act  of  1958,  as  amended,  72 
Stat.  743,  758  (as  amended),  and  788,  49  U.S.C.  1324, 1373,  and  1482. 

Interested  persons  may  participate  in  the  proposed  rule  making  through  sub- 
mission of  twelve  (12)  copies  of  written  data,  views,  or  arguments  pertaining 
thereto,  addressed  to  the  Docket  Section,  Civil  Aeronautics  Board,  Washing- 
ton, D.C.  20428.  Individual  members  of  the  general  public  who  wish  to  express 
their  interest  as  consumers  by  participating  informally  in  this  proceeding,  may 
do  so  through  submission  of  comments  in  letter  form  to  the  Docket  Section  at 
the  above  indicated  address,  without  the  necessity  of  filing  additional  copies 
thereof.  All  relevant  material  in  communications  received  on  or  before 
April  21,  1975,  will  be  considered  by  the  Board  before  taking  final  action  on  the 
proposed  rules.  Copies  of  such  communications  will  be  available  for  examination 
by  interested  persons  in  the  Docket  Section  of  the  Board.  Room  710,  Universal 
Building,  1825  Connecticut  Avenue,  NW.,  Washington,  D.C,  upon  receipt  thereof. 

By  the  Civil  Aeronautics  Board. 

rgj^Ll  Phyllis  T.  Kaylor, 

"^         ^  Acting  Secretary. 

Explanatory    Statement 

By  this  notice  of  proposed  rule  making,  the  Board  proposes  to  amend  Part  221  of 
its  Economic  Regulations  (14  CFR  Part  221)  to  remove  the  authority  to  file  tariffs 
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imposing  time  limits  on  the  filing  of  claims  for  lost,  damaged,  or  delayed  bag- 
gage. The  proposed  amendement  is  part  of  a  concerted  effort  by  the  Board  to 
formulate  just  and  reasonable  rules  to  prevent  negligent  and  discriminatory 
baggage-handling  practices  and  to  insure  proper  settlement  of  passenger  claims 
in  the  event  that  baggage  is  lost,  damaged,  or  delayed.  The  background  of 
the  Board's  concern  in  this  area  is  set  forth  in  detail  in  an  Order  to  Show  Cause 
issued  contemporaneously  herewith,^  and  need  not  be  repeated  here. 

Existing  tariffs^  provide  that  actions  arising  from  loss,  damage,  or  delay  of 
baggage  are  bared  unless  the  carrier  receives  written  notice  of  the  claim  within 
45  days  of  the  incident  giving  rise  to  liability.  We  tentatively  conclude  that  such 
tariffs  are  unlawful  in  that  they  bar  recovery  on  legitimate  claims  and  do  not 
appear  to  serve  a  useful  purpose. 

The  vice  of  the  time  limit  is  its  ability  to  trap  passengers  who  are  unaware  of 
its  existence,  much  less  its  precise  requirements.  For  example,  complaints  to 
the  Board's  Office  of  the  Consumer  Advocate  indicate  that  passengers  who  fill 
out  so-called  "irregularity  reports"  ^  and  follow  up  with  correspondence  confim- 
ing  that  their  baggage  has  not  been  returned  may  nonetheless  be  denied  re- 
covery for  failure  to  file  a  formal  loss  claim  within  the  4.5-day  limit.  Such  com- 
plaints should  not  be  considered  isolated  abberations  since  few  passengers  can  be 
expected  to  have  knowledge  of  the  time  limit. 

Some  carriers  include  a  notice  of  the  time  limit  in  their  "irregularity  report," 
and  we  anticipate  arguments  that  these  notices  are  adequate  to  cure  our  objec- 
tions. We  have  serious  reservations  concerning  the  effectiveness  of  any  notice. 
Moreover,  no  matter  what  notice  requirements  we  were  to  adopt,  some  passengers 
would  remain  unaware  of  the  time  limit  and  would  be  deprived  of  a  right  of  ac- 
tion. We  could  justify  such  a  result  only  if  the  time  limit  served  some  clear  and 
convincing  legitimate  function.  We  tentatively  conclude  that  it  does  not. 

We  recognized  that  time  bars  to  legal  actions  can  serve  many  legitimate  func- 
tions. In  particular,  such  bars  serve  to  preclude  stale  claims  which  can  no  longer 
be  defended  for  loss  of  records  and  witnesses.*  These  policies  are  generally  effec- 
tuated through  traditional  statutes  of  limitations  and  we  can  perceive  no  justi- 
fication for  special  treatment  to  air  carriers  in  this  regard.  Traditionally,  stat- 
ues of  limitations  provide  generally  for  from  two  to  six  years  for  bringing  civil 
actions."  In  our  judgment,  adequate  protection  is  afforded  by  the  provision  in 
Rule  40(B)  barring  actions  not  commenced  within  two  years  of  the  occur- 
rence of  the  events  giving  rise  to  the  action. 

In  sum,  we  tentatively  conclude  that  tariff  provisions  setting  forth  time  limits 
for  filing  claims  for  baggage  loss,  damage,  or  delay  are  unreasonable  and  that  such 
provisions  should  no  longer  be  authorized  under  Part  221."  We  therefore  propose  to 
amend  Part  221  by  adding  a  provision  removing  authority  to  include  such  time 
limits  in  tariffs. 

PBOPOSEa)  Rule 

It  is  proposed  to  amend  Part  221  of  the  Economic  Regulations  by  adding  the  fol- 
lowing paragraph  (1)  to  §  221.38: 

§  221.38    Rules  and  regulations. 

******* 
( 1 )  Baggage  liability  rules.  No  provision  of  the  Board's  regulations  issued  under 
this  part  or  elsewhere  shall  be  construed  to  permit  on  and  after  the  filing  of  any 
tariff  rules  stating  any  limitations  on  or  condition  relating  to,  the  time  i)eriod 


1  Order  75-3-18. 

2  See,  e.g.,  Rule  40(B),  CAB  No.  142  Local  and  Joint  Passenger  Rules  Tariff  No.  PR-6, 
Airlines  Tariff  Publisher.s.  Inc.,  Agent. 

3  A  passeneer  whose  baggage  does  not  arrive  In  the  normal  course  of  unloading  his 
flight  will  ordinarily  report  such  occurrence  to  claims  personnel.  Under  typical  carrier  claim 
procedures,  if  the  baggage  Is  not  located  Qulckly,  the  passenger  will  be  requested  to  fill  out 
an  "Irregularity  report."  If  the  baggage  Is  still  not  located  after  a  reasonable  number 
of  days,  and  the  passenger  wishes  to  recover  damages  for  the  loss,  he  must  file  a  formal 
lost-baggage  claim  form  within  the  45-day  time  limit. 

*  See  generally,  51  Am.  Jur.  2d  Limitation  of  Action  Sections  17-19. 

^  See  generally.  51  Am.  .Tur.  2d  Limitations  of  Actions  Sections  1  et  seq.,  and  14  Am. 
.Tur.  2d  Carriers  Section  597  et  seq. 

"  The  Board  is  aware  that  In  connection  with  an  earlier  investigation  of  carrier  tariff 
liability  rules  (Docl<et  4059,  et  al.)  It  had  found  a  rule  requiring  written  notice  of  claims 
for  loss  or  damage  of  baggage  or  other  property  within  45  days  not  unreasonable  or 
unlawful.  However,  the  finding  was  not  based  upon  a  record,  but  was  in  conjunction  with 
a  partial  settlement  of  a  complex  proceeding.  See,  e.g.,  Order  E-7422,  May  28,  1953. 
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within  which  passengers  must  present  written  claims  for  loss  of,  damage  to,  or 
delay  in  delivering  of  baggage. 

[Federal  Register  document  75-6440,  filed  3-11-75,  8:45  a.m.] 


[The  following  material  was  submitted  for  the  record:] 

Statement  of  Henry  D.  Cathy,  Jr.,  Director  of  Transportation,  New  Castle 
County,  Delaware,  and  William  H.  Comer,  Sr.,  Airport  Manager,  Greater 
Wilmington  Airport 

Consumer  and  Enforcement  Problems  of  Federal  Airline  Regulation 

We  believe  that  the  function  of  regulatory  agencies  is  to  devise  and  provide  for 
the  operation  of  a  sound  transportation  network  for  the  public.  This  involves  a 
network  which  functions  at  hub  and  non-hub  airi)orts,  mandating  an  attitude 
of  responsibility,  reliability  and  solidarity  of  all  airlines,  whether  they  are 
major  carriers,  regional  carriers,  or  commuter  carriers. 

Sine  the  airline  industry  is  subsidized  by  Federal  tax  dollars  which  are  drawn 
from  every  state,  it  would  seem  logical  that  the  citizens  of  every  state  would 
be  served  by  the  network.  In  the  case  of  the  citizens  of  Delaware,  however,  this 
is  not  the  case.  It  has  been  the  attitude  of  the  Civil  Aeronautics  Board  that  we 
can  be  served  from  without  as  equitably  as  every  other  state  in  the  union  is 
served  from  within ! 

Extensive  documentation  compiled  during  the  airline  service  withdrawal  hear- 
ings regarding  Greater  Wilmington  Airport  was  not  considered  conclusive  as 
supporting  this  service.  Actual  subpenaed  records  of  companies  and  citizens  of 
Delaware  which  showed  the  aggregate  of  time,  cost  and  inconvenience  to  the 
Delaware  air  traveler  forced  to  go  out  of  state  for  necessary  air  service  were 
not  considered  as  such  justification  because  they  were  considered  secondary  to 
those  of  the  operating  air  carriers. 

Experimental  routes  to  test  the  demand  for  good  service  were  established  by 
the  Civil  Aeronautics  Board,  however  there  was  no  enforcement  of  this  directive. 
Despite  the  fact  that  these  routes  were  never  implemented,  subsequent  passenger 
statistics  from  the  air  carriers  were  accepted  for  judgment. 

We  feel  this  shows  a  poor  analogy.  As  the  data  illustrates,  the  citizens  of 
Delaware  generate  sufficient  air  traffic  to  make  their  own  facility  very  practical. 

Massive  efforts  are  employed  in  planning  and  scheduling  at  hub  airports.  The 
result  of  these  plans,  as  anyone  can  see,  is  that  hub  airfiorts  are  saturated  while 
non-hubs  are  starving  for  good  service.  These  huge,  expensive  facilities  could  be 
very  efficient  for  international  and  long  distance  domestic  flights,  without  chan- 
nelling all  the  shorter  haul  domestic  traffic  there  as  well,  making  them  a  nuisance 
to  their  environs  and  a  battleground  for  airlines  competing  for  overworked 
schedules  to  duplicate  markets. 

Unchecked  glamorization  of  hub  airports  has  created  a  lopsided  market  for  the 
air  carriers  and  done  much  to  degrade  the  image  of  the  non-hub  airports,  which 
by  their  very  classification  are  viewed  negatively.  Pursuit  to  serve  the  sophisti- 
cated super-airports  has  blinded  the  airlines  to  the  needs  of  the  consumer  and 
given  them  the  philosophy  that  the  public  will  follow  them  wherever  they  wish. 
What  alternatives  exist  when  air  service  to  other  airports  is  vanishing  all  around 
us?  Constant  pleas  from  the  airlines  to  suspend,  eliminate  or  reduce  service  to 
non-hub  airports  create  a  public  image  of  insecurity  and  undesirability  in  their 
local  airports  and  a  subsequent  hesitancy  to  patronize  them. 

From  time  to  time,  the  regulatory  agencies  have  shown  remarkable  judgment 
in  their  rulings  to  the  airline  industry,  but  some  reticence  is  noted  in  the  enforce- 
ment of  these  judgements.  Perhaps  in  the  wake  of  broad-reaching  expose  such 
as  we  are  experiencing  today,  the  regulatory  agencies  will  be  more  confident  in 
their  position  with  the  industry.  Past  records  demonstrate  a  lack  of  vigorous 
measures  in  favor  of  the  consumer,  perhaps  due  to  the  underlying  realization 
that  the  existence  of  the  regulatory  agency  is  contingent  upon  the  defects  in  the 
industry. 

We  are  greatly  encouraged  by  the  efforts  of  this  subcommittee  hearing  on 
administrative  practices  and  view  it  as  a  positive  step  toward  reviving  courage 
and  integrity  in  the  regulatory  agencies.  For  all  too  long,  the  consumer  has  been 
an  anonymous  voice  .amid  the  industrial  din.  too  often  ignored  "for  the  greater 
good"  and  we  wish  t6  go  on  record  as  a  unit  grossly  concerned  for  our  citizens 
and  the  services  due  them. 
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Statement  of  Docktor  Pet  Centers 

DocKTOB  Pet  CEn^xEES,  Inc. 
Andover,  Mass.,  February  25,  1975. 
Attention  :  Ms.  Jan  Albebghini. 

Subcommittee  on  Administrative  Practice  and  Pboceduee, 
Dirksen  Senate  Office  Building, 
Washington,  D.C. 

Deab  Ms.  Albebghini  :  Thank  you  very  much  for  the  time  which  you  yave  me 
on  the  telephone  yesterday.  The  question  of  live  carriage  of  animals  and  its  con- 
trol by  the  FAA  and  the  CAB  are  obviously  of  utmost  interest  to  our  industry. 

Mr.  Marshall  Meyers,  counsel  to  the  Pet  Industry  Joint  Advisory  (Council  is 
sending  you  a  copy  of  our  petition  to  the  FAA  for  revocation  of  its  "tie-down" 
rule.  In  addition,  he  is  sending  you  a  summary  of  the  positions  taken  by  the  Pet 
Industry  Joint  Advisory  Council  in  testimony  and  at  advisory  hearings  l)efore 
the  CAB.  Mr.  Meyers  is  also  available  to  you  for  additional  consultation  and  at 
your  convenience,  he  can  be  reached  at  202-466-8270.  In  addition,  you  can  also 
contact  our  Washington  executive  vice  president,  Mr.  William  Bergman  at 
500  12th  Street  SW.,  Washington,  D.C,  202-488-8875. 

Based  on  our  brief  phone  conversation,  it  would  seem  to  me  that  the  evidence 
and  material  which  has  been  available  for  your  subcommittee  has  great  relevance 
to  the  current  proceedings  before  the  CAB.  Very  little  of  the  evidence,  and  I  use 
that  word  advisedly,  relates  to  the  "tie-down"  rule  of  the  FAA.  In  fact,  the 
imposition  of  the  FAA  rule  may  be  the  first  concrete  action  which  has  occurred 
since  the  PI  J  AC  hearings,  but  its  result  will  be  detrimental  to  the  airlines  and 
to  the  live  animal  industries,  in  addition  to  the  research  elements  of  our  society 
which  depend  upon  live  animals.  Further,  the  rule  would  create  shipment  delays, 
whether  by  air  or  other  carriers,  which  would  ultimately  result  in  drastic  and 
inhumane  treatment  to  the  animals  which  are  being  transported.  Conseciucntly, 
in  our  belief,  the  rule  creates  extreme  hardship  and  inhumanity  without  solving 
the  problem  for  which  it  was  designed. 
Best  regards, 

Eugene  H.  Kohn. 
I'm  Suzie,  Don't  Fly  Me  ! 

facts  about  aib  travel  fob  pets 

(From  Washington  Humane  Society  (Jet-Pets)) 

Airlines  are  doing  a  multi-million  dollar  business  annually  shipping  millions 
of  birds  and  dogs,  cats  and  other  animals  to  private  owners,  pet  shops,  zoos,  hunt 
clubs  and  medical  research  laboratories.  What  kind  of  service  can  you  expect 
for  your  pet? 

True  or  False? 

1.  Air  travel  within  the  U.S.  is  so  fast,  it  doesn't  matter  if  Fido's  flight  keiuiel 
is  a  little  too  small,  or  you  forgot  the  water  dish. 

False.  Lack  of  priority,  misroutings,  delays  in  transfers,  bad  weather  or  deliv- 
ery problems  could  prolong  the  trip  to  48  hours  or  longer,  unless  your  pet  gets  on 
a  direct  flight  and  is  met  on  arrival.  Hold  on  to  the  airbill,  and  keep  close  tabs 
on  your  pet's  whereabouts.  Bad  service?  Complain  to  the  Civil  Aeronautics  Board, 
Washington,  D.C. 

2.  Airlines  are  required  to  feed  and  water  animals. 

False.  Sometimes  a  kind-hearted  cargo  handler  will  do  it.  But  two  puppies  died 
of  dehydration  on  a  3-day  trip  from  Iowa  to  North  Carolina. 

3.  Your  pet  could  "catch"  anything  from  ticks  to  distemper  from  its  fellow 
travelers. 

True.  As  well  as  kennel  cough  and  other  respiratory  ailments.  Dogs  have  also 
been  shii>ped  with  infectious  hepatitis,  coccidiosis,  hookworms,  mange  and  other 
skin  diseases.  Health  certificates  required  in  most  states  are  woefully  inadequate, 
not  always  valid.  Make  sure  your  pet  has  the  necessary  immunizations. 

4.  Dogs  are  taken  out  of  their  crates  and  exercised. 

False.  Most  freight  handlers  either  won't  take  the  time  or  are  afraid  of  dog 
bites.  Some  dogs  have  chewed  their  way  out  of  crates  to  relieve  themselves,  others 
have  broken  loose  inside  the  aircraft. 

5.  The  airlines  say  their  cargo  compartments  are  pressurized,  air-condilioned 
and  well-ventilated,  so  it  must  be  true. 

False.  Class  D  cargo  compartments  carrying  animals  must  be  pressurized,  but 
air  flow  is  kept  to  a  minimum  in  case  a  fire  breaks  out.  AVhen  an  aircraft  is  on 
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the  ground  with  the  cargo  door  closed,  that  compartment  is  as  air  tight  as  a 
parked  car  with  all  the  windows  up.  Temperatures  can  range  from  well  below 
freezing  (you'll  find  ice  in  the  water  dish)  to  above  100  degrees  F.  The  Boeing 
747  and  the  DC-lO's  provide  more  air  space  in  cargo  areas. 

6.  Animals  have  died  in  flight. 

True.  Mostly  in  the  summer.  Suffocation  is  a  particular  problem  with  boxers, 
bulldogs  and  other  short-snout  dogs.  No  reliable  statistics  exist  on  fatalities,  but 
the  one  that  doesn't  make  it  could  be  yours  ! 

7.  All  airports  have  "animalports." 

False.  You  may  pay  a  premium  rate,  but  your  pet  is  regarded  as  freight  and 
is  treated  that  way.  Place  your  pet  in  a  sturdy,  high-quality  flight  kennel  to 
protect  it  from  hot  sun,  snow  or  rain.  Use  extra  bedding  in  the  winter,  provide 
more  ventilation  in  the  summer. 

8.  Some  airlines  permit  passengers  to  keep  small  pets  under  their  seats. 
True.  But  make  your  reservation  early.  The  number  of  pets  per  cabin  is  lim- 
ited, and  you  are  expected  to  keep  your  pet  in  its  container. 

9.  It's  better  to  take  your  pet  along  as  excess  baggage,  rather  than  send  it 
alone  as  air  freight  or  air  express. 

True.  But  in  holiday  traffic,  the  best  place  for  your  dog  or  cat  is  home.  And 
don't  ship  during  snow  storms  or  heat  waves. 

10.  Neglect  of  animals  shipped  by  air  is  so  widespread,  the  Federal  Govern- 
ment has  stepped  in  to  stop  it. 

True.  The  U.S.  Congress,  the  Federal  Aviation  Administration,  the  Civil  Aero- 
nautics Board  and  the  U.S.  Department  of  Agriculture  are  trying  to  remedy 
animal  transport  ills.  Meanwhile,  the  mistreatment  continues. 


[In  a  letter  to  the  Civil  Aeronautics  Board  dated  JNIarch  25,  1975, 
the  cliairman  of  the  subcommittee  invited  Mr.  James  Weklon,  Jr., 
Acting  Director,  Bureau  of  ^Enforcement,  to  comment  on  allegations 
made  by  witnesses  testifying  on  February  19,  1975,  that  the  Bureau 
of  Enforcement  had  acted  improperly  in  certain  matters. 

This  letter  also  asks  Mr.  Weldon  to  respond  to  certain  related  ques- 
tions and  asks  other  persons  in  the  CAB  certain  unrelated  questions. 
The  full  text  of  the  chairman's  letter  follows:] 

Subcommittee  on  Administratpve  Practice  and  Procedxjee, 

Washington,  B.C.,  March  25  1975. 
Hon.  Richard  J.  O'Melia, 
Civil  Aeronautics  Board, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  During  the  course  of  our  hearings,  a  number  of  ques- 
tions and  issues  arose  that  were  not  fully  dealt  with  during  oral  testimony. 
Accordingly,  I  am  enclosing  a  number  of  written  questions  to  you  for  written 
response.  I  have  taken  the  liberty  to  send  copies  of  this  letter  and  the  enclosed 
questions  to  the  particular  CAB  witness  or  individual  from  whom  a  response 
is  requested.  If  any  Board  member  wishes  to  submit  additional  or  supplementary 
responses  to  these  questions,  the  subcommittee  would  be  happy  to  receive  them. 
I  would  appreciate  it  if  we  could  receive  the  responses  before  April  4,  1975,  if 
possible. 

Thank  you  once  more  for  your  cooperation  and  assistance. 
Sincerely, 

Edward  M.  Kennedy, 
Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure. 

Enclosure. 
Question  for  all  CAB  menibers: 

On  page  712  of  the  transcript  of  February  26.  1975,  the  Board  was  asked  to 
determine  whether  or  not  standards  for  industry  efficiency  could  be  established 
bv  the  CAB  and  used  on  a  periodic,  carrier-by-carrier  ba.sis  by  the  CAB  to  review 
the  performance  of  regulated  carriers.  The  question  also  arises  whether  all  car- 
rier costs  attributable  to  a  carrier's  failure  to  meet  minimum  efficiency  standards 
could  or  should  be  disallowed  from  the  rate  base.  Mr.  0':Nrelia  responded  that 
the  Board  would  look  into  the  question  of  efficiency  standards  and  inform  the 
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subcommittee  what  can  and  will  be  done  by  the  Board  in  this  area.  A  response 
would  be  appreciated. 

Questions  for  Mr.  William  Caldwell,  Director,  Bureau  of  Operating  Rights: 

On  page  740  of  the  transcript  of  February  26,  1975,  you  were  asked  whether 
factors  other  than  or  in  addition  to  the  effect  on  rate  of  return  can,  should,  or 
will  in  the  future  be  highlighted  for  the  Board's  consideration  by  the  BOR  in 
notation  memoranda  BOR  prepares  and  submits  to  the  Board.  You  said  that  you 
would  consider  that  question  and  inform  the  subcommittee  in  writing  of  your 
determination,  a )  Could  you  please  inform  the  subcommittee  for  your  determina- 
tion on  this  question?  b)  Could  you  also  explain  in  some  detail  the  reasons  for  the 
determination  you  have  made? 

Questions  for  the  Bureau  of  Enforcement,  Mr.  James  Weldon,  Jr.,  acting  director: 
During  the  course  of  the  subcommittee's  hearings  on  February  19,  1975,  numer- 
ous witnesses  criticized  the  Bureau  of  Enforcement.  I  would  like  to  give  you  the 
opportunity  to  respond  to  those  criticisms  and  submit  a  statement  or  other  ma- 
terial if  you  cnoose  to  do  so.  In  addition,  I  would  appreciate  it  if  you  could 
answer  in  writing  the  following  specific  questions  : 

1.  The  Bureau  of  Enforcement  has  the  responsibility  for  enforcing  the  Federal 
Aviation  Act  and  the  rules  and  regulations  of  the  Board.  As  such,  it  functions 
as  the  pro.secutorial  arm  of  the  Board.  As  I  understand  it,  the  BOE  often  acts 
on  delegated  authority  in  issuing  enforcement  complaints  and  initiating  other 
enforcement  action.  Furthermore,  the  Board  itself  must  sit  in  judgment  on  cases 
Initiated  by  the  BOE.  a)  In  light  of  these  functions,  what  is  your  opinion  on 
whether  the  BOE  should  have  authority  to  act  independently  of  the  Board 
and  the  office  of  the  Chairman?  b)  If  the  BOE  should  be  independent  of  the 
Board,  how  should  that  independence  be  achieved  and  implemented?  e)  Should 
the  Director  of  the  BOE  be  appointed  by  the  Chairman,  the  full  Board,  the 
President,  with  or  without  the  advice  and  consent  of  the  Senate,  or  in  some  other 
manner?  d)  Should  the  Director  of  the  BOE  be  barred  from  serving  on  the  Board 
for  a  period  of  time  subsequent  to  his  or  her  tenure  as  BOE  Director?  e)  What, 
if  anything,  is  different  about  the  functions  of  the  BOE  that  would  require  more 
or  less  independence  from  the  Board  when  compared  to  other  Bureaus  of  the 
CAB? 

2.  On  the  question  of  Air  Europe,  if  in  fact  the  proposed  Air  Europe  operation 
violated  the  Federal  Aviation  Act,  or  the  rules  and  regulations  of  the  CAB,  is  the 
responsibility  for  taking  legal  action  again  Air  Eux'ope  a  function  of  the  Bureau 
of  Enforcement?  If  so,  is  that  responsibility  a  function  of  the  BOE  exclusive  of 
any  other  Bureau  or  Office  of  the  Board?  What  is  the  normal  and  ordinary  pro- 
cedure for  taking  enforcement  action  against  a  firm  or  entity  that  is  thought 
to  be  violating  the  Federal  Aviation  Act  or  the  rules  and  regulations  of  the  CAB? 
Was  the  BOE  ever  consulted  on  or  requested  to  take  action  on  the  proposed  Air 
Europe  operation?  If  so,  by  whom  were  you  consulted  or  requested  to  take  action? 
What  action,  if  any,  were  you  requested  to  take.  What  action  if  any  did  you 
take?  What  was  the  reason  for  taking  the  action  you  did  take?  Did  the  Bureau 
of  Enforcement  determine  whether  or  not  the  proposed  Air  Europe  operation 
was  lawful  or  unlawful  and,  if  so,  what  determination  did  BOE  make? 


[The  response  of  Mr.  Weldon  of  the  Riirecan  of  Enforcement  to  the 
above  letter  follows.  The  responses  of  the  Members  of  the  CAB  are 
inserted  in  their  testimony  of  Febrnary  26,  1975.  The  response  of  Mr. 
William  Caldwell,  Director,  Bureau  of  Operating  Rights,  is  also  in- 
serted in  his  testimony  of  Febrnary  26, 1975.] 


Cmx  Aeronautics  Board, 
Washington,  D.C.,  April  10,  1975. 
Hon.  Edward  M.  Kennedy, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure, 
U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  Enclosed  are  the  responses  by  the  Bureau  of  Enforce- 
ment to  the  questions  requested  in  your  letter  of  March  25, 1975. 
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If  you  need  further  clarification  or  additional  information  concerning  these 
responses,  please  feel  free  to  contact  us. 
Sincerely, 

James  L.  Wexdon,  Jr. 
Acting  Director,  Bureau  of  Enforcemcyit. 
Enclosure. 

Responses  of  the  Bureau  of  Enforcement 

General  Comments 
Introduction 

During  the  testimony  before  the  subcommittee  on  February  19,  1975,  several 
witnesses  criticized  the  Bureau  for  taking  certain  actions  and  not  taking  certain 
others.  Before  dealing  with  the  specifics  of  those  charge.s,  we  feel  that  an  overall 
description  of  the  Bureau's  operations  will  be  helpful  to  the  subcommittee.  Fol- 
lowing is  such  a  description. 

PART    I — sources    of   AUTHORITY 

The  Bureau  of  Enforcement  is  responsible  for  the  development  and  execu- 
tion of  a  program  to  obtain  observance  of  the  economic  provisions  of  the 
Federal  Aviation  Act  of  1958,  as  amended,  of  the  relevant  provisions  of  the 
Clayton  Antitrust   Act  and  the  Railway  Labor  Act,  and  of  all  economic 
orders,  regulations  and  other  requirements  promulgated  by  the  Board,  to 
include  internal  and  carrier  accounting  and  statistical  audits.  ( CAB  Manual, 
section  185.1.  See  also  14  C.F.R.  384.7(f).) 
Organizationally,   the  Bureau  is  composed  of  the  Director's  oflSce,  a  Legal 
Division  and  the  Investigation  and  Audits  Division.  Included  within  this  last 
named  Division  are  the  Field  Audits  Section  and  the  Investigation  Section,  the 
latter  including  the  field  office  staff   (Los  Angeles,  New  York,  Miami,  Chicago, 
Anchorage,  Dallas/Ft.  Worth,  and  Seattle).  There  are  currently  86  authorized 
positions  within  the  Bureau,  including  professional  and  .secretarial  personnel. 
The  Bureau's  program  to  insure  compliance  with  all  relevant  laws  has  three 
basic  ingredients :  an  investigative  function,  an  audit  function  and  a  legal  func- 
tion. Section  407  (49  U.S.C.  1377)  of  the  Federal  Aviation  Act  (as  implemented 
by  part  240  of  the  Board's  Regulations)  provides  the  Bureau's  basic  investiga- 
tory tool,  the  inspection  of  air  carrier  accounts,  records  and  memoranda.  This 
in.spection  authority  has  only  recently  been  expanded  to  include  foreign  air  car- 
riers and  ticket  agents  (Pub.  L.  93-G23,  approved  January  3,  1975). 

A  secondary  tool  used  by  the  Bureau  to  obtain  information  is  the  part  305  in- 
formula,  nonpublic,  investigatory  hearing.  Part  305  of  the  Board's  Regulations  (14 
C.F.R.  part  305)  provides  that,  by  order  of  the  Board,  a  nonpublic,  investigation 
may  be  instituted  "with  a  view  to  obtaining  information  from  any  person." 
(14  C.F.R.  305.1).  (The  authority  to  issue  orders  instituting  investigations,  has 
been  delegated  to  the  Director,  Bureau  of  Enforcement  by  14  C.F.R.  385.22(b) ). 
This  information  gathering  is  accomplished  through  the  issuance  of  subpenas 
(305.7)  and  the  subsequent  taking  of  testimony  from  the  subpenaed  person.s.  All 
information  so  gathered  is  withheld  from  public  disclosure  (305.10)  except  to 
the  extent  that  it  may  be  used  in  subsequent  legal  proceedings.  The  testimony 
elicited  is  granted  nonpublic  status  as  a  safeguard  against  adverse  publicity  for 
those  persons  under  investigation  who  are  not  subsequently  charged  with  any 
offense. 

Of  course,  many  of  the  investigative  leads  which  develop  into  field  investiga- 
tions or  part  305  hearings  come  from  external  sources.  Consumer  complaints, 
letters  from  airlines  and  agents,  and  referrals  from  other  government  agencies 
or  from  other  CAB  staff  elements  all  may  form  a  basis  for  Bureau  action. 

After  investigation  has  been  completed,  a  number  of  legal  action  alternatives 
are  available  to  the  Bureau.  The  most  often  used  method  of  proceeding  against 
alleged  violators  is  through  an  administrative  complaint  filed  pursuant  to  14 
C.F.R.  302.206.  This  complaint  (and  the  Petition  for  Enforcement  which  accom- 
panies it)  may  be  based  on  a  Bureau  initiated  inquiry  or  upon  a  third-party 
complaint  filed  pursuant  to  14  C.F.R.  302.206.^  Most  often  the  requested  relief 
in  an  administrative  complaint  is  the  cease  and  desist  order  (sef'tion  1002Cr)  of 
the  Act),  but  in  extreme  cases  suspension  or  revocation  of  operating  authority 


^Wlth  respect  to  third-partv  complaints.  If  the  Bureau  does  not  proceed  with  formal 
action,  a  Letter  of  Dismissal  must  be  sent  to  the  complnlnant  (14  C.T^.R.  302.20.5).  This 
letter  Is  appealable  directly  to  the  Board  and  from  the  Board  to  the  Federal  courts. 
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may  be  requested  (see,  for  example,  sections  401(g)  and  402(f)  of  the  Act). 
Indeed,  in  emergency  situations,  immediate  suspension  of  authority  may  be 
granted  pendente  lite  (14  C.F.R.  302.217). 

Also  on  an  administrative  level,  the  Board's  Regulations  provide  for  the  sum- 
mary seizure  of  any  aircraft  "involved  in  a  violation  committed  by  the  owner  or 
person  in  command  for  which  a  civil  penalty  may  be  imposed  .  .  ."  (14  C.F.R. 
302.808).  This  seizure  immediately  triggers  a  civil  penalty  collection  action  in 
the  Federal  district  courts.  This  seizure  provision  is  obviously  used  sparingly,  and 
to  date,  has  been  invoked  by  the  Board  on  only  one  occasion  {United  States  of 
America  v.  One  Philippine  Air  Lines'  DC-10,  (C-74-1848  OJC). 

An  enforcement  tool  often  used  in  conjunction  with  the  administrative  com- 
plaint is  the  commencement  of  an  action  which  results  in  the  compromise  of 
potential  civil  penalty  liability.  Section  901  of  the  Act  (49  U.S.C.  1471)  provides 
that  any  person  who  violates  any  provision  of  titles  III,  IV,  V,  VI,  VII  or  XII 
of  the  Act  of  any  rule,  regulation,  or  order  issued  thereunder  shall  be  subject 
to  a  civil  penalty  not  to  exceed  $1,000  for  each  such  violation.  However,  at  pres- 
ent, the  Board  does  not  have  the  power  to  impose  civil  penalties,^  but  rather  it 
may  only  compromise  the  potential  liability  [section  901(a)  (2)].  This  power  of 
compromise  has  been  delegated  to  the  Director,  Bureau  of  Enforcement  (14 
C.F.R.  385.33(a) )  and  the  procedure  to  be  used  in  elfectuating  such  a  compromise 
has  been  specifically  set  forth  (14  C.F.R.  302.800  et  seq.).  To  date,  over  $1 
million  in  civil  penalty  collections  has  been  returned  to  the  U.S.  Treasury.^ 

In  some  instances,  it  may  be  determined  that  administrative  action  is  either 
not  fast  enough  or  strong  enough  or  broad  enough  to  deter  a  particular  violation. 
In  these  cases,  the  Bureau,  on  behalf  of  the  Board,  may  refer  the  matter  to  the 
Department  of  Justice  recommending  institution  of  an  injunction  action  in  the 
federal  courts  pursuant  to  section  1007  of  the  Act  (49  U.S.C.  1487).* 

Finally,  section  902  of  the  Act  (49  U.S.C.  1472)  provides  that  any  person  who 
knowingly  and  willfully  violates  any  provisions  of  the  Act  or  any  order,  rule  or 
regulation  issued  thereunder  shall  be  guilty  of  a  misdemeanor.'^  Such  criminal 
violations  are  instituted  and  prosecuted  by  the  Department  of  Justice  relying 
upon  materials  referred  to  that  Department  by  the  Bureau. 

The  statutory  scheme  enacted  by  Congress  and  implemented  by  the  Board 
vests  broad  discretion  in  the  Director  of  the  Bureau  of  Enforcement  to  choose 
among  the  myriad  facts  coming  into  the  Bureau's  possession  and  to  take  the 
actions  he  believes  will  best  accomplish  the  stated  goals  of  the  Bureau.  The 
methods  by  which  this  discretion  is  exercised  will  be  discussed  in  part  II,  but 
it  would  be  useful  at  this  point  to  describe  the  safeguards  built  into  the  regulatory 
system  to  ensure  that  the  discretion  vested  in  the  Bureau  is  not  abused. 

Simply  stated,  each  and  every  person  has  the  ability  to  file  a  complaint  with 
the  Board,  (section  1002  of  the  Act;  49  U.S.C.  1482,  and  implemented  by  14 
C.F.R.  302.201  et  seq.)  and  to  have  the  Director  of  the  Bureau  of  Enforcement 
either  file  a  formal  enforcement  action  based  on  such  complaint  or  explain,  in 
writing,  his  reasons  for  refusing  to  institute  such  an  action  (14  C.F.R.  302.205). 
In  the  event  a  formal  enforcement  proceeding  is  instituted,  the  legal  process 
resolves  all  differences  of  law  and  fact.  A  hearing  is  held  before  an  Administra- 
tive Law  Judge  and  the  Judge  issues  an  Initial  Decision,  which  decision  is 
appealable  to  the  Board.  The  Board  Order  is,  in  turn,  appealable  to  the  United 
States  Court  of  Appeals,  and  then  to  the  United  States  Supreme  Court.  Similarly, 
if  the  Director  decides  not  to  take  further  formal  action,  his  written  decision 
is  appealable  to  the  Board  (14  C.F.R.  302.205(c) ),  and  therefrom  to  the  Courts. 

Accordingly,  while  the  Director  has  wide  latitude  in  deciding  what,  if  any 
action,  to  take  in  a  particular  fact  situation,  the  public  has  the  ability  to  force 
the  Director  to  publicly  account  for  his  actions. 

PART   II — ALLOCATION   OF  RESOURCES   AJ^D    SETTING   OF  PRIORITIES 

No  scheme  of  statutory  authority  it  any  better  than  the  system  used  to  imple- 
ment that  authority.  Accordingly,  it  would  be  useful  to  explain  at  this  point  the 


2  The  Board  has  proposed  in  Its  legislative  package  submitted  to  Congress  In  1974,  and 
to  be  submitted  in  1975,  that  it  be  given  power  to  Impose  civil  penalties  after  notice  and 
hearing. 

3  Civil  penalty  legislation  was  first  enacted  by  Congress  in  1962. 

*  The  Board  has  delegated  to  the  Bureau  "the  authority  to  pursue  such  court  actions 
on  behalf  of  the  Board  (14  C.F.R.  385.22(d)). 

^Specific  criminal  penalties  are  provided  by  section  902(d),  902(e),  and  902(f). 
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way  in  which  the  Bureau  of  Enforcement  manages  its  paper  flow  and  sets  its 
priorities,  including  a  discussion  of  the  standards  used  in  investigating  com- 
plaints, initiating  legal  action,  and  requesting  relief. 

The  articulation  of  standards  and  the  development  of  an  administrative  sys- 
tem to  control  and  monitor  the  Bureau's  activities  has  been  a  major  objective 
during  the  past  year  and  a  half.  Toward  these  ends,  the  physical  layout  of  the 
Bureau  has  been  modified  to  include  a  central  administrative  core,  surrounded 
by  a  ring  of  offices.  This  core  was  designed  to  provide  a  central  filing  system  with 
information  retrievable  by  case  number,  respondent  or  category  of  violation. 
While  the  remodeling  itself  has  been  completed,  the  file  system  itself  is  only  now 
becoming  operational. 

In  addition,  the  interrelationship  between  the  Director's  oflSce  and  the  two 
Divisions "  was  modified  to  ensure  that  effort  was  not  wasted  and  that  priorities 
were  .set  and  carried  through.  It  makes  little,  if  any,  sense  to  have  investigators 
.spending  hundreds  of  hours  on  an  investigation  which  will  not  be  acted  upon  by 
the  Bureau's  attorneys.  The  system  finally  decided  upon  has  not  yet  been  fully 
implemented,  Imt  the  basic  structure  is  in  place.  This  method  of  operation  is 
described   below. 

All  information  coming  into  the  Bureau  will  be  intially  reviewed  by  either 
the  Director  or  the  Deputy  Director.  This  material  will  be  broken  down  to  one 
of  three  categories :  Priority  1  items  are  those  matters  which  demand  action  by 
a  specified  date;  such  items  are  forwarded  to  the  proper  division  within  the 
Bureau  for  such  immediate  action.  Priority  2  items  are  those  items,  which  in 
the  opinion  of  the  Director  or  Deputy  Director,  are  important  enough  to  warrant 
di.scussion  by  the  staff  before  being  prioritized;  and  Priority  3  items  are  routine 
items  which  are  forwarded  directly  to  Division  Chiefs  to  be  handled  at  the  dis- 
cretion of  such  Division  Chiefs.  Staff  meetings  are  held  every  Wednesday  and 
Friday  mornings  to  discuss  Priority  2  items,  and  to  review  various  program 
areas  and  plan  the  upcoming  work  in  such  areas.  In  addition,  the  Director  and 
Deputy  Director  will  meet  biweekly  with  the  Division  Chiefs  to  review  the 
entirety  of  the  workload  within  each  Division. 

In  order  to  give  the  Bureau  maximum  control  over  its  time  and  resources,  the 
work  of  the  Bureau  has  been  broken  down  into  approximately  seven  distinct 
program  areas.  These  areas  are : 

1.  Integrity  of  Board  processes,  including  filing  requirements,  violations 
of  Board  orders,  and  rules  of  conduct  violations ; 

2.  Tariff  violations ; 

3.  Cargo; 

4.  Antitrust ; 

5.  Charters ; 

6.  Consumer   issues,    including   discriminatory   treatment   and   false   and 
deceptive  advertising ;  and 

7.  Unauthorized  air  transportation. 

Each  program  area  will  be  under  constant  review  to  determine  the  nature  of 
the  information  on  hand,  and  the  information  needed  in  order  to  get  maximum 
compliance  on  an  industrywide  basis  with  the  current  Enforcement  staff.  In 
order  to  accomplish  these  objectives,  each  area  has  been  assigned  to  a  Senior 
Staff  Attorney  who  is  responsible  for  reviewing  evidence  and  making  recom- 
mendations on  the  action  that  should  be  taken  in  .such  area. 

Within  each  program  area,  the  Bureau  attempts  to  i.solate  those  problems  which 
are  the  keys  to  achieving  maximum  industrywide  compliance.  Once  these  problem 
areas  are  recognized,  a  program  is  developed  for  investigating  in  order  to  obtain 
evidence,  and  for  taking  whatever  legal  action  is  necessary  to  achieve  compliance. 
Accordingly,  not  all  information  coming  into  the  Bureau  is  immediately  analyzed 
or  set  down  for  investigation.  Rather,  this  information  is  discussed  in  the  con- 
text of  the  entire  enforcement  program  in  a  particular  area.  If  it  is  determined 
that  enforcement  action  is  necessary,  the  various  methods  of  obtaining  the 
needed  information  are  discussed  and  a  decision  made  on  how  to  proceed.  In  the 
investigative  area  various  methods  may  be  used  to  obtain  the  needed  informa- 
tion. Telephone  checks  may  be  initiated,  correspondence  with  the  people  involved 
may  be  undertaken,  and/or  a  full  field  investigation  may  be  scheduled.  Very 
often,  an  investigation  which  begins  with  telephone  or  correspondence  checks. 


8  The  preexistine  Formal  Procee'lings  and  Informal  Compliance  Division  were  merged 
into  a  Kinele  Legal  Division  to  eain  more  control  over  the  activities  of  the  lawyer.s  and 
to  eliminate  any  possible  duplication  of  effort. 
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will  eventually  result  in  a  full  field  investigation.  Several  factors  are  weighed 
in  determining  whether  or  not  a  particular  complaint  merits  the  time  and  re- 
sources of  a  full  field  investigation.  The  basic  criteria  are  listed  below  : 

1.  The  extent  and  gravity  of  the  alleged  violations. — Does  the  Bureau  have  an 
indication  that  there  is  a  systematic  scheme  of  violation,  rather  than  isolated 
instances? 

2.  Urgency  of  action. — In  some  cases,  time  restrictions  make  investigation  by 
correspondence  not  feasible,  and  field  investigation  necessary. 

3.  The  volume  of  the  documentary  material  to  he  obtained. — In  many  cases, 
it  is  simply  not  feasible  to  expect  persons  within  the  Board's  jurisdiction  to 
send  the  Bureau  voluminous  documents.  Rather,  it  is  incumbent  on  the  Bureau 
to  obtain  these  documents  in  the  field. 

4.  Geographical  area  of  the  problem.— It  a  field  investigation  is  scheduled  in 
a  particular  area  of  the  country,  it  is  the  policy  of  the  Bureau  to  investigate 
all  complaints  in  that  particular  geographical  area  on  one  field  investigation. 
Therefore,  a  problem  with  a  relatively  low  priority  may  be  upgraded  if  it  can 
be  combined  with  an  investigation  of  a  high  priority  within  the  same  geographical 
area. 

Once  the  information  is  gathered  and  analyzed  by  the  Bureau's  investigators 
and/or  auditors,  it  must  be  determined  what  legal  action,  if  any,  to  institute.  If 
legal  action  is  to  be  undertaken,  it  must  be  further  decided  what  relief  to  re- 
quest. The  first  question  to  be  answered  upon  receipt  of  a  completed  investiga- 
tion is  "Are  there  reasonable  grounds  to  believe  that  the  Act  (or  any  rule, 
regulation  or  order  issued  thereunder)  has  been  violated?"  If  such  grounds 
exist,  the  case  must  be  fit  into  the  context  of  the  Bureau's  total  enforcement 
program. 

As  in  the  investigative  area,  certain  specific  criteria  are  evaluated  in  deter- 
mining what  type  of  legal  action,  if  any,  to  institute.  To  the  extent  possible,  all 
legal  action  is  taken  on  an  industrywide  basis,  or  if  this  is  not  possible,  the 
action  is  designed  to  have  an  industrywide  effect.  These  criteria  are  summarized 
as  follows : 

1.  Urgency  of  action. — Because  of  the  nature  of  the  administrative  process, 
speedy  action  is  not  generally  possible.  Therefore,  if  it  is  determined  that  a  par- 
ticular practice  must  be  stopped  immediately,  the  Bureau  generally  initiates  a 
Federal  court  injunction  action  pursuant  to  49  U.S.C.  1487.  It  has  been  our  experi- 
ence that  such  injunction  actions  enable  the  Bureau  to  obtain  interim  relief  that 
would  otherwise  be  unavailable  at  the  Board  level. 

2.  Novelty  and  complexity  of  issues. — Notwithstanding  the  discussion  in  para- 
graph 1  above,  it  is  the  Bureau's  policy  not  to  initiate  Federal  court  action  on 
factual  situations  which  present  either  novel  or  complex  issues  of  law  upon  which 
the  Board  has  not  had  an  opportunity  to  comment.  Accordingly,  in  initiating  law 
suits  in  new  areas  of  the  law,  it  is  the  Bureau's  policy  to  initially  file  administra- 
tive complaints  to  raise  such  novel  issues  with  the  Board  and  to  give  the  Board 
the  opportunity  to  state  its  position  on  these  issues.  As  a  general  rule,  only  after 
the  Board  has  spoken  at  least  once,  will  the  Bureau  feel  free  to  file  Federal  court 
actions. 

3.  Enforcement  history  of  respondent. — Obviously,  if  the  Bureau  has  in  the  past 
obtained  cease  and  desist  orders  against  a  specific  respondent  for  specified  viola- 
tions of  the  Act  or  Regulations,  little  therapeutic  value  will  result  from  filing  an 
administrative  action  requesting  a  second  such  cease  and  desist  order.  Therefore, 
when  the  Bureau  is  confronted  with  a  respondent  with  a  history  of  enforcement 
actions,  stringent  action  must  be  taken.  This  action  may  be  a  federal  court  suit 
to  enforce  a  prior  cease  and  desist  order  or  in  extreme  cases,  requests  to  the 
Board  to  terminate  the  operating  authority  of  such  respondents. 

4.  Relatities  of  the  marketplace. — Quite  clearly,  it  would  be  unrealistic  to  file 
cases  and  request  remedies  which,  as  a  practicable  matter,  the  carriers  and  agents 
could  not  comply  with.  The  Bureau  therefore  attempts  to  tailor  the  relief  re- 
quested to  the  capabilities  of  respondents. 

The  above  standards  are  designed  to  enable  the  Bureau  to  decide  what  prospec- 
tive remedial  action,  if  any,  to  take  against  those  persons  believed  to  be  violating 
the  Federal  Aviation  Act.  Such  action  is  necessary  to  protect  the  public  against 
potential  future  violations.  However,  there  is  another  side  to  the  Bureau's  activi- 
ties. As  noted  earlier,  section  901  of  the  Act  subjects  violators  to  a  civil  penalty 
of  not  to  exceed  $1,000  for  each  such  violation.  Since  the  Board  (through  the 
Bureau  of  Enforcement)  is  empowered  to  compromise  civil  penalties,  as  a  prac- 
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tical  matter  a  suit  for  prospective  relief  (such  as  an  injunction  or  cease  and 
desist  order),  is  often  combined  with  a  civil  penalty  action.  As  opposed  to  the 
injunction  or  administrative  crder,  such  a  civil  penalty  compromise  may  be  con- 
sidered retrospective.  In  determining  the  level  at  which  the  Bureau  will  com- 
promise civil  penalties,  several  factors  must  be  taken  into  consideration. 

First,  the  number  of  violations  must  be  ascertained.  The  Bureau  is  limited  by 
statute  to  a  maximum  penalty  of  $1,000  per  violation. 

Second,  the  quality  of  the  Bureau's  evidence  must  be  weighed,  and  the  poten- 
tial jury  appeal  must  be  assessed.  As  previously  noted,  the  Federal  Aviation  Act 
does  not  authorize  the  Board  to  impose  civil  penalties ;  rather,  only  the  power  of 
compromise  resides  with  the  Board.  If  no  such  compromise  is  reached,  the  evi- 
dence collected  by  the  Board  must  be  forwarded  to  the  Department  of  Justice  for 
institution  of  Federal  court  action.  Any  action  so  instituted  my  be  tried  before 
a  jury  (49  U.S.C.  1473(b)  (1).  Therefore,  in  deciding  whether  or  not  to  accept 
an  offer  of  civil  penalty  compromise,  the  Bureau  must  assess  the  quality  of  its 
evidence  with  a  view  to  the  probable  outcome  of  future  litigation. 

Third,  the  Bureau  looks  to  other  similar  cases  in  which  civil  penalties  have 
been  compromised  as  a  precedential  guide  to  its  action.  Of  course,  the  Bureau  is 
not  compelled  to  slavishly  follow  such  precedent ;  indeed,  other  elements  of  settle- 
ment discussions  may  provide  a  basis  for  reducing  a  civil  penalty  amount  below 
the  precedential  value. 

Finally,  the  Bureau  cannot  ignore  the  financial  status  of  the  respondent.  Al- 
though civil  penalties  are  designed  as  a  remedial  tool  to  satisfy  past  violations, 
they  should  not  be  used  as  a  means  of  achieving  de  facto  revocation.  A  penalty 
should  not  be  so  high  that  the  practical  effect  is  to  put  a  respondent  out  of 
business. 

OHAKTER     FLIGHT     ENFORCEMENT 

The  Bureau  has  been  criticized  for  spending  a  disproportionate  amount  of  time 
enforcing  the  Board's  aflSnity  charter  rules  against  supplemental  airlines  while 
at  the  same  time  ignoring  violations  by  scheduled  carriers.  Although  it  is  clear 
that  the  Bureau  has  in  the  past  spent  a  great  deal  of  its  resources  on  charter 
enforcement,  it  is  not  true  that  the  reason  for  this  activity  was  any  desire,  either 
conscious  or  unconscious,  to  discriminate  against  the  supplemental  industry.  And 
it  is  certainly  not  true  that  the  Bureau  has  disregarded  violations  in  the  scheduled 
sector. 

First  it  should  be  noted  that  certain  of  the  Bureau's  activities  are  nondi.scre- 
tionary.  Section  1002  of  the  Federal  Aviation  Act  (49  U.S.C.  1482)  mandates 
that  all  complaints  received  by  the  Board  must  be  investigated.  To  a  large  extent, 
therefore,  the  Bureau  of  Enforcement  (the  Board's  investigatory  and  prosecutive 
arm)  is  at  the  mercy  of  the  public  in  its  allocation  of  resources.  Our  experience 
over  the  past  few  years  has  been  that  over  40  percent  of  the  inquiries  from  the 
public  have  concerned  aflSnity  charters.  Necessarily,  responding  to  these  inquiries 
has  taken  a  great  deal  of  time. 

On  a  discretionary  level,  the  Director  of  the  Buerau  of  Enforcement  is 
empowered  to  institute  formal  enforcement  action  against  any  person  who  is 
believed  to  be  violating  the  Act  or  Regulations  (see  14  CFR  302.206).  The 
exercise  of  the  prosecutorial  di-scretion  inherent  in  this  power  is,  of  course, 
not  unlimited.  And  one  of  the  primary  facts  of  a  prosecutor's  life  is  that  he  is 
not  able  to  simply  ignore  a  Regulation,  even  if  he  believes  the  Regulation  to  be 
a  poor  one. 

Over  the  past  5  years,  investigation  has  revealed  that  certain  carriers  have 
simply  chosen  to  ignore  the  existing  rule.'^,  claiming  that  those  rules  are  bad, 
unfair  and  unenforceable.  While  the  Bureau  does  not  disagree  that  the  current 
charter  rules  are  unrealistic  in  today's  marketplace,  we  cannot  turn  our  backs 
on  such  rules  and  refuse  to  enforce  them.  Indeed,  perhaps  the  best  way  of  insuring 
change  is  to  vigorously  enforce  the  current  rules  and  thereby  highlight  those  rules 
where  change  is  necessary. 

In  spite  of  our  feeling  that  new  rules  are  needed,'  open  disregard  for  existing 
rules  and  blatant  violations  of  preexisting  Board  orders  to  cease  and  desist 
cannot  be  tolerated.  Over  the  past  year  and  a  half,  the  Bureau's  activities  in 
the  charter  area  have  been  limited  to  a  constant  monitoring  of  the  charter 
industry  and  the  filing  of  lawsuits  only  in  those  cases  where  massive  and  flagrant 
disregard   for  the  law   is   found.    An  anal.vsis  of    the  Bureau's  activity  since 


■  We  have  provided  the  subcommittee  staff  our  recommandations  for  change. 
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January  1974  reveals  that  only  two  formal  complaints  have  been  filed  against 
supplemental  air  carriers  for  violation  of  the  charter  rules.  And  in  both  cases 
the  actions  were  predicated  on  alleged  violations  of  prior  Board  orders.  These 
two  actions  can  be  compared  to  the  over  35  other  actions  which  have  been  taken, 
most  of  them  against  scheduled  carriers. 

REBATING    BY    SCHEDULED    CARRIERS 

The  Bureau  has  also  been  criticized  for  failing  to  take  action  against  scheduled 
carriers  in  the  area  of  ticket  rebating.  Nothing  could  be  further  from  the  truth. 
In  early  1974,  the  Bui'eau  was  in  the  midst  of  a  major  investigation  of  ticket 
discounting  practices  across  the  North  Atlantic.  Nonpublic  testimony  had  been 
taken  and  three  formal  actions  had  been  taken  and  resolved.  Over  $100,000  in 
civil  penalties  had  already  been  collected  *  and  other  negotiations  were  in  prog- 
ress. However,  in  March  1974,  the  Acting  United  States  Attorney  for  the  Eastern 
District  of  New  York  requested  the  Board's  assistance  in  a  pending  grand  jury 
investigation.  Although  that  Grand  Jury  was  concerned  primarily  with  stolen 
airline  tickets,  evidence  of  ticket  rebating  had  also  been  uncovered. 

Faced  with  the  possibility  of  a  Grand  Jury  investigation  of  the  rebating 
situation  and  the  potential  for  a  truly  industrywide  solution  to  the  problem,  the 
Bureau  immediately  offered  its  total  resources  to  the  U.S.  Attorney.  All  existing 
evidence  was  physically  transported  to  New  York  and  both  legal  and  investiga- 
tive staff  was  placed  at  the  disposal  of  the  U.S.  Attorney.  As  a  matter  of  policy, 
the  Bureau  ceased  all  administrative  activity  in  the  rebating  area  so  that  there 
would  be  no  possibility  of  prejudicing  future  criminal  action. 

The  Bureau's  offer  of  total  assistance  was  well  received.  The  Chief  of  our 
Legal  Division  has  made  seventeen  separate  trips  to  New  York  to  help  govern- 
ment prosecutors,  and  two  investigators  were  detailed  on  a  semipermanent  basis. 
Progress  has  been  made  in  this  investigation  but  no  permanent  solution  has  as 
yet  been  reached. 

It  should  also  be  pointed  out  that  a  west  coast  grand  jury  has  recently  been 
set  up  to  inquire  into  transpacific  discounting  practices.  Again,  the  Bureau  has 
pledged  its  resources  and  we  currently  have  an  attorney  "commuting"  between 
Washington  and  San  Francisco,  and  an  investigator  from  our  Los  Angeles  oflice 
has  been  spending  over  80  percent  of  his  time  on  this  project. 

"private"  air  travel  clubs 

A  third  criticism  of  the  Bureau  is  based  on  our  prosecution  of  several  so-called 
private  air  travel  clubs.  It  has  been  claimed  that  the  prosecution  of  these  "clubs" 
is  designed  to  protect  the  scheduled  industry  and  to  deprive  the  public  of  low-cost 
air  transportation. 

As  noted  earlier,  the  basic  function  of  the  Bureau  of  Enforcement  is  to  ensure 
compliance  with  the  Federal  Aviation  Act.  One  basic  concept  of  this  Act  is  fhat 
all  "common  carriers"  transporting  persons  and/or  property  by  air  shall  be 
regulated  by  the  Board.  In  the  Bureau's  opinion,  certain  "clubs"  providing 
transportation  for  its  "members"  were  in  fact  running  unregulated  airlines. 
Under  these  circumstances,  it  was  our  duty  to  file  actions  placing  this  issue 
before  the  Board.  Both  the  Board  and  the  U.S.  Appellate  Courts  have  agreed 
with  the  Bureau's  position  and  the  U.S.  Supreme  Court  has  refused  to  review 
these  decisions. 

Specific  Questions  for  the  Bureau  of  Enforcement 

Question  1.  The  Bureau  of  Enforcement  has  the  responsibility  for  enforcing 
the  Federal  Aviation  Act  and  the  rules  and  regulations  of  the  Board.  As  such, 
it  functions  as  the  prosecutorial  arm  of  the  Board.  As  I  understand  it,  the 
BOE  often  acts  on  delegated  authority  in  issuing  enforcement  complaints  and 
initiating  other  enforcement  action.  Furthermore,  the  Board  itself  must  sit  in 
judgment  on  cases  initiated  by  the  BOE.  a)  In  light  of  these  functions,  what  is 
your  opinion  on  whether  the  BOE  should  have  authority  to  act,  independently 
of  the  Board  and  the  Office  of  the  Chairman  ;  b)  If  the  BOE  should  be  independ- 
ent of  the  Board,  how  should  that  independence  be  achieved  and  implemented? 
c)    Should  the  Director  of  the  BOE  be  ai)p()inted  by  the  Chairman,  the  full 


« .Tapan  Airlines  :  $30,000  ;  Air  India  :  $45,000  ;  Aeroflot :  $40,000. 
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Board,  the  President,  with  or  without  the  advice  and  consent  of  the  Senate,  or 
in  some  other  manner?  d)  Should  the  Director  of  the  BOE  be  barred  from  serv- 
ing on  the  Board  for  a  period  of  time  subsequent  to  his  or  her  tenure  as  BOE 
Director?  e)  AVhat,  if  anything,  is  different  about  the  functions  of  the  BOE 
that  would  require  more  or  less  independence  from  the  Board  when  compared 
to  other  Bureaus  of  the  CAB  ? 
Answer: 

a)  The  functions  of  the  Bureau  of  Enforcement  make  it  mandatory  that  the 
Bureau  Act  independently  of  the  Board,  at  least  to  the  extent  that  the  Bureau 
acts  as  an  administrative  prosecutor.  In  those  cases  where  the  Bureau  files 
administrative  complaints,  hearings  are  held  before  Administrative  Law  Judges. 
The  Judges"  decisions  are,  in  turn,  appealable  to  the  Board.  To  ensure  total 
fairness  to  all  parties,  the  Board  must  not  be  allowed  to  become  involved  in  such 
a  proceeding  at  any  time  prior  to  its  hearing  the  case  on  appeal. 

It  should  be  noted,  however,  that  there  are  occasions  wherein  the  Bureau  acts 
in  the  name  of  the  Board  (see  14  CFR  385.22).  In  such  cases,  it  is  proper  for 
the  Board  to  be  aware  of  the  details  of  the  Bureau's  activities.  It  is  especially 
important  that  the  Bureau  be  able  to  retain  these  delegated  activities,  especially 
the  authority  to  bring  law  suits  in  the  federal  courts  to  enforce  the  Federal 
Aviation  Act. 

b)  To  a  certain  extent,  the  present  regulatory  scheme  already  contemplates 
Bureau  independence.  Rue  20G  or  the  Boaul's  Rules  of  Practice  (14  CFR  302.206) 
authorizes  the  Director  of  the  Bureau  to  institute  proceedings  if  he  has  reason- 
able grounds  to  believe  that  violations  have  occurred.  This  authority  to  institute 
proceedings  is  not  reviewable  ))y  the  Board.  However,  there  is  no  language 
in  Rule  206  which  specifically  recognizes  Bureau  independence  in  tlie  administra- 
tive area.  Such  a  change  would  be  helpful. 

Obviously,  however,  the  most  effective  way  of  assuring  Bureau  independence 
is  a  statutory  amendment  to  the  Federal  Aviation  Act  specifically  establishing 
a  Bureau  of  Enforcement  and  setting  forth  its  functions  and  relationship  to  the 
Board.  If  such  a  statutory  amendment  were  contemplated,  it  would  be  important 
to  assure  that  the  Board  could  also  delegate  to  the  Bureau  those  functions  pres- 
ently delegated  under  14  CFR  385.22. 

Finally,  it  is  important  to  note  that  continued  Congressional  oversight  will 
go  a  long  way  to  ensuring  Bureau  independence.  By  more  closely  monitoring 
the  activities  of  the  independent  regulatory  agencies.  Congress  will  be  able  to 
prevent  any  misuse  of  staff  functions. 

c)  In  our  opinion,  in  order  to  help  assure  independence  from  the  Chairman's 
office,  the  Director  of  the  Bureau  should  be  appointed  by  the  full  Board.  In  addi- 
tion, the  Director  should  not  be  a  schedule  C  (political)  appointment.  We  also 
feel  that  some  consideration  should  be  given  to  appointing  the  Director  for  a 
fixed  term  of  years. 

d)  "We  see  no  benefit  in  barring  the  Director  of  the  Bureau  of  Enforcement 
from  serving  on  the  Board  for  an  interim  period  of  time  subsequent  to  his  or 
her  tenure  as  BOE  Director.  To  do  so  would  be  to  potentially  deprive  the 
Board  and  tlie  public  of  the  experience  and  expertise  inherent  in  the  position 
for  the  job  of  regulating  the  airline  industry.  Such  qualifications  can  give  the 
Board  an  added  dimension  in  its  consideration  of  cases  presented  for 
adjudication. 

e)  The  Bureaii's  relationship  to  the  Board  is  different  from  other  Bureaus. 
Only  the  Bureau  of  Enfoi'cement's  actions  are  accusatory  in  nature.  As  such, 
the  Board,  in  dealing  with  BOE  matters,  is  acting  in  a  judicial  capacity.  With 
respect  to  other  Bureaus,  the  Board  is  acting  more  as  a  policymaker :  indeed 
in  these  circumstances  the  Board  may  be  considered  more  legislative  than 
judicial. 

It  is  important  that  the  public  know  that  the  Board,  in  its  judicial  capacity, 
is  free  from  any  color  of  improper  ex  parte  contact  or  prejudgment.  Accordingly, 
the  Board's  relationship  witli  the  Bureau  must  be  kept  at  arms  length,  at  least 
with  respect  to  administrative  enforcement  actions. 

Question  2.  a)  On  the  question  of  Air  Europe,  if  in  fact  the  proposed  Air 
Europe  operation  violated  the  Federal  Aviation  Act,  or  the  ndes  and  regulations 
of  the  CAB,  is  the  responsibility  for  taking  legal  action  against  Air  Europe  a 
function  of  the  Bureau  of  Enforcement?  b)  If  so,  is  that  responsibility  a  function 
of  the  BOE  exclusive  of  any  other  Bureau  or  office  of  the  Board?  c)  What  is 
the  normal  and  ordinary  procedure  for  taking  enforcement  action  against  a  firm 
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or  entity  that  is  thought  to  be  violating  the  Federal  Aviation  Act  or  the  rules 
and  regulations  of  the  CAB?  d)  Was  the  BOE  ever  consulted  on  or  requested 
to  take  action  on  the  proposed  Air  Europe  operation?  e)  If  so,  by  whom  were 
you  consulted  or  requested  to  take  action?  f)  What  action,  if  any,  were  you 
requested  to  take?  g)  What  action  if  any  did  you  take?  h)  What  was  the 
reason  for  taking  the  action  you  did  take?  i)  Did  the  Bureau  of  Enforcement 
determine  whether  or  not  the  prouosed  Air  Europe  operation  was  lawful  or 
unlawful  and,  if  so,  what  determination  did  BOE  make? 

Answer : 

a)  Yes,  the  Bureau  of  Enforcement  would  have  the  responsibility  of  taking 
legal  action  if  reasonable  grounds  for  believing  that  the  Act  had  been  violated 
were  found. 

b)  If  administrative  action  were  taken,  only  the  Bureau  of  Enforcement 
could  institute  such  legal  action.  If  Federal  court  action  were  contemplated,  the 
Bureau  could  act  in  the  name  of  the  Board,  but  it  would  also  be  theoretically 
po.^sible  for  the  Board  to  act  directly  through  the  Office  of  the  General  Counsel. 

c)  Under  normal  circumstances,  the  Bureau  of  Enforcement  would  investigate 
a  problem,  assemble  the  facts  and  make  a  legal  determination  as  to  whether 
those  facts  constituted  violations  of  the  Act.  If  so,  legal  action  could  be  instituted 
without  any  consultation  with  the  Board  or  other  Bureaus. 

d)e)f)  The  Bureau  was  never  consulted  on  or  requested  to  take  action  with 
respect  to  the  Air  Europe  operation. 

g)h)i)  In  fact,  the  Bureau  took  no  action.  Lawyers  in  the  Bureau  were 
requested  to  prepare  a  legal  memorandum  on  the  legality  of  the  proposed  Air 
Europe  operation.  The  issue  to  be  decided  was  whether  the  operation  would  con- 
stitute "air  transi)ortation"  within  the  meaning  of  the  Act.  This  issue  is  neces- 
sarily fact-sensitive,  and  we  were  never  able  to  conclude,  on  the  facts  as  we  had 
them,  that  the  operation  was  illegal. 


[The  following  letter,  containing  information  pertinent  to  the  hear- 
ings of  February  18  and  19,  was  submitted  for  the  record.] 
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April  4,  1975 


Professor  Stephen  Breyer 

Harvard  Law  School 

Cambridge,  Massachusetts  02138 

Dear  Steve: 

When  we  met  with  you  on  March  13,  I  promised  to  send  you  some 
additional  information.  I  apologize  for  the  delay  in  getting 
back  to  you.  Unfortunately,  our  cost  accountants  have  been 
tied  up  on  a  major  study  and  I  needed  their  help  to  prepare 
the  data  you  requested  to  supplement  our  previous  response  to 
Question  21. 

Enclosed  you  will  find  the  following: 

1.  A  copy  of  a  wire  that  was  sent  to  all  of  our  reservations 
offices  establishing  procedures  to  be  followed  when 
customers  inquire  about  fares.  You  will  note  that  we  are 
instructing  our  reservations  agents  to  quote  the  regular 
one-way  full  fare  and  then  follow  up  by  saying,  "We  have 
other  fares  depending  on  when  you  travel.  When  are  you 
planning  to  leave?"  As  you  evidenced  concern  regarding 
the  language  in  our  reservations  procedures  manual,  I 
would  like  to  give  you  full  credit  for  being  the 
inspiration  for  these  new  instructions!  However,  honesty 
compel  Is  me  to  point  out  that  they  were  issued  at  9  a.m. 
the  morning  after  we  met  with  you.  The  close  timing  of 
this  wire  and  our  visit  with  you  was  coincidental. 

2.  Some  information  regarding  "Demand  Schedule"  fares. 
(Demand  Schedule  is  TWA's  name  for  this  advance-purchase 
fare.  We  use  the  term  "Look  Ahead  Plan".) 

a.  Two  advertisements  which  ran  in  Boston  newspapers. 
One  of  these  ran  about  a  year  ago  and  was  devoted 
exclusively  to  the  Look  Ahead  Plan  fares.  The 
second  ad,  which  ran  on  March  3,  shows  how  we 
include  the  Look  Ahead  Plan  in  advertising  that 
offers  various  promotional  fares. 

b.  A  table  showing  the  advertising  expenditures  we 
have  made  in  support  of  the  Look  Ahead  Plan  fares. 
These  numbers  represent  media  costs.  Where  an 
advertisement  covered  more  than  one  subject,  we 
have  used  a  prorated  amount  (e.g.,  one-third  of 
the  cost  of  the  March  3  ad  would  be  charged  to 
the  Look  Ahead  Plan.) 


633  Third  Avenue  New  York.  New  York  10017 
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c.  A  table  showing  the  utilization  for  each  of  the  three 
transcontinental  carriers  of  the  maximum  available 
seats  permitted  under  Demand  Schedule  tariffs  from 
July,  1974  through  February,  1975.  You  will  note 
that  despite  the  very  substantial  discounts  that  are 
offered  (31%-43%  for  Boston-Los  Angeles),  we  have  not 
exactly  been  overwhelmed  by  the  response  from  the 
traveling  public.  The  data  shown  cover  our  experience 
on  scheduled  service.  Under  the  original  TWA  Demand 
Schedule  tariff,  all  service  had  to  be  provided  on 
special  charter  flights.  Because  of  the  TWA  strike 
in  November  and  December,  1973  and  the  subsequent 
fuel  crisis,  we  have  only  one  month's  experience 
operating  under  a  "separate-plane"  approach.  In 
October,  1973,  we  flew  46  transcontinental  trips  at 
an  overall  load  factor  of  70%.  It  is  this  experience 
which  leads  us  to  suggest  to  you  that  any  pricing 
scheme  based  upon  "plane-load  costing"  must  use  a 
maximum  70%-75%  load  factor  to  be  realistic. 

Additional  data  in  response  to  Question  21  showing  the  use 
of  a  B-747  on  the  New  York-Los  Angeles  route,  and  a 
B-727-200  ("stretch")  on  the  Chicago-New  York  and  Boston- 
Washington  routes.  You  will  undoubtedly  note  that  the 
fully-allocated  cost  of  a  B-727-200  round  trip  in  the 
Boston-Washington  market  is  less  than  that  which  I 
submitted  to  the  Subcommittee  as  part  of  my  testimony 
during  the  Boston  hearing.  The  reason  for  this  apparent 
discrepancy  is  that  in  our  original  answer  to  Question  21 
we  used  system  average  costs  for  each  equipment  type. 
In  other  words,  we  used  average  landing  fees,  fuel  costs, 
crew  pay,  and  depreciation  based  upon  the  way  we  actually 
use  our  727-200  fleet  throughout  our  system.  In  respond- 
ing to  Question  21,  we  probably  would  have  been  more 
accurate  to  say  that  "these  are  the  costs  of  flying  an 
average  399,  733  and  2474-mile  segment".  For  the  Boston 
hearing,  I  used  actual  costs  associated  with  operating 
at  Boston  and  Washington  (e.g.,  landing  fees,  fuel  costs, 
ramp  times,  etc.)  as  well  as  an  assumption  of  reduced 
utilization  resulting  from  "locking  in"  airplanes  to  a 
commuter- type,  turnaround  operation.  These  costs  are 
higher  than  those  for  an  average  segment  of  399  miles. 

A  table  showing  the  distribution  of  our  segments  in  terms 
of  those  that  make  a  fully-allocated  profit,  those  which 
do  not  cover  out-of-pocket  costs,  and  those  which  cover 
out-of-pocket  but  not  fully-allocated  costs.  You  will 
note  that  our  segments  are  about  evenly  divided  among  the 
three  categories,  although  approximately  two-thirds  of 
our  revenue  and  revenue  passenger  miles  are  derived  from 
segments  which  make  a  fully-allocated  profit.  The  real 
question,  which  we  discussed  when  we  were  together  on 
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March  13,  is  how  many  of  the  52  "loss"  segments  would  we 
in  fact  abandon  if  regulatory  procedures  were  modified  to 
encompass  a  freedom  of  entry  (and  exit)  policy.  As  you 
correctly  pointed  out,  the  decision  to  cancel  a  flight 
between  two  points  is  not  made  simply  on  whether  the 
revenue  is  sufficient  to  cover  the  costs  of  operation. 
We  must  evaluate  the  down-line  revenue  contribution  of 
through  and  connecting  traffic. 

I  cannot  give  you  a  satisfactory  answer  to  your  question 
except  to  reiterate  our  belief  that  a  freedom  of  entry 
policy  would  result  in  the  abandonment  of  a  substantial 
amount  of  current  scheduled  service.  The  reason  I  can't 
give  you  a  direct  answer  is  that  I  need  a  further 
assumption  regarding  the  profitability  of  our  long-haul 
routes  under  a  freedom  of  entry  system.  For  instance, 
today  we  operate  in  the  Los  Angeles-San  Diego  market  at 
a  substantial  out-of-pocket  loss.  The  reason  we  do  this 
is  that  we  carry  a  great  deal  of  traffic  on  this  segment 
which  either  connects  at  or  rides  through  Los  Angeles  on 
long-haul  flights  which  operate  into  and  out  of  Los 
Angeles  at  a  profit.  As  long  as  those  Los  Angeles  trips 
are  profitable,  we  can  probably  justify  our  loss  flights 
in  the  Los  Angeles-San  Diego  market.  However,  if,  as  we 
believe  is  likely,  a  freedom  of  entry  policy  would  change 
long-haul  Los  Angeles  flights  from  their  current  profit- 
able status  to  marginal  or  loss  operations,  we  could  no 
longer  tolerate  the  level  of  our  current  losses  in  the 
Los  Angeles-San  Diego  market,  and  we  would  have  to  cut 
back  our  level  of  service.  The  exact  same  logic  would 
apply  to  the  loss  operations  we  are  currently  experienc- 
ing in  feeder  markets  such  as  Chicago-Detroit/Indianapolis/ 
Cincinnati ,  Detroit-Syracuse/Buffalo,  Cincinnati -Charleston/ 
St.  Louis,  New  York-Hartford/Providence,  etc.  In  other 
words,  if  American  Airlines  can  continue  to  operate  a 
part  of  its  system  at  a  large  enough  profit  to  offset  the 
losses  on  a  certain  number  of  segments,  we  would  not 
cancel  service  on  loss  segments.  On  the  other  hand,  if 
no  long-haul  route  is  more  than  marginally  profitable, 
then  it  is  quite  obvious  that  each  segment  will  have  to 
stand  on  its  own  and  we  will  be  unable  to  support  any 
operation  which  cannot  cover  its  direct  out-of-pocket 
costs. 

Finally,  you  asked  us  to  list  the  various  ways  that  we  saw  to 
provide  "cheap"  seats  to  the  general  public.  There  are,  of 
course,  the  two  basic  alternatives  of  going  the  charter  or 
"isolated  aircraft"  approach  or  providing  low  fares  concur- 
rently with  scheduled  airline  service.  There  are  several 
problems  with  the  "plane-load"  approach.  The  first  and  most 
important  one  is  that  if  you  are  going  to  base  your  price  on 
a  plane  full  of  passengers,  there  must  be  some  means  to  ensure 


51-146  O  -  76  -  pt.2  -  26 


1144 


American  Airlines  sneet  no  4 


that  the  plane  is,  in  fact,  full.  Otherwise,  by  definition 
your  operation  is  uneconomic  and  therefore  not  viable  over  the 
long  term.  To  ensure  a  plane  load  of  passengers  means  that 
you  won't  take  off  until  you  are  filled  (or  are  filled  to  the 
degree  necessary  to  cover  costs  if  you  have  priced  your  opera- 
tion on  less  than  a  100%  load  factor).  If  you  won't  take  off 
until  you  have  enough  revenue  to  make  the  flight  pay  for 
itself,  you  obviously  cannot  guarantee  the  passenger  a  definite 
day  and  time  of  departure  until  you  have  enough  reservations 
to  fill  the  plane.  This  problem  is  not  theoretical.  It  is 
exactly  what  happened  with  the  North  Atlantic  TGC  operators 
in  1974.  Many  passengers  made  reservations  only  to  be  told 
later  that  not  enough  passengers  had  signed  up  and  the  flight 
would  not  operate. 

The  second  major  problem  with  the  charter  approach  is  that  it 
inevitably  results  in  a  deterioration  of  scheduled  service  as 
price-sensitive  passengers  will  no  longer  move  on  scheduled 
flights.  With  only  full-fare  business  and  personal  emergency 
traffic  to  support  it,  scheduled  service  will  obviously  be 
reduced.  The  third  problem  with  the  plane-load  approach  to 
cheap  fares  is  that  it  can  only  work  in  a  limited  number  of 
markets.  It  may  make  sense  in  the  New  York-Los  Angeles  market, 
but  it  simply  will  not  work  between  Dayton  and  San  Diego. 

As  I  said  in  response  to  one  of  Senator  Kennedy's  questions, 
the  real  challenge  is  to  find  a  way  to  "marry"  scheduled 
service  with  the  economies  that  only  result  from  a  full  plane 
load.  We  see  four  possibilities  under  a  scheduled-service 
approach.  The  key  to  each  one,  however,  is  to  limit  the 
number  of  cheap  seats  so  that  the  overall  revenue  per  plane 
mile  is  sufficient  to  enable  a  profitable  operation  at 
achievable  load  factors.  The  four  approaches  are  as  follows: 

1.  Standby  Fares  -  Unless  there  is  a  limitation  on  the  number 
of  seats  made  available  for  standby  passengers  or  the 
overall  airline  industry  operates  at  a  significantly 
higher  load  factor  than  is  the  case  today,  the  massive 
dilution  in  revenue  resulting  from  a  no-reservations  fare 
would  seem  to  preclude  this  alternative. 

2.  Part  Charter  -  Under  this  concept  an  airline  would  sell  a 
number  of  its  seats  to  a  third  party  at  a  wholesale  price. 
The  third  party  would  then  resell  the  seats  to  the  public, 
marking  them  up  to  cover  his  costs  and  the  risks  he  runs 
in  not  being  able  to  sell  them  all.  The  danger  here  is 

in  allowing  third  parties  to  control  such  an  important 
part  of  our  business,  particularly  if  they  develop  the 
clout  to  force  us  to  reduce  our  price  to  them. 
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3.  Steerage  Class  -  The  provision  of  a  high-density,  no-frills 
third  class  of  service  generally  makes  economic  sense  in 
that  the  fare  reductions  would  be  based  on  actual   cost 
savings.     Unfortunately,  under  the  present  regulatory 
situation,  where  Continental   has  successfully  challenged 
the  CAB'S  authority  to  tie  fare  levels  to  seating  density, 
no  carrier  can  afford  to  invest  in  converting  parts  of 

its  planes  into  true  high-density  sections  when  it  knows 
that  its  competitor  will   be  able  to  match  the  low  fare  with 
a  more  luxurious  level   of  accommodations  and  amenities. 
This  is  precisely  the  point  we  made  in  objecting  to 
National's  proposed  "no  frills"  service.     The  so-called 
savings,  which  amount  to  no  more  than  $4-5  from  eliminating 
the  meal,  cannot  justify  the  reduction  in  fares  they  are 
of f eri  ng . 

4.  Advance  Booking  -  Here  we  would  simply  make  a  certain 
number  of  seats  available  at  a  low  price  which  would  be 
sold  on  a  first-come,  first-served  basis.     As  with  theatre 
tickets,  when  the  seats  are  all   sold  out,  no  more  can  be 
offered  to  the  public.     This  approach  eliminates  all   the 
undesirable  features  of  a  promotional   fare  system  with 

its  myriad  of  restrictions  and  qualifications  by  making 
eligibility  conditional   on  one  simple  factor--namely,   if 
you  want  a  seat  you  have  to  buy  it  early  before  they  are 
all   used  up. 

There  may  be  other  approaches  that  could  be  used  to  provide 
cheap  fares,  but  I  think  they  would  be  some  variation  on  those 
we  have  listed  above. 


I  hope  that  this  additional    information  is  helpful   to  you  in 
preparing  your  report.     We  look  forward  to  the  opportunity  to 
review  your  draft. 

Sincerely, 


Randall  Mai  in 
Vice  President 
Marketing  Planning 


Attachments 


cc:  Mr.  W.  D.  Stewart,  Jr. 
Mr.  C.  L.  Strickler 
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AMERICAN  AIRLINES.  INC. 
FLIGHT  COSTS  ON  SELECTED  SEGMENTS  U 


Cost  Per      Cost  Per      Cost  Per 
Round  Trip  i/   Seat  Mile   Passenger  Mile  1/ 


Fully-All  oca  ted  Costs 


New  York-Los  Angeles    $58,43?       3.47(t        6.31(t 
Chicago-New  York         8,145       4.59         8.34 
Boston-Washington        5,752       5.96        10.82 


Direct  Operating  Costs 


New  York-Los  Angeles 
Chicago-New  York 
Boston-Washington 


19,066 

1.73* 

3.14* 

3,269 

1.84 

3.35 

1,992 

2.06 

3.75 

Incremental  Costs 


4/ 


$42,557 

2.53* 

4.60* 

6,256 

3.53 

6.41 

4,470 

4.63 

8.41 

New  York-Los  Angeles 
Chicago-New  York 
Boston-Washington 


1/  Based  on  1973  unit  costs  increased  by  industry  cost 
increases  of  11.56%  to  June,  1974. 


2/  B747  aircraft  (340  seats)  New  York-Los  Angeles, 
B727-200  aircraft  (121  seats)  on  other  segments, 


3/  Passenger  miles  at  55%  load  factor. 


4/  Total  costs  excluding  Depreciation,  Sales  and 
Advertising,  and  General  and  Administrative 
Expense  and  Return  on  Investment. 
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COMPARISON  OF  DEMAND  SCHEDULE 
TRAFFIC  AND  AVAILABLE  SEATS 


1974 


AA 


TWA 


UNITED 


Psgrs.    Seats    Psgrs.    Seats    Psgrs.    Seats 


July        5,055     7,966     7,608    9,662     5,885    10,237 
%   Sold         63.5  78.7  57.5 


August 
%   Sold 


7,335    10,290    10,191    12,434 
71.3  82.0 


8,636    12,538 
68.9 


September    5,050    13,504    7,274    16,352    6,197    16,064 
%  Sold         37.4  44.5  38.6 


October      5,493    17,266    9,255    21,344    6,904    21,599 
%  Sold         31.8  43.4  32.0 


November 
%   Sold 

3,691    17,056 
21.6 

6,372    20, 
30.8 

,656 

4,210  20,845 
20.2 

December 
%  Sold 

7,499    17,624 
42.5 

9,643    21, 
45.2 

,344 

5,593  14,179 
39.4 

1975 

January 
%  Sold 

4,524    17,624 
25.7 

5,748    21, 
26.9 

,344 

3,595  16,737 
21.5 

February 
%  Sold 

2,872    15,920 
18.0 

n/a 

2,485  19,440 
12.8 

CAB  REGULATION  OF  DOMESTIC  AIR  FARES 

TUESDAY,  FEBRUARY  25,  1975 


U.S.  Sexate, 
Subcommittee  ox  Admixistrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Washi7igton,  B.C. 
The  subcommittee  met,  pursuant  to  notice,  at  9 :40  a.m.  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  Edward  M.  Kennedy  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Senators  Kennedy  (presiding)  and  Thurmond. 
Also  present :  Stephen  Breyer.  special  counsel ;  Philip  Bakes,  assist- 
ant counsel ;  and  Thomas  M.  Susman,  chief  counsel. 

OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  The  Administrative  Practice  and  Procedure 
Subcommittee  is  in  the  process  of  holding  a  series  of  hearings  into  the 
Civil  Aeronautics  Board's  success  at  ensuring  the  consumer  adequate 
air  service  at  reasonable  prices. 

The  central  thought  to  emerge  from  the  testimony  so  far  is  that 
greater  reliance  on  competitive  market  forces  will  improve  the  eco- 
nomic performance  of  the  industry  and  result  in  lower  rates,  Avill  re- 
duce excess  capacity,  and  will  provide  the  consumer  with  a  wider  and 
more  attractive  range  of  service  and  price  options.  The  testimony  so 
far  indicates  that  many  consumers  now  pay  an  artifically  inflated 
price  for  air  transportation  because  of  CAB  policies  which  shelter 
carriers  from  competition.  Present  policies  result  in  protection  of  the 
least  efficient  airlines,  rates  substantially  above  efficient  costs,  and  a 
distortion  of  competitive  forces.  Texas  and  California  give  us  exam- 
ples of  unregulated,  intrastate  carriers  charging  25-50  percent  below 
fixed  rates  without  loss  in  safety  or  reliability. 

A  reduction  in  Government  regulation  is  necessary.  In  times  of 
inflation,  recession,  and  energy  difficulties,  the  public  cannot  afford  the 
extravagances  created  by  the  present  regulatory  system.  Passengers 
now  find  airlines  competing  for  their  patronage  through  fancy  cuisine, 
attractive  stewardesses,  multicolored  planes,  piano  bars,  and  free 
liquor.  I  think  my  constituents  would  much  prefer  to  have  the  right 
to  choose  to  forego  these  frills  in  preference  to  lower  prices. 

Xow,  our  first  witness  this  morning  is  Mr.  Raph  Xader.  Mr.  Xader 
founded  the  Aviation  Consumer  Action  project  in  1971  and  has  been 
a  persistent  critic  of  aviation  regulation  and  the  airline  industry.  He 
has  testified  before  this  subcommittee  previously  on  the  subject  of 
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public  participation  in  administrative  proceedings.  We  are  pleased 
to  have  Mr.  Nader  here.  I'm  not  always  agreeing  with  Mr.  Nader  on 
some  of  his  policies,  and  with  some  of 'them  I  have.  We  are  pleased  to 
have  you  here,  Mr.  Nader,  you  may  proceed. 

STATEMENT    OF   RALPH   NADER,   ACCOMPANIED  BY   REUBEN  B. 
ROBERTSON,  ATTORNEY,  AVIATION  CONSUMER  ACTION  PROJECT 

Mr.  Nader.  Thank  you,  Senator  Thurmond.  With  me  is  Keuben 
Robertson,  who  is  counsel  to  the  Aviation  Consumer  Action  project 
and  will  be  available  to  reply  in  detail  to  some  of  the  inquiries  by  the 
subcommittee  relating  to  the  CAB,  along  with  myself. 

The  too  familiar  picture  unfolding  as  these  hearings  progress,  is 
that  of  Government  regulation  wholly  indentured  to  the  perceived 
interests  of  a  few  oversized,  inefficient  corporations  at  vast  public  cost. 

During  the  past  weeks  your  inquiry  has  focused  on  such  vital  regula- 
tory issues  as  entry  and  route  policies,  enforcement  practices,  tariff 
rules,  and  consumer  protection.  In  all  of  these  areas  the  testimony  has 
shown  how  the  Board  has  sacrificed  the  public's  needs  and  rights  to 
the  short-term  desires  of  a  handful  of  scheduled  airlines.  Charter  air- 
lines that  provide  low-cost  travel  opportunities  have  been  harassed 
and  threatened  with  extinction  by  the  Civil  Aeronautics  Board.  New 
firms  have  been  prevented  by  CAB  officials  from  implementing  imagi- 
native new  operating  concepts  and  ruthlessly  driven  out  of  business. 

Comnumities  throughout  the  nation  have  been  deprived  of  needed 
air  service,  even  where  the  carriers  are  willing  to  provide  it,  by  the 
Board's  unspoken  and  illegal  "route  freeze  policy."  Consumer  abuse 
has  been  tolerated  and  shielded  by  the  Board's  policies  and  practices, 
and  the  agency's  enforcement  program  has  been  dedicated  not  to  the 
protection  of  the  public  but  rather  to  the  elimination  of  competition  for 
scheduled  airlines. 

IXTRASTATE  AXD  INTERSTATE  FARES  COMPARED 

As  you  turn  now  to  focus  upon  airlines  rate  regulation  by  the  CAB, 
the  same  pattern  will  be  documented.  A  situation  I  encountered  several 
years  ago  is  illustrative  of  a  number  of  the  proiblems.  I  was  on  a  trip 
from  Washington  to  San  Francisco,  thence  to  Los  Angeles  and  back  to 
Washington,  all  on  United  Air  Lines.  United  charged  me  $35  for 
tlie  400-mile  segment  between  San  Francisco  and  Los  Angeles,  ap- 
proximately double  what  other  passengers  were  paying  for  the  same 
segment.  Part  of  this,  I  later  discovered,  was  the  result  of  an  oA^ercharge 
by  United,  so  that  I  became  one  of  millions  of  Americans  subjected  to 
that  endemic  airline  abuse.  But  I  was  also  subject  to  a  discriminatory 
tariff  scheme  keyed  to  the  "interstate"  versus  "intrastate"  nature  of  the 
passenger's  travel,  whereby  the  traveler  whose  voyage  is  entirely  with- 
in the  State  of  California  is  charged  considerably  less  for  the  same 
flight  than  the  passenger  on  an  interstate  itinerary'.  If  I  had  purchased 
my  Los  Angeles-San  Francisco  ticket  in  California  and  not  in  con- 
junction with  the  other  portions  of  my  travel,  I  too  could  have  received 
the  lower  fare  and  escaped  the  gouge  applied  to  interstate  travelers. 

How  could  this  be?  The  whole  point  of  Federal  regulation  of  airline 
fares,  I  thought,  was  to  prevent  discrimination  of  just  this  kind,  and 
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to  assure  than  consumers  could  obtain  interstate  air  transportation  at 
the  lowest  feasible  cost.  I  fi<iured  the  CAB  to  be  tlie  agency  that  would 
insure  this,  at  least  in  this  rather  raw  extreme. 

Further  inquiries  produced  an  even  more  curious  discovery,  that 
the  reason  behind  United's  discriminatory  fare  structure  is  to  combat 
the  price  competition  of  a  few  relatively  small  "intrastate"  airlines 
w^ithin  California,  not  regulated  by  the  CAB,  which  offer  much  lower 
air  fares  between  a  number  of  California,  and  now  Texas,  cities. 

Thus  the  message  became  clear.  If  the  unregulated  airlines,  operat- 
ing in  a  more  competitive  environment,  can  and  do  offer  significantly 
lower  fares  than  those  regulated  by  the  CAB  then  Federal  regulation 
would  seem  to  be  harming  consumers,  not  helping  them. 

THE    COST   OF   REGULATION 

Various  estimates  haA'e  been  made  of  how  much  CAB  rate  regula- 
tion is  costing  consumers  each  year.  One  of  the  most  conservative  esti- 
mates is  that  of  the  Department  of  Transportation,  normally  a  stal- 
wart protectionist  for  the  scheduled  airlines,  which  is  now  contending 
that  air  fares  are  overpriced  by  approximately  10  percent.  Using  that 
figure,  the  domestic  trunklines  alone  are  extracting  $1  billion  a  year 
from  consumers  over  the  proper  levels,  as  a  result  of  the  CAB  policies. 
The  actual  total  cost  to  the  public  of  CAB  regulation  may  be  two  or 
three  times  that  figure. 

Since  the  late  sixties  the  CAB  has  been  on  a  binge  of  industrywide 
price  increases.  It  began  just  about  the  time  the  new  wide-body  jumbo 
jets  were  being  introduced  into  the  market,  the  planes  we  were  told 
would  open  new  vistas  for  low-cost  air  travel  that  would  be  affordable 
by  almost  everyone. 

Instead  of  fares  going  down  and  traA^el  being  enjoyed  by  more  and 
more  people,  the  result  has  been  just  the  opposite  so  that  most  Ameri- 
cans have  simply  been  priced  out  of  the  air  travel  market.  The  industry 
has  almost  exclusively  addressed  the  needs  and  desires  of  the  business 
traveler  and  the  luxury-class  vacationer,  while  the  needs  of  the  less 
affluent  are  systematically  ignored.  Thus,  when  Laker  Airways  pro- 
posed to  serve  the  "forfiro'tten  man"  with  no-frills  transatlantic  flights 
for  under  $100,  the  CAB  could  not  abide  such  impertinence  and 
squelched  the  proposal.  There  were  no  cries  from  the  U.S.  Chamber  of 
Commerce  on  that  one. 

THE    2  0    PERCENT  FARE   INCREASE   WITHIN   THE  LAST  YEAR 

During  the  past  year  alone,  the  Board  has  called  for  and  approved 
industrywide  fare  increases  totaling  20  percent,  capped  by  a  4  percent 
rise  last  November.  All  of  this  was  done  Avithout  hearings  or  inquii-y 
of  any  sort  into  what  the  effects  of  the  increases  would  be.  or  whether 
they  were  really  necessary  or  desirable  for  the  airlines.  In  fact,  the  last 
round  of  increases  in  November  brou.frht  about  an  inunediate.  precipi- 
tous drop  in  traffic  which  cut  sharply  into  the  industry^'s  profits. 

Both  the  carriers  and  the  Board  were  completely  unprepared  for  this 
institutional  masochism,  since  they  had  long  operated  mider  the  as- 
sumption that  their  customers  were  infinitely  snueezable.  ^V]\at.  after 
all,  could  these  customers  do :  Take  the  train  or  the  bus?  The  Board,  m 
fact,  has  even  developed  an  absurd  mathematical  formula  which  pre- 
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diets  that,  whatever  the  price  increase,  it  will  result  in  greater  net 
revenues  for  the  industry.  Apparently  this  is  the  CAB's  attempt  to 
repeal  the  economic  law  of  demand  elasticity.  It  didn't  work  in  Novem- 
ber, however,  and  the  airlines  had  to  rush  back  with  a  series  of  new 
"discount"  type  fares  in  an  effort  to  win  back  some  of  their  lost  custo- 
mers and  bolster  their  suddenly  sagging  profits. 

I  might  add,  Mr.  Chairman,  that  the  situation  would  even  be  worse 
if  the  airlines  had  decent  surface  competition,  that  is  decent  trains  be- 
tween cities  200,  300,  or  more  miles  apart.  Then  the  plight  of  the  air- 
lines would  be  even  more  serious  under  this  kind  of  CAB-airline 
cartel. 

THE   IXTEXT   OF   COXGRESS   AND   CAB   PERFORMANCE 

The  Board's  rate  regulation  has  produced  quite  the  opposite  of  the 
results  Congress  anticipated  and  set  forth  in  the  Federal  Aviation  Act. 
Instead  of  efficiency  we  have  widespread  waste  and  an  airline  industry 
that  operates  at  only  half  its  capacity.  Instead  of  low  fares  we  have 
rates  that  are  much  higher  than — in  some  cases  double — those  of  unreg- 
ulated airlines.  Instead  of  promoting  price  competition,  the  Board  has 
a<"tivelv  suppressed  it,  acting  less  as  a  regulator  than  a  cartel  manager. 
The  Board  has  restrained  innovation  and  experimentation  which 
might  have  stimulated  greater  development  of  the  air  transport  indus- 
try. Instead  of  eliminating  discrimination  and  unfair  consumer  prac- 
tices, the  CAB  has  tolerated  and  fostered  them. 

There  are  some  people  in  the  airlines,  Mr.  Chairman,  who  still  would 
like  to  do  it  the  old  way,  competitively.  With  their  pioneer  spirit, 
their  activities  could  perhaps  open  up  some  new  routes  and  service 
concepts.  But  these  are  very  mild  and  meek  voices  within  the  overall 
airline  management  quest  /or  security,  however  dwindling  the  routes 
may  become  under  that  kind  of  security.  Throughout  these  hearings 
you  have  been  asking  witnesses  their  opinions  why  the  many  regulatory 
deficiencies  have  come  about.  I  would  like  to  address  briefly  that  key 
inquiry  in  terms  of  some  identifiable  institutional  problems.  It  might 
be  wise,  Mr.  Chairman,  to  ask  Howard  "Westwood  who  is  a  lawyer  for 
Covington  and  Burling  to  come  and  testify  before  these  hearings.  Mr. 
Westwood  was  the  architect,  at  a  verv  youns:  age,  in  the  late  thirties, 
of  the  Civil  Aeronautics  Board  itself,  working  with  the  airlines,  and 
perhaps  he  has  some  opinion  that  he  could  express  about  CAB  and  the 
way  it  has  been  operating.  Anyway,  as  his  former  colleague.  Dean 
Atcheson  once  phrased  it,  "He  was  present  at  the  creation"  and  could 
provide  some  interesting  insights  into  his  creation. 

The  CAB  is  a  sick  agency,  perhaps  irreversibly.  If  it  can  and  should 
be  saved,  these  are  some  of  the  problems  that  must  be  dealt  with  at  once. 
I  must  sav  that  anesthesia  is  totally  useless  with  the  CAB,  you  don't 
give  anesthesia  to  an  enervated  being.  There  must  be  more  funda- 
mental approaches  to  deal  with  this  agency. 

At  the  outset,  it  is  apparent  that  the  Board  has  been  operating 
imder  an  inverted  system  of  priorities  which  value  industry  interests 
over  those  of  the  public.  There  has  been  a  fundamental  confusion  of 
purpose,  stimulated  in  part  by  the  statutory  provisions  which  call  for 
tlie  Board  to  "promote"  as  well  as  regulate  air  transportation.  The 
Board  has  seized  upon  and  exaggerated  this  language  to  the  degree 
tliat  its  promotional  zeal  has  overridden  any  commitment  to  the  pro- 
tection of  consumers.  Congress  must  certainly  share  some  of  the  blame 
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on  this  point,  both  for  not  clarifying  the  statutory  mandate  as  the 
airline  industry  left  its  infancy  after  World  War  II  and  became  the 
dominant  mode  of  intercity  and  transcontinental  travel  it  is  today, 
and  for  its  inadequate  oversight  of  the  Board's  policies  and  activities.' 

The  quality  of  appointments  to  the  Board  must  be  significantly 
upgraded. 

Senator  Kexnedy.  You  say  that  Congress  shares  the  blame  for  not 
clarifying  the  statutoi-y  mandate. 

Mr.  Nader.  Yes. 

Senator  Kennedy.  How  do  you  think  it  ought  to  be  clarified  ? 

Mr.  Nader.  Well,  one  way  it  should  be  clarified  is  to  eliminate  the 
promotional  role  of  the  CAB,  and  emphasize  the  service  role  to  com- 
munities and  customers.  I  have  further  suggestions  for  changes  that 
in  fact,  are  so  basic,  Mr.  Chairman,  that  the  recommendation  is  the 
abolition  of  the  CAB.  So,  that's  one  way  to  take  care  of  the  statutory 
mandate. 

CAB  members  :  APPOINTMENT  AND  SUBSEQUENT  EMPLOYMENT 
RESTRICTIONS 

Mr.  Nader.  The  quality  of  appointments  to  the  Board  must  be  signif- 
icantly upgraded  if  it  is  to  be  continued.  The  last  Chairman  of  CAB, 
Robert  Timm,  was  appointed  to  the  Board  largely  because  of  his 
background  in  Republican  politics  in  Washington  State. 

When  Lee  West  came  to  the  Board  as  a  member  2  years  ago,  hav- 
ing been  a  local  court  judge  in  Oklahoma,  he  had  no  background  either 
in  aviation  or  regulation,  and  was  astonished  to  have  been  chosen.  And 
when  is  the  last  time  anybody  was  appointed  to  the  Board  with  a  back- 
ground in  consumer  protection  ? 

Senator  Kennedy.  You  can't  have  it  both  ways,  though,  can  you? 
If  Board  members  were  brought  in  from  the  airline  industry  you  com- 
plain they  are  from  the  industry,  and  are  going  back  to  the  industry ; 
and  if  they  are  appointed  from  outside  the  industry  you  complain  that 
they  don't  have  any  background.  How  can  you  have  it  both  ways  ? 

Mr.  Nader.  There  are  people  who  are  knowledgeable  about  the  avia- 
tion industry  who  are  in  neither  category.  And  while  that  might  not 
account  for  all  five  of  the  members,  the  issue  is,  why  aren't  one  or  two 
of  these  spots  slated  for  people  who  are  consumer-oriented  in  the 
aviation  area. 

The  nominees  to  the  Board  receive  only  the  most  superficial  in- 
quiry from  the  Senate  as  to  their  qualifications  or  objectives  for  the 
job.  Similarly,  senior  staff  positions  filled  by  the  CAB  Chairman 
have  increasingly  been  given  to  persons  whose  only  claims  to  them  are 
political,  while  professionally  qualified  employees  find  jobs  elsewhere. 

Another  problem  touched  upon  in  some  of  the  prior  testirnony  is 
the  corruption  of  purpose  that  occurs  when  Government  officials  are 
preoccupied  with  their  next  job,  hoping  for  a  lucrative  position  in  the 
industry  they  are  supposed  to  be  regulating.  This  has  been  especially 
prevalent  at  the  CAB,  where  characteristically  Board  officials  who 
have  pleased  the  industry,  or  at  least  not  greatly  displeased  it,  are  re- 
warded with  high-paying  sinecures  afterwards.  A  ban  on  employment 
with  the  airlines  for  2  or  3  years  following  CAB  service  might  be  very 
beneficial  in  alleviating  this  problem.  This  is  a  point  of  regulatoi^  re- 
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foi-m  across  the  board  for  other  agencies  as  well.  It  would  also  provide 
a  certain  automatic  selection-out  process  for  individuals  without  a 
compelling  commitment  to  government  service  in  the  public  interest. 
CAB  work  should  not  be  viewed  as  on-the-job  training  for  the  airline 
industry. 

This  is  not  so  extraordinary  a  recommendation.  In  private  industry, 
executives  often  sign  contracts  with  their  employer  or  corporation 
saying  that  when  they  leave  the  company  they  will  not  join  another 
company  that  competes  with  them,  or  they  will  not  join  a  company  in 
the  industry.  Some  of  those  contracts  are  proscribed  under  the  anti- 
trust laws,  but  there  is  a  great  denl  of  lee^^-av  to  restrict  subsequent 
employment  under  private  contracting  concepts. 

CAB  ADMINISTRATIVE  PRACTICES 

Even  if  the  agency  wanted  to  do  a  good  job,  it  would  be  seriously 
impaired  in  doing  so  by  its  outmoded  and  inept  administration  prac- 
tices. My  subsequent  comments,  Mr.  Chairman,  will  not  do  justice  to 
the  depth  of  the  satire  which  the  CAB  deserves.  Beyond  mere  indigna- 
tion, it  now  is  in  the  realm  for  critical  satire. 

The  Board's  agenda  is  so  disorganized  that  major  cases  may  liter- 
ally be  "lost"  for  months  or  even  years  until  they  are  forgotten  or  too 
stale  to  be  decided.  When  one  of  my  colleagues  complained  to  the 
Board  several  years  ago  that  the  airlines  were  not  filing  required  re- 
ports on  their  ownership  and  control,  over  2  years  passed  without  ac- 
tion. This  was  a  formal  complaint  in  great  detail,  about  who  owns  the 
airlines.  Only  after  a  Federal  court  order  was  obtained  did  the  then 
director  of  enforcement,  Richard  O'Melia,  even  process  the  complaint. 
His  final  disposition  was  dismissal  of  the  complaint  on  the  grounds 
that  the  violations  alleged  were  by  then  too  old  to  bother  with. 

One  long  overdue  reform  needed  to  cope  with  officials  who  neglect 
their  duties  in  this  manner  is  a  sanctioned  process,  including  perhaps 
the  mandatory  refund  of  a  portion  of  the  official's  salary.  After  all, 
there  is  no  reason  taxpayers  should  have  to  continue  supporting  Gov- 
ernment officials  who  don't  perform  their  jobs,  by  any  standards  of 
tolerance. 

LACK   OF   CONSUMER   INPUT 

The  Board's  procedures  make  it  virtually  impossible  for  consumers 
to  have  any  meaningful  input.  Even  assuming  that  the  Board  permits 
consumer  intervention,  which  frequently  it  does  not,  the  costs  of  par- 
ticipation in  virtually  endless  proceedings,  including  cross-service  of 
all  documents  upon  hundreds  of  other  parties,  are  staggering.  ^\Tien 
the  most  recent  fare  increase  was  approved  last  November,  citizen 
groups  were  without  the  resources  needed  to  appeal  this  apparently  il- 
legal ratemaking  action  to  the  courts,  and  there  was  no  help  forth- 
coming from  the  Justice  Department,  which  harbors  the  Antitrust 
Division.  The  Board's  Internal  Consumer  Advocate  strongly  protested 
the  increase  but  was  without  power  to  initiate  a  court  challenge. 

Senator  Kexxedy.  Do  you  think  he  should  be  given  more  authority  ? 

Mr.  Nadar.  I  think.  Senator,  even  if  he  is,  it's  not  going  to  be  very 
effective  because  it's  still  under  the  thumb  of  the  CAB.  I  think  that 
function  of  consumer  advocacy  could  best  be  handled  by  the  passage 
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of  the  consumer  advocacy  bill  which,  as  you  know,  has  been  pending 
before  Conojress  a  oood  many  years;  and  which  I  lioDe  Senator  Thur- 
mond will  sujiport  this  year,  alon":  with  Senator  Allen,  with  whom  I 
liad  an  interestin<r  exchanfje  yesterday.  I  felt  he  was  mellowin<j:,  ac- 
tually ever  so  slightly. 

Although  general  reform  of  the  agency's  procedures  is  needed,  two 
specific  needs  seem  particularly  urgent.  For  one  thing  provision  should 
be  made  for  consumer  representatives  to  recover  their  necessary  at- 
torneys fees  and  other  costs  of  participation  in  Board  proceedings. 
The  airlines'  entire  cost  of  representation  before  the  Board,  including 
millions  of  dollars  in  attorne3'S  fees,  is  paid  out  of  operating  revenues. 
This  is  what  happens  when  you  have  a  cost-plus  type  of  situation.  The 
more  the  airlines  or  the  utilities  spend,  sa}-  against  the  consumer  in 
legal  proceedings,  the  more  they  will  be  alDle  to  obtain  higher  rates. 
Certainly  some  way  needs  to  be  found  to  remedy  this  imbalance. 

Secondly,  the  need  for  an  independent  agency  for  consumer  advo- 
cacy in  Board  proceedings  is  once  more  underscored  by  the  November 
fare  increase  which,  despite  apparent  illegality  and  a  $300  million  im- 
pact on  the  public,  Avent  into  effect  without  legal  challenge. 

"informal"  rejection  of  continental's  fare  increases 

And  I  submit,  Mr.  Chairman,  if  you  want  an  administrative  out- 
rage, that  really  qualifies  for  one.  When  Continental  Airlines  came 
in  with  a  7-percent  increase — unlike  most  of  the  other  airlines  who 
came  in  with  a  4  percent  increase — the  Board  wanted  to  signal  to 
Continental  Airlines  to  bring  it  down  to  4  percent  because  if  they 
are  all  the  same  percent  increases  requests,  they  believe  they  can  avoid 
administrative  complexities  like  hearings. 

When  the  Board  wanted  to  signal  to  Continental  Airlines,  three 
times  they  told  them  that  "their  printing  was  bad!"  Apparently  the 
CAB  contains  some  experts  in  typographical  fonts  and  formats,  and 
they  were  telling  Continental,  "we  are  going  to  send  it  back  because 
the  printing  of  your  submission  is  simply  not  up  to  CAB  standards." 
Continental  finally  got  the  message  the  fourth  time  around,  and  filed 
for  the  same  increase  as  the  other  airlines. 

[The  chairman  of  the  subcommittee  questioned  Mr.  Thomas  D.  Fin- 
ney, counsel  for  Continental  Airlines,  about  such  practices  in  his  testi- 
mony of  the  same  day,  February  25,  1975  pp.  1225  ff.,  below.] 

The  CAB  members  spend  vast  amounts  of  time,  energy  and  resources 
on  travel  aw^ay  from  Washington. 

COST   OF   A   CONSUMER   ADVOCATE 

Senator  Kennedy.  Before  you  go  on,  would  you  respond  to  one 
point :  If  we  establish  a  consumer  protection  agency  or  a  consumer  office 
is  set  up  within  the  CAB,  won't  that  result  in  a  good  deal  more  bu- 
reaucracy, and  cost  millions  of  dollars  in  Federal  taxpayers'  funds, 
not  to  mention  extraordinary  delays  and  redtape? 

Mr.  Xader.  Well,  the  agency  is,  first  of  all,  structured  to  be  a  small 
agency;  it  is  not  a  disbursing  agency,  it  is  not  a  contracting  agency. 
Those  are  the  only  tAvo  reasons  Avhy  bureaucracies  get  bloated,  they 
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either  disburse  grants,  or  funds,  or  subsidies ;  or  they  contract  out  with 
business  for  various  services,  or  systems. 

This  is  an  agency  that's  only  an  advocacy  agency,  not  a  regulatory 
agency.  It  will  have  an  initial  budget  of  $15  million,  and  a  3-year 
budget  of  $60  million  in  total.  And  imagine,  simply  staving  off  that 
4:-percent  increase,  with  its  $300  million  impact,  would  have  saved  five 
times  the  agency's  3-year  budget,  in  a  single  year. 

The  function  of  the  Consumer  Advocate  Agency  is  also  to  fight 
waste,  inefficiency,  delays,  all  the  characteristics  of  the  regulatory  proc- 
ess that  are  adverse  to  public,  consumer,  and  citizen  interests.  So,  it 
isn't  just  wrong  policy,  it's  also  a  lot  of  the  Avaste,  corruption  if  it  may 
exist,  and  other  procedural  baggage  that  hike  up  the  taxpayers'  burden. 

I  have  often  described  the  Consumer  Advocate  Agency  as  an  anti- 
inflation,  proefficiency,  proconsumer  organization.  And  I  think  if  it 
were  given  a  chance  this  year  with  adequate  appointments,  it  will  prove 
that  in  one  case  after  another. 

RELATIONS   BETWEEN    CAB   MEMBERS   AND   INDUSTRY 

The  CAB  members  spend  vast  amounts  of  time,  energy  and  re- 
sources on  travel  away  from  Washington.  For  a  single  month-long 
"familiarization  tour"  of  Europe  last  spring.  Chairman  Timm  author- 
ized travel  expenditures  for  himself  exceeding  the  entire  year's  travel 
budget  of  the  Board's  Office  of  Consumer  Advocate.  This  is  the  kind  of 
abuse  the  Agenc}^  for  Consumer  Advocate  would  point  out.  They 
would  say,  "What  are  you  doing,  Chairman  Timm  ?  You  are  supposed 
to  be  on  the  job,  and  here  you  are  going  around  Europe,  and  going 
around  the  United  States."  I  will  point  out  also,  with  excessive 
absence  from  the  job. 

A  glance  at  the  peripatetic  Mr.  Timm's  travel  vouchers  for  the  first 
part  of  last  year  suggests  how  demanding  his  CAB  job  must  be.  In 
February,  he  went  to  Pittsburgh  for  the  Allegheny  Airlines  manage- 
ment club  meeting ;  then  he  was  the  luncheon  speaker  at  the  Downtown 
Spokane  Rotary  Club ;  he  was  in  Los  Angeles  for  a  speech  to  the  inter- 
line management  club  and  a  conference  with  ]\IcDonnell-Douglas  offi- 
cials on  airline  noise ;  he  made  an  appearance  at  the  Everett,  Washing- 
ton Aviation  Recognition  Day,  and  he  flew  to  Arizona  to  speak  with 
Congressman  Rhodes  and  other  Government  and  airline  officials.  Next 
it  was  off  to  Europe,  including  Lisbon,  Rome,  Zurich,  Brussels,  Stock- 
holm, Amsterdam,  and  London,  after  which  he  was  en  route  again  to 
Phoenix  for  a  speech  at  the  Air  West  management  club  dinner.  Soon 
another  trip  west  was  necessary  to  visit  with  the  Air  West  people  in 
San  Francisco,  and  then,  since  he  had  done  so  well  in  Spokane,  a  speech 
to  the  Downtown  Seattle  Rotary  Club. 

It  might  seem  strange  that  so  much  of  the  aoency's  official  business 
last  year  had  to  be  conducted  by  Mr.  Timm  in  Washington  State.  How- 
ever, it  might  be  noted  that  Mr.  Timm's  potato  farm  and  other  proper- 
ties just  happen  to  be  located  there.  Fortunately,  the  former  Chairman 
was  able  to  combine  Board  business  with  personal  business  and  vaca- 
tions on  virtually  all  of  his  travel,  includino;  side  trips  to  the  IMonterrey 
peninsula  and  Palm  Springs,  spring  golfing  in  the  Algarve,  a  motor 
tour  of  Scotland  and  Wales,  and  a  pilgrimage  in  Spain  to  the  Shrine 
of  the  Valley  of  the  Fallen. 
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The  current  Acting:  Chairman,  Richard  0']Melia,  also  has  a  demand- 
ing travel  schedule.  For  some  reason,  official  business  seems  to  call  him 
not  to  the  west  coast  like  Mr.  Timm,  but  to  the  Midwest  where  he  comes 
from.  Just  this  past  Xovember,  for  instance,  it  was  necessary  for  the 
Acting  Chairman  to  fly  to  his  hometown  of  Milwaukee  for  a  day  of 
recruitment  interviews  with  students  at  Marquette  University,  a  rather 
unusual  mission  for  a  top  aoency  official. 

Eailier  trips  that  year  called  ]Mr.  O'Melia  to  Appleton,  Wis.,  for 
a  day's  inspection  tour  of  Air  Wisconsin's  facilities  there — Air  Wis- 
consin is  not  reaulated  by  the  CAB — and  later  for  a  tour  of  Northwest 
Airlines  at  Minneapolis-St.  Paul.  In  February,  it  was  the  midwinter 
nieetino;  of  the  Wisconsin  State  Bar  Association  that  required  another 
official  trip  to  Milwaukee,  and  another  trip  was  required  for  the  fall 
meeting  of  the  Library  Advisory  Council  of  the  University  of  Xotre 
Dame. 

As  with  Mr.  Timm,  virtually  all  of  these  business  trips  Avere  com- 
bined with  personal  leave.  And  when  duty  required  ^Ir.  O'Melia  last 
May  to  take  a  TWA  inaugural  flight  to  Shannon,  Ireland,  it  is  hardly 
surprising  that  he  found  it  necessary  to  recuperate  by  staying  in 
Ireland  for  a  week's  vacation. 

This  absence  from  the  job,  and  this  constant  hob-nobbing  with  the 
regulated  industry  officials  is  characteristic  of  Federal  regulatory 
agencies  across  the  board;  the  Interstate  Commerce  Commission  is 
another  case  in  point. 

Now,  it's  one  thing  to  say  that  the  Washington-based  Government 
officials  should  go  and  see  what's  going  on  around  the  country;  it's 
another  thing  to  say  they  have  to  restrict  their  activities  almost  en- 
tirely to  industry-related  functions.  Let  me  just  give  you  an  alternative 
scenario  how  the  CAB  members  could  go  out  and  see  what  the  coun- 
try and  the  airline  system  realy  is  like.  Instead  of  taking  the  inaugural 
flights,  for  example,  why  doesn't  ]Mr.  O'Melia  take  terminal  flights; 
that  is,  the  hast  flight  of  a  scheduled  airline  route.  For  example,  the 
last  flight  of  the  10  o'clock  air  shuttle  from  Washington  to  Xcav  York, 
or  from  New  York  to  Washington.  It  used  to  be  that  you  could  leave 
New  York  at  11:15  for  Washington;  then  you  couldn't  because  the 
flight  was  canceled.  Then  you  could  leave  at  10  o'clock  at  night,  and 
now  you  can't  because  there  is  no  longer  a  10  o'clock  shuttle.  To  high- 
light the  constrictions  of  airline  services  it  would  be  nice  if  CAB  offi- 
cials would  take  that  last  flight,  instead  of  taking  an  inaugural  flight. 

Senator  Kennedy.  Well,  the  airport  was  closed  down  so  that  j^eople 
could  sleep  at  night.  I  wish  we  could  close  the  airport  in  Boston  at 
night,  until  7  in  the  morning.  People  in  South  Boston  can't  sleep  in 
the  summer.  T  thought  that  the  11 :15  flight  was  dropped  in  response  to 
consumer  pressure. 

Mr,  Nader.  Yes.  Unfortunately  that  is  not  the  reason  because  they 
could  land  at  Dulles,  or  they  could  use  prop  planes,  if  they  don't  want 
to  use  jets. 

But  the  trend  between  New  York  and  Washington  is  getting  so,  you 
have  to  arrive  in  New  York  before  you  are  leaving  AVashington.  The 
constrictio)!  of  service  between  two  major  cities  like  that  is  really  quite 
inapproprinte  for  an  airline  system  sucli  as  our  country  is  supposed  to 
be  proud  of. 
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But  if  they  do  want  that  kind  of  experience,  for  example,  the  mem- 
bers can  go  to  the  CAB's  Office  of  Consumer  Affairs  and  get  a  list  of 
the  major  complaints — baggage  losses,  for  example,  or  overbookings — 
and  then  they  can  have  their  officials  set  up  simulated  "agony  tours" 
for  them  throughout  the  country,  to  give  the  CAB  commissioners  an 
experience  of  what  it  is  to  miss  your  flight  because  it  has  been  over- 
booked, or  to  lose  your  baggage. 

Instead,  what  they  do  is  to  take  the  cream  of  the  industry,  the 
inaugural  flights,  all  the  nice  goings  and  coming  that  most  people  are 
not  privy  to. 

Allegheny  Airlines,  for  example,  has  an  internal  memo  to  its  em- 
ployees advising  them  how  to  take  care  of  CAB  officials;  One.  two. 
three,  make  sure  you  recognize  them  by  name  quickly ;  greet  them ; 
introduce  them  to  the  stewardess  when  they  board  the  plane;  make 
sure  that  they  never  lose  their  luggage;  and  so  forth — very  specific 
kinds  of  special  services  for  those  so-called  regulators. 

With  all  this  official  travel,  it  is  a  wonder  that  these  CAB  members 
have  any  time  left  at  all  to  decide  on  matters  pending  before  the 
Board.  This  is  especially  so  since — although  they  are  almost  con- 
stantly in  the  company  of  airline  officials  during  their  business  travels, 
as  well  as  vacations — it  is  solemnly  asserted  that  they  never  discuss 
with  them  any  matters  of  substance  that  the  Board  must  decide.  Tlie 
only  credibility  that  can  be  given  to  that  statement  is  that  they  are 
incapable  of  discussing  any  matters  of  substance  with  them. 

Even  though  Mr.  Timm's  European  familiarization  tour  made  it 
impossible  for  him  to  attend  the  oral  argument  before  the  Board  on 
the  Laker  Airways  case — that's  the  proposed  transatlantic  flight  for 
less  than  $100 — he  still  felt  obliged  to  participate  in  the  decision. 
Where  he  ever  found  time  to  assimihate  the  massive  record  and  briefs 
in  that  case,  so  that  he  would  have  an  informed  basis  for  his  negative 
vote  is  a  mystery  indeed. 

The  speeches  given  by  Board  members  at  industry  functions,  how- 
ever, provide  an  important  means  of  communication  to  the  public  as 
well  as  the  industry.  The  Board's  rules  of  conduct  apparently  make 
it  unethical  for  Board  members  to  give  interviews  to  the  public  press 
or  appear  on  network  television  programs  examining  the  CAB's  poli- 
cies and  actions,  or  to  appear  at  such  events  as  the  forthcoming  con- 
ference on  airline  deregulation  being  sponsored  by  the  Aviation 
Consiimer  Action  project  and  the  Public  Interest  Economics  Center, 
within  the  next  few  days.  Mr.  O'Melia  explained  in  a  recent  letter 
to  ACAP  that  none  of  the  Board  members  could  participate  in  such 
a  public  conference  because  of  the  time  that  would  be  involved  and 
because  the  conference  might  get  into  "official  matters  of  a  sensitive 
and  delicate  nature." 

Fortunately  such  rigid  constraints  apparently  do  not  apply  to 
industry  trade  association  conferences,  so  that  the  public  can  get  some 
idea  of  what  the  Board  is  doing  by  carefully  reading  the  members' 
speeches  at  such  events. 

A  good  example  came  up  recently  in  a  matter  that  I  have  a  con- 
tinuing interest  in,  my  4-year-old  complaint  regarding  the  airlines 
discrimination  between  interstate  and  intrastate  passengers  in  the 
California  markets.  Despite  the  continuing  problem  and  the  millions 
of  excess  dollars  being  extracted  from  interstate  passengers  because 
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of  the  discriminatory  fares,  the  matter  had  been  awaiting  action  by 
the  Board  for  so  long  that  most  people  assumed  the  agency  had 
forgotten  it. 

Fortunately,  however,  Mr.  O'^NEelia  spent  3  days  in  November  as  a 
guest  luncheon  speaker — a  long  luncheon — at  the  fall  regional  outing 
of  the  Association  of  Local  Transport  Airlines,  held  at  the  Greenbriar 
spa  in  West  Virginia.  That  was  an  appropriate  occasion,  it  seems,  for 
Mr.  O'Melia  not  only  to  talk  at  considerable  length  about  the  sub- 
stance of  the  case,  but  also  to  solicit  the  views  of  the  airlines  present 
on  the  various  issues  involved.  Although  neither  I  nor  any  other 
consumer  got  a  chance  to  participate  in  that  interesting  exchange,  at 
least  we  could  learn  from  reading  the  speech  afterwards  that  the  case 
is  still  alive,  and  that  Mr.  O'Melia  apparently  is  not  too  favorably 
disposed  toward  our  position  on  the  merits. 

Another  problem  for  the  CAB  has  been  the  continued  outside 
criticism  of  the  agency's  insensitivity  to  ethical  norms  which  has 
distracted  it  from  its  regulatory  work  and  resulted  in  demoralization 
of  the  agency.  Skilled  and  thoughtful  CAB  employees  increasingly 
find  it  too  embarrassing  or  depressing  to  stay  on  there.  With  the 
tremendous  burdens  imposed  upon  some  members  b}'  their  imposing 
travel  demands,  it  is  hardly  surprising  that  they  lose  sight  of  their 
moral  compass.  Thus,  when  the  harried  Chairman  Timm  returned 
from  Europe  last  spring,  can  he  be  faulted  for  taking  a  few  days  off 
for  a  golfing  trip  to  Bermuda  with  the  heads  of  Pan  Am,  TWA,  and 
other  airlines,  all  as  the  guests  of  Boeing  and  Pratt  &  Whitney  ?  In 
his  exhausted  state,  no  doubt,  it  simply  never  occurred  to  Mr.  Timm 
that  there  was  anything  wrong  with  this  arrangement  at  all,  or  that 
it  would  look  the  slightest  bit  improper  if  the  facts  came  out,  which 
of  course  they  did.  The  resulting  outcry  has  had  a  devastating  effect 
upon  the  CAB's  credibility  and  effectiveness,  including  demands  that 
Mr.  Timm  step  aside  from  some  of  the  Board's  most  important  cases. 

Perhaps  the  answer  would  be  to  put  tight  restrictions  on  the  mem- 
bers travel  away  from  Washington,  permitting  it  only  in  the  course 
of  adjudicating  cases  or  representing  the  United  States  in  negotia- 
tions abroad.  Another  suggestion  that  might  be  tried  is  to  require  all 
top  Board  officials  to  receive  instructions  in  the  existing  ethical  norms 
with  which  they  are  apparently  unfamiliar. 

Senator  Kexxedt.  Is  there  a  statement  of  ethical  norms  in  CAB's 
regulations  ?  I  don't  believe  there  is. 

Mr.  Nader.  No,  there  is  not  a  specific  statement  for  the  CAB  of 
ethical  norms,  except  the  standard  rule  of  conduct  which  every  agency 
has  as  part  of  its  guidelines.  You  know.  like,  vou  are  not  supposed 
to  accept  gratuities,  or  recompense  of  that  manner. 

Senator  Kexxedt.  Would  it  be  useful  if  they  developed  such  a 
statement  ? 

Mr.  Nader.  Yes,  I  think  so. 

Senator  Kexxedy.  Let  me  ask  you  about  Board  contacts  with  the 
airline  personnel.  Do  you  think  Board  members  should  be  prohibited 
from  any  direct  contact  with  any  representatives  of  the  airlines? 

Mr.  Nader.  No,  I  don't.  I  think  there  should  be  open  contact,  not 
secret.  I  think  thev  should  be  for  purposes  of  administrative  business, 
not  for  golfing  trips  and  the  like.  And  I  think  that  they  should  be 
subject  to  sufficient  documentation  so  that  we  know  what's  going  on, 
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minutes,  or  transcripts,  so  that  we  know  what's  going  on  between 
them. 

As  a  guideline,  you  might  check  the  Consumer  Product  Safety 
Commission,  which  has  a  very  open  policy.  Ail  its  meetings  are  open ; 
any  citizen  can  go  in  and  sit  in  on  these  meetings ;  and  the  Commission 
is  not  going  out  of  business  as  a  result. 

Senator  Kennedy.  Suppose  the  CAB  recorded  industry  contacts 
and  kept  minutes  which  were  available  for  public  examination,  do 
you  think  that  would  do  it  ? 

Mr.  Nader.  That  would  certainly  be  a  major  step,  yes.  I  might  add 
there  is  one  CAB  Commissioner,  Mr.  Minetti,  who  doesn't  care  very 
much  for  all  this  travel,  and  rather  restricts  his  movements,  in  contrast 
to  some  of  his  colleagues.  His  viewpoints  on  that  issue  might  be 
solicited. 

Senator  Kennedy.  The  subcommittee  staff  has  compiled  a  list  of  con- 
tacts between  members  of  the  industry  and  the  Board.  The  list  indi- 
cates that  in  calendar  year  1974,  there  were  749  contacts  recorded  by 
members  of  the  Board.  We  don't  have  any  direct  information  on  the 
results  of  these  particular  contacts.  Certainly,  part  of  the  problem  you 
describe  is  that  the  public  doesn't  know  what  occurred  in  these  contacts. 

Mr.  Nader.  That's  right. 

Senator  Kennedy.  The  Board  has  suggested  the  contacts  were 
proper;  but  the  point  is,  we  just  don't  know.  Certainly,  this  lack  of 
openness  bears  upon  the  vital  question  of  the  credibility  of  the  CAB. 
Adequate  disclosure  of  these  matters  would.  I  believe,  lead  to  a  very 
major  improvement  of  public  confidence  in  the  CAB. 

Mr.  Nader.  Also,  the  people  at  CAB  don't  seem  to  see  any  point  in 
talking  to  consumer  groups,  but  they  certainly  talk  to  industry  groups ; 
it's  that  kind  of  very  sharp  bias  as  well. 

Partisan  political  pressures  have  always  been  a  part  of  the  CAB 
landscape  and  have  cut  so  deeply  into  the  agency's  reputation  that 
little  is  left.  ^Vlien  the  chairman  of  American  Airlines  last  year  con- 
fessed to  illegal  corporate  contributions  to  support  the  campaign  for 
reelection  of  President  Nixon,  he  explained  that  such  conduct,  al- 
though criminal,  was  necessitated  by  the  facts  of  life  in  the  airline 
industry,  because  of  the  many  ways  in  which  retaliation  could  be  ad- 
ministered through  CAB  proceedings.  In  other  v\-ords.  the  unabashed 
perception  of  this  giant  airline  was  that  the  Civil  Aeronautics  Board  is 
used  as  an  instrument  of  political  blackmail  and  extortion.  INIoreover. 
American's  contributions  were  concealed  through  elaborate  accounting- 
maneuvers  which  just  happen  to  violate  CAB  regulations,  and  othe^ 
airlines  were  en^raged  in  similar  crimes.  Thus,  hundreds  of  thousandfi 
of  passenger  dollars  were  being  siphoned  out  of  the  legitimate  airlin» 
operations  into  corrupt  political  paths,  and  the  integrity  of  airline 
accounting  was  a  demonstrated  sham.  However,  the  CAB.  even  in  the 
fact  of  fully  documented  complaints,  still  has  done  nothing  about 
these  most  serious  violatioiis.  The  Bonrd's  coiitinned  neglect  of  this 
issue  raises  again  the  troublina:  possibility  that  political  pressures  are 
still  being  brouHit  to  bear  in  order  to  prevent  any  further  disclosures. 

Just  to  conclude.  Only  a  few  visible  symptoms  of  the  Board's 
pathology  have  been  described.  Certainly  this  agency's  regulatory 
work  product  has  been  a  substantial  net  disservice  to  the  American 
])eoplo.  Tlio  ]U'iinfUT  f|nostioii  for  tofhiv  is  not  Avhether  the  CAB  can 
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be  saved,  but  whether  it  should  be  saved.  We  are  not  dealing  here  with 
a  "natural  monopoly"  like  a  public  utility  which  requires  public  regu- 
lation, but  rather  it  is  the  agency  itself  which  has  created  an  artificial 
monopoly.  This  is  a  situation  which  is  very  much  against  the  Ameri- 
can grain,  entirely  hostile  to  our  fundamental  faith  in  competitive 
economic  stimuli. 

In  my  view  the  time  has  come  to  face  up  to  the  fact  that  this  aber- 
rational experiment  in  controlling  airlines  through  governmental  reg- 
ulation is  a  demonstrated  failure.  In  short,  the  Civil  Aeronautics 
Board  should  now  be  abolished.  Its  ratemaking  and  other  regulatory 
powers  should  be  abandoned  in  favor  of  renewed  vigor  in  antitrust 
enforcement,  and  full  authority  over  international  route  and  rate 
matters  should  be  delegated  to  the  State  Department  and  the  "\'\n'iite 
House,  which  end  up  making  the  final  decisions  anyway. 

The  safety  function  must  be  continued  to  be  performed  by  the 
Federal  Aviation  Administration,  although  dramatically  reformed. 

Throughout  the  land,  people  are  repulsed  by  arrogant  and  unrespon- 
sive bureaucracies  serving  no  useful  public  purpose,  and  they  are 
looking  to  this  Congress  to  get  on  with  the  national  housccleaning  job 
that  is  needed.  Can  you  think  of  a  better  place  to  start  than  the  Civil 
Aeronautics  Board  ?  Thank  you. 

Senator  Kexxedy.  Thank  you  very  much,  Mr.  Nader. 

Mr.  Nader.  I  might  add,  Mr.  Chairman,  the  situation  with  airline 
travel  in  Alaska  and  the  Civil  Aeronautics  Board  is  a  whole  area  of 
compelling  need  for  inquiry.  And  if  your  subcommittee  staff  is  inter- 
ested in  further  inf onnation  on  this,  we  would  be  happy  to  provide  it ; 
as  well  as  further  information  which  could  be  provided  by  the  Alaska 
Public  Interest  Research  Group.  More  than  any  other  State,  Alaska 
is  seriously  disadvantaa:ed  by  an  inadequate  airline  system. 

Senator  Kexxedy.  We  will  print  that  information  at  the  end  of 
your  testimony.  [P.  1168  ff.,  below,]  In  the  course  of  these  hearings, 
we  have  heard  a  good  deal  from  the  Board,  and  from  others,  on  the  sub- 
ject of  destructive  competition.  Do  you  believe  that  if  we  abolish  the 
CAB,  or  make  dramatic  changes  in  the  entry  policy,  or  increase  fare 
competition  in  a  meaningful  Avay,  that  we  will  end  up  with  cutthroat 
competition  or  disrupt  the  network  of  nationwide  service  ? 

EFFECTS    ON    AIRLINE    SAFETY 

Do  you  think  these  actions  would  raise  important  questions  on  the 
issue  of  safety:  that  fly-by-night  operation  would  come  in?  Would 
the  various  network  systems  be  preserved?  Do  you  think  the  public 
will  be  served  if  we  have  that  situation  ? 

Mr.  Nader.  Well,  as  far  as  the  point  on  safety,  there  is  no  recom- 
mendation that  safety  standards  be  restricted  or  abolished,  that  would 
still  be  a  compelling  Federal  role. 

Economic  regulation  is  not  safety  regulation,  although  perhaps  the 
safetv  standards  today  are  not  standing  on  their  own  two  feet.  I  might 
say  that  the  principal  safeguard  for  airline  safety  has  always  Ijeen 
that  the  pilot  is  up  front.  That's  the  principal  safeguard.  ITnfortu- 
nately  there  are  other  safeguards  that  have  not  been  sufficiently 
pushed  bv  the  FA  A. 

Senator  Kennedy.  But  how  can  we  be  sure  of  the  capability  of  pilots 
for  new  airlines  ? 
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Mr.  Nader.  These  pilots  would  all  have  to  be  tested  for  their  pro- 
ficiency by  the  Federal  Aviation  Agency. 

As  far  as  service  is  concerned,  it  is  alreadj^  pretty  abysmal.  You 
are  not  starting  with  a  particularly  optimal  situation.  Ask  the  people 
in  Nebraska,  Delaware,  upstate  New  York.  And  it's  been  further  de- 
teriorating in  the  last  2  years,  allegedly  because  of  the  fuel  crisis.  If 
you  couple  that  with  the  CAB's  informal  route  freeze,  you  can  see  that 
the  service  situation  itself  is  part  of  the  problem,  rather  than 
something  that  is  going  to  be  sacrificed  by  deregulation. 

"destructive  competitiox" 

We  have  heard  this  phrase  "ruinous  competition*'  and  "cutthroat 
competition"  as  the  ultimate  defense  for  regulation.  What  that  really 
jneans  is  that  the  ones  who  are  in  are  afraid  of  having  their  business 
taken  away  from  them. 

You  will  hear  later  this  morning  from  the  head  of  a  small  Texas 
airline.  He  has  shown  how  he  could  provide  service  at  much  cheaper 
cost  in  Texas  between  a  number  of  cities ;  but  on  the  other  hand  he's 
been  accused  of  "creaming  off  the  top.''  But  you  ask  him  whether,  if 
given  a  chance,  he  cannot  expand  his  service  to  smaller  cities  on  the 
principle  that  more  passengers  will  come  on  the  plane  with  lower 
fares. 

Senator  Kexxedy.  We  heard  from  Professor  Jordan  the  other  day, 
who  predicted  that  we  would  have  as  many  as  one  to  two  hundred 
new  airlines.  I  think  you  would  certainly  agree  that  he  is  not  bothered 
by  the  question  about  the  preservation  of  the  network  system,  at  least 
as  it  presently  exists. 

But,  you  do  not  seem  to  be  undulj^  alarmed  about  the  possibility,  that 
the  operation  of  a  large  number  of  new  airlines,  skimming  off  the 
majoi-  airline  routes  by  means  of  very  severe  competition,  would 
impair  the  ability  of  the  major  trunklines  to  continue  to  serve  some 
of  the  smaller  communities. 

United  Air  Lines  and  others  have  testified  that  they  could  not  con- 
tinue airline  service  to  many  of  these  communities  unless  they  also 
have  a  strong  network  which  includes  some  of  the  more  lucrative 
markets. 

Mr.  Nader.  Well,  I  think  that's  repudiated  by  the  fact  they  are 
shrinking  their  service  regularly,  and  that  is  the  Avhole  trend.  Tlie 
whole  trend  is  to  pull  out  of  the  areas  in  Pennsylvania,  upstate 
New  York  and  elsewhere,  to  reduce  their  service  even  though  they  are 
getting  higher  fares,  and  even  though  they  retain  a  monopoly  status. 
On  many  routes  Allegheny  is  really  a  monopoly.  I  don't  see  that 
following  at  all. 

I  think  it's  very  speculative  to  conclude  that  there  will  be  that  kind 
of  mix,  of  chaotic  entry  and  reduced  service.  I  think  the  key  ]3oint 
is  to  maintain  safety.  And  I  might  add  that  the  safety  standards  them- 
selves will  preclude  the  entry  of  a  significant  number  of  fly-bv-night 
operators. 

Senatoi'  Kexxedy.  I  must  say  that  the  predictions  of  chaos  by 
L  nited  and  others  are  certainly  not  borne  out  by  our  experience  in 
New  England.  The  area  was  initially  served  by  Northeast  Airlines. 
Not  long  ago.  Northeast  received  CAB  permission  to  drop  service  to 
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a  minibei-  of  small  towns.  Instead  of  chaos,  however,  the  i-esult  was  the 
(le\elopment  of  a  number  of  smaller,  local  carriers  who  have  provided 
the  public  with  much  better  air  service.  I  believe  that  this  experience 
lias  been  replicated  in  many  other  parts  of  the  country. 

AVe  Avant  to  thank  you  very  much.  And  we  would  be  interested  in 
what  you  have  on  the  Alaska  situation.  I  shall  also  include  in  tlie 
i-ecoi'd  a  list  of  written  quesions  for  you  by  Senator  Thui-mond.  If  you 
would  be  kind  enough  to  respond,  we  will  make  that  i)art  of  your 
testimony. 

Mr.  Xader.  Thank  you,  Mr.  Chairman.  We  Avould  like  to  introduce 
additional  documentation  for  these  points,  if  ycu  will. 

Senator  Kexxedy.  I  think  all  of  us  on  the  subcommittee  have  been 
very  impressed  by  Senator  Thurmond's  stress  on  the  need  for  the 
CAB  to  increase  its  support  for  competitive  development,  and  to  pro- 
tect general  consumer  interests  more  vigorously.  His  questions  reflect 
that,  and  it  Avould  be  very  useful  to  have  your  responses  to  them. 

Mr.  Nader.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ralph  Xader,  and  other  materials 
dealing  with  Alaskan  aviation,  and  answers  to  a  questionnaire  from 
Senator  Thurmond,  follow.] 

Prepared  Statement  of  Ralph  Nader 

Mr.  Chairman,  distinguished  members  of  the  Subcommittee  on  Administrative 
Practice  and  Procedure,  1  am  most  grateful  for  the  invitation  to  appear  todaj' 
in  tliis  continuing  examination  of  the  Civil  Aeronatics  Board  and  its  impact 
upon  the  American  people  and  their  economy. 

The  too-familiar  picture  unfolding  as  these  hearings  progress,  is  that  of 
government  regulation  wholly  indentured  to  the  perceived  interests  of  a  few 
oversized,  inefficient  corporations  at  vast  public  cost.  During  the  past  weeks  your 
inquiry  has  focused  on  such  vital  regulatory  issues  as  entry  and  route  policies, 
enforcement  practices,  tai'iff  rules  and  consumer  protection.  In  all  of  these 
areas  the  testimony  has  shown  how  the  Board  has  sacrified  the  public's  needs 
and  rights  to  the  short-term  desires  of  a  handful  of  scheduled  airlines.  Charter 
airlines  that  provide  low-cost  travel  opportunities  have  been  harrassed  and 
threatened  with  extinction  by  the  CAB.  New  firms  have  been  prevented  by  CAB 
officials  from  implementing  imaginative  new  operating  concepts  and  ruthlessly 
driven  out  of  business.  Comuiiniities  throughout  the  nation  have  been  deprived 
of  needed  air  service,  even  where  the  carriers  are  willing  to  provide  it,  by  the 
Board's  unspoken  and  illegal  "route  freeze"  policy.  Consumer  abuse  has  been 
tolerated  and  shielded  by  the  Board's  policies  and  practices,  and  the  agency's 
enforcement  pi'ogram  has  been  dedicated  not  to  the  protection  of  the  public  but 
rather  the  elimination  of  competition  for  scheduled  airlines. 

As  you  turn  now  to  focus  upon  airline  rate  regulation  by  the  CAB,  the  same 
pattern  will  be  documented.  A  situation  I  encountered  several  years  ago  is  illus- 
trative of  a  number  of  the  problems.  I  was  on  a  trip  from  Washington  to  San 
Francisco,  thence  to  Los  Angeles  and  back  to  Washington,  all  on  United  Air  Lines. 
United  charged  me  $35  for  the  400-mile  segment  between  San  Francisco  and  Los 
Angeles,  approximately  double  what  other  passengers  were  paying  for  the  same 
segment.  Part  of  this,  I  later  discovered,  was  the  result  of  an  overcharge  by 
United  .so  that  I  became  one  of  millions  of  Americans  subjected  to  that  endemic 
airline  abuse.  But  I  was  also  subject  to  a  discriminatory  tariff  scheme  keyed 
to  the  "interstate"  versus  "intrastate"  nature  of  the  passenger's  travel,  whereby 
the  traveller  whose  voyage  is  entirely  within  the  State  of  California  is  charged 
considerably  less  for  the  same  flight  than  the  passenger  on  an  interstate  itinerary. 
If  I  had  purchased  my  Los  Angeles-San  Francisco  ticket  in  California  and 
not  in  conjunction  with  the  other  portions  of  my  travel,  I  too  could  have  received 
the  lower  fare  and  escaped  the  gouge  applied  to  interstate  travellers. 

How  could  this  be?  The  whole  point  of  Federal  regidation  of  airline  fares, 
I  thought,  was  to  prevent  discriminations  of  just  this  kind,  and  to  assure  that 
consumers  could  obtain  interstate  air  transportation  at  the  lowest  feasible  cost. 
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Further  inquiries  produced  an  even  more  curious  discovery,  that  the  reason 
behind  Uuited's  discriminatory  fare  structure  is  to  combat  the  price  competition 
of  a  few  relatively  small  "intrastate"  airlines,  not  regulated  by  the  CAB,  which 
offer  much  lower  air  fares  between  a  number  of  California  (and  now  Texas)  cities. 
Thus  the  message  is  clear.  If  the  unregulated  airlines,  operating  in  a  more  competi- 
tive envir(mment,  can  and  do  offer  significantly  lower  fares  than  those  regulated 
by  the  CAB,  then  federal  regulation  would  seem  to  be  harming  consumers,  not 
helping  them. 

Various  estimates  haA'e  been  made  of  how  much  CAB  rate  regulation  is 
costing  consumers  each  year.  One  of  the  most  conservative  estimates  is  that 
of  the  I^epartment  of  Transportation,  normally  a  stalwart  protectionist  for  the 
scheduled  airlines,  which  is  now  contending  that  air  fares  are  overpriced  by 
approximately  10  percent.  Using  that  figure,  the  domestic  trunklines  alone  are 
extracting  $1  billion  a  year  from  consumers  over  the  proper  levels,  as  a  result 
of  the  CAB  policies.  The  actual  total  cost  to  the  public  of  CAB  regulation  may  be 
two  or  three  times  that  figure. 

Since  the  late  sixties,  the  CAB  has  been  on  a  binge  of  industrywide  price 
increases.  It  began  just  about  the  time  the  new  widebody  jumbo  jets  were  being 
introduced  into  the  market,  the  planes  we  were  told  would  open  new  vista  for 
low-cost  air  travel  that  would  be  affordable  by  almost  everyone.  Instead  of  fares 
going  down  and  travel  being  enjoyed  by  more  and  more  people,  the  result  has 
been  just  the  opposite,  so  that  most  Americans  have  simply  been  priced  out  of  the 
air  travel  market.  The  industry  has  almost  exclusively  addressed  the  needs  and 
desires  of  the  business  traveller  and  the  luxury-class  vacationer,  while  the  needs 
of  the  less  affluent  are  systematically  ignored.  Thus  when  Laker  Airways  proposed 
to  service  the  "forgotten  man"  with  no-frills  transatlantic  flights  for  under  $100, 
the  CAB  could  not  abide  such  impertinence  and  squelched  the  proposal. 

During  the  past  year  alone,  the  Board  has  called  for  and  approved  industry- 
wide fare  increases  totalling  20  percent,  capped  by  a  4  percent  rise  last  November. 
All  of  this  was  done  without  hearings  or  inquiry  of  any  sort  into  what  the  ef- 
fects of  the  increases  would  be,  or  whether  they  were  really  necessary  or  desir- 
al)le  for  the  airlines.  In  fact,  the  last  round  of  increases  in  November  brought 
almut  an  immediate,  precipitous  drop  in  traffic  which  cut  sharply  into  the  in- 
dustry's profits.  Both  the  carriers  and  the  Board  were  completely  unprepared 
for  this,  since  they  have  long  operated  imder  the  assumption  that  their  cus- 
tomers are  infinitely  squeezable.  What  after  all  could  these  customers  do — 
take  the  train?  The  Board,  in  fact,  has  even  developed  an  absurd  mathematical 
formula  which  predicts  that,  whatever  the  price  increase,  it  will  result  in  greater 
net  revenues  for  the  industry.  It  didn't  work  in  November,  however,  and  the  air- 
lines had  to  rush  back  with  a  series  of  new  "discount"  type  fares  in  an  effort  to 
win  back  some  of  their  lost  customers  and  bolster  suddenly  sagging  profits. 

The  Board's  rate  regulation  has  produced  quite  the  opposite  of  the  results 
Congress  anticipated  and  set  forth  in  the  Federal  Aviation  Act.  Instead  of  ef- 
ficiency we  have  widespread  waste  and  an  airline  industry  that  operates  at  only 
hair  its  capacity.  Instead  of  low  fares  we  have  rates  that  are  much  higher  than 
(in  some  cases  double)  those  of  unregulated  airlines.  Instead  of  promoting  price 
competition,  the  Board  has  actively  suppressed  it,  acting  less  as  a  regulator  than 
a  cartel  manager.  The  Board  has  restrained  innovation  and  experimentation 
which  might  have  stimulated  greater  development  of  the  air  transport  industry. 
Instead  of  eliminating  discrimination  and  unfair  consumer  practices,  the  CAB 
has  tolerated  and  fostered  them. 

Throughout  these  hearings,  Mr.  Chairman,  you  have  been  asking  witnesses 
their  opinions  why  the  many  regulatory  deficiencies  have  come  about,  and  I 
would  like  to  address  brieflv  that  key  inquiry  in  terms  of  some  identifiable  in- 
stitutional problems.  The  CAB  is  a  sick  agency,  perhaps  irreversibly.  If  it  can 
am.  should  be  saved,  these  are  some  of  the  problems  that  must  be  dealt  with  at 
once. 

At  the  outset,  it  is  apparent  that  the  Board  has  been  operating  under  an  in- 
verted svstem  of  priorities  which  value  industry  interests  over  tho.se  of  the  public. 
There  has  been  a  fundamental  confusion  of  purpose,  stimulated  in  part  bv  the 
statutory  provisions  which  call  for  the  Board  to  "promote"  as  well  as  r->gulate 
air  transnnrtfition.  The  Board  has  seized  upon  and  exaseerated  this  lancunge 
to  the  degree  that  its  promotional  zeal  has  overridden  any  commitment  to  the 
protection  of  consumers.  Con!rre«s  must  certainlv  share  some  of  the  blame  on 
this  point,  both  for  not  clarifving  the  statutory  mandate  as  the  airlin*»  industrv 
left  its  infancv  after  World  War  IT  and  became  the  dominant  mode  of  intercity 
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and  transcontinental  travel  it  is  today,  and  for  its  inadequate  oversight  of  the 
Board's  policies  and  activities. 

The  quality  of  appointments  to  the  Board  must  be  significantly  upgraded,  'i'lie 
last  chairman  of  the  CAB,  Robert  Timm,  was  appointed  to  the  Board  largely  be- 
cause of  his  background  in  Republican  politics  in  Washington  State.  Wiien  Lee 
West  came  to  the  Board  as  a  member  two  years  ago,  having  been  a  lociil  court 
judge  in  Oklahoma,  he  candidly  acknowledged  that  he  had  no  backgi-ound  either 
in  aviation  or  regulation  and  was  astonished  to  have  been  chosen.  When  is  the 
last  time  anyone  was  appointed  to  the  Board  with  a  background  in  consumer 
protection?  Again  the  Congress  mu.st  share  the  blame  for  the  poor  qualifications 
of  CAB  members  because  it  has  shirked  its  duty  to  advise  and  consent  on  such 
appointments.  Nominees  to  the  Board  receive  only  the  most  superficial  inquiry 
from  the  Senate  as  to  their  qualifications  or  objectiAes  for  the  job.  Simibirly 
.senior  staff  positions  (filled  by  the  CAB  Chairman)  have  increasingly  been  given 
to  persons  whose  only  claims  to  them  are  political,  while  professionally  (pialified 
employees  find  jobs  elsewhere. 

Another  problem  touched  upon  in  some  of  the  prior  testimony  is  the  corrur)tion 
of  purpose  that  occurs  when  government  oflBcials  are  preoccupied  with  their 
next  job,  hoping  for  a  lucrative  position  in  the  industry  they  are  supposed  to 
be  regulating.  This  has  been  especially  prevalent  at  the  CAB,  where  character- 
istically Board  oflicials  who  have  pleased  the  industry,  or  at  least  not  greatly 
displeased  it,  are  rewarded  with  high-paying  sinecures  afterwards.  A  ban  on 
employment  with  the  airlines  for  two  or  three  years  following  CAB  service 
might  be  very  beneficial  in  alleviating  this  problem.  It  would  also  provide  a 
certain  automatic  selection-out  process  for  individuals  without  a  compelling 
commitment  to  government  service  in  the  public  interest.  CAB  work  should  not 
be  viewed  as  on-the-job  training  for  the  airline  industry. 

Even  if  the  agency  wanted  to  do  a  good  job,  it  would  be  seriously  impaired 
in  doing  so  by  its  outmoded  and  inept  administrative  practices.  The  Board's 
agenda  is  so  disorganized  that  major  cases  may  literally  be  "lost"  for  months 
or  even  years  until  they  are  forgotten  or  too  stale  to  be  decided.  When  one  of 
my  colleagues  complained  to  the  Board  several  years  ago  that  the  airlines  were 
not  filing  required  reports  on  their  ownership  and  control,  over  2  years  passed 
without  action.  Only  after  a  Federal  court  order  was  obtained  did  tlie  then 
Director  of  Enforcement,  Richard  O'Mella,  even  process  the  complaint.  His 
final  disposition  was  dismissal  of  the  complaint  on  the  grounds  that  the  violations 
alleged  were  by  then  too  old  to  bother  with.  Other  cases  may  take  as  much  as 
7  or  8  years  or  even  longer.  One  long  overdue  reform  needed  to  cope  with  officials 
who  neglect  their  duties  in  this  manner  is  a  sanction  process,  including  perhaj)s 
the  mandatory  refund  of  a  portion  of  the  official's  salary.  After  all,  there  is  no 
reason  taxpayers  should  have  to  continue  supporting  government  oflBcials  who 
don't  perform  their  jobs. 

The  Board's  procedures  make  it  virtually  impossible  for  consumers  to  have 
any  meaningful  input.  Even  assuming  that  the  Board  permits  consumer  inter- 
vention, which  frequently  it  does  not,  the  costs  of  participation  in  virtually 
endless  proceedings,  including  cross  service  of  all  documents  upon  hundreds  of 
other  parties,  are  staggering.  When  the  most  recent  fare  increase  was  approved 
last  November,  citizen  groups  were  without  the  resources  needed  to  a))peal  this 
apparently  illegal  ratemaking  action  to  the  courts,  and  there  was  no  help  forth- 
coming from  the  Justice  Department.  The  Board's  Internal  Consumer  Advocate 
strongly  protested  the  increase  but  was  without  power  to  initiate  a  court 
challenge. 

Although  general  reform  of  the  agency's  procedures  is  needed,  two  specific 
needs  seem  particularly  urgent.  For  one  thing  provision  should  be  made  for  con- 
sumer representatives  to  recover  their  necessary  attorneys  fees  and  other  costs 
of  participation  in  Board  proceedings.  The  airlines'  entire  cost  of  representati<m 
before  the  Board,  including  millions  of  dollars  in  attorneys  fees,  is  paid  out  of 
operating  revenues,  which  means  that  the  airline  passengers  end  up  paying  for 
the  legal  arsenals  deployed  against  them  in  all  CAB  proceedings.  Certninly  some 
way  needs  to  be  found  to  remedy  this  imbalance.  Second,  the  need  for  an  inde- 
pendent agency  for  consumer  advocacy  in  Board  proceedings  is  once  more  under- 
scored bv  the  November  fare  increase  which,  despite  apparent  illegality  and  a 
SSno  million  impact  on  the  public,  went  into  effect  without  legal  challenge. 

The  CAB  members  spend  vast  amounts  of  time,  energy  and  resources  on  travel 
away  from  Washington.  For  a  single  month-long  "familiarization  tour"  of  Europe 
last 'spring.  Chairman  Timm  authorized  travel  expenditures  for  himself  exceed- 
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ing  the  entire  years'  travel  budget  of  the  Board's  OflBce  of  Consumer  Advocate. 
A  glance  at  the  peripatetic  Mr.  Timm's  travel  vouchers  for  the  first  part  of  last 
year  suggests  how  demanding  his  CAB  job  must  be.  In  February,  he  went  to 
Pittsburgh  for  the  Allegheny  Airlines  Management  Club  meeting,  then  was  the 
luncheon  speaker  at  the  downtown  Spokane  Rotary  club,  was  in  Los  Angeles, 
for  a  speech  to  the  Interline  management  club  and  a  conference  with  McDonnell- 
Douglas  oflBcials  on  airline  noise,  made  an  appearance  at  the  Everett,  Washing- 
ton Aviation  Recognition  Day,  and  flew  to  Arizona  to  speak  with  Congressman 
Rhodes  and  other  government  and  airline  officials.  Next  it  was  off  to  Europe, 
including  Lisbon,  Rome,  Zurich,  Brussels,  Stockholm,  Amsterdam  and  London, 
after  which  he  was  en  route  again  to  Phoenix  for  a  speech  at  the  Air  West 
management  club  dinner.  Soon  another  trip  west  was  necessary  to  visit  with  the 
Air  West  people  in  San  Francisco,  and  then,  since  he  had  done  so  well  in 
Spokane,  a  speech  to  the  downtown  Seattle  Rotary  club.  It  might  seem  strange 
that  so  much  of  the  agency's  oflScial  business  last  year  had  to  be  conducted  by 
Mr.  Timm  in  Washington  State.  However,  it  might  be  noted  that  Mr.  Timm's 
potato  farm  and  other  properties  just  happen  to  located  there.  Fortunately,  the 
former  Chairman  was  able  to  combine  Board  business  with  personal  business 
and  vacations  on  virtually  all  of  his  travel,  including  side  trips  to  the  Monterey 
Peninsula  and  Palm  Springs,  spring  golfing  in  the  Algarve,  a  motor  tour  of 
Scotland  and  Wales,  and  a  pilgrimage  in  Spain  to  the  Shrine  of  the  Valley  of  the 
Fallen. 

The  current  Acting  Chairman,  Richard  O'Melia,  also  has  a  demanding  travel 
schedule.  For  some  reason,  oflBcial  business  seems  to  call  him  not  to  the  west 
coast  like  Mr.  Timm,  but  to  the  Midwest  where  he  comes  from.  Just  this  past 
November,  for  instance,  it  was  necessary  for  the  Acting  Chairman  to  fly  to  his 
home  town  of  Milwaukee  for  a  day  of  recruitment  interviews  with  students  at 
Marquette  University,  a  rather  unusual  mission  for  a  agency  oflBcial.  Earlier 
trips  that  year  called  Mr.  O'Melia  to  Appleton,  Wisconsin,  for  a  day's  inspection 
tour  of  Air  Wisconsin's  facilities  there,  and  later  for  a  tour  of  Northwest  Air- 
lines at  Minneapolis-St.  Paul.  In  February,  it  was  the  midwinter  meeting  of 
the  Wisconsin  State  Bar  Association  that  required  another  ofiicial  trip  to  Mil- 
waukee, and  another  trip  was  required  for  the  fall  meeting  of  the  Library 
Advisory  Council  of  the  University  of  Notre  Dame.  As  with  Mr.  Timm,  virtually 
all  of  these  business  trips  were  combined  with  personal  leave.  And  when  duty 
required  Mr.  O'Melia  last  May  to  take  a  TWA  inaugural  flight  to  Shannon,  Ire- 
land, it  is  hardly  surprising  that  he  found  it  necessary  to  recuperate  by  staying 
in  Ireland  for  a  week's  vacation. 

With  all  this  official  travel,  it  is  a  wonder  that  these  CAB  members  have  any 
time  left  at  all  to  decide  on  matters  pending  before  the  Board.  This  is  especially 
so  since — although  they  are  almost  constantly  in  the  company  of  airline  officials 
during  their  business  travels,  as  well  as  vacations — it  is  solemnly  asserted  that 
they  never  discuss  with  them  any  matters  of  substance  that  the  Board  must 
decide.  Even  though  Mr.  Timm's  European  familiarization  made  it  impossible 
for  him  to  attend  the  oral  argument  before  the  Board  on  the  Laker  Airways  case, 
he  still  felt  obliged  to  participate  in  the  decision.  Where  he  ever  found  time  to 
assimilate  the  massive  record  and  briefs  in  that  case  so  that  he  would  have  an 
informed  basis  for  his  negative  vote,  is  a  mystery  indeed. 

The  speeches  given  by  Board  members  at  industry  functions,  however,  pro- 
vide an  important  means  of  communication  to  the  public  as  well  as  the  industry. 
The  Bonrd's  rules  of  conduct  apparently  make  it  unethical  for  Board  members  to 
give  interviews  to  the  public  press  or  appear  on  network  television  programs 
examining  the  CAB's  policies  and  actions,  or  to  appear  at  such  events  as  the 
forthcoming  conference  on  airline  deregulation  being  sponsored  by  the  Aviation 
Consumer  Action  Project  and  the  Puhli"  Interest  Economics  center.  Mr.  O'Melia 
explained  in  a  recent  letter  to  ACAP  that  none  of  the  Board  members  could  par- 
ticipate in  such  a  public  conference  because  of  the  time  that  would  be  involved 
and  because  the  conference  might  get  into  "officinl  matters  of  a  sensitive  and 
delicate  nature."  Fortunately  such  rigid  constraints  apparently  do  not  apply  to 
indnstrv  trade  association  conference!?,  so  that  the  public  can  get  some  idea  of 
what  the  Board  is  doing  by  carefully  reading  the  members  speeches  at  such 
events. 

A  good  exfimple  came  un  very  recently  with  respect  to  a  matter  that  I  have 
had  a  continuing  interest  in,  my  4-year  old  complaint  to  the  Board  concerning 
the  airlines  discrimination  between  interstate  and  intrastate  ])assengers  in  the 
California  markets.  Despite  the  continuing  problem  and  the  millions  of  dollars 
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being  extracted  from  interstate  passengers  because  of  the  discriminatory  fares 
the  matter  had  been  awaiting  action  by  the  Board  for  so  long  that  most  people 
assumed  the  agency  had  forgotten  it.  Fortunately,  however,  Mr.  O'Melia  spent 
3  days  in  November  as  a  guest  luncheon  speaker  at  the  fall  regional  outing  of 
the  Association  of  Local  Transport  Airlines,  held  at  the  Greenbriar  spa  in  West 
\  irgima.  That  was  an  appropriate  occasion,  it  seems,  for  Mr.  O'Melia  not  only 
tx)  talk  at  considerable  length  about  the  substance  of  the  case,  but  al.so  to  solicit 
the  views  of  the  airlines  present  on  the  various  issues  involved.  Although  neither 
I  nor  any  other  consumers  got  a  chance  to  participate  in  that  interesting  conver- 
sation, at  least  we  could  learn  from  reading  the  speech  afterwards  that  the  case  is 
still  a  live,  and  that  Mr.  O'Melia  apparently  is  not  too  favorably  disposed  toward 
our  position  on  the  merits. 

Another  problem  for  the  CAB  has  been  that  continued  outside  criticism  of  the 
agency's  insensitivity  to  ethical  norms  has  di.stracted  it  from  its  regulatory 
work  and  resulted  in  demoralization  of  the  agency.  Skilled  and  thoughtful  CAB 
employees  increasingly  find  it  too  embarrassing  or  depressing  to  stay  on  there. 
With  the  tremendous  burdens  imposed  upon  some  members  by  their  imposing 
travel  demand.  It  is  hardly  surprising  that  they  lose  sight  of  their  moral  com- 
pass. Thus  when  the  harried  Chairman  Timra  returned  from  Europe  last  spring, 
can  he  be  faulted  for  taking  a  few  days  off  for  a  golfing  trip  to  Bermuda  with 
the  heads  of  Pan  Am,  TWA  and  other  airlines,  all  as  the  guests  of  Boeing  and 
Pratt  &  Whitney? 

In  his  exhausted  state,  no  doubt,  it  simply  never  occurred  to  Mr.  Timm  that 
there  was  anything  wrong  with  this  arrangement  at  all,  or  that  it  would  look  the 
slightest  bit  improper  if  the  facts  came  out,  which  of  course  they  did.  The  result- 
ing outcry  has  had  a  devastating  effect  upon  the  CAB's  credibility  and  effective- 
ness, includihg  demands  that  Mr.  Timm  step  aside  from  some  of  the  Board's  most 
important  cases.  Perhaps  the  answer  would  be  to  put  tight  restrictions  on  the 
members'  travel  away  from  Washington,  permitting  it  only  in  the  course  of 
adjudicating  cases  or  representing  the  United  States  in  negotiations  abroad. 
Another  suggestion  that  might  be  tried  is  to  require  all  top  Board  oflScials  to  re- 
ceive instruction  in  the  existing  ethical  norms  with  which  they  are  apparently 
unfamiliar. 

Partisan  political  pressures  have  always  been  a  part  of  the  CAB  landscape  and 
have  cut  so  deeply  into  the  agency's  reputation  that  little  is  left.  When  the 
Chairman  of  American  Airlines  last  year  confessed  to  illegal  corporate  contribu- 
tions to  supix)rt  the  campaign  for  reelection  of  President  Nixon,  he  explained 
that  su^-h  conduct,  although  criminal,  was  necessitated  by  the  facts  of  life  in  the 
airline  industry,  because  of  the  many  ways  in  which  retaliation  could  be  adminis- 
tered through  CAB  proceedings.  In  other  words,  the  unabashed  perception  of 
this  giant  airline  was  that  the  Civil  Aeronautics  Board  is  used  as  an  instrument 
of  political  blackmail  and  extortion.  Moreover,  American's  contributions  were 
concealed  through  elaborate  accounting  maneuvers  which  just  happen  to  violate 
CAB  regulations,  and  other  airlines  were  engaged  in  similar  crimes.  Thus  hun- 
dreds of  thou.sands  of  passenger  dollars  were  being  siphoned  out  of  the  legitimate 
airline  operations  into  corrupt  political  paths,  and  the  integrity  of  airline  ac- 
counting was  a  demonstrated  .sham.  However,  the  CAB,  even  in  the  face  of  fully 
documented  complaints,  still  has  done  nothing  about  these  most  serious  viola- 
tions. The  Board's  continued  neglect  of  this  issue  raises  again  the  troubling  possi- 
bility that  political  pressures  are  still  being  brought  to  bear  in  order  to  prevent 
any  further  disclosures. 

Only  a  few  visible  symptoms  of  the  Board's  pathology  have  been  described. 
Certainly  this  agency's  regulatory  work-product  has  been  a  substantial  net  dis- 
service to  the  American  people.  The  primary  question  for  today  is  not  whether 
the  CAB  can  be  saved,  but  whether  it  should  be  saved.  We  are  not  dealing  here 
with  a  "natural  monopoly"  like  a  public  utility  which  requires  public  regulation, 
but  rather  it  is  the  agency  itself  which  has  created  an  artificial  monopoly.  This 
is  a  situation  which  is  very  much  against  the  American  grain,  entirely  ho.stile  to 
our  fundamental  faith  in  competitive  economic  stimuli. 

In  my  view  the  time  has  come  to  face  up  to  the  fact  that  this  aberrational 
experiment  in  controlling  airlines  through  governmental  regulation  is  a  demon- 
strated failure.  In  short,  the  Civil  Aeronautics  Board  .should  now  be  abolished. 
Its  ratemaking  and  other  regulatory  powers  should  be  abandoned  in  favor  of 
renewed  vigor  in  antitrust  enforcement,  and  full  authority  over  international 
route  and  rate  matters  should  be  delegated  to  the  State  Department  and  the 
White  House,  which  end  up  making  the  final  decisions  anyway. 
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Throughout  the  land,  people  are  repulsed  by  arrogant  and  unresponsive  bu- 
reaucracies serving  no  useful  public  purpose,  and  they  are  looking  to  this  Con- 
gress to  get  on  with  the  national  housecleaning  job  that  is  needed.  Can  you  think 
of  a  better  place  to  start  than  the  Civil  Aeronautics  Board  ? 


A1BLINE6  AND  Alaska  :  The  Ever-Weakening  Thread 
(By  Stephen  Conn,  Esq.) 

Adequate  airline  service  to  Alaska  cities  and  villages  is  not  a  transportation 
alternative.  It  is  the  sole  means  of  year-round  transport  for  people,  goods  and 
services,  both  governmental  and  private.  It  also  is  the  single  alternative  to  the 
destructive  developmental  proposals  which  suggest  a  highway  network  through- 
out the  state. 

More  Alaskans  of  every  economic  class  fly  more  passenger  miles  than  any 
other  group  in  American  society.  More  Alaskans  per  capita  own  private  airplanes. 

Airlines  are  an  instrument  of  good  and  an  instrument  of  destruction.  Airlines 
deliver  police  who  respond  to  violence  in  distant  and  unpoliced  villages.  Airlines 
and  air  taxis  (intrastate  airlines)  fly  the  sick  and  injured  to  distant  hospital 
care.  The  arrival  of  the  "booze  bomber"  to  native  villages  which  are  otherwise 
dry  signals  days  of  unchecked  interpersonal  violence. 

The  frustration  of  Alaskans  who  confront  inadequate  air  carrier  service  is 
as  constant  as  the  arctic  weather.  In  1973,  representatives  from  the  57  villages 
which  comprise  the  90,000  square  mile  Southwestern  Yukon  Kuskokwim  delta 
and  the  largest  contingent  of  Eskimo  people,  came  together  to  complain  about 
schedules  unmet,  goods  damaged  or  undelivered,  passengers  who  were  "bumped," 
double  billing  and  other  constant  inequities.  A  portion  of  the  minutes  of  this 
hearing  is  appended  to  this  report. 

Although  representatives  of  the  state  and  Federal  regulatory  agencies  were 
in  attendance,  they  did  absolutely  nothing  in  response  to  this  testimony.  When 
a  copy  of  the  minutes  was  sent  by  the  author  directly  to  CAB  Director  Robert 
Timm,  his  agency  responded  that  there  would  be  hearings  on  bush  air  services 
in  fall  1973.  But  a  recent  interview  with  the  single  employee  of  the  CAB  in 
Alaska,  a  field  representative  in  Anchorage,  revealed  that  the  agency  had 
scrapped  plans  for  a  hearing  on  bush  services  and  divided  that  hearing  into  four 
unpublicized  hearings  on  various  rate  and  route  changes,  matters  of  greater 
interest  to  the  CAB  than  developing  a  consumers'  perspective  on  route  changes 
in  Alaska. 

When  the  author  suggested  that  the  CAB  already  had  documentation  on  which 
to  pursue  investigation  of  air  service  under  its  established  rules  and  tariffs  now 
in  effect,  the  CAB  suggested  that  village  people  would  have  to  better  document 
their  complaints  and  travel  anew  to  urban  centers  to  present  testimony.  The 
CAB  in  the  interim  mooted  this  requirement  by  canceling  its  promised  hearing! 

There  can  be  no  question  that  the  Alaskan  electorate's  principal  reason  for 
opting  for  a  capital  move  from  Juneau  to  a  more  central  location  was  the  im- 
probable air  service  to  that  capital.  Alaskans  expect  to  fly  from  point  to  point. 
However,  Southeastern  flights  on  Alaskan  airlines  are  notorious  for  their  delays 
or  overflights  in  that  region.  Also,  Alaska  Airlines,  a  Seattle  based  carrier  which 
is  heavily  in  debt  to  an  Oklahoma  oil  consortium,  accepts  CAB  subsidies  for  less 
traveled  routes  and  then  contracts  them  to  smaller  intrastate  carriers  for  less 
than  the  agreed-upon  subsidy.  It  pockets  the  difference.  These  arrangements 
meet  CAB  and  state  (Alaska  Transportation  Commission)  approval. 

Wien  Airlines,  the  primary  Alaskan  interstate  carrier,  conducts  its  operations 
with  similar  disregard  to  the  public  trust.  For  example,  when  pipeline  activity 
increased,  it  removed  larger  airplanes  to  pipeline  routes.  Its  1974  profits  tripled. 
It  contracted  its  normal  bush  routes  to  smaller  carriers.  The  smaller  planes 
required  fewer  union  employees.  The  smaller  planes  could  not  carry  all  of  the 
freight  tonnage  to  villagers  on  a  regular  basi.s.  Frustrated  consumers  were  forced 
to  charter  special  air  planes  if  they  desired  rapid  delivery  of  their  goods. 

Legally,  both  the  state  and  Federal  agencies  have  regulatory  authority  over 
small  air  carriers  who  take  up  the  routes  of  interstate  carriers.  Yet  neither  the 
CAB  or  ATC  has  (piestioned  the  capacity  of  small  air  carriers  to  meet  the  tariff 
requirements  of  large  carriers. 

The  CAB  representative  attempts  to  handle  some  consumer  complaints  per- 
.sonally  in  the  Alaskan  mode  by  calling  airline  presidents  on  the  phone  before 
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he  sends  the  complaints  to  Washington  where  they  are  tabulated.  (In  1973, 
Consumer  Reports  stated  that  Alaska  Airlines  led  all  interstate  carriers  in 
passenger  complaints  per  passenger  mile).  He  is  frustrated  becau.se  he  has  in- 
sufficient staff  to  investigate  complaints  which  are  more  widespread.  For  example, 
while  he  knows  that  Northwestern  Airlines  is  invariably  more  than  45  minutes  late 
to  Anchorage  International  Airport  in  violation  of  CAB  regulations,  he  is 
not  equipped  to  document  it.  Complaints  of  chronically  bad  air  service  to  smaller 
villages  by  other  carriers  are  never  investigated. 

Enforcement  of  the  weak  regulations  of  the  ATC  which  allow  only  civil 
fines  of  $150  (less  than  probable  lawyer  fees)  for  an  admitted  or  administratively 
adjudicated  offense  is  theoretically  handled  by  three  enforcement  oflScers  who 
are  stationed  in  Juneau,  Anchorage  and  Fairbanks.  If  a  consumer  wishes  to 
complain  to  the  ATC,  the  enforcement  officer  is  mandated  to  fly  to  the  area 
and  obtain  affidavits.  Because  enforcement  officers  are  inactive  in  rural  Alaska 
and  concerned  with  trucking,  and  other  matters,  the  consumer  must  carry  his 
own  complaint  to  the  commission.  Here  again,  the  con.sumer  is  blocked.  No 
notice  of  regularly  called  or  specifically  called  hearings  which  deal  with 
matters  which  are  immediately  important  to  the  prosperity  of  villages  or  cities 
is  published  in  newspapers  or  broadcast.  To  learn  about  ATC  hearings,  one 
must  subscribe  to  its  legal  publication  at  $24  a  year.  This  publication,  like  the 
tariffs  in  Alaska  and  elsewhere,  are  specifically  written  to  confuse  the  consumer 
and  to  block  him  from  basic  information  on  schedules  and  on  rates. 

Not  only  is  the  consumer  blocked  in  the  usual  manner  from  learning  about  the 
particular  responsibilities  of  his  carriers  by  the  administrative  jargon  of 
tariffs,  but  he  is  further  blocked  because  few  agents  who  sell  tickets  in  the  bush 
do  not  provide  these  tariffs  or  post  a  notice  that  the  tariffs  are  available  to 
be  read,  all  of  this  in  violation  of  state  and  federal  regulations. 

In  a  Southwestern  island  village,  consumers  who  were  angry  because  air 
carriers  brought  liquor  into  their  village  for  sale  to  known  bootleggers  wrote 
letters  reque.sting  help  to  the  Bureau  of  Indian  Affairs,  the  state  trooper,  the 
governor  and  a  U.S.  Senator.  Finding  no  help  in  any  of  these  quarters,  they 
proceeded  to  tie  down  the  airplane  when  it  next  arrived.  At  this  juncture,  the 
air  taxi  company  called  the  troopers  and  had  the  plane  released  under  threat 
of  arrest  of  native  councilmen.  While  this  pathetic  act  of  frustration  on  the 
part  of  villagers  might  seem  to  indicate  that  they  were  then  not  politically 
powerful  or  astute  enough,  other  examples  indicate  that  even  traditionally 
powerful  groups  cannot  move  the  airlines  or  the  regulatory  agencies  from  their 
determined  course  not  to  serve  the  public. 

In  1973,  when  airline  service  between  Fairbanks  and  Anchorage  was  curtailed 
without  notice  to  the  public,  the  outcry  of  the  Chamber  of  Commerce  and 
commercial  interests  generally  failed  to  elicit  more  than  a  visit  from  the  public 
relations  officer  of  the  offending  airline  for  a  luncheon  meeting. 

The  Alaska  Department  of  Public  Safety  is  a  power  within  the  legal  realm 
and  state  because  troopers  are  stationed  in  more  than  40  bush  locations.  Yet  even 
the  state  troopers  have  not  been  able  to  prevail  in  the  legislature  when  it 
requested  funds  to  develop  its  own  fleet  of  airplanes.  The  Department  of  Public 
Safety  has  managed  to  obtain  only  one  plane,  this  through  Federal  law  enforce- 
ment assistance  funds  under  the  guise,  not  of  efficient  and  preventative  law 
enforcement,  but  in  order  to  supervise  local  village  constables.  The  result  of 
this  power  of  commercial  air  carriers,  larger  and  small,  on  this  single  form  of 
governmental  service,  is  best  documented  again  and  again  in  files  from  villagers 
to  troopers  (read  by  the  author)  which  request  and  do  not  receive  police 
assistance,  even  when  violent,  felonious  crimes  have  been  committed. 

When  the  state  troopers  could  not  confront  the  power  of  commercial  air 
carriers,  the  result  is  a  weekly  agenda  of  rape,  assault  and  murder  in  rural 
villages.  Other  agencies,  such  as  social  services,  the  legal  services,  and  education 
must  turn  sparce  travel  budgets  over  the  charters  and  commercial  carriers  be- 
cause they  cannot  confront  Big  Air  in  Alaska.  Even  when  state  employees  could 
fly  their  own  aircraft  at  much  cheaper  cost  to  their  departments,  the  administra- 
tive regulations  on  the  subject  block  the  use  of  privately  owned  aircraft  (as 
opposed  to  automobiles). 
The  real  policy  of  air  regulatory  agencies  in  Alaska 

Although  criminal  indifference  is  the  certain  working  policy  of  state  and 
Federal  agencies  with  respect  to  the  interests  of  consumers  in  Alaska  and  their 
needs,  it  cannot  be  said  that  there  is  no  affirmative  policy  which  the  Civil 
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Aeronautics  Board  pursues  in  the  state.  In  a  word,  the  CAB  will  support  any 
policy  by  which  commercial  carriers  can  make  a  profit.  It  explicitly  supports 
creation  of  monopoly  air  service  in  the  state,  even  in  areas  which  are  poorly 
served  by  two  carriers.  It  removed  Western  airlines  from  commercial  routes  in 
Southeastern  Alaska  in  order  to  create  a  monopoly  for  Alaska  Airlines.  Cur- 
rently, the  CAB  has  given  Alaska  airlines  an  order  to  cease  its  operations  in 
the  Western  Alaska  Nome-Kotzebue  region  in  January  1975  (this  with  complete 
indifference  not  only  to  emerging  demands  on  freight  created  as  a  result  of 
village  development  prompted  by  the  native  land  claims  settlement  but  also 
to  the  immediate  disaster  of  floods  which  destroyed  housing,  belongings  and 
means  of  livelihood  (boats,  nets,  and  fishcamps)  in  Nome  and  in  neighboring 
native  villages). 

Interestingly,  during  December  1974  while  the  airline  was  publicly  protesting 
this  decision,  it  was  conducting  30  test  flights  to  discover  if  a  charter  air  service 
between  Fairbanks  and  the  North  Slope  oil  country  was  profitable.  AVhen  the 
Nome-Kotzebue-Unalakleet  route  was  suspended,  the  airline  transferred  its  air- 
craft and  personnel  to  a  new  commission-approved  "full  time  jet  charter  service 
to  the  North  Slope."  (See  2  Alaska  on  Alaska  no.  16,  February  3,  1975.) 

The  single  aim  of  the  CAB  is  to  reduce  its  subsidy  of  airlines  which  serve 
Alaska.  It  implicitly  approves  reduced  service,  scant  passenger  care  (e.g.  meals 
and  rooms  when  flights  are  overdue,  bumping,  no  meals  on  any  jet  flights  except 
those  to  Juneau  and  Seattle)  as  economy  measures. 

The  position  of  the  five  political  appointees  of  the  Alaska  Transportation 
Commission  is  somewhat  more  complex  but  clearly  within  the  same  vein.  The 
regulation  of  the  innumerable  commercial  air  taxi  services  which  have  set 
themselves  up  in  rural  Alaska  is  an  immense  undertaking.  The  ATC  makes  not 
the  slightest  attempt  to  do  its  job.  The  disputes  which  it  does  hear  are  invariably 
between  carriers  over  matters  such  as  competition  by  an  irregular  and  a  regular 
carrier  when  the  irregular  carrier  becomes  too  regular  for  the  profit  of  the 
regular  carrier  (the  CAB  hears  similar  disputes). 

Since  interstate  carriers  have  contracted  with  smaller  carriers  and  both  regula- 
tory agencies  have  no  clear  picture  of  their  jurisdiction,  the  ineptitude  of  the 
state  agency  becomes  even  more  of  a  threat.  It  is  clear  from  attempts  to  contract 
by  Wien  that  the  interstate  carriers  hope  that  regulation  over  smaller  routes 
will  pass  from  the  Federal  agency  to  the  state  agency. 

Air  service  and  consumers — the  overview 

Alaska  pipeline  workers  are  very  well  served  by  air  service.  Everyone  else 
suffers  as  air  service  schedules  are  reduced,  changed  or  diverted  to  smaller 
carriers,  all  in  response  to  short-term  profit  on  pipeline-related  routes.  One  can 
view  the  problem,  as  did  the  villagers  in  Bethel  in  terms  of  overdue  or  damaged 
freight,  but  there  is  a  larger  and  more  sinister  perspective. 

At  the  particular  point  in  time  when  Alaska  could  tap  a  large  budget  to 
provide  long  overdue  governmental  services,  the  single  soiirce  of  communication 
to  all  villagers  is  deficient. 

At  the  particular  point  in  time  when  Alaska  natives  are  in  command  of 
resources  sufl5cient  to  upgrade  their  physical  standard  of  living,  they  cannot 
eflSciently  bring  goods  and  supplies  into  their  villages.  (Native  corporations 
speak  in  frustration  of  buying  the  debt-ridden  Alaska  Airlines  or  oil-rich  AVien. 
This  use  of  their  resources  would  parallel  the  assumption  of  welfare  services 
by  frustrated  Native  American  tribes  in  Southwestern  United  States.) 

Poor  air  service  gives  strength  to  even  poorer  policy  alternatives.  The  Alaska 
Department  of  Highways  and  the  contractor  lobbies  feed  on  the  frustration  of 
villages  and  cities  which  are  ill-served  by  airlines  and  air  taxis.  Alaska  con- 
sumers who  seek  out  options  in  their  unique  market  place  and  seek  to  organize 
consumer  cooperatives  and  purchase  by  mail  many  needed  items  rather  than 
endure  the  continuing  exploitation  of  the  local  store  system  (which  has  con- 
thiued  since  the  days  of  the  Russians)  receive  damaged  goods  and  cannot  ef- 
ficiently process  their  claims.  So,  they  continue  to  purchase  at  home. 

The  economic  drain  of  public  and  private  resources  created  directly  by  bad 
air  service  is  inoalculable.  So  also,  is  the  impefMment  to  thon<rh(-fui  and  long  over 
due  development  in  human  terms  which  tlie  state  and  its  people  need. 

Only  the  carriers  enjoyed  an  100  percent  plus  increase  in  their  total  revenues 
from  1973  to  1974.  See  "Alaska  Aviation  Industry  is  Really  Riding  High," 
Alaska  Industry,  February  1975,  42-44,  54,  56,  ai>pended  to  this  article  as  ap- 
pendix 2. 


1171 

Citizen  initiatives 

Alaska  Legal  Services  has  filed  a  petition  to  intervene  on  behalf  of  natives 
who  were  ill-served  when  Wien  subcontracted  to  a  smaller  carrier  on  a  regular 
route  to  Fort  Yukon,  the  hub  of  Athabascan  Alaska.  This  action  is  an  exception 
to  the  rule  of  general  confusion  which  marks  most  of  the  consumer  community 
both  nonnative  and  native  regarding  tlie  responsibilities  of  air  carriers  to  their 
public.  Few  citizens  can  review  the  reguhitions  witli  alacrity.  Even  the  CAB 
booklet  on  air  freight  costs  40  cents  and  is  generally  unknown  to  consumers 

The  assistant  attorney  general  for  consumer  affairs  will  not  take  air  service 
complaints  because,  according  to  him,  they  are  out  of  his  jurisdiction. 

Neither  Senator  or  Congressman  has  taken  strong  action  with  respect  to  air 
service  (the  exception  being  a  response  to  an  outcry  when  the  triangle  route  to 
Hawaii,  popular  with  the  affluent  wlio  winter  there,  was  .scheduled  to  be  revoked). 

The  initial  attempt  to  educate  native  consumers  to  effective  airline  complaint 
management  has  been  undertaken  by  the  Legal  Education  Project  of  Alaska 
Legal  Services  which  is  supplying  legal  education  material  on  the  subject  to 
schools  in  Selawik,  Fort  Yukon  and  Bethel. 

A  position  for  the  Alaska  PIRG 

The  reforms  necessary  to  change  the  pattern  of  air  service  in  Alaska  are  small 
and  large.  Many  are  similar  to  those  needed  for  citizen  confrontation  with  nearly 
every  other  state  or  Federal  regulatiry  agency  which  does  not  regulate  in  the 
public  interest. 

Legislative  and  administrative  reforms 

Both  the  ATC  and  CAB  need  broader  enforcement  powers.  The  CAB  needs  per- 
sonnel. The  ATC  needs  to  define  regulations  with  teeth  from  a  consumer's  per- 
spective as  well  as  enforcement  personnel  in  rural  Alaska  who  can  help  Alaskans 
prepare  and  pursue  complaints. 

Both  the  CAB  and  ATC  must  broaden  their  notice  procedures  and  provide 
public  hearings  in  bush  communities.  The  failure  of  each  agency  to  subscribe 
to  even  elemental  notions  of  administrative  due  process  makes  them  ripe  for  court 
challenges. 

Consumers  need  an  advocate  who  can  effectively  represent  them  befoi-e  these  ad- 
ministrative agencies  and  in  the  broader  political  arena  that  ultimately  defines 
the  posture  of  these  agencies. 

The  CAB  and  ATC  should  develop  a  consumer's  bill  of  rights.  CAB  materials 
are  inadequate  and  do  not  inform  Alaskans  of  special  exceptions  to  consumer 
rights  in  other  areas  tied  to  mythical  notions  of  bush  airfields,  even  where,  as 
in  larger  villages,  public  services  have  increased.  In  the  alternative,  the  Alaska 
PIRG  should  develop  a  consumer  bill  of  rights  as  an  educational  vehicle. 

Finally,  the  battle  for  improved  air  .services  in  Alaska  is  in  Washington.  Unless 
the  posture  of  the  CAB  is  changed  with  respect  to  this  state,  the  process  of  that 
agency  will  not  be  improved.  The  CAB  has  the  potential  to  extend  its  jurisdiction 
over  smaller  carriers  if  it  chooses  to  do  so.  It  can  also  investigate  the  more 
important  complaints  because  these  are  tied  ultimately  to  interstate  carriers  or 
their  contractees.  The  CAB  is  not  subject  to  pressure  from  small  carriers  along 
the  I'ukon.  However,  Alaskan  representatives  are  subject  to  this  pressure. 

Air  transportation  has  changed  the  face  of  Alaska.  It  will  continue  to  do  so. 
Whether  it  will  facilitate  wise  expenditure  of  oil  moneys  and  serve  the  public 
will  depend  upon  citizen  action  as  yet  not  taken. 

The  picture  is  gloomy  but  perhaps  there  is  some  reason  to  hope  for  new 
resilience  in  the  ever  weakening  thread  that  links  Alaskans  in  their  land. 


Convention  of  Association  of  Village  Council  Presidents 
bethel  regional  high  school,  bethel,  alaska 

An  Air  Transportation  Hearing,  sponsoretl  by  AVCP^AP,  was  held  in  Bethel 
on  February  1,  1973.  In  attendance  were  commissioner  de  Boer  of  the  Alaska 
Transportation  Commission;   Dick   Steiman,   field  representative  for  the  Civil 
Aeronautics  Board:   Hagburg.  vice-president  of  Marketing,  for  Wien  Consoli- 
dated Aif-lines  and  42  village  council  presidents. 

The  hearing  was  set  up  in  response  to  growing  discontent  on  behalf  of  the  57 
villages  in  the  AVCP  region  presently  being  serviced  by  Wien  Airlines  and  a 
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flock  of  air  taxi  services.  Several  of  these  air  taxi  services  are  presently  under 
contract  with  Wien  Airlines  to  perform  mail,  freight  and  passenger  services  for 
the  villages. 
Some  of  the  problems  pointed  out  by  the  village  presidents  were  : 

1.  Wien's  inability  to  fly  on  schedule. 

2.  Freight  being  sent  to  villages  is  being  held  over  in  Bethel  for  as  long  as  6 
months  before  delivery. 

3.  The  condition  of  the  freight  on  arrival  to  the  villages,  namely  freezing  of 
perishables  in  the  winter  and  spoiling  of  perishables  in  the  summer.  A  great 
majority  of  the  chiefs  were  dismayed  with  this  problem  and  said  that  they  no 
longer  wanted  to  get  goods  because  of  this.  One  chief  in  particular  said  that  he  no 
longer  ordered  freight.  Others  cited  the  fact  that  the  freight  ordered  for  Christ- 
mas (Christmas  trees,  toys,  food)  never  made  it  till  long  after  Christmas.  Many 
chiefs  also  were  dismayed  at  the  amount  of  damage  to  the  freight  before  delivery 
to  the  village.  One  chief  said  he  has  linoleum  flooring  and  a  table  that,  up  to  this 
date,  has  not  been  used  due  to  the  damaged  condition  of  the  freight. 

4.  The  delay  of  mail  and  parcels  in  Bethel  for  as  long  as  3  months  and  longer 
in  some  instances. 

5.  There  were  also  some  statements  pointing  to  the  preference  of  Wien  and  the 
charter  services  to  carry  whites  before  the  natives.  They  also  felt  that  Wien  was 
discourteous  to  its  passengers  at  times  requiring  the  villagers  to  wait  for  a 
delayed  flight  as  long  as  a  whole  day — then  cancellation  of  that  flight.  Some 
chiefs  stated  that  the  people  traveling  were  not  rich,  but  ended  up  spending  a  lot 
of  money  while  waiting  to  leave  for  the  villages. 

6.  The  chiefs  also  stated  that  reservations  were  not  honored  by  Wien  Consoli- 
dated Airlines. 

WTien  discussing  these  problems,  the  village  presidents  said  that  Wien  was  not 
doing  what  it  was  being  paid  to  do,  and  that  another  carrier  should  begin  services 
to  the  57  villages. 

It  was  also  pointed  out  that  the  charter  services  were  "double  charging"  and 
that  they  did  not  carry  any  required  safety  and  emergency  equipment.  At  present 
time  the  demand  for  air  taxi's  is  great,  and  this,  pointed  out  one  spokesmen, 
points  to  the  fact  that  Wien  was  not  meeting  the  needs  of  the  people  in  providing 
them  with  economical,  and  safe  transportation.  In  a  hearing  held  on  December 
6,  by  the  Alaska  Transportation  Commission  in  Bethel,  the  commission  said  that 
an  "emergency"  in  transportation  existed  in  the  area.  They  then  gave  permission 
for  two  carriers  (air  taxi)  to  start  serving  out  of  Bethel. 

Following  the  testimonies  of  the  village  presidents,  commissioner  de  Boer  stated 
they  were  not  aware  of  the  gravity  of  the  transportation  problem  in  the  region. 

Dick  Steinman,  the  CAB  field  representative,  said  that  the  board  should  meet 
to  start  working  on  bush  routes  to  meet  this  problem. 

Mr.  Hagburg,  for  Wien  also  spoke  briefly  citing  the  pioneering  history  of  Wien 
and  why  some  of  these  problems,  pointed  out  by  the  chiefs  existed.  His  main 
point  was  that  Wien  cannot  enlarge  its  services  to  the  region  unless  CAB  gave 
them  the  bush  routes,  and  he  asked  for  the  support  of  the  village  presidents. 

There  is  an  emergency  in  the  AVCP  region  and  the  people  paying  for  this 
emergency  are  definitely  the  village  people  and  not  the  air  taxi  services  or  Wien, 
who  are  unable  to  supply  the  demand  being  placed  upon  them  by  the  villages. 
Transportation  of  freight,  mail  and  passengers  is  expensive,  but  very  poor. 

Paul  John  of  Tooksook  Bay  serviced  by  Wien  Consolidated  Airlines.  Wien  is 
discourteous  to  the  people  of  the  villages,  and  no  matter  how  many  times  you  call 
the  airport,  there  is  never  a  plane  leaving  to  go  to  the  village,  and  then  they  will 
meet  someone  from  the  village  that  just  came  in  on  the  plane. 

Charlie  Fairbanks  of  Nightmute  was  serviced  by  Wien  at  one  time,  but  they 
haven't  been  for  quite  some  time.  They  would  like  to  be  again.  They  do  have 
emergencies  and  they  have  to  either  take  a  boat  or  go  by  snow  machine  across 
Toksook  Bay.  He  said  he  knows  the  turbulence  is  bad  around  Nightmute,  but 
years  ago  pilots  landed  further  down  in  the  tundra.  Charter  services  are  just  too 
expensive,  the  people  of  the  villages  just  don't  have  that  kind  of  money. 

Henry  Evon  of  Kwigillingok  was  served  by  Ray  Christenson,  contracted  by 
Wien.  Service  was  good  at  first,  but  is  poor  now.  Ray  Christenson  carries  more  pas- 
sengers, than  mail.  A  letter  sometimes  takes  3  months  to  go  from  Bethel  to 
Kwigillingok.  His  wife  mailed  some  tupperware  from  Bethel  in  Oct.  of  this  year 
and  still  has  not  received  it.  In  November  he  ordered  some  baby  food,  and  it  all 
came  frozen.  In  September  he  ordererl  some  linoleum ;  it  arrived  in  Bethel  in 
October  and  he  received  it  on  January  26,  1975.  Also  he  thought  Wien  should  be 
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consistent  in  their  rates.  His  example  was  that  his  wife  and  little  boy  flew  from 
Kwigillingok  to  Bethel,  they  were  told  the  little  boys  fare  would  be  $13.50,  half  of 
an  adult  fare,  they  were  charged  $16.50  when  they  arrived  in  Bethel. 

Mark  Tom  of  Newtok.  The  mail  service  is  slow,  they  are  supposed  to  get 
serviced  once  a  week,  but  if  the  weather  is  bad,  or  during  the  spring  or  fall,  they 
have  to  wait  weeks.  They  are  serviced  by  Christenson,  contracted  out  by  Wien. 
They  should  be  serviced  more  than  once  a  week,  they  have  emergencies  just  as 
any  other  village.  He  also  said  that  the  charter  services  were  double  charging 
them.  You  pay  for  the  plane  to  take  you  out  to  the  village,  and  if  someone  from 
the  village  wants  to  come  back,  they  aso  have  to  pay. 

John  Paul  of  Kipnuk.  The  mail  and  freight  service  is  bad.  Last  September  his 
wife  bought  some  things  and  they  got  there  in  January  of  this  year.  The  pop 
was  frozen,  produce  was  rotten.  In  December  1971,  he  ordered  a  table  and  some 
linoleum,  and  in  February  1972  he  received  the  linoleum  (all  bent  out  of  shape) 
and  also  the  tabletop,  but  to  this  day  he  has  not  received  the  legs  to  the  table. 
In  December  1971,  he  bought  a  round  trip  ticket  to  Chicago  from  Wien,  and  he  has 
not  received  the  ticket  or  his  money  back.  He  has  the  receipt. 

Louis  Smith  of  Goodnews  Bay.  They  are  also  having  trouble  with  staples 
freezing  or  spoiling.  Their  airport  hasn't  any  lights  and  it  makes  it  hard  during 
the  winter  months  for  planes  to  land.  The  communication  is  bad ;  they  cannot 
give  Wien  the  forecast ;  Platinum  has  to  do  it ;  they  would  like  to  have  a  radio 
so  they  could  do  it  themselves. 

Dick  Kiunya  of  Kongigonak.  They  have  no  airport,  in  the  summer  they  land  on 
the  lake,  and  winter  its  wherever  they  can.  They  are  supposed  to  be  serviced  by 
Christenson,  contracted  out  by  Wien,  twice  a  week  but  he  gets  behind.  Christen- 
son has  12  villages  to  service,  ami  he  carries  more  passengers  than  mail.  They 
have  also  had  freight  damage  by  the  Wien  cargo  employees.  Wien  never  follows 
their  schedule.  He  feels  that  Wien  needs  help,  just  too  much  freight  and  mail  to 
handle.  He  also  feels  that  the  charter  services  will  take  a  white  person  before 
they  will  a  native. 

Joe  Pavilla  of  Kwigillingok,  a  postmaster  of  19  years.  He  agrees  with  Dick 
Kiunya  that  Wien  needs  help,  and  the  only  schedule  that  Wien  has  is  on  paper ; 
liiey  don't  follow  it  at  all.  He  also  said  that  when  Christenson  first  got  the  con- 
tract service  was  real  good,  but  no\\'  Christenson  carries  more  passengers  than 
mail. 

Raphael  Murran  of  Hooper  Bay.  Talking  about  Wien  airlines  he  said,  1.) 
freight  is  broken  and  suit  cases  are  lost ;  2. )  they  should  have  help  for  the  older 
people  that  can't  speak  English;  3.)  they  should  have  infant  care  when  having 
to  wait  at  an  airport  (milk,  diapers,  etc.)  ;  4.)  that  if  a  person  is  late,  he  misses 
out  even  if  the  plane  is  not  full ;  and  5.)  the  reservation  system  is  not  honored. 

David  O.  David  of  Kwigillingok.  They  are  serviced  by  Christenson,  contracted 
by  Wien.  The  mail  service  was  good  at  first,  but  has  slacked  off  considerably.  He 
thinks  freight  is  being  held  up  in  Anchorage  as  well  as  in  Bethel.  He  has  also  had 
damaged  items  by  Wien.  Another  operator  is  definitely  needed. 

Oscar  Schnieder  of  Platinum.  Wien's  freight,  mail,  and  passenger  service  is 
bad  and  they  will  take  whites  before  they  will  take  the  natives. 

Issac  Hawk  of  Eek.  They  are  serviced  by  Christenson,  contract  by  Wien.  Same 
problems  as  the  other  villages ;  service  is  bad  and  the  air  service  stops  from 
October  to  December. 

Don  Kuku  of  Quinhagak.  They  are  supposed  to  have  a  plane  come  in  3  times 
a  week,  but  its  not  always  on  schedule.  The  Christmas  sea.son  is  always  the 
slowest.  He  thinks  mail  and  freight  should  come  before  passengers. 

Glenn  Fredricks  of  Sleetmute.  They  should  get  another  airline  up  here,  Wien 
cannot  handle  the  mail. 

Harry  Lane  of  Red  Devil.  The  mail  is  good,  but  the  freight  gets  tied  up  in 
Red  Devil. 

Andrew  Guski  of  Stony  River.  He  also  said  that  the  mail  is  good  but  the 
slowness  of  the  freight  is  bad. 

Noel  Polity  of  Pilot  Station.  He  is  right  in  Ihe  middle  of  the  airplane  route, 
planes  going  to  and  from  St.  Mary'.s,  but  they  very  seldom  stop  in  at  Pilot  Station. 
He  said  if  Wien  doesn't  want  to  stop  at  Pilot  Station  that  they  should  supply 
them  with  a  small  aircraft  and  they  could  fly  themselves  over  to  St.  Mary's  to 
catch  the  plane. 

Harry  Wilde  of  Mr.  Village.  The  freight  service  is  bad  and  they  are  serviced  by 
Wien  Consolidated  Airiine.s. 
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Herman  Nick  of  Nunapitchuk.  They  are  30  miles  from  Bethel  and  both  the 
mail  and  freight  is  slow.  They  are  serviced  by  Christenson,  contracted  by  Wien. 
They  are  scheduled  for  three  flights  a  week,  but  a  lot  of  times  they  just  get 
one,  and  sometimes  not  at  all. 

Margaret  Simeon  of  Aniak.  She  stated  that  they  have  also  received  frozen 
staples  and  they  are  not  delivered  properly. 

William  Loniack  of  Akiachok.  AVien  will  never  bend  themselves  for  the  native 
people.  The  mail  and  freight  service  is  slow,  they  are  seniced  by  Christenson. 

Paul  Brink  of  Kasigluk.  He  thinks  that  Wien  has  poor  leadership,  years  ago 
when  Jack  Weiss  was  director,  they  didn't  have  the  problems  that  they  are 
having  now.  They  are  also  having  problems  with  damaged  freight  and  slow 
mail. 

Peter  Nick  of  Russian  Mi.ssion  (Y).  They  are  serviced  by  Wien;  freight  is 
either  damaged,  frozen  or  spoiled.  And  he  said  that  many  aircraft  are  afraid 
to  land  on  the  runway  because  it  is  so  short ;  they  would  like  it  lengthened. 

Carl  Abru.ska  of  Little  Russian  Mission  (K).  They  are  unhappy  with  Wien 
because  of  the  damaged  freight  and  slow  mail. 

James  Nicolai  of  Akiak.  Wien  wasn't  handling  the  freight  right,  because  they 
were  receiving  items  frozen  or  broken.  Als®,  on  the  charter  services,  he  thought 
they  were  charging  double. 

Tommy  Owens  of  Tuluksal.  The  mail  is  slow  and  never  on  time. 

Jessie  Chimegalrea  of  Xnpakiak.  Thrv  arp  serviced  by  Wien.  He  .said :  1. 
mail  runs  are  slow ;  2.  freight  is  delayed  and  spoiled ;  and  3.  he  thinks  Wien 
should  add  more  bush  pxane.>  to  the  region. 

Wassi'ie  Nicolai  of  Kwethluk.  They  are  18  miles  from  Bethel.  Service  is 
slow.  They  are  supposed  to  get  2  flights  a  week ;  but  they  are  lucky  if  they 
get  1  flight  a  week.  'Ihey  are  serviced  by  Wien ;  contracted  to  Christenson. 

Eddie  Francis  of  Pitkas  Point.  He  thinks  there  should  be  better  and  faster 
service  to  the  villages. 

Evan  Peter  of  Crooked  Creek.  The  mail  service  is  slow  and  never  on  time. 
They  have  also  had  trouble  with  freight. 

Moses  Pavkan  of  St.  Mary's.  The  same  problem  as  the  other  villages  as  far 
as  freight  and  mail  were  concerned. 


Alaska  Aviation  Industry  Is  Really  Riding  High 
[From  the  Alaska  Industry,  February  1975] 

The  fortunes  of  the  aviation  industry  in  Alaska  have  been  riding  extremely 
high  the  last  year.  1974  was  the  most  lucrative  in  history  for  practically  every 
one  of  the  state's  200-odd  air  taxi,  contract  and  scheduled  carriers.  When  the 
final  figures  are  in,  they'll  reveal  that  total  revenues  for  general  aviation  opera- 
tions (excluding  those  of  the  major  airlines)  exceeded  $70  million.  That  com- 
pares with  the  $32  niillion  worth  of  business  the  industry  did  in  1973. 

Of  course,  the  biggest  boost  to  aviation  this  year  was  afforded  by  the  trans- 
Alaska  pipeline  project.  Official  figures  of  Alyeska  Pipeline  SerA'ice  Co.  show 
that  during  1974,  air  cargo  for  the  pipeline  amounted  to  87,843  tons,  almost  half 
of  the  total  air  cargo  tonnage  in  the  state.  Carriers  xmder  contract  to  the  pipe- 
line carried  42,204  pas.sengers  out  of  a  statewide  total  of  over  700,000.  At  one 
time  or  another  during  the  year,  Alyeska  used  62  aircraft  belonging  to  30  different 
fixed  wing  and   helicopter  operators. 

But  the  pipeline  wasn't  the  who'e  story.  Last  year's  early  fears  of  fuel  short- 
ages evaporated  like  exhaust  in  a  stiff  wind  by  late  spring.  Because  of  the 
state's  critical  dependence  on  aviati(m  and  the  national  priority  given  to  the 
pipeline  project,  Alaskan  operators  got  special  exemption  from  fuel  allocation 
regulations. 

Payments  of  Native  claims  money  and  the  emergence  of  Native  corporations 
as  tru'y  active  bu-^ine^s  and  real  estate  entities  were  two  developments  last 
year  that  were  as  important  as  the  pipeline  to  the  growth  of  the  aviation  industry 
in  the  state.  In  western  Alaska,  where  the  pipeline  doesn't  loom  as  a  factor  in 
day-to-day  lives  as  it  does  in  the  railbelt  area,  flyers  are  reporting  record  years 
due  to  an  increa.'-e  in  Native-re'ated  business  alone.  Fo.ster  Aviation,  based  in 
Nome,  is  planning  to  add  2  planes  to  its  9-plane  fleet  and  added  two  nvore  pilots 
this  year  because  of  increased  demand  for  more  service  to  villa.'?es,  both  from 
Natives  themselves  and  government  agencies. 
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"Wo've  got  seven  full-time  pilots  now,"  suid  Richard  Foster.  "The  most  we've 
ever  had  during  the  winter  in  the  past  was  four." 

To  be  honest,  the  boom  is  not  being  felt  all  over  the  state.  Flying  for  Southeast 
Alaska's  depressed  logging  industry  is  decidedly  off.  And  some  Southeastern  oper- 
ators admit  they  are  having  difficulty  hanging  onto  jjilots  who  see  more  action 
happening  fartlier  norlh. 

In  the  rest  of  the  state,  though,  firms  are  scurrying  to  add  more  planes  and 
pilots  to  keep  up  with  the  demand.  During  1974,  23.5  more  aircraft  were  reg- 
istered with  the  Alaska  Transportation  Commission  making  1,108  now  being 
ustd  commerciully  in  the  state.  .Just  over  a  thousand  are  smaller  craft,  under 
the  12.500  pounds  gross  takeoft  weight  that  is  maximum  for  air  taxi  operations. 
The  number  of  helicopters  operating  conunercially  almost  doubled  in  the  last 
year  from  116  to  an  even  200. 

Along  with  the  increase,  there  has  been  a  change  in  type  of  aircraft  that 
indicates  a  metamorphosis  in  the  industry  as  well  as  growth.  Larger  and  more 
sophisticated  aircraft  are  appearing:  twins  and  jets;  not  only  in  the  air  and 
on  runways  in  the  state's  more  populous  regions,  but  also  on  strips  in  the 
bush.  An  intensive  construction  program  by  the  state  Division  of  Aviation 
upgrading  existing  village  strips  and  building  new  ones  has  made  it  possible 
for  twin-engine  planes,  and  even  jets  in  some  places,  to  serve  areas  and  villages 
where  only  small,  single-engine  planes  could  land  in  the  past.  The  division  has 
a  $15.3  million  capital  improvements  program  set  up  for  1975  covering  28 
projects  and  a  variety  of  work  from  building  new  airports  at  the  villages  of 
Larsen  bay  and  Nightmute  to  paving  the  runway  at  the  expanded  Wrangell 
ain^ort. 

Said  Jim  Dodson,  executive  director  of  the  Alaska  Air  Carriers  Association, 
"Air  taxi  operators  are  adding  more  executive-type  aircraft  to  their  fleets  and 
this  puts  a  little  different  scope  on  a  guy's  operation.  There's  no  reason  for  bush 
flying  any  longer.  The  strips  we  have  now  are  good  ones.  The  only  big  concern 
is  weather  reporting  and  communications  systems.  The.se  are  still  absolutely 
atrocious." 

The  boom  in  Alaska's  skies  is  expected  to  continue  into  1975,  though  few 
expect  the  rate  of  growth  to  keep  up  with  last  year's  dizzying  100  percent.  For 
one  thing,  pipeline  cargo  demands  will  decrease  about  50  percent  becau.se  the 
highway  from  Fairbanks  to  Prudhoe  Bay  is  completed.  Most  of  the  pipeline 
cargo  carried  last  year  was  heavy  lift  tonnage  flown  by  Alaska  International 
Air's  Hercu'es  aircraft. 

While  the  road  was  being  built  last  year  and  while  Alyeska's  Yukon  River 
ferry  was  out  of  commission,  the  pipeline  company  relied  on  four  Hercs  regularly 
to  supply  the  road  construction  camps.  This  year,  according  to  Les  Bays,  aviation 
specialist  with  the  pipeline  company,  Alyeska  will  keep  only  two  Hercs  on  exclu- 
sive longterm  contracts  to  carry  fuel  and  other  high  priority  supplies  to  the 
northern  pipeline  camps.  The  major  portion  of  supplies  will  travel  the  slower 
(but  cheaper)  surface  route  via  truck  along  the  pipeline  road.  Alyeska  does  ex- 
pect the  number  of  passengers  hauled  by  air  to  increase  by  25  percent  this  year, 
however.  Most  of  them  will  go  north  from  Fairbanks  on  Wien's  F27's  and  737's. 
Smaller  air  taxi  operators  will  do  most  of  the  short  distance  shuttling  between 
camps. 

If  ever  any  airline  company  was  in  the  right  place  at  the  right  time  with  the 
right  equipment  it  was  AIA  in  Alaska  in  1974  with  its  Hercules.  Maybe  that's 
justice  because  in  1970  the  company  was  in  just  the  opposite  predicament— over- 
equipped too  early  for  a  pipeline  boom  that  didn't  materialize — and  was  forced 
into  bankruptcy. 

ATA  is  the  current  .start  of  Alaska's  air  carriers.  Its  Hercs  carried  79,000  of  the 
87,800  tons  of  pipeline  cargo  in  1974,  but  the  pipeline  accounted  for  only  50  percent 
of  its  business.  Altogether,  its  Hercs  logged  7,800  flights  and  carried  180.000  tons 
of  cargo.  Fourteen  percent  of  its  operations  were  in  other  parts  of  the  world.  The 
company  realized  over  $30  million  in  revenue  last  year.  Although  its  pipeline 
cargo  will  be  less  this  year.  AIA  officials  expect  business  to  be  150  to  175  percent 
better  based  on  their  plans  to  support  increased  drilling  and  exploratory  activity 
by  oil  and  geophysical  companies  on  the  North  Slope.  The  company's  outlook  is  so 
optimistic  that  debt  from  the  bankruptcy  should  be  wiped  out  completely  by  the 
middle  of  this  year. 

Another  big  beneficiary  of  and  the  center  for  most  all  the  air  activity  associated 
with  the  pipeline  is  Fairbanks  International  Airport.  One  example  of  what  direct 
aerial  support  for  the  pipeline  and  just  the  boosted  economy  of  the  area  means  to 
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the  airport  is  tlie  increase  in  air  taxi  operations  there.  In  1973.  total  air  taxi  oper- 
ations were  4,024.  Last  year,  according  to  Airport  Manager  William  Lavery,  the 
number  of  air  taxi  operations  soared  incredibly  to  26,655. 

The  number  of  passengers  the  airport  handled  increased  from  281,800  in  1973 
to  397,400  in  1974.  But  it  is  as  a  freight  terminal  that  Fairbanks  International  has 
registered  its  biggest  gains  and  largest  revenues.  Freight  tonnage  in  1974  was 
three-and-a-half  times  that  of  1973  as  165,830  tons  passed  through  the  airport. 

Said  Lavery  with  a  bit  of  wonderment  in  his  voice,  "The  whole  airport  is  full 
of  freight." 

Last  year's  boom  was  such  that  Fairbanks  International  began  operating  in 
the  black  last  July  after  years  of  running  a  deficit  for  its  owner,  the  state. 

Last  year  saw  a  goodly  number  of  regulatory  decisions  by  the  Civil  Aeronautics 
Board  that  affected  major  airline  service  to  and  within  the  state.  Direct  flights 
tying  Alaska  in  with  major  southwest  oil  centers  were  approved.  The  CAB's  5- 
year-long  (and  seemingly  endless)  Alaska  Service  Investigation  advanced  with 
Alaska  Airlines  being  excluded  from  the  Western  Alaska  Nome-Kotzebue  route. 
Ostensibly,  that  decision  was  a  result  of  the  1972  CAB  action  giving  Alaska  a 
monopoly  on  service  between  Southeast  Alaska  and  Seattle.  But  now,  Alaska  Air- 
lines and  the  state  transportation  commission  (which  has  consistently  supported 
competitive  service  in  the  state)  are  appealing  the  action,  claiming  the  CAB's 
decision  was  based  on  the  now  outdated  prepipeline  economic  situation  in  the 
state. 

The  Nome-Kotzebue  route  was  one  of  the  most  profitable  for  Alaska  Airlines 
and  was  one  of  the  reasons  that  long-suffering  carrier  made  a  profit  for  the  first 
time  in  half  a  decade  during  1974.  The  black  ink  on  Alaska's  bottom  line  may  have 
to  be  washable  since  late  last  year  the  airline  was  dealt  another  blow.  Western 
Airlines,  its  chief  competitor  in  lower  48  service,  scored  a  coup  by  purchasing 
Pan  Am's  dormant  route  authority  to  fly  direct  from  Fairbanks  to  Seattle.  The 
Western  move  is  a  double  blow  to  both  Alaska  Airlines  and  Wien  Air  Alaska  since 
both  of  those  domestic  carriers  stand  to  lose  considerable  revenue  from  the  Fair- 
banks-Anchorage route  if  Fairbanks  passengers  bound  for  the  lower  states  can 
fly  direct  on  Western. 

Approval  of  the  Western  purchase  is  still  pending  before  the  CAB  at  this 
writing.  The  state  transportation  commission  has  been  put  in  a  dither  too  by 
the  Western  move.  Charged  with  making  sure  Alaskans  get  the  best  service 
possible  and  also  with  seeing  that  an  equitable  competitive  situation  between 
carriers  in  the  state  is  maintained,  the  ATC  finds  those  two  interests  in  conflict 
in  the  Fairbanks-Seattle  case. 

Said  Robert  Rocker,  chairman  of  the  ATC,  "There's  no  doubt  that  the  people 
of  Fairbanks  will  be  better  served  by  direct  flights  to  Seattle,  but  the  diversion 
of  traflic  from  Wien  and  Alaska  would  be  very  serious.  Western  would  end  up  with 
90  percent  of  the  Fairbanks-Seattle  traflSc." 

The  ATC  asked  that  the  CAB  consider  the  economic  effects  on  the  other  carriers 
when  it  deliberates  approval  of  the  Western-P.^n  Am  deal  but  the  CAB  refused, 
stating  it  would  only  look  into  the  merits  of  the  purchase  itself  before  it  made 
its  decision. 

Probably  the  most  important  aspect  of  the  CAB's  A'a^-ka  Service  Inves'^iga'^ion 
to  the  state's  aid  taxi  operators  is  the  one  that  deals  with  bush  service.  One 
change  being  considered  as  a  revision  in  the  maximum  allowable  gross  takeoff 
weight  for  air  taxi  aircraft  upwards  from  the  present  12.500  pounds  to  a  maxi- 
mum payload  of  30  pas.«engers  or  7,500  pounds  of  cargo.  Such  a  change  would 
allow  the  smaller  air  taxi  operators  to  use  larger  aircraft,  all  the  way  up  to  DC-3s. 

Another  part  of  the  bush  service  investigation  is  a  review  of  subcnntractinsc 
practices  on  the  federally  subsidized  bush  mail  routes  of  Alaska  Airlines  and 
Wien.  Both  the  large  airlines  get  Federal  subsidies  of  $2.1  million  a  year  to  serve 
villages  and  other  bush  communities. 

Wien,  for  instance,  is  certificated  to  provide  air  transportation  to  172  points 
in  the  state.  In  some  cases,  Wien  and  Ala.ska  have  found  it  expedient  and  more 
economical  to  subcontract  service  on  their  own  terms  to  local  operators  while 
keeping  the  Federal  subsidy  for  themselves.  There  is  nothing  wrong  with  the 
practice  but  the  agreements  have  not  been  subject  to  review  by  any  regulatory 
agency. 

As  the  ATC's  Rocker  said,  "It's  getting  to  a  point  where  Alaska  and  Wien  are 
regulating  bush  traflSc  more  than  we  are." 

The  CAB's  review  of  the  situation  is  on  the  order  of  trying  to  standardize  the 
subcontracting  agreements. 
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Demand  in  some  areas  of  the  bush  is  also  growing  at  such  a  rate  that  another 
aspect  of  the  federal  subsidies  to  Wien  and  Alaska  is  being  considered — that  is 
whether  the  subsidies  should  be  continued  at  all. 

"Ihere  is  a  possibility  that  some  areas  might  be  economically  profitable  to  serve 
without  a  subsidy,"  said  Rocker. 

One  case  in  point  is  the  Kuskokwim  Delta  area  centered  around  Bethel.  Sea 
Airmotive,  an  air  taxi  operation  headquartered  in  Anchorage  but  with  authority 
to  oiK»rate  out  of  Deadhorse  on  the  North  Slope  and  Bethel,  has  applied  to  the 
ATC  for  authority  to  run  scheduled  service  to  52  Native  villages  in  the  Kushokwin 
region.  In  effect,  Sea  Airmotive  wants  the  right  to  serve  the  same  bush  communi- 
ties Wien  is  now  flying  to  and  do  it  without  being  subsidized. 

Kirk  Gay,  vice  president  of  Sea  Airmotive,  said  his  firm  wants  to  supply  the 
service  because  of  the  demand.  "There  is  definitely  a  need  for  additional  help  out 
there.  The  villagers  have  been  hollering  for  more  service  and  I  don't  think  they 
are  getting  the  attention  they  deserve.  We've  applied  for  authority  because  it  is 
something  the  people  want." 

In  addition  to  Sea  Airmotive,  12  other  air  taxi  operators  have  applied  for  author- 
ity to  serve  communities  that  come  under  the  Wien  and  Alaska  subsidies,  accord- 
ing to  Dick  Steinman  of  the  local  CAB  office. 

Jim  Dodson,  speaking  for  many  of  the  smaUer  operators  in  the  state,  feels  the 
CAB  i^;  doing  some  unnecessary  foot  dragging  in  the  bush  phase  of  its  Alaska 
investigation,  particularly  on  the  issues  of  revising  gross  takeoff  weight  and  Wien 
and  Alaska  bush  service. 

"The  bush  case  is  stymied  and  while  the  CAB  remains  undecided  and  allows 
Alaska  and  Wieu  to  keep  parceling  it  out  their  own  way,  they  are  holding  up  other 
operators  on  capital  inve.stment  decisions,"  said  Dodson. 

Many  of  the  preliminaries  are  out  of  the  way  now  so  that  there  is  a  very  real 
chance  the  CAB's  original  Alaska  Service  Investigation  will  come  to  an  end  this 
year.  Such  items  as  the  Western-Pan  Am  agreement  and  the  continuing  Wien- 
Alaska  feud  on  the  Nome-Kotzebue  route  could  throw  wrenches  into  the  works 
that  would  take  months  to  repair. 

One  more  item  in  the  aviation  picture  this  year,  albeit  in  the  background,  is  the 
still  pending  Wien-Alaska  merger  that  would  render  the  classic  route  feuds  of 
these  two  airlines  moot.  Executive  of  both  lines  insist  that  they  are  still  anxious 
to  get  together  but  that  they  are  awaiting  a  more  favorable  equity  market  and 
(you  guessed  it)  CAB  approval  before  advancing  any  farther  in  merger 
negotiations. 

New  Aie  Cargo  Center  Opens 
[alaska  industry,  february   1975] 

The  newly-opened  Air  Cargo  Center  is  Anchorage  International  Airport's  only 
building  built  exclusively  for  air  freight  forwarders. 

According  to  one  of  its  builders,  William  E.  Brooks  of  B  &  R  Properties,  Inc., 
the  structure  is  "98  percent  finished"  and  already  has  three  tenants.  Occupants  of 
the  air  cargo  center  are  Airborne  Freight  Corp.,  Northern  Air  Freight,  and 
Movers,  Inc.,  all  of  whom  have  moved  out  of  cramped  quarters  in  the  cargo  opera- 
tions of  Alaska  Airlines,  Northwest,  and  Western  Airlines,  respectively. 

The  center  still  has  about  6.500  square  feet  vacant  of  the  21,600  total,  which 
would  be  room  for  two  or  possibly  three  more  air  forwarding  operations,  according 
to  Brooks. 

Answers  of  Ralph  Nader  to  Questions  of  Senator  Thurmond  Re 
CAB  Regulation 

Question  1.  Are  you  aware  of  any  reliable  figures,  from  any  source,  which  will 
enable  the  subcommittee  to  get  some  idea  on  the  extent  to  which  price  determines 
the  consumer's  choice  between  airlines,  trains,  or  buses,  or  some  other  public 
transportation? 

Answer.  One  of  the  major  regulatory  faults  of  the  Civil  Aeronautics  Board  is 
its  failure  to  develop  reliable  information  on  the  sensitivity  of  air  travel  to  price. 
The  CAB  con.sistently  takes  the  absurd  view  that  whatever  fare  increase  is  ap- 
proved will  invariably  increase  overall  airline  revenues,  a  bureaucratic  attempt 
to  repeal  the  economic  laws  of  demand  elasticity.  The  CAB's  Bureau  of  Economics 
and  the  Department  of  Transportation  should,  I  believe,  have  some  data  that 
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would  give  a  better  basis  for  evaluating  real  world  demand  elasticity,  and  every 
airline  is  well  aware  that  the  consumer's  choice  as  between  airlines  on  the  same 
routes  is  highly  price  sensitive.  Of  course,  the  question  of  intermodal  competition 
for  the  airlines  is  complicated  by  the  fact  that  in  all  but  a  very  few  markets  no 
rail  passenger  service  exists. 

Question  2.  (a)  What  percentage  of  tourist  travel  in  the  United  States  is  by 
means  of  passenger  aircraft?  (b)  What  percentage  of  tourist  travel  in  California 
is  by  means  of  passenger  aircraft?  (c)  In  Texas? 

Answer.  The  particular  percentage  breakdowns  both  nationally  and  in  various 
states  and  regions  should  be  available  from  CAB,  DOT,  and  the  airlines,  possibly 
through  the  Air  Transport  Association.  In  any  even,  it  is  clear  that  the  airlines 
are  by  far  the  dominant  mode  of  intercity  travel  in  the  United  tSiates,  especially 
in  the  longer-haul  markets.  Moreover  it  seems  clear  that  the  introduction  of  low- 
fare  services  in  California  and  Texas  has  enormously  stimulated  air  trave'  and 
tourisn\  by  appealing  to  large  numbers  of  persons  who  would  not  or  could  not 
otherwise  travel.  And  see  Professor  William  A.  Jordan's  study.  Airline  Regulation 
in  America  :  Effects  and  Imperfections  (19i0). 

Question  3.  What  I  am  getting  at  is  that  it  might  be  helpful  to  the  subcom- 
mittee to  have  some  idea  of  the  extent  to  which  costs  enter  into  the  consumer's 
decision  to  elect  air  travel  over  some  other  method  of  transportation.  Perhaps 
a  comparison  of  these  percentages  among  Los  Angeles-Oakland,  and  Los  Angeles- 
San  Jose  (where  somewhat  lower  fares  are  in  effect),  and  Boston- Washington, 
or  Montreal-Toronto. 

Answer.  I  agree,  and  perhaps  the  CAB  should  be  directed  to  make  a  study  of 
this. 

Question  4.  To  my  way  of  thinking,  the  traveling  consumer  in  this  country 
would  be  better  off  if  he  had  more  choices.  Present  regulations  permit  airlines 
to  compete  with  each  other  in  terms  of  quality,  that  is,  they  can  offer  better 
food,  more  food,  better  liquor,  prettier  stewardesses,  or  more  frequent  flights 
in  more  modern  aircraft,  etc.  but  that  entry  restrictions  and  rate  setting  virtu- 
ally eliminate  price  competition.  I  would  prefer  to  be  able  to  fly  from  here  to 
Columbia  or  Charleston  for  $10  or  $15  less,  doing  without  some  of  these  frills. 
As  one  who  is  supposed  to  speak  for  consumers,  do  you  think  this  is  an  uncommon 
preference? 

Answer.  I  believe  there  is  an  enormous,  virtually  untapped,  market  for  low- 
cost,  no-frills  air  service.  I  also  agree  that  the  present  cartel-oriented  regulatory 
policy  has  deprived  consumers  of  the  price-service  options  which  a  less  restricted 
system  would  permit. 

Question  5.  Do  you  think  the  consumer  would  be  better  off  if  the  CAB  were 
empowered  to  regulate  all  aspects  of  commercial  aviation,  or  do  you  think  the 
consumer  would  be  better  off  if  free  competition  were  expended,  thus  allowing 
potentially  cheaper  and  more  eflBcient  carriers  to  offer  their  services  over  a 
certain  route? 

Answer.  I  believe  there  is  a  compelling  case  to  eliminate  the  present  entry  and 
price  restrictions  which  the  CAB  has  imposed,  and  to  permit— indeed  require — 
a  much  greater  degree  of  competition. 

Question  6.  How  do  you  evaluate  the  effectiveness  of  the  Office  of  Consumer 
Advocacy  within  the  Civil  Aeronautics  Board? 

Answer.  The  effectiveness  of  this  office  is  seriously  undercut  by  several  factors, 
including  its  ultimate  control  by  the  Board  (and  its  Chairman),  the  lack  of 
sufficient  staff  and  budget,  and  its  inability  to  appeal  in  court  from  decisions 
by  the  Board.  To  date  OCA  has  made  some  laudable  efforts  to  promote  consumer 
interest.s  at  the  Board,  but  ultimately  this  task  will  require  an  outside  presence, 
specifically  an  Agency  for  Consumer  Advocacy  such  as  is  proposed  in  the  current 
consumer  protection  bill,  which  will  not  be  hampered  by  the  serious  constraints 
on  OCA's  independence  and  authority. 

Question  7.  Do  you  feel  that  the  authorizing  legislation  now  on  the  books  for 
the  CAB  fails  to  give  it  enough  power  to  insure  the  traveling  public  of  adequate 
service  at  reasonable  prices,  that  it  forces  the  Board  to  exercise  powers  which 
actually  work  to  the  detriment  of  those  goals,  or  do  you  feel  that  current  law 
is  just  right,  but  could  be  administered  better? 

Answer.  The  existing  law  gives  the  CAB  ample  authority  and  indeed  a  duty 
to  protect  and  promote  consumer  interests,  but  it  is  miserably  maladministered 
by  an  agency  that  has  long  been  utterly  subservient  to  its  supposed  reguiatees. 
That  pattern  has  become  so  entrenched  that  I  suspect  we  would  be  better  off 
without  any  CAB  at  all. 
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Senator  Kknxedy.  Our  next  tliree  witnesses  are  John  W.  Snow,  of 
tlie  Department  of  Transportation;  Donald  Baker,  Deputy  Assistant 
Attorney  General,  Department  of  Justice;  and  George  Ea'ds,  Council 
on  "\Va<2:e  and  Price  Stability. 

We'll  hear  from  Mr.  Snow  first.  He  has  been  with  the  Department 
of •  Transportation  since  1072,  and  is  now  Deputy  Assistant  Secretary 
for  Policy,  Plans,  and  International  Affairs. 

STATEMENTS  OF  JOHN  W.  SNOW,  DEPUTY  ASSISTANT  SECRETARY 
FOR  POLICY,  PLANS,  AND  INTERNATIONAL  AFFAIRS,  DEPART- 
MENT OF  TRANSPORTATION;  DONALD  I.  BAKER,  DEPUTY  ASSIST- 
ANT ATTORNEY  GENERAL,  ANTITRUST  DIVISION,  DEPARTMENT 
OF  JUSTICE;  AND  GEORGE  C.  EADS,  ASSISTANT  DIRECTOR,  COUN- 
CIL ON  WAGE  AND  PRICE  STABILITY 

Mr.  Snow.  Thank  you.  Senator.  With  me  from  the  Department  of 
Transportation  is,  on  my  left,  William  A.  Kutzke,  of  the  General 
Counsel's  office,  wdio  has  appeared  earlier  before  the  subcommittee  in 
connection  with  these  hearings. 

Mr.  Chairman,  thank  j'ou  veiy  much  for  the  opportunity  to  present 
the  views  of  the  administration  on  the' very  important  subject  of 
Federal  regulation  of  air  fares.  The  subjects  of  today's  hearing,  rate- 
making  and  pricing  flexibility,  are  the  most  pressing  problems  in  air 
regulation  today. 

Present  CAB  policy  often  artificially  inflates  the  price  of  air  trans- 
portation at  the  same  time  it  denies  travelers  the  range  of  ser\dces  at 
varying  prices  they  want  and  need.  CAB  policy  inhibits  carriers  from 
raising  and  lowering  fares  in  response  to  the  demands  of  the  market- 
place; it  forces  airlines  into  costly  and  uneconomic  service  compe- 
tition; and  it  results  in  substantial  economic  inefficiency  and  w^aste  of 
precious  energy.  Given  current  economic  conditions,  the  situation  is 
one  we  can  ill  afford.  In  short,  CAB  pricing  policy  is  ripe  for  refonn. 

I  would  like  to  explore  briefly  the  most  severe  problems  associated 
with  CAB  regidation  of  pricing  and  the  direction  we  believe  reform 
efforts  should  take.  Finally,  I  would  like  to  discuss  the  major  objec- 
tions which  have  been  raised  to  the  liberalization  of  air  transportation 
regulation  before  your  subcommittee. 

The  CAB's  power  to  suspend  or  set  air  fares  is  statutory.  The 
Federal  Aviation  Act  of  1958  requires  air  carriers  to  file  and  observe 
just  and  reasonable  tariffs.  If  the  Board  finds  a  rate  unjust,  unreason- 
able, unjustly  discriminatory^  unduly  preferential,  or  unduly  pre- 
judicial, it  may  suspend  the  tariff.  After  investigation,  the  Boarcl  may 
determine  and  prescribe  a  different  fare,  or  maximum  or  minimum 
charges,  or  both.  The  statute  sets  forth  five  factors  the  Board  must 
consider  in  determining  the  lawfulness  of  rates. 

LAClt    or    PRICE    COMPETITION — REASON 

Under  the  statute,  carriers  are  free  to  file  with  the  CAB  fares  differ- 
ent from  those  of  their  competitors  and,  in  theory  at  least,  this  could 
create  pi-icing  variations  in  the  market.  As  a  practical  matter,  hoA^ever, 
airline,  fares  have  been  generally  uniform.  Carriers  who  file  tariffs 
reflecting  moderate  price  decreases  for  particular  types  of  service  have 
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had  to  answer  to  competing  carriers  who  have  immediately  com- 
plained to  the  Board  that  the  rate  is  unreasonably  low.  Faced  with 
the  cost,  the  uncertainty  and  the  delay  of  a  Board  suspension 
proceeding,  most  carriers  take  the  hint  and  withdraw  the  rate.  Be- 
cause carriers  anticipate  the  process,  many  reductions  are  never  filed 
in  the  first  place.  Carriers  filing;  rate  increases  in  particular  markets 
face  the  same  problem.  Often  the  Board  will  suspend  and  set  for  in- 
vestigation such  rat^^s  on.  its  own  initiative.  Again,  the  cost  of  an  in- 
vestigation has  a  chilling  effect ;  carriers  usually  find  it  expedient  to 
withdi-aw  the  rate,  or  to  await  Board  approval  of  a  general  fare 
increase. 

The  difficulty  carriers  face  in  obtaining  individual  market  price 
changes  has  led  to  reliance  on  general  fare  increases.  This  has  further 
distorted  pricing  in  the  airline  industry  since  general  increases  neither 
reflect  actual  cost  differences  in  particular  markets  nor  do  they  permit 
tailoring  of  prices  to  market  conditions.  INIoreover,  the  CAB's 
procedures  for  approving  general  rate  increases  cause  an  unnecessary^ 
escalation  in  air  fares  and  produce  inequities  which  are  economically 
unjustifiable.  There  are  two  aspects  of  this  problem  which  are  of 
particular  concern. 

cab's    12    PERCENT   RETURN    ON    INVESTMENT   STANDARD 

First,  while  the  principle  adopted  by  the  Board  in  the  Domestic 
Passenger  Fare  Investigation  [docket  21866] — that  fares  be  related 
to  the  quality  of  service,  was  a  major  advances  over  previous  policy, 
the  Board  has  undermined  the  principle  in  application.  General  fare 
increases  become  practically  automatic  whenever  carriers  fail  to  earn  a 
12  percent  return  on  investment  at  a  55-percent  average  load  factor. 
Instead  of  permitting  carriers  a  12-percent  return  on  investment,  the 
Board  attempts  to  guarantee  that  level  of  profit — one  more  than  a 
third  higher  than  they  have  been  earning.  This  is  an  inappropriate 
use  of  rate  increases.  It  is  bad  regulatory  policy  and  bad  economics. 
We  might  add  that  the  55-percent  load  factor 

Senator  Kennedy.  Before  Ave  go  into  that — The  Board  denies  that 
i  t  tries  to  guarantee  that  the  airlines  make  a  12-percent  return,  does  it 
not? 

Mr.  Snow.  I  have  heard  that  the  Board  denies  it. 

Senator  Kennedy.  If  j^ou  look  at  the  airlines  actual  rate  of  return 
over  the  last  several  years,  it  would  be  difficult  to  maintain  that  the 
Board  has  been  guaranteeing  12  percent,  would  it  not  ? 

Mr.  Snow.  Senator,  they  have  not  been  successful  in  realizing  that 
objective,  but  I  think  it's  an  objective  they  have  been  attempting  to 
reach,  even  though  unsuccessful.  And  the  evidence  for  that  is  found  in 
the  statement  by  former  Chairman  Timm  and  statements  by  other 
members  of  the  Board  to  the  effect  that  the  objective  is  to  try  to  reach 
a  12-percent  rate  of  return. 

I  think  it's  also  revealed  in  the  filing  made  by  the  carriers,  some 
months  back,  for  a  4-percent  fare  increase,  wliich  was  granted;  and  it 
was  gi-anted  on  the  basis  that  4  percent  would  be  necessary  to  bring 
the  carriers  up  to  a  rate  of  return  of  12  percent  at  a  55  percent  average 
load  factor. 
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So,  while  the  Board  has  not  been  successful  in  achieving  the  objec- 
tive, I  certainly  think  that  they  have  made  the  objective  a  goal  of 
CAB  policy. 

Senator  Kennedy.  Well,  my  understanding  of  the  Board's  testi- 
mony is  that  they  fixed  the  rate  of  return  at  12  percent  for  domestic 
trunklines  because  of  the  high  risk  involved  and  that  the  Board  in  no 
sejise  guarantees  the  carriers  a  12-percent  return. 

And  then  as  I  understand  it,  the  Board  set  the  load  factor  at  ap- 
proximateh'  55  percent.  The  result  is  supposed  to  be  that  the  Board 
has  established  only  an  opportunity  for  a  12-percent  return.  If  an  air- 
line is  more  efficient,  it  may  be  able  to  do  better;  if  less  efficient,  it  will 
do  worse.  The  idea  seems  to  be  to  provide  some  competition.  A^''hat's 
w rong  with  that  ? 

Mr.  Snow.  Senator,  there  is  nothing  wrong  with  allowing  a  rate 
of  return  of  12  percent.  What  is  wrong,  I  think,  is  trying  to  assure 
that  the  target  is  realized.  We  take  issue  with  the  assertion  that  the 
airline  industry  is  characterized  by  such  dynamic  demand  conditions 
or  instability  and  volatility  that  its  risks  are  considerably  higher 
than  normal  market  risks  and,  therefore,  that  the  rate  of  return  ought 
to  reflect  a  very  high  risk  factor.  A  12-percent  rate  of  return 

Senator  Kennedy.  Perhaps  the  risks  were  greater  when  the  CAB 
was  set  up  ? 

Mr.  Snow.  That  is  possible.  Senator. 

Senator  Kennedy.  Your  point  is,  high  risk  is  no  longer  present? 

Mr.  Snow.  We  certainly  see  no  evidence  of  that  any  longer. 

Senator  Kennedy.  What's  wrong  with  the  basic  concept,  whether 
you  reach  the  12-percent  or  not?  As  I  understand  it,  this  figure  was 
worked  out  with  reference  to  the  rate  of  return  for  other  industries. 
The  trucking  industry,  for  instance ;  what  return  do  they  get  ? 

Mr.  Snow.  It's  very  difficult  to  say. 

Senator  Kennedy.  I  understood  the  Board  to  say  that  this  policy 
merely  permits  the  airlines  an  opportunity  to  make  up  to  12  percent. 
The  inefficient  ones  will  not ;  the  others  wdll. 

What's  wrong  ?  Are  you  disputing  the  12-percent  figure ;  should  it 
be  8  percent  ?  What  do  you  think  it  ought  to  be  ? 

Mr.  Snow.  Senator.  I  think  it  ought  to  be  a  market  rate  of  return, 
which  would  be  the  product  of  allowing  market  forces  to  operate. 
There  is  nothing  w^rong  with  some  carriers  making  12  percent  based 
on  their  efficiency,  innovations,  meeting  the  market  demand,  and  so  on. 

I  think  the  vice  lies  in  making  it  an  industrywide  rate  of  return 
Avhich  Board  policy  insures  or  seeks  to  ensure.  The  evidence  we  have 
is  that  the  long-term  rate  of  return  in  the  industry  has  hovered  around 
6  to  8  percent — lately  about  8  percent,  but  before  that  for  a  consider- 
able amount  of  time,  4  to  6  percent. 

Carriers  have  been  able  to  get  financing,  they  have  been  able  to  get 
into  the  capital  market  at  a  rate  of  return  of  6  to  8  percent,  which 
suggests  that  the  target  of  12  percent  is  above  that  which  is  necessary 
for  them  to  be  able  to  function  effectively  in  the  marketplace. 

Senator  Kennedy.  You  question  the  basic  assumption  of  12  percent? 

Mr.  Snow.  On  the  basis  of  what  we  know  about  the  industry.  Sena- 
tor, I  would  question  that  the  industry  as  a  whole  should  make  a  12- 
percent  rate  of  return,  yes. 
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Senator  Ejennedy.  There  is  nobody  guaranteeing  my  shoeworkers 
up  in  Massachusetts. 

Mr.  Snow.  Now,  that's  on  a  long-term  basis.  I  doubt  that  in  the  long 
term  the  rate  of  return  of  the  industry  as  a  whole  should  be  at  12 
percent. 

Senator  Kennedy.  What  about  the  matter  of  industry  financing? 
I  believe  that  I  have  heard  that  recently  even  efficient  airlines  can't 
get  financing  for  new  kinds  of  equipment.  Wouldn't  that  indicate 
that  the  12  percent  is  not  high  enough  ? 

Mr.  Snow.  Senator,  I  think  it  would  be  inappropriate,  given  the 
amount  of  excess  capacity  in  the  industry  today,  the  o^•erinvestment, 
and  the  fact  that  many  planes  are  grounded,  it  would  be  very  inappro- 
priate if  the  marketplace  were  to  make  funds  readily  available  to  the 
airline  industry  to  go  on  a  binge  of  further  capital  investment  in  plane 
purchases.  That  would  be  precisely  the  wrong  direction  for  the  industry 
to  go  at  this  point,  in  my  judgment. 

So,  the  fact  that  the  airline  industry  is  not  at  12  percent,  and  can- 
not buy  as  many  planes  as  it  might  if  it  did  earn  12  percent,  certainly 
seems  to  me  no  evidence  that  it  should  have  a  12-percent  rate  of  return, 
especially  given  the  economic  projections  for  the  country,  the  excess 
capacitjA  in  the  industry,  and  the  widespread  grounding  of  aircraft.  If 
the  airline  industry  was  earning  a  12-j)ercent  rate  of  return  at  this 
time  and  was  thereby  in  a  position  to  buy  expensive  new  equipment, 
I  think  it  would  create  a  serious  chronic  problem  of  excess  capacity  in 
the  industry  in  the  future. 

We  would  add.  Senator,  that  the  55-percent  load  factor  which  may 
have  been  appropriate  in  1970-71  when  DOT  advocated  it,  is  now  in- 
adequate. Inflation,  energy  costs  and  needs,  a  decline  in  productivity 
and  a  rise  in  air  fares  combine  to  require  reappraisal  of  the  55-percent 
figure.  In  January,  the  Department  of  Transportation  petitioned  the 
Board  to  raise  the  load  factor  for  ratemaking  to  65  percent.  We  are 
still  awaiting  Board  decision  on  our  petition. 

PROHLEMS   WITH   GENERAL   RATEMAKING!   DISCOUNT   FARES 

Second,  with  general  ratemaking,  fares  must  increase  for  all  mar- 
kets, regardless  of  individual  need.  For  example,  fares  in  markets  of 
equal  distance  must  be  the  same,  regardless  of  actual  costs.  While 
this  may  seem  superficially  attractive,  geographical  equity  is  not  eco- 
nomically sound.  Costs  are  not  the  same;  some  markets  have  different 
needs  and  I'cquire  different  load  levels ;  some  carriers  are  more  efficient 
than  others.  Because  general  fare  increases  are  insensitive  to  these  cru- 
cial market  differences,  they  are  impossible  to  justify.  The  preferable 
system — f  roui  an  economic  and  transportation  viewpoint— is  to  change 
rates  on  a  market-by-market  basis  when  justified. 

Another  result  of  carrier  inability  to  obtain  individual  market 
pricing  has  been  reliance  on  promotional  pricing — such  as  United's 
Bicentennial  fares — which  are  an  economically  unsound  substitute 
for  healthy  price  competition  in  the  industry. 

Senator  Kennedy.  What's  wrong  with  a  promotion  effort  on  the  part 
of  the  industry  ? 

Mr.  Snow.  Senator,  there  is  nothiiig  wrong  with  it  if 

Senator  Kennedy.  We  see  it  in  the  health  care  industry. 
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Mr.  Snow.  There  is  nothing  wrong  with  it  if  it's  done  on  a  nondis- 
criminatory and  cost-reh\ted  basis.  1  think  the  vice  we  see  in  the  pro- 
motional price  schemes  or  some  of  the  discount-type  pricing  which  the 
air  industry  is  moving  to,  is  that  it  burdens  the  general  full-fare 
passenger  who  does  not  have  that  particular  discount  available  to 
him,  if  it  is  not  generally  available.  If  it  were  made  generally  avail- 
able, which  is  really  what  our  10  percent  filing  at  the  CAB  is  seeking 
to  do,  we  would  support  it. 

Senator  Kennedy.  Well,  it  seems  to  be  the  businessman's  judgment 
that  the  extra  fare  is  worth  convenience  of  being  able  to  get  a  j^lane 
at  the  last  mintue,  even  during  busy  hours.  Why  isn't  it  reasonable 
for  the  airlines  to  otl'er  lower  fares  to  those  people  willing  to  wait 
for  off-peak  flights?  Or  to  offer  other  discounts  to  attract  special 
segments  of  the  public  who  otherwise  would  not  travel?  Why  do 
you  suggest  that  all  discounts  must  be  across-the-board  ? 

Mr.  Snow.  Senator,  the  type  of  pricing  we  see — discount-type 
pricing  on  a  discriminatory  basis — is  the  product  of  the  regulatory 
system.  If  we  had  a  market  pricing  system  Avith  reliance  or  a  zone 
of  reasonableness,  or  greater  pi-icing  flexibility.  I  very  much  doubt 
that  Ave  Avould  find  this  kind  of  pricing  coming  into  pla3^  We  would 
see  general  rate  reductions  based  on  cost. 

So,  the  vice  in  it — to  get  back  to  my  basic  point — the  vice  in  it  is 
that  it's  not  cost-related  pricing,  it's  not  the  off-peak-type  pricing 
we  are  talking  about,  and  as  a  consequence,  it  results  in  a  burden 
on  the  general  full- fare  passenger  who  doesn't  have  access  to  that 
particular  discount. 

Senator  Kennedy.  What  is  your  position  on  off-peak  pricing? 

Mr.  Snow.  I'm.  very  much  in  support  of  off-peak  pricing.  It  is  a 
great  benefit  to  the  airline  industry  and  the  flying  public.  The  airline 
industry  seems  peculiarly  susceptible  to  peak  and  off-peak  pricing. 
People  want  to  travel  at  preferred  times,  and  the}-  cluster  at  those 
times.  Many  of  these  people,  we  feel,  would  be  willing  to  forego  travel- 
ing at  the  peak  time,  the  preferred  time,  if  they  could  get  a  fare  dis- 
count. That  rate  discount  isn't  available  today.  A  more  flexible  pricing 
policy  would  make  it  available,  we  feel. 

Senator  Kennedy.  Eastern  Airlines  testified  that  they  had  tried  off- 
peak  discounts  on  their  shuttle  service,  and  it  didn't  have  any  impact 
whatsoever  on  the  market, 

Mr.  Snow.  Senator,  I'm  not/  familiar  enough  with 

Senator  Kennedy.  It  was  a  $2  reduction. 

Mr.  Snow.  I  would  think  that  would  be  inadequate  to  reflect  the 
differences  between  peak  and  off-peak  costs. 

Senator  Kennedy.  So  would  I.  I  understand  Mr.  Muse  of  South- 
west Airlines  will  have  something  to  say  about  this  later. 

EXCESS    CAPACITY    IN    THE    AIRLINE    INDUSTRY 

While  we  are  on  this  point,  you  are  aware  of  the  great  number  of 
planes  grounded  in  the  desert,  in  New  Mexico.  What  do  you  think 
could  be  done  with  them  ?  Do  you  think  some  kind  of  system  of  dra- 
matically loAver  pricing  could  be  developed  to  fill  up  those  planes  so 
that  thev  would  be  available  for  travel  ? 
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Mr.  Sxow.  Senator,  I  think  the  problems  of  periods  of  excess  capac- 
ity and  periods  of  less  excess  capacity  are  true  in  any  industry.  In  any 
industr}^,  whether  it's  regulated  or  not,  we  have  periods  of  excess  capac- 
ity due  to  unexpected  demand  shifts,  and  so  on.  I  think  the  present 
regulatory  system  continually  encourages  excess  capacity  in  the  airline 
industry,  the  problem  being  greater  in  the  airline  industry  and  some 
other  regulated  industries  by  reason  of  the  regulatory  policy. 

With  respects  to  the  planes  that  were  grounded  in  Arizona  and  New 
Mexico,  whether  or  not  lower  fares  would  cause  those  planes  to  be 
put  back  in  service  depends  upon  the  relationship  between  the  effect 
of  lower  fares  on  load  factors  versus  the  effect  of  lower  fares  on  pas- 
senger-seat miles  flown.  There  is  considerable  evidence  that  the  load 
factor  would  go  up,  so  you  could  fly  more  people  with  the  same  num- 
ber of  planes. 

So,  I'm  not  convinced  that  our  10-percent  pricing  reduction  proposal 
will  iiecessarily  bring  those  planes  back  into  service.  On  the  other  hand, 
I  think  that  having  available  pricing  flexibility  and  a  changed  regula- 
tory climate,  in  which  managers  are  given  incentives  to  find  innovative 
waj'S  to  do  things,  would  lead  to  tailoring  of  services,  to  demands  not 
even  anticipated  today. 

"nonprice"  or  "service"  competition 

The  result  of  these  restrictions  on  price  adjustment  is  the  virtual 
elimination  of  price  competition  in  air  transportation.  With  price 
competition  foreclosed — as  it  is  today  in  the  airline  industry — carriers 
emphasize  service  competition.  Passengers  find  airlines  competing 
for  their  patronage  through  elaborate  cuisine,  free  drink,  attractive 
attendants,  more  leg  room,  multicolored  planes,  football  games,  piano 
bars,  and  so  on.  The  most  notable  form  of  service  competition 
is  scheduling  frequency.  Travelers  are  supposedly  attracted  to 
the  airline  which  is  most  comfortable  and  convenient  with  convenience 
measured  largely  by  frequent  flights.  The  result  is  overscheduling 
which  produces  excess  capacity  and  low  load  factors.  Domestic  load 
factors  average  55.7  percent.  One  recent  study  showed  that  an  average 
load  factor  of  75  percent  could  produce  prices  27  percent  lower  than 
a  50  percent  load  factor.  Of  course,  a  75  percent  load  factor  is  higher 
than  DOT  has  recommended  in  most  markets,  but  the  point  is  clear  that 
service  competition  without  price  competition  is  wasteful ;  it  leads  to 
low-load  factors  and  fares  set  to  yield  profits  at  low-load  levels.  These 
fares  are  higher  than  those  which  would  result  in  a  market  stimulated 
by  price  as  well  as  service  competition.  In  effect.  Senator,  the  passenger 
pays  for  his  own  seat  and  the  empty  seat  beside  him ;  the  more  empty 
seats,  the  higher  his  air  fare. 

Not  content  to  eliminate  price  competition,  though,  the  Board  has 
recently  moved  to  discourage  service  competition  as  well.  That  is  the 
effect  of  approving  capacity  reduction  agreements,  and  actions  to  cur- 
tail onboard  amenities  by  suspending  coach  lounge  service  and  limiting 
free  drinks. 

LACK    or   PRICE    COMPETITION EFFECTS 

The  present  pricing  system  also  inhibits  the  development  of  an  air 
transportation  system  which  responds  to  consumers'  needs  and  de- 
mands. Many  passengers  would  prefer  the  opportunity  to  select  car- 
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riers  based  on  price;  some  would  prefer  high-load  factor,  no-frills, 
low-fare  service ;  others  are  willing  to  pay  for  low-load  factor,  more 
comfortable  and  more  costly  service.  But  lack  of  price  flexibility  pre- 
vents carriers  from  responding  to  such  consumers  desires  Avith  a 
variety  of  prices  related  to  different  quality  service. 

Lack  of  price  competition  also  causes  the  accelerated  obsolescence  of 
planes  because  one  fonn  of  service  competition  is  the  attraction  of 
passengers  through  the  introduction  of  newer  types  of  aircraft. 

Our  research  in  the  CAB's  Domestic  Passenger  Fare  Investigation 
revealed  that  under  present  regulatory  policies  when  load  factors  in- 
crease beyond  a  break-even  level  (defined  to  include  profits),  carriers 
schedule  additional  capacity  to  attract  passengers,  thereby  lowering 
load  factors  to  break-even  levels  again.  If  price  flexibility  existed, 
higher  load  factors  might  cause  either  the  scheduling  of  additional 
service  or  the  reducing  of  fares.  Clearly,  then,  present  regulation  does 
not  allow  the  proper  balance  between  price  and  service  competition. 
Passeu'vers  are  den'ed  the  benefit  of  lower  fares  and  a  wider  variety 
of  price  and  service  options,  and  airlines  are  forced  to  utilize  theii' 
facilities  and  schedules  in  a  less  than  optimally  efficient  manner. 

RELATIONSHIP   BETWEEN   PRICE    COMPETITION   AND   ROUTE   ENTRY 

Any  proposal  relating  to  reforming  pricing  in  the  airline  industry 
must  be  combined  with  one  relating  to  carrier  entry  into  air  transpor- 
tation markets  as  well.  The  two  are  simply  indivisible.  Blockaded 
entry  reduces  the  pressure  on  existing  carriers  to  attempt  price  compe- 
tition. With  a  frozen  number  of  competitors,  maximum  fare  and  mini- 
mum quality  of  service  regulation  may  be  necessary. 

With  liberalized  entry,  however,  carriers  will  be  diligent  in  provid- 
ing a  range  of  service  desired  by  the  public  at  prices  which  reflect 
the  actual  cost  of  producing  service.  The  threat  of  potential  compe- 
tition will  i)olice  cai-rier  behavior  and  will  create  incentives  for 
carriers  to  keep  prices  at  levels  low  enough  to  forestall  entry  of  would- 
be  competitors.  This  will  put  an  effective  lid  on  upward  pricing 
flexibility — and  I  know  you  voiced  concern  about  that.  In  such  a  situ- 
ation, passengers  benefit.  Liberalized  entry  will  have  the  beneficial 
effect  of  curbing  any  possible  excesses  in  a  competitive  price  system, 

dot's  proposed  "zone  of  reasonableness" 

Mr.  Chairman,  having  outlined  the  problems  associated  with  present 
CAB  regulation  of  air  fares  and  the  need  for  pricing  flexibility,  how, 
it  may  be  asked,  should  such  flexibility  be  implemented? 

One  approach  which  we  belive  has  merit  was  suggested  by  the  De- 
partment in  the  DPFI  investigation.  In  DPFI  we  proposed  that  the 
Board  establish  a  "zone  of  reasonableness"  that  is,  15  percent  above 
and  15  percent  below  a  fare  structure  curve  determined  by  reference 
to  optimal  load,  distance  and  seating  configuration  standards  set  by  the 
Board.  We  proposed  variable  load  factors  based  on  market  density  and 
distance  so  that  load  factors  would  increase  for  long  hauls.  Using  these 
standards,  the  Board  could  determine  average  carrier  costs  per  pas- 
senger mile — including  a  reasonable  rate  of  return. 

Senator  Kennedy.  Why  have  any  zones  at  all?  Wliy  not  open 
competition  ? 
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Mr.  Snow.  Senator,  we  proposed  the  zone  in  1970-71  because  we 
felt  that  there  was  need  to  move  in  the  direction  of  some  pricing 
flexibility.  We  feel  the  zone  creates  a  kind  of  experiment  in  which 
we  can  observe  the  effects  of  greater  pricing  flexibility.  But  we  are 
not  limiting  our  consideration  of  proposals  simply  to  a  zone  of  15 
percent.  We  are  considering  proposals  for  a  broader  zone,  for  a  zone 
which  floats,  for  a  zone  tailored  to  types  of  service,  and  for  alternatives 
to  the  zone. 

Why  a  bottom  on  the  zone?  One  rationale  for  a  bottom  on  the  zone 
is  that,  after  all,  the  airline  industry  has  had  30  years  of  regulation, 
and  those  30  years  of  regulation  have  produced  a  conditioned  re- 
sponse to  regulations  on  the  part  of  passengers  and  communities.  It 
may  well  be  that  a  phased  transition — which  a  zone  provides — would 
lower  the  transition  cost  from  a  regulated  system  to  an  unregulated 
system.  It  would  give  us  an  opportunity  to  observe  the  things  which 
have  troubled  you  and  your  staff  about  the  consequences  of  price 
increases,  such  as  destructive  prices,  or  discriminatory  prices,  and 
fly-by-night  operations.  We  feel  it  has  some  merit  for  those  reasons. 
Senator  Kennedy.  Why  not  just  try  unrestricted  competition  in 
different  parts  of  the  country  instead  of  going  to  zones  of  reasonable- 
ness nationwide  ?  Why  not  try  that,  say,  for  the  Northeast  ?  Allow  open 
competition  and  see  how  it  works. 

Mr.  Snow.  Senator,  I  think  that's  a  very  good  suggestion;  one 
which  we  will  take  under  consideration.  That  very  well  might  be  the 
right  way. 

Senator  Kennedy.  I  raised  this  idea  with  my  staff  recently.  It  may 
well  be  that  it  would  be  best  to  make  the  transition  from  the  present 
system  to  open  competition  in  gradual  steps.  The  zone  of  reasonable- 
ness that  you  propose  is  one  possible  transition  device.  However,  the 
zone  of  reasonableness  has  been  met  with  a  variety  of  criticisms; 
fares  will  seek  the  top  of  the  zone ;  the  resulting  price  competition 
won't  sufficiently  test  the  idea  of  real  competition,  and  so  on.  It  seems 
to  me  that  we  would  learn  more  if  we  tried  out  open  competition  in 
limited  areas  of  the  country,  and  then  wait  to  see  what  happens. 

Mr.  Snow.  Senator,  you  have  given  us  a  suggestion  which  is  very 
well  worth  thinking  about. 

Within  the  zone,  carriers  would  be  permitted  to  raise  or  lower  fares 
by  up  to  15  percent  deviation  from  the  industry  fare  curve  free  from 
regulatory  interference.  They  would  thereby  be  free  to  compete  on  the 
basis  of  price  with  fare  adjustments  related  to  changes  in  costs  and 
varieties  of  service.  The  zone  would  not  apply  to  monopoly  markets, 
as  defined  by  the  CAB.  where  the  Board  could  continue  to  review 
and  suspend'  rates.  The  limits  of  the  zone  insure  that  neither  drastic 
price  increases  nor  destructive  price  wars  would  ensue  but  that  suffi- 
cient flexibility  would  exist  for  pricing  experimentation  and  new 
price/service  options. 

Another  important  goal  of  our  pricing  suggestions  was  to  eliminate 
the  use  of  inefficient  and  unworkable  internal  subsidies  in  which  long- 
haul  passengers  subsidize  short-haul  passengers. 

Now,  the  Board  rejected  our  zone  proposal  as  unreasonable,  but 
it  did  recognize  that  fares  should  be  more  closely  related  to  costs  and 
it  adopted  our  conclusion  that  short-haul  passengers  should  not  be 
subsidized  by  long-haul  passengers.  In  its  decision,  the  Board  argued 
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that  pricing  freedom  would  result  in  fare  increases  to  the  top  of  the 
zone  rather  than  in  fare  competition. 

DESTRUCTIVE    COMPETITION   AND    CHAOS 

Because  we  believe  that  the  principle  of  price  competition,  in  com- 
bination with  entrj^  liberalization,  is  a  key  feature  in  any  reform  of 
the  present  regulatory  structure,  we  should  comment  on  the  Board's 
concern,  as  expressed  in  its  opinion,  and  on  the  concern  of  those  in 
the  industry  who  are  opposed  to  proposals  for  pricing  flexibility. 
Their  concern  has  been  well  stated  before  your  subcommittee. 

First,  as  to  the  argument  that  with  a  zone  of  reasonableness  carriers 
will  respond  by  raising  fares  to  the  roof— the  top  of  the  zone — rather 
than  raising  some  fares  and  lowering  others,  we  submit  that  this  point 
lacks  economic  logic.  This  is  precisely  where  liberalized  entry  becomes 
significant.  To  the  extent  a  carrier  raised  fares  to  levels  significantly 
above  average  costs,  potential  competitors  would  be  attracted  to  the 
market  and  would  be  able  to  offer  lower,  cost-related  fares.  The 
prospect  of  entry  would  deter  carriers  from  raising  fares  above  cost- 
related  levels.  Potential  entry  would  operate  to  keep  fares  at  a  thresh- 
old or  entry  forestaling  price  level.  In  some  markets,  of  course,  fares 
might  increase.  But  in  others — such  as  the  transcontinential  markets 
where  passengers  may  now  be  paying  fares  above  cost  to  subsidize 
short-haul  passengers — we  can  expect  price  reductions.  We  do  not 
expect  pricing  flexibility  to  produce  any  uniform  fare  increase,  quite 
the  contrary. 

Second,  what  of  the  objection  that  larger  and  stronger  carriers  will 
slash  prices  below  cost  to  force  rivals  out  of  a  given  market?  That 
concern  has  also  been  voiced  before  your  subcommittee.  Again,  liberal- 
ized entry  and  exit,  the  essential  companions  to  pricing  flexibility,  are 
the  antidote.  The  only  reason  firms  engage  in  predatory  pricing  is  to 
drive  out  competitors  and  then  raise  fares  to  earn  a  rate  of  return 
above  the  competitive  level.  But  where  entry  or  reentry  can  easily 
occur  whenever  prices  return  to  levels  at  or  above  costs,  the  incentive 
to  engage  in  such  behavior  is  eliminated.  Moreover,  the  experience  of 
intrastate  carriers,  such  as  those  in  California  or  Texas,  suggests  that 
price  competition  will  not  have  destructive  results.  And,  of  course, 
remedies  under  antitrust  statutes  or  section  411  of  the  Federal  Avia- 
tion Act,  which  prohibits  unfair  competition,  would  still  be  available. 

Third,  what  of  the  objection  that  pricing  flexibility  will  create 
chaos?  You  have  heard  much  of  that.  This  concern  is,  quite  sim]3ly, 
unrealistic  and  overblown.  Of  course,  one  man's  healthy  competition 
is  another's  ruinous  chaos.  To  the  extent  such  an  argument  is  premised 
on  the  assumption  that  prior  to  regulation  chaotic  conditions  pre- 
vailed, it  is  clearly  false.  As  Prof.  Richard  E.  Caves  stated  in  his 
major  study  of  the  industr3^  "Air  Transport  and  Its  Regulations," 
notions  of  destructive  competitions  are: 

Prevailing  myths  which  hold  that,  without  the  Board's  restraining  hand,  the 
airlines  would  collapse  in  an  Hobbesian  war  of  destructive  competition  and  that 
something  like  this  actually  occurred  before  the  passage  of  the  Civil  Aero- 
nautics Act  of  1938.  Professor  Caves  concludes  that  charges  of  such  chaos  mis- 
represent the  history  of  the  industry  and  that  "Nothing  in  the  industry  s 
structure  supports  this  concern." 

Given  the  underlying  economic  characteristics  of  the  airline  indus- 
try, destructive  competition  or  chaos  is  at  most  an  improbable  and 
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remote  prospect.  The  major  prerequisites  of  destructive  competition — 
the  existence  of  large  fixed  costs  as  a  percentage  of  total  costs  and 
immobile  assets — are  simply  not  found  in  the  airline  industry.  As  for 
chaos  resulting  from  the  disappearance  of  safety  regulation,  this  con- 
cern is  a  canard.  There  will  be  no  diminution  of  the  safety  standards 
which  the  Federal  Aviation  Administration  enforces.  Safety  is  inde- 
pendent of  economic  regulation.  Finally,  none  of  the  proposals  now 
under  review  contemplate  the  total  removal  of  a  government  role.  In 
short,  the  chaos  charge  is  a  false  issue. 

SMALL-TOWN    SERVICE    (CROSS   SUBSIDY) 

Fourth  and  finally,  what  of  the  objection  that,  absent  internal  sub- 
sidies to  short-haul  markets,  airlines  would  leave  many  unprofitable 
markets  and  deny  many  smaller  communities  vital  transportation 
services  ? 

To  be  sure,  abandonment  of  cross-subsidies  may  cause  some  airlines 
to  exit  some  unprofitable  markets.  We  expect  that  to  occur.  We  are 
confident,  however,  that  second  or  third-level  commuter  carriers  would 
fill  the  gaps  with  levels  of  service  sufficient  to  ensure  profitable  opera- 
tion. In  some  cases,  prices  will  rise  to  reflect  the  actual  cost  and  alter- 
nate transportation  modes  may  become  relatively  more  attractive.  In 
other  cases,  carriers  will  use  smaller  planes  or  less  frequently  scheduled 
service  to  attain  higher  load  factors  to  keep  fares  low.  In  some  few 
cases,  communities  may  believe  that  it  is  in  their  interest  to  subsidize 
service  which  would  otherwise  be  too  costly  or  unprofitable. 

These  changes,  we  submit,  are  all  desirable.  Moreover,  the  CAB 
presently  has  a  subsidy  program  for  local  service  carriers  with  pro- 
jected outlays  of  $66  million  for  the  coming  fiscal  year.  No  passenger 
should  be  forced  to  unwillingly  subsidize  another ;  "fares  should  reflect 
actual  cost ;  that  they  don't  do  so  is  one  of  the  basic  problems  of  the 
present  regulatory  system.  We  expect  that  with  more  flexible  pricing, 
second  and  third-level  carriers  will  enter  new  markets  which  trunk 
carriers  threaten  to  exit  and  that  no  communities  will  be  denied  essen- 
tial service. 

[At  the  subcommittee's  request,  the  Air  Transport  Association,  the 
trade  association  of  the  regulated,  scheduled  airlines,  prepared  a 
lengthy  study  indicating  which  "small  town"  routes  are  "cross-sub- 
sidized" and  therefore  in  danger  of  being  terminated  under  some 
degree  of  deregulation.  The  subcommittee  solicited  evaluations  of  this 
study  from  five  leading  independent  economists  and  various  Govern- 
ment agencies.  See  pp.  139  et  seq.,  above.  For  similar  studies  by  United 
Air  Lines,  see  pp.  556,  635-37,  above.] 

In  conclusion,  Mr.  Chairman,  we  are  confident  that  more  pricing 
flexibility  is  an  essential  ingredient  in  achieving  an  air  transportation 
system  which  is  economical,  efficient,  and  responsive  to  consumer  needs. 

Thank  you  very  much. 

Senator  Kennedy.  Very  good.  I  have  some  questions,  but  I  would 
like  to  keep  moving  and  hear  from  each  of  you ;  you  may  be  touching 
some  of  these  points.  So,  why  don't  we  move  ahead.  Mr.  Baker  from 
the  Justice  Department,  and  then  Mr.  Eads.  Would  you  want  to 
summarize?  A  number  of  points  have  been  developed,  do  you  have 
some  additional  points? 
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Mr.  Baker.  Very  briefly,  Senator,  we  are  in  agreement  with  wliat 
Mr.  Snow  has  just  said,  and  I  would  just  like  to  reemphasize  a  couple 
of  points. 

RELATIONSHIP    BETWEEN    PRICE    COMPETITION    AND    ROUTE    ENTRY 

Mr.  Baker  [continuing].  First  of  all,  his  point — and  indeed,  it  was  a 
point  I  made  last  week — should  be  emphasized :  That  i)rices  and  entry 
i-eally  are  very  closely  related.  If  we  don't  have  liberalized  entry  we  are 
not  going  to  have  enough  of  a  check  on  higher  prices.  And  the  liberali- 
zation of  entry  is  also  very  important  in  relation  to  the  predatory  pric- 
ing issue  which  I  know  has  concerned  you ;  it's  the  assurance  that,  if 
you  knock  someone  off  the  route,  then  you  have  a  protected  market, 
that  makes  predatory  pricing  arguably  rational  in  certain  airline  en- 
vironment. 

LACK   OF   PRICE   COMPETITION — EFFECTS 

We  would  stress  in  addition,  that  the  whole  system  of  rate  regula- 
tion— I'll  come  back  to  the  Board  itself — but  the  system,  encourages 
inefficiency  because  it  really  substitutes  frill  competition  for  price  com- 
petition. This  is  a  jDhenomenon  which  is  true  in  other  industries,  such 
as  securities,  where  in  essence  you  have  a  level  of  revenue  set  by  the 
regulator.  The  regulated  enterprises  push  out  their  costs  until  they  hit 
the  point  wliere  marginal  cost  equals  marginal  revenue,  because  the 
revenue  is  regulated.  And  so  you  end  up  with  a  great  deal  of  in- 
efficiency. 

As  I  noted  in  my  testimony,  rigid  price  regulation  prevents  the  use 
of  efficient  planes.  Take  a  plane  like  the  747,  which  is  a  very  efficient 
plane.  If  it  isn't  filled  it's  not  particularly  efficient.  Using  large,  wide- 
bodied  planes  implies  you  are  going  to  use  fewer  of  them ;  people  are 
going  to  wait  longer.  If  the  pricing  scheme  does  not  allow  you  to  pass 
on  to  the  customer  compensation  for  waiting  for  the  larger,  more 
efficient  kind  of  plane,  he  will  not  choose  to  wait.  In  response,  carriers 
will,  utterly  rationally,  choose  to  put  on  more  less  efficient  smaller 
planes  in  order  to  fill  up  the  time  slot  and  offer  more  service 
competition. 

As  Mr.  Snow  noted,  rate  regulations  also  encourages  overly  fast 
obsolescence  of  the  older  plane  in  the  sense  that  you  have  only  one 
price  for  the  product,  and  therefore  you  have  to  go  out  and  compete 
with  the  newest  kind  of  equipment ;  and  that's  important. 

Senator  Kennedy.  You  mean  we  should  consider  lower  fares  and 
older  planes  ? 

Mr.  Baker.  Right.  And  I  dare  say  out  of  a  place  like  Boston  Avith 
that  large  college  population,  you  could  fly  a  lot  of  service  to  a  lot  of 
parts  of  the  country  with  older  planes  and  have  a  very  strong  demands 
for  lower-priced  services. 

The  system  as  it  exists  also  discourages  price  cutting.  You  have  this 
"club  mentality."  Normally  in  a  business  you  expect  the  price  cutting 
to  come  from  the  firm  thatis  at  the  bottom  end  of  thinjrs,  it  has  a  small 
market  share  and  wants  to  increase  it.  Normally  what  happens,  a  car- 
rier who  has  a  small  market  share  on  route  A  might  rationally  cut  his 
price  to  try  to  increase  it.  But  that  carrier  may  have  a  large  share  on 
route  B,  or  C,  and  he  wants  that  protected  from  similar  action  by 
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others.  So,  limited  entry  increases  the  tendency  for  everyone  to  avoid 
rocking  the  boat.  And  of  course  the  protest  mechanism  strengthens 
that. 

ANTITRUST   LAWS   AND   DEREGULATION 

Senator  Kennedy.  If  we  had  more  open  fare  competition  and  air- 
lines engaged  in  predatory  price  cutting,  would  the  antitrust  laws  play 
a  role? 

Mr.  Baker.  Certainly.  The  only  reason  the  antitrust  law  wouldn't 
play  a  role,  would  be  if  the  rate  itself  was  exempted  because  it  had  to 
be  approved  by  the  regulatory  agency.  But  otherwise  we  would,  and 
indeed  the  indictments  just  returned  in  Texas  are  related  to  this  type 
of  thing.  I  have  brought  a  copy  of  the  indictment  against  Braniif ,  and 
I'l  be  glad  to  offer  it  for  your  record  if  that  would  be  useful. 

[The  indictment  referred  to  follows :] 

United   States  District  Court,  Western  District  of  Texas 

[Criminal  No.  SA-75;  CR-29] 
[Filed  :  February  14,  1973] 

United  States  of  America 

V. 

Braniff  Airways,  Inc.  and  Texas  International  Airlines,  Inc.,  defendants 

indictment 
The  Grand  Jury  charges : 

COUNT  ONE 

I.  DEFENDANTS 

1.  Braniff  Airways,  Inc.  (hereinafter  referred  to  as  "Braniff")  is  hereby  in- 
dicted and  made  a  defendant  herein.  Braniff  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Nevada,  with  principal  offices  in  Dallas, 
Texas.  Braniff  is  a  wholly  owned  subsidiary  of  Braniff  International  Corpora- 
tion, a  holding  company  incorporated  under  the  laws  of  the  State  of  Nevada. 
During  the  period  covered  by  this  indictment,  Braniff  has  been  engaged  in  busi- 
ness as  an  air  carrier  within  the  United  States,  including  the  State  of  Texas. 

2.  Texas  International  Airlines,  Inc.  (hereinafter  referred  to  as  "TI")  is 
hereby  indicted  and  made  a  defendant  herein.  TI  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Delaware,  with  principal  offices  in 
Houston,  Texas.  During  the  period  covered  by  this  indictment,  TI  has  been 
engaged  in  business  as  an  air  carrier  within  the  United  States,  including  the 
State  of  Texas. 

II.  COCONSPIRATORS 

3.  Various  persons  and  firms  not  made  defendants  herein  participated  as  co- 
conspirators in  the  offenses  hereinafter  charged  and  performed  acts  and  made 
statements  in  furtherance  thereof. 

III.  DEFINITION 

4.  "Major  Texas  cities"  means  the  cities  of  Dallas-Fort  Worth,  Houston  and 
San  Antonio. 

IV.  TRADE  AND  COMMERCE 

5.  Air  carriers  are  firms  engaged  in  the  transportation  of  passengers  by  air 
on  a  regularly  scheduled  basis  for  compensation.  Air  carriers  which  operate 
between  two  or  more  states  must  receive  a  certificate  of  authority  from  the  Civil 
Aeronautics  Board  (hereinafter  referred  to  as  the  "CAB").  The  certificate  issued 
by  the  CAB  to  an  air  carrier  specifies  with  particularity  the  points  to  be  served 
and  the  nature  of  the  authority  granted.  The  intrastate  operations  of  an  air 
carrier  operating  under  certification  by  the  CAB  do  not  require  approval  by  the 
particular  state.  Air  carriers  which  operate  wholly  within  one  state  may  not 
require  certification  by  the  CAB,  but  may  operate  pursuant  to  certification  of  a 
state  regulatory  agency. 
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6.  Branifif  and  TI  are  air  carriers  which  have  been  authorized  by  the  CAB 
to  operate  in  various  areas  of  the  United  States,  including  the  State  of  Texas. 
Braniff  and  TI  have  operated  as  air  carriers  among  the  major  Texas  cities 
throughout  the  period  of  time  covered  by  this  indictment. 

7.  Southwest  Airlines,  Inc.  (hereinafter  referred  to  as  Southwest),  including 
its  predecessor  corporation  Air  Southwest,  is  not  certified  by  the  CAB,  but  oper- 
ates as  an  air  carrier  within  the  State  of  Texas  under  authority  received  from 
the  Texas  Aeronautics  Commission  on  or  about  November  6,  1970.  On  or  about 
June  18,  1971,  Southwest  commenced  operations  and  continues  to  operate  as  an 
air  carrier  between  Dallas-Fort  Worth  and  Houston,  and  Dallas-Fort  Worth 
and  San  Antonio.  Since  November  1971,  Southwest  has  operated  and  continues 
to  operate  as  an  air  carrier  between  Houston  and  San  Antonio. 

8.  In  1970  Branifif  transported  approximately  86  percent  of  the  passengers 
carried  by  air  carriers  operating  between  Dallas-Fort  Worth  and  San  Antonio ; 
transported  approximately  78  percent  of  the  passengers  carried  by  air  carriers 
operating  between  Dallas-Fort  Worth  and  Houston ;  and  carried  a  substantial 
number  of  passengers  between  Houston  and  San  Antonio.  At  the  same  time,  TI 
transported  substantial  numbers  of  passengers  between  the  above  Texas  cities. 

9.  During  the  period  of  time  covered  by  this  indictment,  Braniff,  TI  and 
Southwest  purchased  in  interstate  commerce  substantial  amounts  of  aeronautical 
supplies  and  equipment  including,  among  other  things,  aircraft,  aircraft  parts, 
aircraft  fuel,  and  other  commodities  used  in  air  transport  operations. 

10.  Air  carrier  service  among  the  major  Texas  cities  involves  and  affects 
substantial  amounts  of  interstate  commerce. 

V.  OFFENSE  CHARGED 

11.  Beginning  sometime  prior  to  May  1971,  the  exact  date  being  unknown  to 
the  grand  jurors,  and  continuing  to  at  least  1973,  the  exact  date  being  unknown 
to  the  grand  jurors,  the  defendants  and  coconspirators  have  engaged  in  a  com- 
bination and  conspiracy  in  unreasonable  restraint  of  the  aforesaid  trade  and  com- 
merce in  violation  of  section  1  of  the  Sherman  Act  (15  U.S.C.  section  1). 

12.  The  aforesaid  combination  and  conspiracy  has  consisted  of  a  continuing 
agreement,  understanding  and  concert  of  action  among  the  defendants  and  cocon- 
spirators, the  substantial  terms  of  which  have  been  : 

(a)  to  prevent  and  exclude  Southwest  from  operating  as  an  air  carrier 
among  the  major  Texas  cities ; 

(b)  to  impair  the  ability  of  Southwest  to  operate  as  an  air  carrier  among 
the  major  Texas  cities. 

13.  In  furtherance  of  the  aforesaid  combination  and  conspiracy,  the  defend- 
ants and  coconspirators  have  done  those  things  which  they  combined  and  con- 
spired to  do,  including  among  others  : 

(a)  used  tactics  whose  purpose  and  effect  were  to  impede  and  delay 
Southwest's  entry  as  a  competitor  and  to  increase  the  cost  of  such  entry ; 

(b)  exchanged  and  acted  upon  information  regarding  schedules,  fares  and 
other  matters  in  order  to  disadvantage  and  injure  Southwest ;  and 

(c)  jointly  undertook  a  boycott  of  Southwest  by  measures  designed  to  pre- 
vent passengers  from  canceled  Braniff  and  TI  flights  among  the  major  Texas 
cities  from  traveling  on  Southwest  flights. 

VI.  EFFECTS 

14.  The  aforesaid  combination  and  conspiracy  has  had  the  following  effects, 
among  others : 

(a)  Southwest's  entry  into  the  transportation  of  passengers  by  air  among 
major  Texas  cities  was  delayed  ; 

(b)  Southwest  was  denied  the  opportunity  to  compete  freely  in  the  trans- 
portation of  passengers  by  air  among  the  major  Texas  cities  ; 

(c)  Competition  generally  in  the  transportation  of  passengers  by  air  among 
the  major  Texas  cities  has  been  unreasonably  and  arbitrarily  suppressed ; 
and 

(d)  The  public  has  been  denied  the  benefits  of  free  and  open  competition 
in  the  transportation  of  passengers  by  air  among  the  major  Texas  cities. 

VII.  JURISDICTION  AND  VENUE 

15.  The  offense  charged  herein  has  been  committed,  in  part,  within  the  Western 
District  of  Texas,  within  the  jurisdiction  of  this  court,  and  within  5  years 
preceding  the  return  of  this  indictment. 
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COUNT  TWO 
I. 

16.  The  allegations  contained  in  paragraphs  numbered  1  through  10  of  this 
indictment  are  here  realleged  with  the  same  force  and  effect  as  though  said 
paragraphs  were  set  forth  in  full. 

II.  OFFENSE  CHARGED 

17.  Beginning  sometime  prior  to  May  1971,  the  exact  date  being  unknown  to 
the  grand  jurors,  and  continuing  up  to  at  least  1973,  the  exact  date  being  unknown 
to  the  grand  jurors,  the  defendants  and  coconspirators  have  engaged  in  a  combi- 
nation and  conspiracy  to  monopolize  the  aforesaid  trade  and  commerce  in  viola- 
tion of  section  2  of  the  Sherman  Act  (15  U.S.C.  section  2). 

18.  The  aforesaid  combination  and  conspiracy  has  consisted  of  a  continuing 
agreement,  understanding  and  concert  of  action  among  the  defendants  and  cocon- 
spirators, the  substantial  terms  of  which  have  been  : 

(a)  to  prevent  and  exclude  Southwest  from  operating  as  an  air  carrier 
among  the  major  Texas  cities ;  and 

(b)  to  impair  the  ability  of  Southwest  to  operate  as  an  air  carrier  among 
the  major  Texas  cities. 

19.  In  furtherance  of  the  aforesaid  combination  and  conspiracy,  the  defendants 
and  coconspirators  have  done  those  things  which  they  combined  and  conspired 
to  do  including  among  others : 

( a )  used  tactics  whose  purpose  and  effect  were  to  impede  and  delay  South- 
west's  entry  as  a  competitor  and  to  increase  the  cost  of  such  entry ; 

(b)  exchanged  and  acted  upon  information  regarding  schedules,  fares  and 
other  matters  in  order  to  disadvantage  and  injure  Southwest;  and 

(c)  jointly  undertook  a  boycott  of  Southwest  by  measures  designed  to 
prevent  passengers  from  cancelled  Braniff  and  TI  flights  among  the  major 
Texas  cities  from  traveling  on  Southwest  flights. 

III.  EFFECTS 

20.  The  aforesaid  combination  and  conspiracy  has  had  the  following  effects, 
among  others : 

(a)  Southwest's  entry  into  the  transportation  of  passengers  by  air  among 
the  major  Texas  cities  was  delayed ; 

(b)  Southwest  was  denied  the  opportunity  to  compete  freely  in  the  trans- 
portation of  passengers  by  air  among  the  major  Texas  cities  ; 

(c)  Competition  generally  in  the  transportation  of  passengers  by  air 
among  the  major  Texas  cities  has  been  unreasonably  and  arbitrarily 
suppressed ;  and 

(d)  The  public  has  been  denied  the  benefits  of  free  and  open  competition 
in  the  transportation  of  passengers  by  air  among  the  major  Texas  cities. 

IV.  JURISDICTION  AND  VENUE 

21.  The  offense  charged  herein  has  been  committed,  in  part,  within  the 
Western  District  of  Texas,  within  the  jurisdiction  of  this  court,  and  within 
5  years  preceding  the  return  of  this  indictment. 

A  true  Bill. 

Raymond  W.  Phillips, 

Foreman. 
Leonard  L.  Coburn, 
Frank  W.  Trapp, 
Attorneys,  Department  of  Justice. 
Thomas  E.  Kauper, 
Assistmtt  Attorney  General,  Antitrust  Division. 
Baddia  J.  Rashid, 
Joseph  J.  Saunders, 
Attorneys,  Department  of  Justice. 
William  Sessions, 

U.S.  Attorney. 
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Mr.  Baker  [continuing].  Thus,  the  system  encourages  inefficiency, 
but  beyond  that,  the  CAB  itself  is  extremely  hostile  to  price  competi- 
tion. The  Department  of  Transportation  and  the  Department  of  Jus- 
tice fare  flexibility  proposal  was  rejected  by  the  Board.  It  has  also 
rejected,  as  the  witness  from  Continental  will  talk  about,  the  econ- 
omy class  of  service,  it  made  that  go. 

There  is  an  interesting  recent  international  case  which  I  alluded 
to  in  my  testimony.  Allegheny  sought  to  reduce  prices  in  a  markp*" 
that  it  had  a  very  small  share ;  and  it  was  told  by  the  Board,  "You 
are  too  small  to  be  allowed  to  cut  prices  you  can't  cut  the  price,  you 
are  a  marginal  factor."  An  extraordinary  performance  ! 

And  then,  of  course,  the  Board's  devotion  to  price  rigidity  had  led 
to  a  meddlesome  scheme  of  regulation  of  service  competition — cover- 
ing food,  seat  configurations,  piano  bars,  and  the  like.  Its  efforts  to 
enforce  uniformity  of  the  product,  regardless  of  whether  the  carriers 
and  customers  wanted  it.  The  Department  o,f  Justice  had  been  heavily 
involved  in  one  aspect  of  these,  hi  capacity  reduction  cases;  and  we 
have  been  involved  in  coach  lounges  and  a  variety  of  other  situations. 

So,  you  have  the  combination  of  a  scheme  that  inherently  dis- 
courages efficiency,  combined  with  a  Board  that  has  added  to  that. 
This  suggests  that  appointing  better  Board  members,  as  Ralph  Nader 
suggested,  would  meet  only  part  of  the  problem. 

What  we  in  the  administration  see  as  a  solution  is  to  reduce  the 
level  of  regulation,  to  have  substantially  increased  pricing  flexibility. 
We  say  this  because  we  think  that  procedural  reforms  alone  are  not 
enough.  And  changes  in  the  ratemaking  criteria  are  factors  that 
should  be  considered.  For  instance,  ratemaking  judgments  could  be 
based  on  the  most  efficient  carrier  costs,  not  the  least  efficient,  or  the 
average.  While  this  would  be  helpful,  on  limiting  the  power  to  suspend 
rate  changes,  they  are  not  the  final  answers. 

It  seems  to  us  that  a  zone  of  reasonableness,  providing  that  it's 
large  enough  to  give  it  a  decent  experiment,  will  provide  the  founda- 
tion for  moAnng  to  a  much  more  open,  competitive  situation  and  it 
will  enable  the  essential  changes  to  be  made  by  the  airline  customers, 
by  the  airline  management,  and  not  by  bureaucrats.  I  think  that  is 
terribly  important. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Eads.  Mr.  Chairman,  I  am  accompanied  by  Mr.  Michael  Roach 
who  is  our  assistant  general  counsel.  Mr.  Roach  came  to  the  Council 
on  Wage  and  Price  Stability  from  the  Civil  Aeronautics  Board,  where 
he  spent  4  years  in  the  Office  of  the  General  Counsel,  and  4  years  in 
the  Legal  Division  of  the  Bureau  of  Operating  Rights.  Prior  to 
leaving  the  Civil  Aeronautics  Board,  he  was  chief  of  the  Legal  Di- 
vision. He  is  quite  familiar  with  CAB  procedures,  particularly  as 
they  pertain  to  routes;  and  he  will  be  available  to  help  me  answer 
questions. 

I'm  not  going  to  read  my  statement;  I  have  just  two  points  to 
make  to  add  what  has  been*  said.  They  concern  the  availability  and 
quality  of  air  service  in  a  less  regulated  environment. 
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CARRIERS   GENERALLY   NOT   REQUIRED   TO   SERVE   PARTICULAR   ROUTES 

First,  the  question  of  abandonment  of  unprofitable  routes.  Mr.  Roach 
has  informed  me  that,  in  fact,  the  carriers  are  much  freer  under  the 
current  certificate  than  most  people  think  to  abandon  various  route 
segments  and  various  services.  Their  certificates  are  relatively  nonre- 
strictive.  They  can't  abandon  a  city  point  entirely,  but  there  is  a  lot 
of  flexibility ;  and  the  fact  is  that  they  don't  choose  to  abandon  a  sub- 
stantial number  of  services  they  do  have  the  power  to  abandon  now. 

This  is  consistent  with  what  one  would  expect.  There  are  not  a 
large  number  of  monopoly  routes  that  can  generate  cream  to  be 
skimmed.  And  on  competitive  routes  the  price  is  held  up  and  com- 
petition eliminates  the  cream :  The  mechanism  which  by  now  has  be- 
come painfully  familiar  to  you.  In  fact,  the  carriers  are  complaining 
that  there  is  so  little  cream  on  competitive  routes  that  they  have  to 
have  capacity  agreements  to  generate  the  cream  for  the  nonprofitable 
routes. 

That's  somewhat  inconsistent  with  their  position  that  they  are  doing 
a  lot  of  cross-subsidizing.  In  fact,  the  relative  lack  of  cross-subsidy 
in  the  system  is  demonstrated  by  the  experience  of  local  service  car- 
riers who  in  midsixties  were  given  a  large  number  of  route  competi- 
tion with  trunklines  in  the  hope  that  these  routes  would  generate  a 
sufficient  level  of  profit  to  remit  cross-subsidy ;  but  in  fact  they  didn't. 
This  also  occurred  in  the  Nwtheast  case  which  was  a  predecessor  to 
this. 

So,  the  basic  reason  why  you  wouldn't  observe  major  route  aban- 
donment if  there  was  less  regulation  is  that  there  is  not  a  lot  of  cream 
to  be  skimmed,  and  it  wouldn't  be  the  sort  of  system  where  you  would 
get  major  entry.  In  telecommunications,  however,  there  is  a  significant 
amount  of  cross-subsidy  existing. 

Senator  Kennedy.  You  indicated  that  from  a  legal  point  of  view 
they  have  some  flexibility,  but  from  a  public  relations  point  of  view, 
the  Board  might  look  on  that  with  some  disfavor  the  next  time  they 
came  up  for  a  rate  case,  or  had  some  other  matter  before  the  Board. 

Mr.  Eads.  If  you  look  at  the  history  of  the  industry,  there  has  been 
a  lot  of  additions,  point  changes,  drops,  and  all.  I  don't  see  the  Board 
having  exhibited  a  history  of  that  sort  of  behavior. 

SMALL    TOWN    SERVICE     (CROSS-SUBSmY) 

Senator  Kennedy.  Well,  Mr.  Eads,  I  understand  you  have  written 
a  book  on  this  subject,  let  me  ask  you  a  few  questions  on  cross- 
subsidies.  How  substantial  is  this  ? 

Mr.  Eads.  There  seems  to  be  relatively  little  of  it.  To  have  a  lot 
of  cross-subsidies,  you  have  to  have  monopolies  on  your  major  long- 
haul  transcontinental  routes,  and  we  haven't  had  those  for  30  years, 
or  longer. 

When  you  have  competition  on  your  major  routes,  that  competition 
eliminates  the  so-called  cream  and  generates  pretty  close  to  a  normal 
rate  of  return.  When  the  Board  elevates  fares  to  generate  more  cream, 
there  is  more  competition  and  it  reduces  the  cream  again.  So,  raising 
fares  doesn't  generate  cream.  It  just  generates  excess  capacity. 
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There  isn't  any  place  in  the  system  where  much  cream  can  be  gene- 
rated, and  without  the  cream  there  can't  be  much  cross-subsidization. 
You  can't  find  the  evidence  of  it.  That  is  not  to  say  that  every  route 
segment  is  as  profitable  as  every  other  route  segment.  But  you  observe, 
for  example,  department  stores  running  a  downtown  store  and  out- 
lying stores,  the  outlying  stores  in  part  stand  on  their  own  profit 
basis,  but  also  generate  sales  for  the  downtown  store.  They  don't 
expect  all  stores  to  be  equally  profitable.  But  you  can't  argue  that 
there  is  cream  skimming  going  on  there.  The  economics  of  the  industry 
aren't  such  that  they  generate  the  cream.  That  is  not  to  say  if  you 
allow  price  competition  in  some  of  your  major  markets  you  might 
not  find  people  entering  with  differential  types  of  services.  But  they 
wouldn't  be  skimming  cream,  they  would  essentially  have  a  different 
kind  of  market. 

Senator  Kennedy.  United  Airlines  told  us  they  had,  I  believe,  130 
flight  segments  that  were  unprofitable ;  is  that  cross-subsidy  ? 

Mr.  Eads.  If  they  are  arguing  that  they  are  unprofitable  on  what 
is  called  a  fully  allocated  cost  basis,  if  they  attribute  to  those  seg- 
ments the  same  overhead  expenses  as  the  other  segments,  then  on  an 
accounting  basis  they  are  probably  losing  money.  I  would  judge  that 
that  is  not  the  way  they  operate  their  airline ;  they  don't  allocate  those 
costs  to  these  routes.  On  a  purely  economic  basis,  there  are  probably 
far  fewer  than  that  that  are  really  not  profitable. 

If  they  are  submitting  evidence  on  this  point  for  the  record,  I 
would  be  happy  to  look  at  it. 

Senator  Kennedy.  I  think  they  indicated  it  was  on  an  incremental 
cost  basis. 

Mr.  Eads.  Then  I  would  like  to  see  it  and  comment  on  it. 

[At  the  subcommittee's  request,  the  Air  Transport  Association,  the 
trade  association  of  the  regulated,  scheduled  airlines,  prepared  a 
lengthy  study  indicating  which  "small  town"  routes  are  "cross- 
subsidized"  and  therefore  in  danger  of  being  terminated  under  some 
degree  of  deregulation.  The  subcommittee  solicited  evaluations  of  this 
study  from  five  leading  independent  economists  and  various  Govern- 
ment agencies.  See  pp.  139  et  seq.,  above.  For  similar  studies  by  United 
Air  Lines,  see  pp.  556,  635-37,  above.] 

Senator  Kennedy.  OK.  What  about  community  service?  What  is 
going  to  happen  to  some  of  these  smaller  communities  ? 

Mr.  Eads.  First  of  all,  we  are  not  proposing — nobody  is  proposing — 
that  we  get  rid  of  subsidies.  Indeed,  that  is  a  separate  issue.  Subsidies 
could  be  made  much  more  effective  and  service  could  be  made  much 
better.  It  is  a  matter  of  fact,  particularly  in  New  Enq:land,  that  it 
has  not  been  the  presence  of  CAB  regulations,  but  the  absence  of 
CAB  regulation  in  a  particular  segment  of  the  industrv — the  com- 
muters— that  has  generated  a  reasonably  good  quality  of  service  for 
small  communities. 

If  you  take  a  look  at  what  happened  to  the  CAB -regulated  service 
for  small  communities,  I  think  that  it  can  onlv  be  called  pretty  much 
of  a  failure ;  the  quality  of  the  service  has  declined  and  the  cost  has 
gone  up.  It's  not  nearly  as  efficient  as  the  commuter  carriers.  CAB's 
own  staff  analysis  indicated  that.  So,  I  don't  think  you  have  much  of 
a  problem  there. 
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RATESETTING    PROCEDURES 


Senator  Kennedy.  Can  you  talk  a  little  bit  about  the  procedures 
that  are  followed  for  setting  rates  ? 

Mr.  Eads.  Well,  I  don't  want  to  repeat  what  Mr.  Snow  has  been 
saying  in  regard  to  some  of  the  mistakes  in  procedure  the  Board  has 
been  making  with  regard  to  the  fare  increase. 

Senator  Kennedy.  What,  specifically,  is  wrong  with  the  ratesetting 
procedures  ? 

Mr.  Eads.  Well,  this  was  most  recently  reflected  in  the  4-percent  rate 
increase.  The  major  problem  is  not  that  the  Board  lacks  good  princi- 
ples ;  it  merely  misapplies  these  good  principles.  I  don't  think  you  can 
do  anything  but  commend  the  Board  for  taking  in  account  the  fact  that 
there  is  some  relationship  between  fares  and  load  factor ;  that  is  good. 

Unfortunately,  the  Board  pushed  full  steam  ahead  to  apply  the  12- 
percent  rate  of  return,  which  has  already  been  discussed,  and  that  was 
relatively  uncalled-for  by  load  factor  standard  mechanics.  The  Board 
seems  incapable  of  rereading  its  own  reasons  why  it  came  to  the  princi- 
ple it  enunciated.  They  were  fine  principles.  It  seems  to  be  somehow  in- 
capable of  taking  another  look  at  those  principles.  Somehow  it  feels, 
I  guess,  it  would  be  admitting  that  it  made  a  mistake  in  the  first  place. 

It's  just  the  act  of  administration  and  what  goes  on  in  ratesetting. 
When  you  apply  for  a  rate,  it  can  be  suspended.  You  realize  that 
probably  it  will  be  suspended.  Therefore,  the  cost  of  applying  for  a 
rate  is  very  high.  It  becomes  far  easier  to  compute  a  basis  on  other  than 
fares.  That's  quite  clear  from  the  example  of  Continental  and  other 
carriers,  particularly  if  they  apply  to  offer  a  different  type  of  service. 
And  if  you  think  you  can  justify  your  fare  on  a  cost  basis,  it  will  take 
you  a  long  time  and  considerable  amount  of  money  before  you  can  put 
it  into  effect.  That  is  one  of  the  major  problems — the  Board's  suspen- 
sion power.  Suspension  primarily  on  the  basis  that  it  will  hurt  another 
carrier,  not  that  it  might  not  help  the  public. 

cab's  load-factor  standards 

Senator  Kennedy.  What  about  load-factor  standards  ? 

Mr.  Eads.  It's  a  very  constructive  step,  compared  to  where  they  were 
before.  Prior  to  this,  the  official  Board  policy  was  there  was  no  relation- 
ship between  fares  and  load  factors.  Disregarding  carrier's  costs  in- 
curred because  of  low  load  factors  is  a  good  step.  The  problem  is  that 
the  analysis  which  led  them  to  adopt  first  a  load  factor  standard, 
would  dictate  an  increase  in  the  load-factor  standard  of  substantial 
magnitude  today. 

You  arrive  at  a  particular  load  factor  standard  by  trading  off  the 
value  to  passengers  from  having  convenient  service  against  the  cost  of 
providing  the  capacity  required  to  generate  that  level  of  service.  Costs 
have  gone  up,  fuel  prices  have  gone  way  up,  labor  prices  have  gone  up, 
and  those  factors  dictate  an  increase  in  the  load-factor  standard. 

Xow,  there  seems  to  be  nothing  in  the  Board's  mechanism  which 
causes  them,  once  having  established  this  fairly  good  principle,  to  ever 
review  it.  They  seem  to  be  content  to  keep  it  going  from  here  to 
eternity.  Well,  it  turns  out  that  costs  increase,  and  if  they  don't  review 
any  of  the  parameters,  the  load-factor  standard  and  rate  of  return. 
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the  fares  are  just  going  to  have  to  be  increased.  There  is  no  way,  given 
the  Board's  current  policy,  that  fares  can't  help  but  increase.  The 
Board  has  locked  itself  in. 

It's  not  the  standards  that  are  at  fault,  it's  not  the  procedures  in  the 
sense  of  the  principles  that  are  involved,  it's  the  application  of  those 
procedures.  Now,  there  is  a  question  of  whether  or  not  they  could  be 
reformed  by  better  Board  members,  or  a  fundamental  change  in  the 
system  is  needed.  I  tend  to  think  it's  not  the  personnel  that's  the 
problem. 

Mr.  Baker.  One  of  the  other  considerations,  Senator,  is,  the  load 
factors  are  systemwide  averages,  and  therefore  you  can  end  up  calcu- 
lating fares  based  on  a  load  factor  that  doesn't  exist  on  a  particular 
route.  We  have  seen  some  of  this  in  New  England,  of  an  airline  running 
a  DC-9,  or  a  fairly  large  plane  with  a  fare  fixed  on  a  55-percent  load 
factor,  and  it  isn't  that  full,  it  loses  money.  Running  a  much  smaller 
plane,  for  instance,  there  in  New  England  could  well  be  profitable  on 
the  same  route. 

And  the  major  tnmkline  carriers  certainly  have  equipment  that 
isn't  well  configurated  to  light  density. 

Mr.  Snow.  And  the  one  final  problem  we  would  mention  is  that  the 
Board  applies  the  wrong  taper  to  the  load  factor.  It  applies  a  taper 
with  a  load  factor  of  about  45  percent  for  transcontinental  markets 
tapered  up  to  a  higher  level  for  short-distance  markets.  I  think  that 
taper  misses  the  true  preference  of  the  marketplace  for  higher  load 
factors  for  dense,  long-haul  markets.  So,  there  is  a  technical  problem 
we  have  with  the  way  the  load  factor  works  today.  And  of  course  we 
think  the  whole  load  factor  curve  should  be  shifted  up  to  reflect  what 
George  and  Don  were  talking  about  in  terms  of  the  changed  circum- 
stances and  increased  costs  which  have  been  brought  on  by  energy 
problems,  inflation,  and  so  on. 

CHANGES   RECOMMENDED 

Senator  I^nnedy.  Quite  clearly,  from  the  statements  all  of  you  have 
made  this  morning,  you  favor  more  liberalized  entry  policy  and  a  more 
flexible  rate  structure.  And  you  certainly  represent  three  extremely 
important  policymaking  institutions  in  the  area  of  transportation  in 
the  administration.  Now,  for  the  layman,  could  you  explain  how  the 
kind  of  policies  that  you  have  recommended  here  today  could  be 
implemented  ? 

Mr.  Snow.  Senator,  I  think  implementation  of  it,  unless  the  Board 
using  its  own  discretion,  I  think  the  Board  has  ample  discretion  to 
make  a  number  of  the  changes  we  have  discussed. 

Senator  Kennedy.  Are  they  going  to  make  them  ? 

Mr.  Snow.  I  don't  see  any  evidence  that  they  will. 

Senator  Kennedy.  That's  the  problem. 

Mr.  Snow.  It  is  the  problem,  Senator,  and  I  think  that  we  need 
legislation.  That  is  why  the  Council  of  Economic  Advisers,  the  De- 
partment of  Justice,  the  Council  on  Wage  and  Price  Stability  and  the 
Department  of  Transportation  are  participating  in  a  task  force  to 
draft  legislative  specifications  for  the  concepts  which  we  have  been 
talking  to  you  about.  Unfortunately,  since  we  don't  have  legislation 
drafted  at  this  point,  we  are  talking  to  you  about  legislative  concepts 
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rather  than  legislative  language,  and,  of  course,  there  is  a  gap  between 
where  we  are  and  Avhere  we  want  to  be. 

But  we  are  still  on  the  timetable  the  Acting  Secretary  mentioned  to 
you  at  his  February  6  appearance  before  your  subcommittee  in  terms 
of  getting  legislation  drafted  and  submitted  to  Congress. 

Senator  Kennedy.  There  is  still  the  power  of  appointment,  deciding 
which  individuals  serve  on  the  Board. 

Mr.  Snow.  The  President  has  that  power  with  the  advice  and  con- 
sent of  the  Senate ;  yes,  sir. 

Senator  Kennedy.  Do  you  ever  talk  to  the  President  about  this? 
Mr.  Snow.  The  Department  may  recommend  appointments  to  the 
President.  I  have  not  been  involved,  however. 

Senator  Kennedy.  I  believe  that,  from  the  point  of  view  of  the  con- 
sumer it  is  very  positive  and  constructive  that  the  Department  of 
Justice,  the  Department  of  Transportation  and  the  Council  on  Wage 
and  Price  Stability  are  substantially  in  agreement — although  you  do 
have  some  points  of  difference — on  the  policies  that  should  be  imple- 
mented in  the  regulation  of  the  airlines. 

There  are  a  number  of  individuals  who  feel  that  there  is  enough 
flexibility  in  the  statutory  language  to  permit  several  of  these  recom- 
mendations to  be  implemented ;  however,  there  seems  to  be  some  area 
which  would  require  special  legislation. 

Mr.  Baker.  It  seems  to  me  that  you  are  touching  on  a  very  impor- 
tant point  here,  and  that  is  that  the  history  of  most  economic  regula- 
tions, particularly  in  transportation,  has  been  that  you  cannot  resolve 
the  issue  by  simply  saying  the  agency  has  discretion  to  do  things 
that  we  think  are  right.  The  real  issue  is  defining  the  mandate — the 
statutory  mandate — in  terms  so  that  you  and  we  can  be  reasonably 
sure  that  they  have  to  do  what  is  right. 

The  history  of  discretion,  the  history  of  the  intimacy  between  regu- 
lators and  regulated  tends  to  lead  the  other  way.  It's  obviously  close 
related  to  your  subcommittee's  particular  responsibility.  I  think  that's 
an  awfully  important  point. 

Mr.  Snow.  It's  also  related,  though,  to  the  histoi-y  of  regulation. 
CAB  regulation  began  in  a  different  era.  The  airlines'  problems  in 
1930  which  produced  the  Civil  Aeronautics  Act  are  not  the  problems 
of  today.  The  regulatory  agency  today  has  inherited  a  history  of 
dealing  with  these  problems  that  developed  over  almost  40  years.  It's 
difficult  to  step  aside  and  forget  the  established  precedents  and  the 
method  of  operation  in  your  institutional  history. 

LAKER  airway's   PROPOSED  TRANSATLANTIC   SHUTTLE 

Senator  Kennedy.  By  the  way,  what  is  going  to  happen  with  the 
Laker  case  ?  I  understand  that  has  been  over  at  the  White  House  for  8 
months. 

Mr.  Snow.  I  cannot  comment  on  that  factually.  I  know  of  course 
that  there  is  a  Laker  application  pending  at  the  Board.  What  action 
the  Board  has  taken  on  that  has  not  come  to  my  attention. 

Senator  Kennedy.  As  I  understand  it,  that  is  an  application  to  fly 
New  York-London  for  $125,  and  it's  been  over  there  about  8  months. 

Mr.  Snow.  I  think  so,  Senator. 
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Senator  Kennedy.  What  would  your  recommendation  be  ? 

Mr.  Snow.  Senator,  I  have  had  the  good  fortune  of  concentrating 
my  efforts  on  domestic  air  regulation — 

[Laughter.] 

Mr.  Snow.  So,  I  haven't  been  faced  with  the  complexities  and  the 
special  circumstances  which  affect  the  consideration  of  that  kind  of 
question  in  the  international  arena.  With  respect  to  the  domestic  situa- 
tion, I  think  our  pricing  proposal  and  our  entry  proposal  would  en- 
courage the  provision  of  such  specialized  kinds  of  service,  varying  in 
price  like  the  Laker  proposal  and  leaving  room  for  tailoring  of  service 
and  so  on.  So,  if  you  are  asking  me  as  a  matter  of  domestic  policy  if 
that's  the  direction  the  aviation  industry  ought  to  be  going,  I  would 
say  certainly  a  good  case  could  be  made  that  we  allow  that  kind  of 
experimentation  in  domestic  markets. 

Mr.  Eads.  I  think  what  Mr.  Snow  is  saying,  is  that  Mr.  Laker  ought 
to  turn  his  planes  around  and  fly  them  the  other  way. 

[The  reference  is  to  an  application  for  a  low-fare  transatlantic 
certificate  by  a  British  company,  Laker  Airways,  Ltd.  A  CAB  ad- 
ministrative law  judge  recommended  approval  in  an  initial  decision 
of  March  13, 1974  (CAB  docket  25427).  Oral  argument  before  the  full 
CAB  was  heard  April  17,  1974.  In  accordance  with  FAA  801(a)  (as 
amended  in  1972).  49  U.S.C.  1461(a)  (supp.  1974),  no  further  an- 
nouncement has  been  made  pending  final  decision  by  the  President. 
However,  on  February  7,  1975  the  British  Civil  Aviation  Authority 
issued  an  ambiguous  opinion  upon  reconsideration  which  does  not 
appear  to  formally  suspend  Laker's  British  authority,  but  which  finds 
it  to  be  "in  the  best  interests  of  the  public"  that  Laker  delay  initiation 
of  the  proposed  service  for  "12  months,  perhaps  longer."] 

Senator  Kennedy.  INIinority  counsel  for  Senator  Thurmond  has 
some  questions  which  Mr.  Breyer  will  give  you. 

Mr.  Breyer.  Does  the  Department  of  Transportation  have  docu- 
mentation that  would  show  the  extent  to  which  cost  would  enter  into 
the  consumer  decision  to  traA^el  by  airplane  as  opposed  to  surface;  and 
if  you  do  have  any,  would  you  submit  that  for  the  record? 

Mr.  Snow.  We  do  have  a  project  which  relates  to  that  in  part,  Mr. 
Breyer,  and  that  arose  out  of  our  work  on  the  so-called  Northeast 
Corridor  in  which  we  are  trying  to  make  determinations  with  respect 
to  the  comparative  advantarres  of  each  mode  and  the  level  of  public  in- 
vestment iti  the  roadbed  of  the  Northeast  railroads  which  would  be  re- 
quired to  make  rail  service  competitive  with  air  service.  That  project 
is  forcing  the  Department  to  make  determinations  of  the  sort  Senator 
Thurmond  has  in  mind.  We  will  certainly  make  that  available. 

[In  a  letter  dated  April  25,  1975,  DOT  answered  this  question  and 
several  other  questions  by  Senator  Thurmond.  See  pp.  693-95,  above.] 

Mr.  Baker.  Senator,  I  neglected  at  the  outset  to  introduce  my 
associate,  Don  Farmer,  Special  Assistant  to  the  Attorney  General, 
and  a  rather  experienced  airline  man,  and  litigator.  He  will  be  back 
next  week,  and  I  didn't  want  you  to  think  there  was  someone  new 
added. 

Senator  Kennedy.  You  all  have  made  very^  helpful  comments. 
Frankly,  I  think  it  is  very  interesting  that  your  various  opinions  are 
so  similar.  You  have  obviously  given  this  a  great  deal  of  thought  and 
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consideration.  I  want  to  thank  you  very  much ;  we'll  stay  in  touch  with 
you.  It  was  very  interesting  testimony. 

Mr.  Snow.  Thank  you,  Senator. 

[The  prepared  statements  of  Messrs.  Snow,  Baker,  and  Eads 
follow :] 

Pbepaeed   Statement  of  John   W.   Snow 

Mr.  Chairman  and  members  of  the  subcommittee,  thank  you  for  your  invitation 
to  present  the  views  of  the  administration  on  Federal  regulation  of  air  fares. 
Ratemaking  and  pricing  flexibility  are  the  most  pressing  problems  in  air  regu- 
lation today. 

Present  Civil  Aeronautics  Board  policy  often  artificially  inflates  the  price  of 
air  transportation  at  the  same  time  it  denies  travelers  the  range  of  services  at 
varying  prices  they  want  and  need.  CAB  policy  inhibits  carriers  from  raising 
and  lowering  fares  in  resi>onse  to  the  demands  of  the  marketplace ;  it  forces  air- 
lines into  costly  and  uneconomic  service  competition ;  and  it  results  in  substantial 
economic  ineflSciency  and  waste  of  precious  energy.  Given  current  economic  condi- 
tions, the  situation  is  one  we  can  ill  afford.  In  short,  CAB  pricing  policy  is  ripe 
for  reform. 

I  would  like  to  explore  briefly  the  most  severe  problems  associated  with  CAB 
regulation  of  pricing  and  the  direction  we  believe  reform  efforts  should  take. 
Finally,  I  would  like  to  discuss  the  major  objections  which  have  been  raised  to 
the  liberalization  of  air  transportation  regulation. 

The  Civil  Aeronautics  Board's  power  to  suspend  or  set  air  fares  is  statutory. 
The  Federal  Aviation  Act  of  1958  requires  air  carriers  to  file  and  observe  just  and 
reasonable  tariffs.  If  the  Board  finds  a  rate  unjust,  unreasonable,  unjustly 
discriminatory,  unduly  preferential  or  unduly  prejudicial,  it  may  suspend  the 
tariff.  After  investigation,  the  Board  may  determine  and  prescribe  a  different 
fare,  or  maximum  or  minimum  charges,  or  both.  The  statute  sets  forth  five 
factors  the  Board  must  consider  in  determining  the  lawfulness  of  rates. 

Under  the  statute,  carriers  are  free  to  file  with  the  CAB  fares  different  from 
those  of  their  competitors  and,  in  theory,  this  could  create  pricing  variations  in 
the  market.  As  a  pi-actical  matter,  however,  airline  fares  have  been  generally 
imiform.  Carriers  who  file  tariffs  reflecting  moderate  price  decreases  for 
particular  types  of  service  have  had  to  answer  to  competing  carriers  who  have 
immediately  complained  to  the  Board  that  the  rate  is  unreasonably  low.  Faced 
with  the  cost,  the  uncertainty  and  the  delay  of  a  Board  suspension  proceeding, 
most  carriers  take  the  hint  and  withdraw  the  rate.  Because  carriers  anticipate 
the  process,  many  reductions  are  never  filed  in  the  first  place.  Carriers  filing 
rate  increases  in  particular  markets  face  the  same  problem.  Often  the  Board 
will  suspend  and  set  for  investigation  such  rates  on  its  own  initiative.  Again,  the 
cost  of  an  investigation  has  a  chilling  effect ;  carriers  usually  find  it  expedient 
to  withdraw  the  rate  or  to  await  Board  approval  of  a  general  fare  increase. 

The  difficulty  carriers  face  in  obtaining  individual  market  price  changes  has 
led  to  reliance  on  general  fare  increases.  This  has  further  distorted  pricing  in  the 
airline  industry  since  general  increases  neither  refiect  actual  cost  differences  in 
particular  markets  nor  do  they  permit  tailoring  of  prices  to  market  conditions. 
Moreover,  the  CAB's  procedures  for  approving  general  rate  increases  cause  an 
unnecessary  escalation  in  air  fares  and  produce  inequities  which  are  economi- 
cally unjustifiable.  Two  aspects  of  this  problem  are  of  particular  concern. 

First,  while  the  principle  adopted  by  the  Board  in  the  Domestic  Passenger 
Fare  Investigation  [docket  21866],  that  fares  be  related  to  quality  of  service,  was 
a  major  advance  over  previous  policy,  the  Board  has  undermined  the  principle 
in  application.  General  fare  increases  become  practically  automatic  whenever 
carriers  fail  to  earn  a  12  percent  on  investment  at  a  55  percent  average  load 
factor.  Instead  of  permitting  carriers  a  12  percent  return  on  investment,  the 
Board  tries  to  guarantee  that  profit — one  more  than  a  third  higher  than  they 
have  been  earning.  This  is  an  inappropriate  use  of  rate  increase.  It  is  bad 
regulatory  policy  and  bad  economics. 

We  should  add  that  the  55  i>ercent  load  factor  which  may  have  been  appro- 
priate in  1970-71,  when  DOT  advocated  it,  is  now  inadequate.  Inflation,  energy 
costs  and  needs,  a  decline  in  productivity  and  a  rise  in  air  fares  combine  to  re- 
quire reappraisal  of  the  55  percent  figure.  In  January,  we  petitioned  the  Board  to 
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raise  the  load  factor  for  ratemaking  to  65  percent.  We  are  awaiting  a  Board 
decision. 

Second,  with  general  ratemaking,  fares  must  increase  for  all  markets,  regard- 
less of  individual  need.  For  example,  fares  in  markets  of  equal  distance  must 
l)e  the  same,  regardless  of  actual  costs.  While  this  may  seem  superficially  at- 
tractive, geographical  equity  is  not  economically  sound.  Ck)sts  are  not  the  same ; 
some  markets  have  different  needs  and  require  different  load  levels ;  some  car- 
riers are  more  efficient  than  others.  Because  general  fare  increases  are  insensitive 
to  these  crucial  market  differences,  they  are  impossible  to  justify.  The  preferable 
system — from  an  economic  and  a  transportation  viewpoint — is  to  change  rates 
on  a  market-by-market  basis  when  ju.stified. 

Another  result  of  carrier  inability  to  obtain  individual  market  pricing  has 
been  reliance  on  promotional  pricing — such  as  United's  Bicentennial  fares — 
which  are  an  economically  unsound  substitute  for  healthy  price  competition.  The 
result  of  these  practical  restrictions  on  price  adjustment  is  the  virtual  elimina- 
tion of  price  competition  in  air  transportation. 

With  price  competition  foreclosed,  carriers  emphasize  service  competition. 
Passengers  find  airlines  competing  for  their  patronage  through  eleborute  cuisine, 
free  drinks,  attractive  attendants,  more  leg  room,  multicolored  planes,  football 
games,  and  piano  bars.  The  most  notable  form  of  service  competition  is  scheduling 
frequency.  Travelers  are  supposedly  attracted  to  the  airline  which  is  most  com- 
fortable and  convenient  with  convenience  measured  largely  by  frequent  flights. 
The  result  is  overscheduling  which  produces  excess  capacity  and  iow-load  factors. 
Domestic  load  factors  average  55.7  percent.  One  recent  study  showed  that  an 
average  load  factor  of  75  percent  could  produce  prices  27  percent  lower  than  a 
50  percent  load  factor.  Of  course,  a  75  iiercent  load  factor  is  higher  than  DOT 
has  recommended  in  most  markets,  but  the  point  is  clear  that  service  competition 
without  price  competition  is  wasteful ;  it  leads  to  low-load  factors  and  fares  set 
to  yield  profits  at  low-load  levels.  These  fares  are  higher  than  those  which  would 
result  in  a  market  stimulated  by  price  as  well  as  service  competition.  In  effect 
the  passenger  pays  for  his  own  seat  and  the  empty  seat  beside  him ;  the  more 
empty  seats,  the  higher  his  air  fare. 

The  present  pricing  system  also  inhibits  the  development  of  an  air  transporta- 
tion system  which  responds  to  consumers'  need  and  demands.  Many  passengers 
would  prefer  the  opportunity  to  select  carriers  based  upon  price :  some  would 
prefer  high-load  factor,  low  frills,  low-fare  service ;  others  are  willing  to  pay  for 
low-load  factor,  more  comfortable  and  more  costly  service.  But  lack  of  price  flexi- 
bility prevents  carriers  from  responding  to  such  consumers'  desires  with  a  variety 
of  prices  related  to  different  quality  service. 

Lack  of  price  competition  also  causes  the  accelerated  obsolescence  of  planes  be- 
cause one  form  of  service  competition  is  the  attraction  of  passengers  through  the 
introduction  of  newer  types  of  aircraft. 

Our  research  in  the  CAB's  Domestic  Passenger  Fare  Investigation  revealed 
that  under  present  regulatory  policies  when  load  factors  increase  beyond  a  break- 
even level  (defined  to  include  profits),  carriers  schedule  additional  capacity  to 
attract  passengers,  thereby  lowering  load  factors  to  break-even  levels  again.  If 
price  flexibility  existed,  higher  load  factors  might  cause  either  the  scheduling  of 
additional  service  or  the  reducing  of  fares.  Clearly,  then,  present  regulation  does 
not  allow  the  proper  balance  between  price  and  service  competition.  Passengers 
are  denied  the  benefit  of  lower  fares  and  a  wider  variety  of  price  and  service 
options,  and  airlines  are  forced  to  utilize  their  facilities  and  schedules  in  a  less 
than  optimally  efficient  manner. 

Any  proposal  relating  to  price  must  be  combined  with  one  relating  to  carrier 
entry  into  air  transportation  markets :  the  two  are  indivisible.  Blockaded  entry 
reduces  the  pressure  on  existing  carriers  to  attempt  price  competition.  With  a 
frozen  number  of  competitors,  maximum  fare  and  minimum  quality  of  service 
regulation  may  be  necessary.  With  liberalized  entry,  however,  carriers  will  be 
diligent  in  providing  a  range  of  service  desired  by  the  public  at  prices  which  reflect 
the  actual  cost  of  producing  the  service.  The  threat  of  potential  competition  will 
police  carrier  behavior  and  keep  prices  at  a  level  which  is  low  enough  to  forestall 
entrv  of  competitors.  In  such  a  situation,  passengers  benefit.  Liberalized  entry  will 
have'  the  beneficial  effect  of  curbing  any  possible  excesses  in  a  competitive  price 

*Mr.  Chairman,  having  outlined  the  problems  associated  with  present  CAB 
regulation  of  air  fares  and  the  need  for  pricing  flexibility,  how,  it  may  be  asked, 
should  such  flexibility  be  implemented?  One  approach  which  we  believe  has  merit 


1202 

was  suggested  by  the  Department  in  the  "Domestic  Passenger  Fare  Investiga- 
tion." In  DPFI,  we  proposed  that  the  Board  establish  a  "zone  of  reasonableness" 
15  percent  above  and  15  percent  below  a  fare  structure  curve  determined  by  ref- 
erence to  optimal  load,  distance  and  seating-configuration  standards  set  by  the 
Board.  AVe  proposed  variable  load  factors  based  on  market  density  and  distance 
so  that  load  factors  would  increase  for  long  hauls.  Using  these  standards,  the 
Board  could  determine  average  carrier  costs  per  passenger  mile  (including  a 
reasonable  rate  of  return) . 

Within  the  zone,  carriers  would  be  permitted  to  raise  or  lower  fares  by  up  to  a 
15  percent  deviation  from  the  industry  fare  curve  free  from  regulatory  inter- 
ference. They  would  thereby  be  free  to  compete  on  the  basis  of  price  with  fare 
adjustments  related  to  changes  in  costs  and  varieties  of  service.  The  zone  would 
not  apply  to  monopoly  markets,  as  defined  by  the  CAB,  where  the  Board  could 
continue  to  review  and  suspend  rates.  The  limits  of  the  zone  ensure  that  neither 
drastic  price  increases  nor  destructive  price  wars  would  ensue  but  that  sufficient 
flexibility  would  exist  for  pricing  experimentation  and  new  price/service  options. 

Another  important  goal  of  our  pricing  suggestions  was  to  eliminate  the  use  of 
inefiicient  and  unworkable  internal  subsidies  in  which  long-haul  passengers  sub- 
sidize short-haul  passengers. 

The  Board  rejected  our  zone  of  reasonableness  proposal  but  it  did  recognize 
that  fares  should  be  more  closely  related  to  costs  and  it  adopted  our  conclusion 
that  short-haul  passengers  should  not  be  subsidized  by  long-haul  passengers.  In 
its  decision,  the  Board  argued  that  pricing  freedom  would  result  in  fare  increases 
to  the  top  of  the  zone  rather  than  in  fare  competition. 

Because  we  believe  that  the  principle  of  price  competition,  in  combination  with 
entry  liberalization,  is  a  key  feature  in  any  reform  of  the  present  regulatory 
structure,  we  should  comment  on  the  Board's  concern,  as  expressed  in  its  opinion, 
and  on  the  concern  of  those  in  the  industry  who  are  opposed  to  proposals  for 
pricing  flexibility. 

First,  as  to  the  argument  that  with  a  zone  of  reasonableness  carriers  will 
respond  by  raising  fares  to  the  top  of  the  zone,  rather  than  raising  some  fares 
and  lowering  others,  we  submit  that  the  point  lacks  economic  logic.  This  is 
precisely  where  liberalized  entry  becomes  signiflcant.  To  the  extent  a  carrier 
raised  fares  to  levels  significantly  above  average  costs,  iwtential  competitors 
would  be  attracted  to  the  market  and  would  be  able  to  offer  lower,  cost-related 
fares.  The  prospect  of  entry  would  deter  carriers  from  raising  fares  above  cost- 
related  levels.  Potential  entry  would  operate  to  keep  fares  at  a  threshold  or 
entry  forestalling  price  level.  In  some  markets,  of  course,  fares  will  increase. 
But  in  others — such  as  the  transcontinental  markets  where  passengers  may  now 
be  paying  fares  above  cost  to  subsidize  short-haul  passengers — we  can  expect 
price  reductions.  We  do  not  expect  pricing  flexibility  to  produce  any  uniform 
fare  increase. 

Second,  what  of  the  objection  that  larger  and  stronger  carriers  will  slash 
prices  below  cost  to  force  rivals  out  of  a  given  market?  Again,  liberalized  entry 
and  exit,  the  essential  companions  to  pricing  flexibility,  are  the  antidote.  The 
only  reason  firms  engage  in  predatory  pricing  is  to  drive  out  competitors  and 
then  raise  fares  to  earn  a  rate  of  return  above  the  competitive  level.  But  where 
entry  or  reentry  can  easily  occur  whenever  prices  return  to  levels  at  or  above 
costs,  the  incentive  to  engage  in  such  behavior  is  eliminated.  Moreover,  the  experi- 
ence of  intrastate  carriers,  such  as  those  in  California  and  Texas,  suggests  that 
price  competition  will  not  have  destructive  results.  And,  of  course,  remedies 
under  antitrust  statutes  or  section  411  of  the  Federal  Aviation  Act,  which  pro- 
hibits unfair  competition,  would  still  be  available. 

Third,  what  of  the  objection  that  such  pricing  flexibility  will  produce  chaos? 
This  concern  is,  quite  simply,  unrealistic  and  overblown.  Of  course,  one  man's 
healthy  competition  is  another's  ruinous  chaos.  To  the  extent  such  an  argument 
is  premised  on  the  assumption  that  prior  to  regulation,  chaotic  conditions  pre- 
vailed, it  is  patently  false.  As  Professor  Richard  E.  Caves  stated  in  his  major 
study  of  the  industry.  Air  Transport  and  Its  Regulators,  notions  of  destructive 
competition  are 

"prevailing  myths  which  hold  that,  without  the  Board's  restraining  hand,  the 
airlines  would  collapse  in  a  Hobbesian  war  of  destructive  competition  and 
that  something  like  this  actually  occurred  before  the  passage  of  the  Civil 
Aeronautics  Act  of  1938." 

Caves  concludes  that  charges  of  such  chaos  misrepresent  the  history  of  the 
industry  and  that  "nothing  in  the  industry's  structure  supports  this  concern." 
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Given  the  underlying  economic  characteristics  of  the  airline  industry,  destructive 
competition  or  chaos  is  at  most  an  improbable  and  remote  prospect.  The  major 
prerequisites  of  destructive  competition — the  existence  of  large  fixed  costs  as  a 
percentage  of  total  costs  and  immobile  assets — are  not  found  in  the  airline  indus- 
try. As  for  chaos  resulting  from  the  disappearance  of  safety  regulation,  this 
concern  is  a  canard.  There  will  be  no  diminution  of  the  safety  standards  which 
the  Inderal  Aviation  Administration  enforces.  Finally,  none  of  the  proposals  now 
under  review  contemplate  the  total  removal  of  a  government  role.  In  short,  the 
chaos  charge  is  a  false  issue. 

Fourth,  and  finally,  what  of  the  objection  that,  absent  internal  subsidies  to 
short-haul  markets,  airlines  would  leave  many  unprofitable  markets  and  deny 
many  smaller  communities  vital  transportation  services?  To  be  sure,  abandon- 
ment of  cross  subsidies  may  cause  some  airlines  to  exit  some  unprofitable  mar- 
kets. We  are  confident,  however,  that  second-  or  third-level  commuter  carriers 
would  fill  the  gap  with  levels  of  service  sufficient  to  ensure  profitable  operation. 
In  some  cases,  prices  will  rise  to  reflect  the  actual  cost  and  alternate  transijorta- 
tion  modes  may  become  relatively  more  attractive.  In  other  cases,  carriers  will 
use  smaller  planes  or  less  frequently  scheduled  service  to  attain  higher  load  fac- 
tors to  keep  fares  low.  In  some  few  cases,  communities  may  believe  that  it  is  in 
their  interest  to  subsidize  service  which  would  otherwise  be  too  costly  or  un- 
profitable. These  changes,  we  submit,  are  all  desirable.  Moreover,  the  CAB  pres- 
ently has  a  subsidy  program  for  local  service  carriers  with  projected  outlays  of 
$66  million  for  the  coming  fiscal  year.  No  passenger  should  be  forced  to  un- 
willingly subsidize  another ;  fares  should  reflect  actual  cost.  We  expect  that  with 
more  flexible  pricing,  second-  and  third-level  carriers  will  enter  new  markets 
which  trunk  carriers  threaten  to  exit  and  that  no  communities  will  be  denied 
essential  service. 

In  conclusion,  Mr.  Chairman,  we  are  confident  that  more  pricing  flexibility  is 
an  essential  ingredient  in  achieving  an  air  transportation  system  which  is  eco- 
nomical, efficient,  and  responsive  to  consumer  needs. 


Peepaked   Statement  of  Donald  I.   Baker 

I  appreciate  this  opportunity  to  present  the  views  of  the  Department  of  Justice 
on  the  regulation  of  pricing  in  the  air  travel  industry  and  the  need  for  a  signifi- 
cant increase  in  the  role  of  market  forces  in  setting  air  fares. 

Before  discussing  specific  problems  associated  with  the  regulation  of  air 
fares,  I  should  reiterate  a  point  that  I  made  at  the  outset  of  my  testimony 
to  this  subcommittee  last  week.  Namely,  the  issue  of  fare  regiilation  is  inter- 
twined with  that  of  the  regulation  of  entry  into  individual  markets  and  into 
the  industry.  Currently,  most  city-pair  markets  are  served  by  only  one  or  two 
carriers.  As  long  as  carriers  need  not  fear  the  possibility  of  a  new  carrier  enter- 
ing a  market  if  their  prices  are  set  above  the  competitive  level,  they  have  little 
incentive  to  engage  in  meaningful  price  competition.  With  a  very  limited  number 
of  carriers  in  a  market,  each  airline  recognizes  the  interdependence  of  the  prices 
they  charge  with  those  charged  by  other  airlines,  and  there  is  little  reason  why 
one  carrier  would  seek  to  lower  its  fares  when  it  believes  that  the  only  result 
would  be  a  lowering  of  fares  by  the  other  carrier,  leaving  all  carriers  with 
relatively  equal  market  shares  at  a  lower  price. 

In  a  competitive  situation,  with  liberalized  entry  permitted,  carriers  would 
be  less  likely  to  maintain  their  high  prices  because  they  would  realize  that  the 
high  prices  'would  entice  another  carrier  to  enter  the  market  at  lower  fares. 
Even  if  an  additional  carrier  did  not  in  fact  enter  the  market,  the  potential  for 
entry  would  remain,  and  carriers  would  have  an  incentive  to  avoid  risking  the 
entry  of  a  new  carrier  willing  to  offer  the  public  the  type  of  service  it  desired 
at  a  more  competitive  price.  It  follows,  therefore,  that  any  consideration  of 
nroposals  to  increase  the  flexibility  of  air  carriers  in  setting  their  prices  will 
be  meaningful  only  if  it  is  undertaken  in  conjunction  with  proposals  for 
liberalization  of  entry. 

I.       THE    HISTORIC    BACKGROUND    OF    CAB    RATE    REQUXATION 

The  Civil  Aeronautics  Act  of  1938,  precursor  to  today's  Federal  Aviation  Act, 
was  designed  to  bring  under  a  unified  regulatory  scheme  Federal  activities 
involving  the  then  infant  civil  aviation  industry.  As  noted  previously  in  these 
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hearings,  the  chief  concerns  of  Ck)ngress  in  shaping  the  Act  centered  on  problems 
which  were  peculiar  to  that  early  period  in  the  life  of  the  airline  business,  and 
to  the  confused  economic  conditions  which  characterized  the  thirties,  principally 
the  need  to  rationalize  the  system  of  subsidized  airmail  service  whose  participants 
dominated  the  industry,  and  the  need  to  stabilize  the  financial  condition  of  the 
industry  so  as  to  promote  its  orderly  development/ 

While  Congress  devoted  much  of  the  text  of  the  Act  to  the  subject  of  airmail 
rates  and  subsidies,  little  legislative  effort  was  devoted  to  creating  a  scheme 
of  rate  regulation  adapted  to  meet  the  characteristics  of  airline  service.  In  spite 
of  the  revolutionary  nature  of  the  airplane  as  a  mode  of  transportation,  Congress 
merely  repeated  in  the  Aviation  Act  the  rate  and  tariff  standards  which  the 
Interstate  Commerce  Act  imposed  on  surface  carriers  and  also  granted  to  the 
then  Civil  Aeronautics  Authority  ratemaking  powers  similar  to  those  possessed 
by  the  Interstate  Commerce  Commission.  Indeed,  the  Congressional  debates 
rarely  mentioned  the  tariff  and  rate  provisions  of  the  Act,  apparently  because 
ICC  precedents  were  presumed  to  govern.^ 

In  an  almost  mechanical  way,  then,  the  authors  of  the  Act  simply  assumed 
that  since  airlines  were  "common  carriers,"  the  traditional  duties  and  regula- 
tions which  both  the  common  law  and  earlier  statutory  schemes  had  applied  to 
other  common  carriers  should  be  applied  to  this  new  industry.  These  standards 
remain  in  full  force  today.  As  a  result,  the  operators  of  high-capacity  jet  air- 
craft in  1975  are  under  certain  prohibitions  concerning,  say,  the  charging  of 
"discriminatory"  fares  simply  because  the  Interstate  Commerce  Act  imposed 
such  a  duty  on  American  railroads  in  1887.  The  Interstate  Commerce  Act  imposed 
such  standards  primarily  because  the  British  Railway  Clauses  Act  had  imposed 
such  obligations  on  that  country's  railroads  in  1845.^  Such  an  observation  is  not 
meant  to  imply  that  the  standards  currently  imjwsed  on  common  carriers  have 
no  place  in  the  airline  industry,  for  I  recognize  the  continuing  need  to  insure 
that  the  public  receives  safe  and  reliable  air  transportation.  Rather,  I  only  wish 
to  point  out  that  the  need  for  regulation  of  air  fares  has  not  been  rigorously 
analyzed,  but  has  been  assumed  to  be  necessary  solely  because  governmental 
oversight  of  prices  in  transportation  has  been  traditional.  The  need  for  a  closer 
look  at  the  present  need  for  regulation  is  all  the  more  necessary  because  the 
decision  to  impose  restrictions  on  the  ability  of  airlines  to  engage  in  meaningful 
price  competition  was  made  at  a  time  when  the  major  airlines  were  receiving 
public  subsidies  and  there  was  Congressional  concern  about  preventing  the  waste 
of  tax  dollars  by  airline  price  "competition"  which  might  only  make  economic 
sense  if  the  government  were  there  to  pick  up  the  tab.  Today,  none  of  the  trunk 
carriers  receive  subsidies  and  this  perceived  justification  for  economic  regulation 
is  no  longer  significant. 

n.  THE  STATUTORY  FRAMEWORK  OF  AIRLINE  RATE  REGULATION 

The  Federal  Aviation  Act  requires  each  airline  to  publish  tariffs  showing  its 
"rates,  fares,  and  charges"  for  transportaton  among  the  points  served  by  it,  and 
these  tariffs  must  be  adhered  to  by  the  carrier  without  deviation.*  The  Act  places 
three  basic  limitations  on  the  freedom  of  carriers  in  setting  rates  on  their  own. 
First,  the  level  of  the  rates  must  be  "reasonable."  ^  In  general,  this  requirement 
has  been  interpreted  to  mean  that  there  must  be  some  appropriate  relationship 
between  the  cost  and  value  of  the  service  provided,  that  the  fares  not  be  so  high 
as  to  result  in  excessive  profits  to  the  carrier,  nor  so  low  as  to  endanger  "financial 
soundness"  of  the  industry.  Secondly,  fares  must  not  give  an  "unreasonable 
preference  or  advantage  to  any  particular  person,  port,  locality,  or  description  of 
traflSc."  *  Lastly,  the  carrier  may  not  create  any  "unjust  discrimination"  or 
"undue  or  unreasonable  prejudice  or  disadvantage." "  The  Board  has  recently 
interpreted  this  standard  to  mean  that  a  carrier  may  not  grant  a  lower  rate  to 
one  group  if  the  result  is  to  raise  fares  for  others.* 


1  E.g.,  testimony  of  Thomas  E.  Kauper  before  this  subcommittee,  February  6,  1975, 
at   8-12. 

2C.  S.  Rhyne,  The  Civil  Aeronautics  Act  Annotated  124-25  (1939). 

3  Compare  49  U.S.C.  sections  1373(b),  1374(b),  with  49  U.S.C.  sections  2,  3(1)  ;  S  Vict, 
ch.  20  section  90  (1845)  ;  17,  18  Vict.  ch.  31  section  2  (1854). 

M9  U.S.C.  sections  403(a),   (b). 

B49  U.S.C.  section  404(a). 

«49  U.S.C.  section  404(b). 

Td. 

8  Order  72-12-18,  Doomestic  Passenger  Fare  Investigation,  Phase  5,  Discount  Fares 
(1972). 
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Carriers  are  free  to  file  changes  to  their  tariffs  increasing  or  decreasing  fares 
on  30-days  notice,  during  which  time  other  carriers  and  the  public  may  file  com- 
ments." If  the  Board  takes  no  action,  the  fare  goes  into  effect.  However,  if  the 
Board  has  reason  to  believe  that  the  new  tariff  will  violate  the  statutory  stand- 
ards previously  discussed,  it  may  begin  an  investigation  of  the  tariff  during  which 
time  it  may  suspend  the  effectiveness  of  the  tariff  for  up  to  180  days.  If  after 
a  hearing  it  finds  that  the  tariff  is  indeed  violative  of  the  Act's  standards,  it  may 
reject  the  tariff.^" 

in  addition  to  suspending  and  rejecting  carrier-filed  tariffs,  the  CAB  may 
initiate  its  own  investigation  into  existing  rates.  If,  after  a  hearing  (which  may 
be  combined  with  a  hearing  on  a  similar  carrier-filed  tariff)  the  Board  determines 
that  current  fares  are  unlawful,  it  is  empowered  to  set  an  appropriate  level  of 
fares,  or  a  maximum  and/or  minimum  level."  In  so  doing,  the  Board  must  take 
into  consideration  five  statutory  ratemaking  factors  which  include  the  effect  of 
the  proposed  rate  on  the  movement  of  traflSc,  the  need  of  the  public  for  efficient 
air  transportation  at  the  lowest  cost  consistent  with  the  provision  of  such  service, 
and  the  need  of  carriers  for  sufficient  revenue  under  "honest,  efficient,  and  eco- 
nomical management"  to  provide  necessary  service."  In  the  recent  Domestic 
Passenger  Fare  Investigation,  the  Board  utilized  this  power  to  set,  for  the  first 
time,  industrywide  fare  formulas  to  establish  the  appropriate  fares  for  all  classes 
of  service. 

It  is  apparent  that  these  standards  are  vague  and  place  few  practical  limits  on 
the  Board's  discretion  as  it  regulates  pricing  within  the  industry.  As  long  as  the 
Board  considers  all  the  relevant  factors  in  reaching  a  decision  on  a  fare  matter, 
courts  will  respect  its  judgment,  if  the  judgment  is  based  on  adequate  evidence." 
Thus,  the  current  regulatory  scheme  has  permitted  the  Board  to  replace  the 
judgment  of  the  marketplace  with  its  own  relatively  unbounded  conception  of 
the  correct  pricing  structure  and  level  in  the  airline  industry. 

III.    THE   EFFECTS    OF    CAB    PBICE   REGULATION 

A.  Regulation  has  eliminated  fare  competition 

The  combined  effect  of  Board  regulation  of  prices  and  of  entry  in  the  airline 
industry  has  been  to  eliminate  any  meaningful  price  competition  with  respect 
to  general  level  of  air  fares.  Proponents  of  the  regulatory  status  quo  argue  that 
it  is  not  Board  regulation  pier  se  that  causes  the  absence  of  price  competition, 
but  that  the  "economics"  of  the  industry  prevent  carriers  from  engaging  in  price 
reductions.  These  proponents  note  that  prior  to  the  Domestic  Passenger  Fare 
Investigation  (DPFI),  the  Board  had  never  set  industrywide  fare  structures  or 
levels,  and  the  carriers  were  free  to  file  lower  rates  if  they  so  desired.  Thus,  the 
argument  goes,  prior  to  this  year,"  the  existence  of  rate  regulation  did  not  prevent 
carriers  from  filing  lower  tariffs ;  they,  themselves  had  chosen  not  to  do  so. 

There  are  three  reasons  why  the  contentions  of  those  in  favor  of  the  status  quo 
are  erroneous.  First,  the  existence  of  the  tariff  filing  and  protest  mechanism  dis- 
courages price  changes  which  would  be  opposed  by  other  airlines,  particularly 
price  cutting.  The  requirement  that  carriers  give  advance  notice  of  their  price 
changes  and  the  justifications  for  them  exposes  firms  to  peer  group  pressures  to 
avoid  upsetting  industry  price  stability.  Such  requirements  inhibit  price  cutting ; 
and  if  they  were  created  by  agreement  among  competitors  rather  than  a  govern- 
ment order,  the  agreement  probably  would  violate  the  Sherman  Act.^°  The  anti- 
competitive effect  of  such  requirements  is  even  more  pronounced  in  the  closed-door 
interstate  airline  industry.  Carriers  know  they  need  to  coexist  with  a  relatively 
small  and  static  group  of  existing  firms  with  whom  they  compete  in  several  mar- 
kets. Therefore,  there  is  little  incentive  for  price  cutting  by  the  firms  who  would 
have  the  strongest  incentive  to  cut  prices  in  an  unregulated  industry — the  smaller 
firms  and  new  entrants  on  individual  routes.  (As  the  Department  has  noted  in  its 
prior  testimony,  there  has  been  virtually  no  entry  by  new  firms  into  the  regulated 
airline  industry.) 


049  U.S.C.  section  40:Uc). 

1049  U.S.C.  section  1002(g). 

1149   U.S.C.   section   1002(d). 

1249  U.S.C.  section  1002(e). 

I'SeeAfossv   CAB,  430  F.2d  891,  900-901  (1970).  ^        „  .,  m      „,„»„<. 

^*The  Board's  final  order  In  Phkse  9  of  the  DPFI  set  the  rates  for  all  domestic  service, 

"'■^^'sel^A^rSn  Column  &  Lumier  Co.  v.   U.S.,  257  U.S.  377    (1927).  Sugar  Institute. 
Inc.  V.  United  States,  297  U.S.  553  (1936). 
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Also,  any  attempt  to  out  prices  in  the  regulated  airline  industry  is  exposed 
to  the  adverse  comments  of  competitors,  and  the  possibility  of  lengthy  suspension 
by  the  Board.  The  Board  may  suspend  proposed  tariff  changes  for  up  to  180 
days,"  and  the  courts  are  very  unlikely  to  review  a  suspension  order  unless  it 
amounts  to  a  sham  action  designed  to  exceed  the  Board's  statutory  powers."  The 
expense,  delay  and  marketing  difficulty  which  a  suspension  order  brings  are  such 
that  carriers  are  very  reluctant  to  risk  filing  tariffs  below  the  level  which  their 
competitors  find  comfortable,"  even  if  they  believe  that  marketing  considerations 
alone  would  justify  lower  rates. 

Second,  the  CAB  itself  has  discouraged  price  competition.  Since  the  current 
regulatory  structure  inhibits  price  competition  with  respect  to  the  general  fare 
level,  and  since  the  airlines  view  air  travellers  as  comprising  various  travel 
markets,  primarily  business  and  nonbusiness,  having  differing  degrees  of  elas- 
ticity of  demand,  one  way  airlines  may  compete  is  by  offering  various  discount 
or  promotional  fares  designed  to  attract  a  particular  type  of  passenger.  Addi- 
tionally, carriers  have  an  incentive  to  charge  low  fares  to  fill  up  underutilized 
equipment  during  off  hours  or  seasons,  or  to  pass  on  the  savings  from  more 
efficient  or  older  equipment.  Where  such  discounts  are  based  simply  on  the 
difference  in  what  different  consumers  will  pay,  they  may  represent  discrimina- 
tion. (It  should  be  noted  that  such  discrimination  can  take  place  only  where 
price  competition  does  not  drive  prices  down  to  costs  plus  a  reasonable  profit.) 
But  at  least  where  such  discounts  are  based  on  actual  cost  difference,  they 
represent  price  competition  which  is  beneficial  to  the  consumer.  In  recent  years, 
the  Board  has  acted  to  curtail  allegedly  discriminatory  discounts,  and  in  the 
process  has  diminished  fare  competition.  For  example,  the  Board  has  acted  to 
prevent  carriers  from  extending  the  time  during  which  lower  night  coach  fares 
can  be  charged. 

In  its  recent  final  decision  in  Phase  9  of  the  DPFI,  the  Board  not  only  rejected 
proposals  for  pricing  flexibility  by  the  airlines,  but  moved  to  eliminate  the 
economy  class  of  service,  it  provided  a  10-percent  discount  from  coach  fares  in 
return  for  more  limited  inflight  amenities.  The  Board's  decision  permits  the 
carriers  to  deduct  only  $4  from  the  coach  fare  on  those  segments  on  which  a 
meal  is  served."  Most  importantly,  except  for  a  surcharge  placed  on  jets  at  the 
time  when  those  aircraft  were  being  introduced,  the  Board  has  not  generally 
encouraged  carriers  to  charge  equipment  or  service  discounts.  Thus,  carriers  have 
no  incentive  to  market  low-cost  services  on  older  or  larger  aircraft  or  at  reduced 
service  frequencies  and  high-load  factors. 

In  one  recent  instance,  the  Board  suspended  one  of  Allegheny's  tariffs  because 
the  tariff  was  lower  than  Allegheny's  competitors,  and  the  Board  considered 
Allegheny  to  be  too  small  a  factor  in  the  market  to  be  allowed  to  cut  prices. 
Fortunately  the  tariff  involved  was  an  international  one,  so  the  President  was 
able  to  disapprove  the  Board's  decision.^" 

Finally,  the  Board  has  discouraged  price  competition  by  restricting  entry  of 
new  competitive  carriers  into  existing  markets.  As  I  pointed  out  during  last 
week's  hearings  before  this  subcommittee  on  CAB  entry  practices,  the  Board's 
administration  of  the  carrier  certification  process  has  insured  that  the  existence 
of  high  rates  on  a  given  route  will  not  result  in  entry  by  a  new  carrier  willing  to 
provide  service  at  a  lower  cost.  Hence,  few  carriers  will  have  an  incentive  to 
engage  in  meaningful  price  competition,  because  each  of  the  few  carriers  on  a 
route  (usually  one  or  two),  will  recognize  the  interdependence  of  their  pricing 
policies  and  will  not  worry  about  the  possibility  that  the  potential  profits  on  a 
route  will  attract  somebody  willing  to  do  a  better  job  at  a  lower  price. 

B.  Lack  of  fare  competition  has  meant  inefficient  travel  at  liigh  prices 

The  result  of  this  lack  of  fare  competition  has  been  high  prices,  inefficiency, 
and  wasteful  carrier  competition  through  scheduling  and  passenger  amenities.  As 


"49  U.S.C.  section  1482(g). 

"i/08s  V.  Civil  Aeronautics  Board,  supra,  at  900:  United  States  v.  S.C.R.A.P.;  412 
U.S.  664,  690  (1973). 

18  In  California  Motor  Transport  Co.  v.  Traveling  Unlimited,  404  U.S.  508  (1972),  the 
Supreme  Court  recognized  the  anticompetitive  effect  of  protests  of  new  operating  authority 
before  the  Interstate  Commerce  Commission,  and  held  that  agreements  among  competitors 
to  engage  in  such  protests  without  regard  to  their  merits  could  constitute  an  antitrust 
violation. 

i»  Order  74-12-109  at  28. 

20  Letter  of  President  Gerald  R.  Ford  to  Robert  D.  Tlmm,  Chairman,  Civil  Aeronautics 
Board,  Dec.  16,  1974. 
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many  witnesses  in  these  hearings  have  pointed  out,  the  intrastate  air  carrier 
experience  in  California  and  Texas  has  shown  that  air  transportation  is  more 
expensive  where  competition  is  limited."^ 

Additionally,  as  a  CAB  staff  study  found,  service  competition  has  led  to  in- 
vestment in  new  equipment  above  those  levels  which  the  market  would  have 
permitted.--  What  this  means  is  that  the  public,  if  given  the  choice,  would  have 
opted  for  the  existence  of  air  service  provided  on  older,  slower  aircraft  at  a  re- 
duced fare.  Without  the  option  of  paying  a  reduced  price  for  travel  in  older 
planes,  the  public  would  naturally  prefer  to  travel  in  the  newest,  fastest  plane. 
Hence,  carriers  are  under  strong  competitive  pressure  to  purchase  improved 
equipment  as  soon  as  it  is  available,  even  if  their  present  equipment  has  a  sig- 
nificant useful  life  ahead  of  it.  Such  purchases  of  unneeded  equipment  not  only 
wastes  needed  societal  resources,  but  may  also  inflate  the  investment  base  or 
impair  the  financial  viability  of  air  carriers.  As  the  evidence  in  the  recent  Ca- 
pacity Reduction  Agreements  Case  indicated,  purchases  of  fleets  of  new  wide- 
bodied  aircraft  provided  the  carriers  with  far  too  much  capacity,  whose  fixed 
expenses  cut  into  profits.-'' 

The  inability  of  carriers  to  engage  in  differential  pricing  depending  on  fre- 
quency of  service,  in  fact  exacerbates  the  overcapacity  situation  arising  from 
the  purchase  of  widebodied  equipment.  A  747  may  offer  much  lower  unit  costs, 
providing  that  it  is  filled.  The  use  of  a  747,  however,  implies  less  frequent  de- 
partures, since  the  same  number  of  passengers  may  be  carried  in  fewer  flights. 
Without  any  price  concessions  to  encourage  his  flying  on  the  more  eflScient  plane, 
the  airline  passenger  will  inevitably  choose  to  have  more  departures,  and  the 
airlines  will  respond  to  this  preference  by  scheduling  more  departures  using 
smaller  planes.  Thus,  the  747's  are  often  not  used  or  used  with  low-load  factors 
and  concomitant  high  costs  even  on  fairly  heavily  travelled  routes.  If  one  carrier 
were  free  to  pursue  a  different  strategy — to  offer  substantially  lower  fares,  based 
on  the  costs  of  a  747  flying  with  a  very  high  load  factor,  then  it  would  be  able, 
where  market  characteristics  permit,  to  attract  that  portion  of  the  flying  public 
for  whom  cost  savings  are  much  more  important  than  frequent  departures.  An- 
other operator  would  be  free  to  pursue  the  opposite  strategy — offering  frequent 
departures,  but  at  higher  prices  reflecting  the  higher  costs  of  the  operation. 

C.  Absence  of  fare  flexibility  results  in  a  substantial  increase  in  regulation 

As  described  above,  the  direct  costs  of  fare  regulation  are  substantial.  Carriers 
must  go  through  the  expense  of  preparing  justifications  for  tariff  changes,  filing 
financial  reports,  and  participating  in  tariff  investigation  and  ratemaking  pro- 
ceedings. Those  members  of  the  public  not  priced  out  of  air  transportation  must 
pay  higher  fares,  and  carriers  find  themselves  engaged  in  nonprice  comi)etition 
which  absorbs  the  additional  revenues  resulting  from  higher  fares.  But  the  lack 
of  fare  flexibility  also  imposes  indirect  costs  by  inducing  the  Board  to  engage  in 
regulation  of  wasteful  nonprice  competition  and  by  requiring  the  carriers  to 
participate  in  these  inquiries  into  nonprice  competition.  The  Board  recognized 
in  the  DPFI  that  every  fare  level  contains  an  implicit  "break-even  load  factor," 
the  percentage  of  seats  which  must  be  filled  in  order  to  cover  costs  plus  a  reason- 
able profit.  The  higher  the  fare,  the  lower  the  break-even  point.  Thus,  no  matter 
what  the  fare  level,  carriers  will  have  an  incentive  to  engage  in  service  com- 
petition until  load  factors  reach  the  break-even  point.  Consequently,  the  Board 
issued  load  factor  and  seating  configuration  standards  in  Phase  6B  of  the  DPFI 
designed  to  exclude  the  costs  of  excessive  levels  of  service  from  the  ratemaking 
process,  and  thus  derive  the  rate  level  needed  to  cover  reasonable  carrier  costs. 
As  we  have  explained  in  numerous  proceedings,  particularly  Phase  6  of  the 
DPFI,  the  Board  may  exercise  a  rough  check  on  the  aggregate  level  of  unused 
capacity  and  other  "frills"  by  defining  a  standard  service  and  basing  its  fare 
decisions  upon  that  standard.  Traditionally,  the  Board  has  paid  lip  service 
to  the  principle  that  the  public  is  best  served  when  individual  carrier  manage- 
ments are  free  to  set  the  details  of  their  .service  offerings  in  response  to  com- 
petitive market  incentives.^  Recently,  however,  the  Board  has  shown  a  tendency 
to  try  to  directly  control  service  offerings  by  the  use  of  fare  differentials  designed 


21  Spp  Testimnnv  before  this  subcomniittee  of  Thomns  K.  Kauner.  and  William  A.  Jordan. 
=2  Bureau  of  Oner'-ting  Rich+s.  The  nomestlc  Rente  System  .58-59  fl974). 
23  CAB   docket   22908,  exhibits   AA-T-1,   p.   3,   AA-18,   AA-19 ;   Transcript  pp.   435-39, 
1614    1197. 

^  E.g.,  orders  70-11-35,  p.  4  ;  72-5-101,  p.  34. 
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to  eliminate  service  amenities  the  Board  considers  "frills."^  Such  efforts  to 
use  fares  to  directly  control  the  details  of  service  contravene  the  statute'"'  and 
interfere  with  service  competition.''" 

Once  it  begins  to  regulate  the  terms  of  service  offerings  the  Board  is  tempted 
into  further  and  further  intrusion  into  the  details  of  service  offerings  becaiuse 
as  it  eliminates  competition  with  respect  to  one  amenity,  competition  crops  up 
in  the  provision  of  another.  Thus,  even  after  the  Board  set  seating  configuration 
and  load  factor  standards,  it  found  itself  considering  coach  lounges,  carryon 
luggage  bins  and  free  alcoholic  drinks. 

Sometimes  Board  attempts  to  control  service  competition  are  indicative  of  a 
patronizing  attitude  that  carriers  are  incapable  of  conducting  their  affairs  with- 
out Board  assistance : 

[A]doption  [by  the  Board]  of  a  laissez  faire  approach  to  first-class  prices 
would  make  it  difiicult  for  the  carriers  to  price  this  service  correctly  on 
their  own.  In  our  judgment,  this  is  an  area,  as  in  the  case  of  coach  lounges, 
in  which  competition  is  likely  to  force  the  continued  offering  of  first-class 
service  at  below-cost  prices.  The  carriers  have  been  doing  so  for  some  time 
in  the  past,  and  the  fact  that  so  many  carriers  are  objecting  here  to  in- 
creases in  first-class  fares  attests  to  the  fact  that  they  are  heavily  influenced 
by  their  perceived  opportunities  for  short  run  profits.^" 
Even  if  this  patronizing  attitude  did  not  exist,  however,  the  absence  of  price 
competition  creates  such  strong  pressures  for  service  competition  that  it  is  un- 
likely the  Board  will  decrease  its  regulation  of  service  competition  until  the 
carriers  are  given  the  ability  to  engage  in  meaningful  price  competition. 

D.  Fare  regulation  which  takes  all  relevant  costs  into  account  would  be  cumber- 
some and  expensive,  if  it  were  possible 
After  years  of  proceedings  in  the  most  sophisticated  investigation  of  air  car- 
rier cost  and  marketing  characteristics  the  Board  has  ever  undertaken,  the 
Domestic  Passenger  Fare  Investigation,  the  Board  chose  to  establish  a  fare 
structure  composed  basically  of  a  terminal  charge  plus  a  mileage-based  charge, 
which  with  minor  exceptions,  results  in  identical  fares  for  routes  of  identical 
length  throughout  the  domestic  system.  But  air  carrier  costs  vary  substantially 
from  route  to  route  depending  upon  a  number  of  characteristics  such  as  route 
density,  congestion  and  weather.  Costs  on  the  same  route  may  vary  considerably 
from  time  to  time  because  of  traffic  peaking  and  the  availability  at  a  particular 
time  of  essential  factors  of  production  such  as  aircraft,  crew,  and  terminal  facil- 
ities. As  the  evidence  cited  in  the  testimony  of  Dr.  William  A.  Jordan  shows, 
unregulated  carriers  with  cohesive,  integrated  route  systems  have  been  able  to 
maximize  their  ability  to  control  these  cost  variations,  and  to  design  their  opera- 
tions around  the  cost  variations  which  can't  be  controlled  so  as  to  minimize  their 
total  overall  cost.  As  Mr.  Kauper's  testimony  in  these  proceedings  indicated, 
economic  studies  of  the  airline  industry  show  that  any  cost  advantages  the 
larger  air  carriers  enjoy  because  of  their  large  size  are  more  than  offset  by  the 
increased  costs  and  inflexibilities  of  operating  a  large,  complex  and  dynamic 
airline  system.  The  diseconomies  of  scale  created  by  the  difficulty  of  managing 
a  large  airline  are  at  work  when  the  large  airline's  management  makes  almost 
any  decision  affecting  systemwide  operations  and  marketing. 

This  most  definitely  includes  pricing  decisions.  Further,  even  if  it  is  not  clear 
that  a  larger  airline  tends  to  have  less  ability  than  a  smaller  airline  to  price 
appropriately  each  individual  trip  on  its  system,  it  is  clear  that  a  government 
agency  acting  as  a  supermanagement  body  is  even  less  able  to  price  individual 
airline  markets. 

The  Board  has  partially  recognized  this  limitation  on  its  abilities,  and  its 
response  has  been  to  set  a  fixed  price  formula  which  totally  disregards  numerous 
cost  and  marketing  considerations.  This  has  a  number  of  adverse  consequences. 
First,  because  entry  and  exit  from  individual  routes  are  limited,  air  carriers' 
potential  profitability  varies  simply  because  of  the  route  structure  given  them 


*5  Such  a  fare  differential  apollcable  to  coach  lounge  service  was  he'd  an  unlawful  at- 
tempt by  the  CAB  to  control  equipment  in  Continental  Airlines  v.  CAB,  CADC  No.  73- 
1718,  (Nov.  7,  1974)    (petition  for  rehearing  granted). 

2«49  U.S.C.  section  1371(e)(4). 

27  By  drawing  the  conclusion  that  economic  regulation  has  deprived  consumers  of  the 
benefits  of  fare  competition  and  caused  excessive  service  competition,  we  do  not  mean  to 
imply  that  the  public  should  be  provided  with  price  competition  and  no  service  competi- 
tion. Our  position  is  that  consumers  and  suppliers  of  air  transportation  should  have  con- 
siderably greater  freedom  to  choose  among  the  various  possible  price-service  combinations. 

M  Order  74-12-109  at  27  (1974). 
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by  the  Board.  Second,  carriers  have  a  powerful  incentive  to  escape  offering  serv- 
ice in  markets  where  the  Board's  standard  fare  formula  makes  high-cost  routes 
relatively  unprofitable. 

The  point  here  is  that  carriers  could  serve  such  routes  profitably  at  a  fare 
commensurate  with  costs,  but  where  the  fare  structure  does  not  allow  such  a 
fare,  the  result  will  be  diminished  service.""  Third,  instead  of  random  "cross- 
subsidy"  from  low-cost  markets  to  high-cost  markets,  the  result  has  been 
inflation  of  service  standards  and  therefore  costs  in  low-cost  markets.^  In  sum, 
where  inflexible  rate  regulation  prevents  fares  from  lowering  to  meet  costs, 
costs  will  increase  to  meet  the  fare.  Where  fares  do  not  cover  the  costs  of  opti- 
mum service,  service  will  be  less  than  optimum  or  nonexistent. 

There  is  one  other  important  problem  created  by  the  Board's  somewhat  im- 
perfect recognition  of  the  fact  that  it  is  very  unlikely  to  be  successful  in  actually 
regulating  the  fare  structure.  That  is,  the  Board  can  be  expected  to  attempt  to 
shortcut  the  procedural  limitations  placed  on  its  rate  regulation  activities  by  the 
law.  I  expect  that  many  other  witnesses  will  spell  out  the  techniques  for  such 
shortcuts  in  detail,  so  I  will  not  dwell  on  them.  But  I  will  point  out  that  al- 
though procedural  shortcomings  are  quite  undesirable  in  themselves,  they  also 
are  a  symptom  of  a  more  serious  problem :  a  statutory  mandate  that  gives  the 
Board  theoretically  complete  power  overpricing,  despite  the  very  limited  prac- 
tical ability  of  the  Board  to  exercise  that  power.  As  is  indicated  above,  detailed 
control  of  fares  by  the  Board  is  probably  impractical  even  without  the  burden 
of  affording  a  fair  hearing  to  all  interested  parties.  But  the  Board  has  and 
must  have  the  burden  of  administrative  due  process.  The  statute  requires  more 
complex,  diflScult  and  time-consuming  procedures  when  the  Board  sets  fares  on 
its  own  than  when  it  merely  approves  fares  proposed  by  the  carriers.^^  Con- 
sequently, the  Board  can  originate  and  follow  through  on  its  own  fare  proposals 
only  infrequently  because  of  the  great  cost  of  such  actions  in  terms  of  time  and 
resources. 

Because  of  the  dynamic  nature  of  airline  supply  and  demand,  fare  adjust- 
ments must  be  made  constantly.  Because  the  Board  is  incapable  of  such  con- 
stant "flne  tuning,"  the  majority  of  Board  fare  actions  will  be  in  the  form  of 
approval  or  disapproval  of  carrier  proposals.  Usually,  this  means  choosing  among 
various  carrier  proposals.  Thus,  the  usual  fare  decision  consists  at  its  best  of  the 
Board  picking  one  of  a  confounding  array  of  similar  but  subtly  different  pro- 
posed tariffs,  disapproving  or  leaving  in  limbo  the  rest,  and  waiting  for  other 
carriers  to  fall  in  line. 

Recently,  the  Board  has  had  an  unfortunate  proclivity  to  let  the  carriers 
know  in  a  variety  of  public  or  private  ways  what  rates  they  should  file,  and 
the  Moss  case  explains  how  this  practice  violates  the  statutory  procedures  for 
Board-originated  ratemaking.^  Unfortunately,  such  abuses  are  hard  to  correct 
and  even  harder  to  detect.  They  are  intrinsically  serious  because  they  deprive 
the  public  of  their  statutorily  protected  ability  to  have  an  input  into  the  rate 
regulation  process.  But  we  should  not  overlook  the  iK)int  that  even  where  these 
procedural  rights  are  protected,  they  are  of  dubious  value  to  the  ordinary  con- 
sumer. It  is  no  exaggeration  to  say  that  the  average  airline  tariff  is  not  entirely 
comprehensible  even  to  the  majority  of  airline  sales  personnel ;  to  the  outsider, 
it  may  be  totally  incomprehensible.  Thus,  the  right  of  interested  parties  to  chal- 
lenge tariff  changes  within  30  days  after  notice  of  a  change — if  effective  notice 
of  such  change  is  received — is  only  rarely  exercised.  Where  it  is,  it  can  only  be 
exercised  through  fairly  complex  litigation  which,  as  a  practical  matter,  must  be 
conducted  in  Washington. 

The  result  of  these  inherent  characteristics  of  the  present  regulatory  situation 
is  that  rate  regulation  is,  and  probably  will  remain,  largely  in  the  hands  of  the 
air  carriers  themselves.  The  Board  is  not  required  or  authorized  by  law  to  act 
merely  as  a  cartel  agent,  but  it  has  strong  temptations  to  do  so.  In  any  case,  its 
ability  to  structure  an  eflBcient  fare  system  is  very  limited. 


29  For  instance,  small  carriers  exempted  under  Part  298  of  the  Board's  Regulations  from 
economic  regulation  often  have  been  able  to  provide  more  frequent  service  which  apparently 
is  preferred  bv  passengers  to  the  very  infrequent  service  provided  by  regulated  carriers 
with  their  larger  aircraft.  In  some  cases,  the  higher  frequency  service  involved  higher 
costs  which  could  not  have  been  recovered  under  the  regulated  fare  structure.  Service  to 
Small  Communities  CAB  staff  study,  1972. 

*  Statement  of  Gary  L.  Seevers  and  James  C.  Miller  III,  Council  of  Economic  Advisers, 
Feb.  6,  1976;  Statement  of  VVilllam  Jordan,  supra;  G.  Douglas  iand  J.  Miller,  Regulation 
of  Domestic  Air  Transport,  pp.  97-103,  162,  174. 

^  Moss  V.  G.A.B.,  supra. 
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As  the  discussion  above  shows,  the  difficulties  of  managing  large-scale  airlines, 
regulatory  lag,  and  the  very  considerable  costs  of  regulation  all  make  it  unlikely 
that  government  regulation  in  the  future  will  provide  consumers  of  interstate  air 

transportation  with  the  efficiency  and  economy  which  competition  brings unless 

the  scope  of  such  regulation  is  substantially  diminished. 

One  other  factor  should  be  mentioned  in  conclusion.  Even  the  most  effective 
regulator  possible  cannot  successfully  order  regulated  firms  to  innovate,  to  de- 
velop new  service  and  marketing  concepts.  Only  the  proper  incentive  structure 
can  spur  that  kind  of  business  creativity,  and  those  incentives  generally  can  be 
created  only  by  a  greater  degree  of  economic  freedom  and  competition — the  carrot 
of  profits  and  the  stick  of  competition. 

The  Board's  recent  attempts  to  correct  problems  caused  by  its  own  inflexible 
regulation  of  pricing  do  not  inspire  confidence.  As  we  have  explained  in  section 
lI.E  above,  the  Board  has  regarded  the  provision  of  inflight  amenities  such  as 
coach  lounges  and  5-abreast  seating  as  matters  to  be  directly  regulated,  rather 
than  as  evidence  of  the  need  for  greater  pricing  flexibility.  And  the  Board' has  for 
over  3  years  allowed  capacity  restraint  agreements  in  long-haul  markets  because 
of  low-load  factors  which  in  large  part  are  simply  the  result  of  the  low  break-even 
load  factors  in  long-haul  markets  under  Board-regulated  fares.** 

V.  A  SUBSTANTIAL  INCREASE  IN  AIRLINE  PRICING  FREEDOM  WOULD  BENEFIT  THE  PUBLIC 

The  characteristics  of  rate  regulation  which  I  have  explained  thus  far  indicate 
that  procedural  changes  to  ensure  that  interested  parties  may  present  views  and 
evidence  to  the  Board  under  optimum  conditions  in  my  opinion  are  likely  to  be 
less  satisfactory  than  lessening  the  scope  of  government  regulation  so  that  con- 
sumers can  exercise  a  direct  choice  as  to  the  price  and  service  combinations  they 
prefer.  Further,  the  testimony  of  Mr.  Kauper,  myself  and  others  in  these  proceed- 
ings indicates  that  there  is  no  positive  reason  to  have  the  pervasive  price  regula- 
tion which  presently  exists.  The  present  excessive  government  control  of  pricing 
is  not,  as  we  have  explained,  required  by  the  statute,  but  it  is  abundantly  clear 
that  the  Federal  Aviation  Act  allows  too  much  control  with  too  little  explicit 
guidance  as  to  how  that  regulatory  control  is  to  be  exercised. 

The  administration  believes  the  appropriate  remedy  for  this  situation  is  elimi- 
nation of  unnecessary  government  control  of  airline  pricing,  and  the  concerned 
administration  agencies  are  continuing  to  discuss  specific  plans  to  achieve  this 
goal,  as  well  as  the  others  we  have  mentioned  in  our  prior  testimony.  As  I  indi- 
cated last  week,  we  hope  to  come  up  with  our  first  specific  legislative  proposals  in 
this  area  in  about  a  month.  But  it  is  not  too  soon  to  discuss  some  possible 
approaches. 

First,  procedural  reforms  would  seem  particularly  unsatisfactory  in  the  pricing 
area.  As  long  as  the  Board  is  able  to  make  substantive  decisions  under  its  present 
vague  mandate,  improved  procedures  would  somewhat  limit  the  Board's  discre- 
tion to  act  as  a  cartel  agent,  but  would  not  eliminate  it.  Second,  the  substantive 
ratemaking  criteria  of  the  Act  could  be  limited  and  made  more  specific  to  require 
the  Board,  for  example,  to  base  fares  on  the  most  efficient,  lowest  cost  operations, 
or  to  allow  the  Board  to  disapprove  only  predatory  or  discriminatory  fares.** 
This  would  be  a  substantial  improvement,  but  would  still  require  in  many  cases 
that  issues  such  as  air  carrier  cost  characteristics,  accounting  procedures,  and 
elasticity  of  demand  would  have  to  be  litigated  before  the  Board.  Even  under  the 
best  of  procedures,  these  are  very  difficult  and  expensive  issues  to  litigate,  and 
judicial  deference  to  administrative  agencies'  judgments  is  perhaps  at  its  highest 
level  when  such  matters  are  in  issue. 

As  we  have  indicated,  the  "payoff"  to  a  particular  consumer  or  the  general 
public  from  successful  participation  in  a  particular  fare  case  is  relatively  low 
in  relation  to  these  substantial  costs.  Consequently,  I  believe  that  such  revision 
of  the  Act's  ratemaking  standards  would  not  be  as  substantial  an  improvement 
as  a  proposal  which  would  create  a  zone  within  which  Government  regulation 
could  not  interfere  with  carrier  discretion  in  setting  rates,  absent  evidence  of 
predatory  intent  or  discrimination.  We  and  the  Department  of  Transportation 
have  explained  at  considerable  length  in  Phase  9  of  the  DPFI  how  such  increased 


33  Capacity  Reduction  Agreements  Case,  CAB  docket  22908.  Brief  of  the  United  States 
Department  of  Justice  to  the  Administrative  Law  Judge,  pp.  18-22  ;  Reply  Brief  pp.  10-12. 

3*  As  I  indicated  last  week,  the  risk  of  predatory  pricing  is  in  fact  much  greater  if  entry 
Is  restricted  by  regulation,  for  entry  regulation  can  give  a  carrier  the  opportunity  to  earn 
monopoly  profits  after  driving  its  competitors  from  a  route,  and  thus  recoup  the  losses 
caused  by  its  predatory  below-cost  pricing. 
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pricing  freedom  would  improve  the  performance  of  the  airline  industry  by  allow- 
ing greater  flexibility  and  adaptability,  but  it  seems  clear  that  the  Board  has 
not  headed  in  that  direction  and  is  not  likely  to  do  so  without  a  specific  legislative 
command. 

A  zone  of  reasonableness  approach  to  greater  pricing  flexibility  would  be  one 
means  of  achieving  a  phased  relaxation  of  rate  regulation.  Changes  in  the  rate- 
making  criteria  of  the  statute  almost  inevitably  would  be  once  and  for  all, 
since  it  would  be  difl5cult  and  possibly  disruptive  to  have  repeated  changes  in 
those  criteria.  Phasing  could  allow  the  accumulation  of  experience  with  greater 
regulatory  freedom  to  show  just  how  far  the  process  should  go,  and  to  prevent 
disruption  of  economic  relationships  which  have  grown  up  around  the  system 
of  totally  regulated  prices.  And  perhaps  most  importantly,  a  phased  approach  to 
pricing  flexibility  would  be  consistent  with  a  gradual  increase  in  freedom  to 
enter  the  industry  and  individual  routes.  In  short,  route  and  rate  flexibility 
must  increase  together  to  get  the  best  results,  and  a  zone  of  reasonableness 
seems  to  be  one  practical  approach. 

In  conclusion,  I  believe  these  hearings  have  provided  compelling  evidence 
that  if  the  Congress  acts  to  give  interstate  air  carriers  greater  freedom  in  rate 
and  route  matters,  the  results  will  be  greater  flexibility  for  both  air  carriers 
and  consumers,  more  diversified  and  responsive  service  offerings  by  the  air 
carriers,  a  far  lower  level  of  regulatory  costs,  less  incentive  for  predatory  con- 
duct or  discrimination  by  air  carriers,  and  most  importantly,  cheaper  air 
transportation. 

Prepared  Statement  of  George  C.  Eads 

Mr.  Chairman,  it  gives  me  great  pleasure  to  appear  here  today  to  talk  about 
a  subject  of  interest  to  us  all- — airline  fares.  In  particular  I  want  to  di.scuss  the 
likely  effect  on  airline  fares  if  regulation  of  the  domestic  airlines  is  eased  along 
the  lines  suggested  by  previous  Administration  witnesses. 

We  at  the  Council  on  Wage  and  Price  Stability  have  been  particularly  con- 
cerned with  the  sharp  recent  rise  in  air  fares,  amounting  to  nearly  20  percent 
over  the  last  18  months.  As  I  pointed  out  in  my  testimony  before  the  Investiga- 
tions Subcommittee  of  the  House  Commerce  Committee,  on  November  26,  1974, 
the  Council  does  not  and  will  not  oppose  all  air  fare  increases.  Our  sole  interest 
is  to  see  that  in  reaching  its  decisions,  the  Civil  Aeronautic^  Board  take'^  ade- 
quate account  of  the  potential  inflationary  and  anticompetitive  consequences 
of  its  actions,  and  acts  to  minimize  these  consequences. 

In  our  view,  the  Board  has  failed  to  do  this.  This  failure  was  most  con- 
spicuous in  the  Board's  approval  of  the  recent  4-percent  fare  increase.  In  this 
case  the  Board  in  effect  announced  in  advance  what  level  of  fare  increase  it 
would  approve,  and  then  implemented  the  increase  following  highly  questionable 
procedures.  We  believe  that  there  were  at  least  four  issues  that  the  Board 
ignored,  any  one  of  which  would  have  justified  a  suspension  and  public  hearing. 
These  were:  1)  the  questionable  basis  for  the  continued  use  of  the  55-percent 
load  factor  standard  in  the  face  of  radically  changed  cost  conditions,  2)  the 
questionable  basis  for  the  continued  use  of  a  —0.7  fare  elasticity  estimate,  3)  the 
mistaken  treatment  of  the  12-percent  rate  of  return  standard  as  a  target  not 
to  be  deviated  from  regardless  of  the  consequences,  and  4)  the  fact  that  carriers 
filed  no  data  ui)on  which  to  judge  the  effect  of  the  proposed  Increase  on  in- 
dividual carrier  rates  of  return. 

If  one  contrasts  the  ease  with  which  air  carriers  are  granted  fare  increases 
with  the  difficulty  that  a  carrier  has  when  it  wants  to  lower  a  fare  (or  even 
maintain  a  low  fare — witness  the  Board's  attempt  to  induce  Continental  to 
reduce  its  "economy"  fare  differential  from  $15  to  $10),  it  is  not  difficult  to  see 
one  reason  why  air  fares  are  so  high. 

Another  reason  for  high  air  fares  has  already  been  mentioned  by  several 
witnesses.  When  the  Board  sets  fares  it  simultaneously  sets  the  quality  of 
service  that  carriers  will  offer.  The  mechanism  has  by  now  become  familiar  to 
you.  High  fares  permit  carriers  to  schedule  more  flights,  and  as  more  flights 
are  scheduled,  load  factors  fall.  Lowering  fares  reduces  the  number  of  flights 
that  can  profitably  be  scheduled,  causing  carriers  to  cut  back  on  fiights,  raising 
load  factors.  Thus  as  Dr.  Miller  told  you,  a  wide  range  of  fares  is  consistent 
with  a  normal  rate  of  return.  If  this  is  true,  why  have  high  fares  rather  than 
low  ones  been  the  result  ? 

This  has  happened  because  it  was  not  until  very  recently  that  the  Board  finally 
admitted  that  this  relationship  beween  fares  and  level  of  service  existed.^  Until 


1  Clvir  Aeronautics  Board,  order  71^-54  at  23  (Apr.  9,  1971). 
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this  time  tlie  Board  stood  ready  as  a  matter  of  policy  to  restore  carrier  rates  of 
return  to  "adequate"  levels  through  fare  adjustments,  even  if  the  lower  rate  of 
return  was  solely  a  result  of  carrier  overscheduling.  At  times  these  fare  adjust- 
ments took  the  form  of  fare  increases.  At  other  times  these  adjustments  were  pas- 
sive— the  Board  merely  failing  to  reduce  fares  suflSciently  to  force  carriers  to 
pass  through  to  the  public  all  the  benefits  generated  by  the  reduced  costs  of  more 
efficient  equipment.  Add  to  this  a  conscious  Board  policy  of  maintaining  fares 
above  costs  on  major  long-haul  competitive  routes  in  the  mistaken  belief  that 
this  would  generate  excess  profits  with  which  to  cross-subsidize  other  less  lucra- 
tive routes — a  policy  which  the  Board  now  officially  has  renounced  as  unwork- 
able ^ — ^and  we  have  all  the  ingredients  necessary  to  move  us  to  the  high-fare, 
low-load  factor  end  of  the  spectrum. 

But  why  hasn't  some  carrier  tried  to  reverse  the  cycle  by  lowering  fares?  Some 
have,  but  they  usually  have  had  to  face  an  openly  hostile  Board.  Coach  service 
was  one  example.  It  most  certainly  was  not  welcomed  either  by  the  Board  or  by 
the  certificated  carriers.  Mr.  Laker's  proposed  Sky  Train  is  another  such  example, 
and  the  reaction  of  both  the  carriers  and  the  Board  to  it  is  a  matter  of  record. 
Continental's  "economy"  fair,  previously  mentioned,  is  yet  a  third.  And  as  you 
have  seen,  the  Board  looks  upon  the  examples  of  lower  fare,  higher  load  factor 
service  operated  by  the  intrastate  air  carriers  in  Texas  and  California  with 
undisguised  horror.  Yes,  it  is  not  easy  to  be  an  innovator  in  the  airline  industry 
if  the  innovation  you  want  to  pioneer  is  lower  fares.  It  is  far  easier  to  engage 
in  nonprice  competition  over  which  the  Board  by  statute  has  no  control. 

Airline  fares  are  too  high  for  another  reason  as  well.  Airline  operating  costs 
are  too  high  and  the  fares  must  be  high  enough  to  cover  those  costs.  It  is  a  truism 
that  regulation  itself  imposes  extra  operating  costs  on  regulated  firms.  The 
Board's  Chairman,  Mr.  O'Melia,  implied  as  much  in  his  testimony  in  Boston. 
He  told  you  that  interstate  carriers  (i.e.,  CAB-certificated  carriers)  are  required 
to  charge  higher  fares  than  intrastate  carriers  because  their  costs  of  operating 
are  higher.  He  went  on  to  attempt  to  justify  those  higher  operating  costs  by 
explaining  to  you  that  the  size  and  complexity  of  the  systems  of  the  certificated 
carriers  impose  extra  costs  as  compared  with  the  more  modest  scope  of  opera- 
tions by  the  intrastate  carriers.  He  then  suggested  that  somehow  those  extra  costs 
are  of  benefit  to  the  traveler.  Put  simply,  he  told  you  that  Dallas-Houston  pas- 
sengers should  pay  more  than  it  costs  an  efficient  airline  to  operate  between  those 
two  cities  because  Braniff  and  Texas  International  have  high  operating  costs 
elsewhere  on  their  systems.  His  argument  boils  down  to  an  elaborate  justification 
of  internal  subsidy,  a  strange  argument  for  the  Board's  Chairman  since  the  CAB 
has  officially  abandoned  internal  subsidy  as  a  regulatory  tool.  But  I  shall  return 
to  that  subject. 

The  thing  to  note  for  the  present  is  that  the  costs  of  operating  a  certificated  air- 
line are  higher  than  are  the  costs  of  operating  an  airline  in  an  unregulated  en- 
vironment. For  a  long  time  it  was  thought  that  these  extra  costs  were  small  and 
merely  the  result  of  extra  paperwork,  the  cost  of  filing  reports  with  regulatory 
agencies,  the  costs  of  hiring  "Washington  counsel,  and  so  forth.  In  fact,  these 
extra  costs  are  vast  and  far  more  fundamental ;  they  inhere  in  the  nature  of 
regulation,  they  are  the  inevitable  costs  of  regulation  itself. 

The  recent  <?ertification  of  Air  New  England  provides  a  dramatic  example  of 
the  increased  costs  of  operating  in  a  regulated  environment.  Air  New  England 
was,  until  January  of  this  year,  a  large  commuter  airline  providing  service  be- 
tween many  small  communities  in  northern  New  England,  on  the  one  hand,  and 
New  York  and  Boston,  on  the  other.  In  addition,  it  oi)erates  an  extensive  pattern 
of  service  to  the  Cape  and  Island  points  in  Massachusetts.  It  has  operated  with 
great  success  for  several  years  and  has  provided  services  of  a  quantity  and 
quality  which  were  widely  praised  by  civic  witnesses  in  the  Board's  New 
England  Service  Investigation.  Its  frequent  schedules  have  succeeded  in 
generating  traffic  levels  at  most  of  the  small  communities  it  serves  far  in  excess 
of  those  experienced  by  Northeast  Airlines  in  its  last  years  of  certificated 
service.^  Most  significantly,  all  of  its  services  were  provided  without  federal 
subsidy  or  any  other  outside  financial  support. 

In  preparing  for  the  New  England  Service  Investigation  the  staff  of  the  CAB 
undertook  a  detailed  study  to  determine  whether  Air  New  England,  or  any  other 


2  See  below,  pp.  18-20. 

3  The  history  of  Air  New  England's  service  is  documented  by  the  Board's  administrative 
law  judjje  in  the  New  England  Service  Investigation.  See  Civil  Aeronautics  Board,  docket 
22973,  Initial  Decision,  July  9,  1973. 
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commuter  which  might  be  certified  by  the  Board,  could  operate  as  a  certifi- 
cated carrier  without  subsidy. 

Whereas  the  extensive  pattern  of  service  provided  throughout  the  region  by 
Air  New  England  liad  been  operated  without  subsidy  support,  the  staff  con- 
cluded that  the  carrier's  certification  would  so  increase  its  cost  of  operation  that 
Federal  financial  assistance  would  be  required  merely  to  provide  the  same  level 
of  service  as  had  been  operated  in  the  past  without  such  assistance.  On  the  basis 
of  a  detailed  analysis  of  the  cost  of  operating  in  a  certificated  environment,  the 
staff  concluded  that  the  annual  subsidy  for  the  first  year  of  operations  would  be 
about  $2.6  million  and  that  operating  costs  would  rise  thereafter  as  the  carrier 
matured  until  annual  subsidy  on  the  order  of  $4.5  to  $6.5  million  would  be  re- 
quired. Those  costs  were  not  seriously  contested  by  the  air  carrier  parties  to  the 
New  England  Service  Investigation  and  were  accepted  by  the  administrative 
law  judge  as  "the  most  reliable  estimates  of  the  financial  results  that  might 
reasonably  be  expected." '  On  the  basis  of  his  analysis  of  the  evidence,  he  con- 
cluded that  certification  and  subsidization  of  one  or  more  of  the  commuter 
carrier  applicants  was  not  warranted. 

"Certification  of  a  system  for  the  entire  New  England  area  would  require  sub- 
stantial initial  subsidy  outlays  and  these  would  tend  to  increase  greatly  over  a 
relatively  short  period  of  time  without  compensating  benefits."  ° 

Nonetheless,  the  Board  certificated  Air  New  England,  specifically  rejecting  the 
conclustion  of  the  staff  and  the  administrative  law  judge  that  its  costs  of  opera- 
tion would  inevitably  climb  to  unacceptable  levels.* 

On  January  24,  1975,  the  day  after  its  certificate  became  effective.  Air  New 
England  filed  with  the  Board  a  petition  for  the  establishment  of  an  annual 
subsidy  rate  of  $3.8  million  and,  citing  the  "staggering  costs  which  have  been  in- 
curred simply  to  prepare  for  certificated  operations"  the  carrier  requested  imme- 
diate action  "to  offset  the  cash  flow  drain  upon  Air  New  England's  resources  which 
has  occurred  in  preparation  for,  and  will  continue  in  the  operation  of  certificated 
service." '  The  subsidy  actually  requested  for  the  first  year  of  certificated  opera- 
tions far  exceeded  the  amount  predicted  by  the  Board's  staff.  Indeed,  Air  New 
England  is  seeking  38  cents  for  every  dollar  of  passenger  revenue  which  it  expects 
to  collect.  While  the  staff  forecast  subsidy  costs  in  the  neighborhood  of  $5  per 
passenger.  Air  New  England  requests  $10  for  every  passenger  enplaned. 

What  caused  the  rapid  cost  escalation?  Part  of  it  was  caused  by  the  stricter 
safety  standards  imposed  by  the  FAA  on  the  operations  of  certificated  carriers.' 
Part  was  caused  as  well  by  the  increased  reporting  costs  to  which  I  have  referred 
and  some  of  the  costs  were  one-time  startup  expenses.  Beyond  these,  however, 
much  of  the  cost  increase  already  experienced  and  all  of  those  to  come  can  only 
be  attributed  to  the  hidden  costs  of  regulation  which  we  are  discussing.  As  the 
Board's  staff  concluded :  "the  bulk  of  the  cost  difference  is  due  to  the  indirect 
effects  of  operating  in  a  protected  business  environment  in  which  there  is  no 
realistic  threat  of  new  entry,  in  which  prices  are  set  on  the  basis  of  costs,  and  in 
which  subsidy  is  paid  on  the  basis  of  need  .  .  .  the  ultimate  threat  of  unsatis^'ac- 
tory  business  conduct^bankruptcy — is  substantially  softened,  if  not  fully  blunted. 
...  its  net  effect  is  to  raise  costs  over  commuter  carrier  expenses  severalfold."  ° 

What  do  consumers  of  air  transportation  get  in  return  for  these  higher  costs? 
Very  little,  if  anything.  The  Board's  staff  concluded  that  the  higher  costs  gene- 
rated by  the  regulatory  process  "necessarily  means  that  for  every  dollar  of  sub- 
sidy invested,  the  bulk  will  be  spent  in  the  higher  costs  of  certificated  service.  .  .  . 
Put  another  w^ay,  subsidy  is  spent  largely  in  increased  costs,  not  increased 
service."^"  The  Board's  administrative  lavs-  judge  found  that:  "The  commuters 
have  demonstrated  the  ability  to  provide  without  subsidy  support  broad  coverage 
of  the  important  New  England  markets  with  frequent  well-timed  schedules  highly 
responsive  to  the  public  need.  Certification  would  diminish  their  flexibility  and 
in  all  likelihood  would  encourage  them  to  move  in  the  direction  of  higher-cost 
service  with  larger  aircraft."  " 


*  Civil  Aeronautics  Board,  docket  22973,  Initial  Decision  at  47,  July  9,  1973. 
5  Id.  at  63. 

•  Civil  .Aeronautics  Board,  order  74-7-70  at  18-23,  July  17.  1974. 

"!  CAB  docket  27436.   Petition  of  Air  New  England  at  2,   6,  Jan.   24,   197.5. 

8  I  am  not  arRuinfr  that  the  increased  costs  of  complying  with  stricter  FAA  regulation 
of  certificated  carriers  are  not  warranted.  It  may  well  be  that  stricter  safety  standards 
should  be  imposed  on  all  commuter  carriers.  However,  this  can  be  done,  if  necessary,  with- 
out anv  increase  in  economic  resnilation. 

»  Civil  Aeronautics  Board,  docket  22973,  Brief  of  the  Bureau  of  Operating  Rights  to 
the  Administrative  Law  Judge  at  49,  Jan.  19,  1973. 

wid.  at  49-50.  „   „ 

»  Civil  Aeronautics  Board,  docket  22973,  Initial  Decision  at  63,  July  9,  1973. 
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Some  of  the  regulated  carriers  are  able  to  escape  these  regulation  imposed 
costs  better  than  others.  In  general,  they  seem  to  be  the  smaller  carriers  who 
have  had  to  struggle  against  the  "Big  Four"  throughout  most  of  their  corporate 
lives. 

During  the  late  fifties  and  early  sixties  it  was  Continental  that  was  held  up  as 
the  paragon  of  efficiency.  More  recently  it  has  been  Delta,  by  all  accounts,  a 
most  remarkable  airline.  During  calendar  year  1974  Delta  earned  over  $80  mil- 
lion in  profits,  a  record  for  any  domestic  trunk  carrier.  More  significantly.  Delta's 
profits  during  1974  exceeded  by  a  small  margin  the  profits  of  United,  the  Nation's 
largest  carrier,  which  itself  was  reporting  record  profits.  Delta  also  earned 
considerably  more  money  than  Eastern,  a  member  of  the  traditional  "Big  Four," 
whom  Delta  has  come  to  resemble  closely  in  size  and  strength  of  route  system. 
Delta  and  Eastern  also  compete  head-to-head  on  many  routes. 

Recently  Colin  I.  Mcintosh,  contributing  economics  editor  of  the  publication 
Air  Transport  World,  published  a  comparative  analysis  of  those  two  carriers.^ 
After  confirming  the  similarity  of  the  two,  Mcintosh  addressed  the  question  of 
explaining  the  sharp  disparity  in  their  profits."  He  found  that  this  could  not  be 
explained  on  the  revenue  side.  Delta's  average  "yield" — revenue  per  revenue 
passenger  mile — was  6.24  cents  while  Eastern's  was  6.15  cents.  It  was  on  the  cost 
side  where  the  disparity  was  evident.  Delta's  costs  were  55.4  cents  per  revenue 
ton  mile;  Eastern's,  61.1  cents.  What  accounted  for  this  difference  in  costs? 
Mcintosh  found  that  Eastern  was  substantially  overstaffed — by  as  much  as  5,800 
employees — judged  by  Delta's  standards. 

This  overstaffing  was  particularly  evident  at  higher  management  levels.  East- 
ern's management  team  was  found  to  be  13  times  as  large  as  Delta's  and  the 
average  Eastern  manager  was  found  to  earn  a  salary  63  percent  higher  than 
his  Delta  counterpart. 

The  conclusion  that  as  far  as  airlines  are  concerned,  bigger  is  not  necessarily 
better,  apparently  has  penetrated  the  consciousness  of  even  the  largest  carrier, 
United,  which  decentralized  itself  in  early  1971  into  three  semiautonomous  sub- 
units.  Business  Week  recently  cited  this  decentralization  move  as  a  key  to  the 
carrier's  recent  sharp  improvement  in  profit  performance." 

That  such  a  reorganization  would  improve  operating  results  by  improving 
concern  for  efficiency  comes  as  no  surprise  to  either  students  of  organizational 
structure  and  its  effects  on  performance  or  the  bulk  of  American  industry  who 
long-ago  adopted  the  multidivision  form  of  corporate  organization  for  precisely 
this  reason."  Yet  as  Professor  Williamson  noted  in  a  recent  book,  the  regulated 
industries — including  the  airlines — have  been  among  the  slowest  to  adopt  this 
important  innovation.^'  Why  is  this?  I  believe  that  much  of  the  blame  can  be 
laid  at  the  door  of  the  CAB.  Air  carriers — particularly  large  air  carriers — 
recognize  that  the  Board  will  protect  them  in  case  of  almost  any  type  of  diffi- 
culty. Fares  are  set  on  the  basis  of  average  cost — not  the  cost  of  the  most 
efficient  carriers."  Interlopers  who  might  put  pressure  on  a  carrier  in  trouble 
will  not  be  tolerated.  And,  if  worse  comes  to  worst,  a  friendly  merger  can  be 
arranged  in  which  the  stockholders,  bondholders,  labor,  and  most  of  top  manage- 
ment will  be  protected.  In  this  regulatory  environment  it  is  not  surprising  that 
costs,  and  fares,  rise.  The  only  thing  that  is  surprising  is  that  certain  carriers 
such  as  Delta,  Braniff,  Northwest,  and  Continental,  are  able  to  maintain  a 
relatively  efficient  level  of  operation. 

If  regulation  causes  airline  fares  to  be  higher  than  would  otherwise  be  the 
case,  what  are  the  arguments  in  favor  of  price  regulation?  One  argument  often 
made  is  a  contradiction  of  what  we  have  just  discussed.  We  are  frequently  told 
that  regulation  is  required  to  keep  fares  low,  i.e.,  that  the  carriers  would,  if 
given  the  chance,  charge  even  higher  fares  than  they  presently  charge.  Dr. 
James,  speaking  in  behalf  of  the  Air  Transport  Association  told  you  that  "in 


12  Colin  I.  Mcintosh,  Airline  Profits  .  .  .  Why  Delta?  .  .  .  And  Why  Not  Eastern?  Atr 
Transport  World,  Jiilv  1974. 

"During  calendar  year  1973.  Delta  netted  $75  million  on  gross  revenues  of  $1.1  billion 
while  Eastern  lost  $51.3  million  on  gross  revenues  of  $1.2  billion. 

"  "How   United   Airlines   Pulled   Out   of   Its   Dive,"   Business  Week,   .Tune   29,    1974. 

15  According  to  Scott,  bv  1967  over  80  percent  of  the  firms  in  the  Fortune  500.  were 
organized  on  a  multidivisional  basis.  Bruce  R.  Scott,  "The  New  Industrial  State :  Old 
Myths  and  New  Realities,"  Harvard  Business  Review   (Mar. -Apr.  1973),  pp.  138-139. 

'i«  Oliver  Williamson,  Corporate  Control  and  Business  Behavior.  Englewood  Cliffs,  New 
Jersev  :  Prentice-Hall.  1970.  pp.   162-163. 

"  In  fact,  in  requiring  that  the  Board  set  the  carrier's  rates  with  due  regard  to  each 
carriers  revenue  "need,"  section  1002(e)  of  the  Federal  Aviation  Act  virtua'lv  Imposes  a 
cost-plus  regulatory  scheme  on  the  Board  and,  thus,  positively  discourages  eflSciency. 
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the  long  run  .  .  .  deregulation  of  the  air  transport  industry  would  have  placed 
prices  and  fares  at  a  much  higher  level  than  now  exists."  " 

In  his  testimony  in  Boston,  Chairman  O'Melia  advanced  the  same  notion.  "Price 
competition  in  the  airline  industry,"  he  told  you,  "has  been  virtually  nonexistant." 
Fare  flexibility,  he  added,  "would  be  simply  a  license  for  the  carriers  to  raise 
their  fares  to  the  traveling  public  without  submitting  those  fare  increases  to  the 
Board  and  there  would  be  no  incentive  to  keep  fares  below  the  maximum  level 
permitted."  " 

Regulation  is  thus  packaged  and  sold  by  the  industry  and  its  regulators  as  a 
consumer  protection  measure !  But  let  me  ask  you  a  question.  Can  it  really  be 
so,  when  the  proponents  of  regulation  are  the  regulated?  How  can  the  airlines 
expect  the  public  to  accept  such  a  position  when  they  advance  it?  Isn't  it  obvious 
that  the  airlines,  in  urging  continued  regulation  of  rates,  fear  that  without 
regulation  prices  would  go  down,  not  up? 

This  peculiar  state  of  affairs,  in  which  regulation  is  allegedly  required  to  keep 
prices  down,  "flows  inevitably,"  Mr.  O'Melia  says — "from  the  character  of  the 
airline  industry.  .  .  .  Carriers  do  not  engage  in  price  competition  because  they 
ordinarily  cannot  expect  any  significant  advantage  from  such  action.  Competi- 
tors, after  all,  are  always  free  to  match  any  reduction  in  fares  and,  as  a  result, 
a  carrier  cannot  expect  that  a  fare  reduction  will  increase  its  competitive  posi- 
tion or  generate  suflSeient  additional  traffic  to  ofCset  the  decline  in  overall 
yield."  ^ 

We  are  never  told  why  it  is  that  the  airline  industry  is  different  from  other 
industries — like  retailing  or  the  manufacture  of  electronic  calculators — in  which 
there  is  substantial  price  comi)etition,  notwithstanding  the  fact  that  "com- 
petitors .  .  .  are  always  free  to  match  any  reduction  in  [price]." 

The  real  reason  why  there  has  been  little  price  competition  in  air  transporta- 
tion was  also  given  by  Mr.  O'Melia,  when  he  added :  "Congress  has  subjected  to 
regulation  and  control  both  entry  Into  the  industry  and  entry  into  individual 
markets,  with  the  result  that  the  number  of  competitors  over  individual  routes  is 
necessarily  limited.  As  long  as  Congress  wishes  to  retain  a  regulated  system  with 
limited  entry  ...  it  is  simply  not  realistic  to  expect  price  behavior  representative 
of  a  truly  comi)etitive  market  structure." 

Of  course,  we  know  that  that  is  correct.  Where  entry  has  been  permitted,  even 
on  a  very  limited  basis,  fares  have  fallen  dramatically.  The  very  limited  sched- 
uled coach  operations  of  the  large  irregular  carriers  in  the  early  fifties  helped  to 
bring  about  the  introduction  of  coach  fares ;  ^  the  intrastate  airlines  have  brought 
fares  down  in  the  markets  which  they  serve ;  and,  as  you  know  from  your  hear- 
ings last  fall,  the  charter  carriers  have  kept  fares  on  the  North  Atlantic  at  levels 
far  below  those  which  the  scheduled  carriers  want  and  which,  significantly,  the 
Board  would  willingly  approve.^ 

The  last  case  is  particularly  instructive  since  it  dramatically  illustrates  the 
fact  that,  contrary  to  Mr.  O'Melia's  remarks,  the  Board  does  not  really  see  itself 
as  a  consumer  advocate,  insisting  on  the  lowest  possible  fares.  Rather,  the  Board 
acts  in  a  manner  consistent  with  the  view  that  its  real  loyalty  is  to  the  scheduled 
carriers  for  whom  it  seeks  the  highest  possible  fares. 


18  George  W.  James,  testimony  before  this  subcommittee.  Brief  version  at  p.  5  (Febru- 
ary 6,  1975). 

i»  Testimony  of  Chairman  Richard  J.  O'Melia  before  this  subcommittee  at  pp.  8-9 
(February  14,  1975). 

The  fact  is  that  the  airlines  have  on  a  number  of  occasions  voluntarily  reduced  prices 
in  order  to  gain  additional  business.  Ordinarily  price  reductions  are  made  on  a  discrimina- 
tory basis  so  as  to  exclude  nondiscretionary  travelers  from  the  benefits  of  the  price  re- 
duction. The  current  wave  of  new  excursion  fares,  limited  as  to  days  of  travel  and  length 
of  stay,  are  an  example.  In  addition,  however,  there  have  been  instances  of  individual 
carriers  attempting  to  carve  out  a  special  market  niche  for  themselves  by  offering  reduced 
fares.  Continental  Airlines,  for  example,  has  long  made  use  of  lower-than-coach  economy 
fares  in  competing  with  the  far  larger  transcontinental  carriers  in  such  markets  as 
Chicago-Los  Angeles. 

2«  Id.  at  8. 

21  See,  generally,  Richard  E.  Caves,  Air  Transport  and  Its  Regulators,  at  370-71  (Cam- 
bridge :  Harvard  University  Press,  1962).  Just  as  the  Board  is  now  threatening  to  put 
low  fare  carriers,  such  as  ONA,  out  of  business  and  to  keep  others,  such  as  Laker,  from 
entering  scheduled  air  transportation,  the  Board  spent  much  of  its  effort  in  the  fifties 
in  prosecuting  violations  of  its  regulations  by  the  price-cutting  large  irregular  carriers. 

22  The  full  story  of  the  Board's  attempt  to  raise  scheduled  transatlantic  fares  by  reduc- 
ing comnetition  from  the  charter  carriers  is  set  forth  in  the  staff  report  of  this  committee. 
See  staff  of  Senate  Subcommittee  on  Administrative  Practice  and  Procedures,  Committee  on 
the  Judiciary,  9.3d  Cons..  2d  Sess.,  Report  on  Procedures  Relating  to  Minimum  Charter  Air 
Fares  (Comm.  Print,  1974). 
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The  need  for  regulation  of  airline  fares,  it  is  clear,  is  created  by  the  existence  of 
regulatory  control  over  entry.  Free  the  latter  and,  apparently,  not  even  Mr. 
O'Melia  would  urge  continuation  of  the  former. 

The  second  major  argument  in  favor  of  price  regulation  which  has  been  pre- 
sented at  these  hearings  centers  aroimd  the  concept  of  internal  subsidy,  sometimes 
called  cross-subsidy.  The  argument  goes  like  this  : 

Each  carrier  has  a  complex  route  system  made  up  of  markets  which  vary  widely 
in  their  profit  potential.  At  one  end  of  the  spectrum  are  markets  which  have  the 
potential  to  be  extremely  lucrative  if  the  ^.arrier's  operations  are  protected  from 
competition.  At  the  other  extreme  lies  a  group  of  markets  in  which  the  carrier's 
operations  are  unprofitable.  Under  the  present  regulatory  scheme,  each  carrier  is 
pictured  as  willingly  shouldering  the  burden  of  serving  these  unprofitable  mar- 
kets because  the  Board  allows  it,  as  a  quid  pro  quo,  to  earn  extra  profits  in  its 
rich  markets.  This  is  accomplished  by  setting  fares  in  the  rich  markets  at  a  level 
in  excess  of  costs  (including  a  normal  return  on  capital)  and  by  keeping  out 
competition. 

These  transfers  of  the  fares  paid  in  one  market  to  support  the  services  in 
another  market  are  so  important,  it  has  been  implied,  that  without  them  the  inte- 
grated national  air  transportation  network  would  collapse.^ 

Internal  subsidization  of  this  sort  has  been  practiced  in  certain  regulated  in- 
dustries for  a  very  long  time  and  it  can  be  made  to  work  in  the  case  of  natural 
monopolies  such  as  electric  utilities.  For  reasons  which  I  will  outline,  however,  it 
doesn't  work  in  the  regulation  of  quasicompetitive  industries  such  as  air  trans- 
portation. Moreover,  although  the  C.A.B.  relied  on  cross-subsidy  as  a  major  ele- 
ment of  its  route  and  rate  policies  for  many  years,  the  Board  has  now  formally 
rejected  it  as  unworkable.  Hence,  it  provides  no  argument  in  support  of  continued 
price  regulation. 

Before  I  discuss  why  cross-subsidy  doesn't  work  in  air  transportation,  you 
should  note  an  important  fact,  the  premise  on  which  the  cross-subsidy  argument 
rests  includes  an  explicit  acknowledgment  that  air  carrier  rates  are  higher  than 
they  need  to  be  on  the  so-called  "lucrative"  routes.  That  admission,  in  turn,  raises 
a  significant  question  of  equity.  Why  should  passengers  flying  from  New  York  to 
Los  Angeles  subsidize  passengers  who  fly  from  New  York  to  Hartford  or  from 
New  Bedford  to  Boston?  As  you  consider  the  failures  of  airline  cross-subsidy 
you  should  also  consider  its  fundamental  unfairness,  a  point  to  which  I  will 
return. 

Why  doesn't  cross-subsidy  work  in  air  transportation?  The  first  reason  is  be- 
cause the  routes  which  arguably  might  require  the  internal  subsidization  are, 
for  the  most  part,  operated  not  by  carriers  serving  the  lucrative  long-haul,  dense 
market  routes,  but  by  carriers  which  have  no  opportunity  to  make  excess  profits 
and  thus  earn  cross-subsidy.  Compare  TWA's  domestic  system,  which  has  an 
average  "length  of  hop"  of  about  800  miles,  with  Allegheny's,  a  carrier  with 
which  it  competes  in  many  northeastern  U.S.  markets,  which  has  an  average 
length  of  hop  of  about  200  miles.^  TWA  might  earn  excess  profits  on  its  long- 
haul  fiights,  but  how  are  those  profits  to  filter  through  to  Allegheny's  short-haul 
services?  This  inherent  inequality  of  route  structure  has  now  been  recognized 
by  the  Board  as  a  primary  reason  for  abandoning  further  attempts  at  cross- 
subsidy  :  "Since  not  all  carriers  have  an  equal  mix  of  long-haul  and  short-haul 
routes,  those  carriers  having  predominately  short-haul  routes,  and  relatively  few 
medium-  and  long-haul  routes,  do  not  have  an  opportunity  to  gain  the  excess 
profits  from  long-haul  routes  necessary  to  cross-subsidize  short-haul  routes  .  .  . 
under  the  cross-subsidization  theory,  predominately  long-haul  carriers  are  allowed 
to  charge  above-cost  fares  in  longer  markets  in  order  to  cross-subsidize  short-haul 
markets,  which,  to  a  great  extent,  they  do  not  possess.  Accordingly,  the  long-haul 
carrier  will  either  receive  excessive  earnings,  or  will  operate  with  below-average 
efficiency  or  at  substandard  load  factors."  ^ 

There  is  an  additional  and  very  important  reason  why  the  existing  competitive 
structure  of  the  industry  precludes  an  effective  internal  subsidy  program,  namely, 
the  system  does  not  result  in  the  generation  of  excess  profits  which  could  be 
used  for  cross-subsidy.  As  I  have  already  pointed  out,  the  present  regulatory  ar- 
rangement—in which  price  is  determined  by  the  Board  but  in  which  the  Board 


23  In  response  to  questions  from  Senator  Kennedy  at  the  hearings  on  February  6,  1975, 
Dr.  James  spoke  of  an  industrywide  reduction  in  service  on  the  order  of  25  percent. 

2*  Civil  Aeronautics  Board,  Handbook  of  Airline  Statistics,  part  III,  tables  18  and  29 
(197.3  edition). 

»  Civil  Aeronautics  Board,  order  74-3-82  at  71,  Mar.  18,  1974. 
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has  no  power  over  scheduling,  equipment,  or  capacity — causes  the  monopoly 
profits  which  the  carriers  would  otherwise  earn  at  the  present  rate  level  to  be 
largely  dissipated  in  wasteful  scheduling  wars,  with  resultant  excess  capacity, 
and  to  a  lesser  extent,  in  excessive  levels  of  promotional  activity.  As  the  Board 
itself  has  stated : 

"Rather  than  providing  subsidization  of  short-haul  routes,  a  fare  structure 
not  based  on  costs  may  merely  subsidize  wasteful  competitive  practices.  It  is 
noteworthy  in  this  regard  that  load  factors  generally  decline  with  distance 
and  are  lowest  in  the  longest  hauls ;  that  the  greatest  dilution  from  promotional 
fares  occurs  in  the  longer  hauls ;  and  that  such  costly  frills  as  lounges  and  free 
inflight  entertainment  are,  or  have  been,  predominately  a  phenomenon  of  long- 
haul  service."  ^ 

Thus,  the  Board  concluded  that  the  workability  of  cross-subsidization  "as  a 
feature  of  the  fare  structure"  had  not  been  established."  Indeed,  the  Board  ob- 
served, "only  if  the  domestic  air  transportation  system  consisted  of  a  single 
monopoly  carrier"  could  cross-subsidy  be  expected  to  succeed.^ 

Even  if  cross-subsidy  could  work,  in  the  sense  of  providing  funds  to  subsidize 
losing  operations,  it  wouldn't  work  very  well  because  the  carriers,  being  run 
by  rational  businessmen,  would  provide  the  subsidized  service  grudgingly,  mini- 
mizing their  costs  rather  than  maximizing  service  quality.  Here  it  is  important 
to  distinguish  between  air  service  and  many  other  types  of  regulated  public 
services,  such  as  electric  utilities.  An  electric  utility  required  to  provide  elec- 
tricity to  rural  subscribers  at  less  than  its  marginal  costs,  will  do  so.  Because 
of  the  nature  of  electrical  service,  the  discretion  given  the  utility  to  cut  corners 
is  very  slight  and,  for  the  most  part,  the  service  received  by  a  rural  subscriber 
will  be  equivalent  to  that  received  by  his  urban  counterpart.  The  electric  com- 
pany cannot  reduce  the  voltage  to  the  rural  customer  in  order  to  cut  costs.  On 
the  other  hand,  as  each  of  us  knows,  the  latitude  for  variation  in  the  quality  of 
air  transportation  services  is  enormous.  Most  students  of  air  transportation 
are  familiar  with  the  sad  story  of  the  small  community  service  provided  in 
New  England  by  a  reluctant  Northeast  Airlines.™ 

Generally,  Northeast's  performance  is  explained  away  by  the  carrier's  pre- 
carious financial  condition,  since  after  aU,  a  carrier  fighting  a  losing  battle  with 
insolvency  simply  could  not  be  expected  to  have  the  resources  to  conduct  a  high 
quality  money  losing  operation.  What  isn't  generally  known,  however,  is  that 
Delta,  perhaps  the  strongest  of  the  trunk  carriers,  proposed  to  resume  certificated 
service  at  New  England's  small  communities  if  required  by  the  Board  to  do  so, 
with  service  which  would  have  been  even  worse  than  that  offered  by  Northeast 
in  the  midsixties. 

The  CAB'S  administrative  law  judge  in  the  New  England  Service  Investigation 
made  a  detailed  comparison  between  the  service  plan  which  Delta  proposed  and 
the  actual  services  operated  in  New  England  by  the  unregulated  commuter  air 
carriers.  He  concluded  that  Delta's  schedules  were  "far  inferior  to  those  now 
being  operated  by  the  commuter  carriers."  ^ 

In  proposing  service  of  such  inferior  quality,  Delta's  objective  was  "to  reduce 
costs  to  the  greatest  extent  possible."  Even  so,  the  administrative  law  judge  ob- 
served, operation  of  Delta's  service  plan  "would  require  heavy  cross-subsidiza- 
tion." While  Delta  could  withstand  such  losses,  it  "should  not  be  required  to  do 
so  where  no  public  benefits  would  result."  In  the  end,  he  concluded,  a  resumption 
of  service  by  Delta  "would  probably  be  a  repetition  of  the  unfortunate  experiences 
that  New  England  has  gone  through  in  the  past.  The  civic  parties  themselves  .  .  . 
have  had  too  bitter  experience  with  unwilling  carriers  to  see  that  as  a  solution."  ^ 


111.  ai    II.    j.iie  r>uaru  s  iiiucifii  iiuoiiuuuuiciii.  i>i  iniciuni  ouL.o»uw.tn-.v^»i  >.....o  ....v,  m-^-"--'" 

O'Melia's  implication  that  high  fares  are  required  in  dense  markers  in  order     to  pro- 
(  air   service  across   the  nation."   See  testimony  of  Chairman   Richard  J.   O'Melia  be- 


^  Id.  at  71-72. 

"  Id.  at  72.  ^  ,,    ,    . 

28  Id.  at  71.  The  Board's  official  abandonment  of  internal  subsidization  calls  into  question 
Mr. 
vide 
fore  this  subcommittee,  p.  9,  Feb.  14,  197.5. 

2»  Northeast's  storv  is  documented  in  George  C.  Eads.  The  Locsl  Service  Airline  Ex- 
periment, pp.  172-174.  f  Washington  :  The  Brookings  Institution.  1972). 

»>  "Illustrative  of  this  is  the  Bar  Harbor's-Boston  market.  In  place  of  the  existing  com- 
muter pattern  of  vear  round  service  with  five  dnily  nonstop  round  trips  in  the  summer 
and  three  trips  in' the  winter,  Delta  would  offer  summer  only  service  with  a  single  daily 
FH-227  round  trip.  At  Aueusta.  in  lien  of  the  nine  daily  Augusta-Boston  round  trips 
and  direct  service  to  New  York,  Delta's  total  service  would  consist  of  only  one  dally  round 
trip  to  Boston.  Similar  reductions  would  occur  in  other  markets."  Civil  Aeronautics  Board, 
docket  22973.  Initial  Decision,  p.  42,  July  9,  1973. 

31  Id.  at  42-43. 
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Finally,  cross-subsidy  system  isn't  required.  There  are  carriers  ready  and 
willing  to  serve  almost  any  route  now  served  by  an  xmwilling  carrier.  The  local 
service  carriers,  for  example,  are  eager  to  enter  the  relatively  short-haul  markets 
now  served  by  the  trunks,  such  as  Detroit-Boston,  New  York-Richmond,  Phila- 
delphia-Milwaukee, Atlanta-Cleveland,  Atlanta-Detroit,  Atlanta-Cincinnati.^^  If 
the  trunks  cannot  serve  these  markets  without  subsidy  from  their  long-haul 
routes,  other  carriers  are  ready  to  do  it  without  subsidy,  either  internal,  or  ex- 
ternal. These  are  the  local  service  carriers  and,  below  them  in  size  the  commuter 
airlines  who  are  eager  to  enter  very  short-haul,  very  low-density  markets.  Under 
the  present  regulatory  scheme,  they  are  free  to  do  so  and  the  record  of  these 
carriers  in  New  England  and  throughout  the  rest  of  the  country  demonstrates 
that  they  are  able  to  provide  high  frequency  service,  responsive  to  the  public's 
need  and  to  do  so  on  a  regular,  reliable  basis. 

It  is  true,  of  course,  that  there  are  certain  small  communities  which,  in  the 
absence  of  outside  financial  support,  would  not  receive  air  transportation  service. 
For  these  subsidy  may  be  required.  There  is  in  existence,  however,  a  subsidy 
mechanism  which,  in  contrast  to  attempts  at  internal  subsidization,  can  be  made 
to  work  effectively  in  providing  small  community  air  transportation  service  with- 
out burdening  the  air  transportation  system  with  excessive  fares.  I  refer,  of 
course,  to  the  existing  Federal  subsidy  program.  That  system  is  in  need  of  sub- 
stantial improvement.^ 

Nonetheless,  it  can  be  made  to  work  eflBciently  and  to  work  without  distorting 
market  forces  in  the  rest  of  the  air  transportation  system  and  without  burdening 
the  ordinary  air  traveler  with  the  expense  of  subsidizing  a  little  used  service 
which  is  provided,  not  for  the  convenience  of  air  travelers  generally,  but  for  rea- 
sons of  national  policy.  In  fairness,  it  seems  to  me  that  if  Congress  determines 
that  it  is  of  benefit  to  the  public  at  large  that  some  small  communities  which  are 
unable  to  generate  sufficient  traffic  to  support  airline  service  on  an  economic  basis 
should  nonetheless  receive  such  service,  the  costs  should  be  borne  by  the  public 
at  large  through  the  existing  Federal  subsidy  program  and  not  by  other  air  trans- 
portation users. 

Finally,  I  want  to  lay  to  rest  the  notion  that  if  we  allow  substantial  flexibility 
in  airline  rates  and  reduce  controls  over  entry  and  exist  from  individual  city-pair 
markets  the  existing  air  transportation  system  will  collapse,  leaving  thousands  of 
markets  now  receiving  scheduled  nonstop  service  without  such  service  and  leaving 
hundreds  of  small  communities  throughout  the  Nation  without  any  airline  service 
at  all. 

The  picture  painted  by  the  scheduled  airlines  in  which  a  scant  handful  of 
carriers  would  survive,  concentrating  their  services  in  a  small  number  of  the  most 
lucrative  markets  is  contrary  to  common  sense  and  to  the  experience  of  other 
industries.  Indeed,  it  is  contrary  to  the  experience  of  the  air  transportation  indus- 
try itself. 

In  any  industry  each  firm  would  like  to  serve  the  most  lucrative  markets  with 
the  highest  profit  margins.  But  that  isn't  possible.  Not  every  retail  store  in  New 
York  City  is  located  on  Fifth  Avenue;  TV  advertising  is  not  confined  solely  to 
prime  time ;  and  the  garment  industry  does  not  confine  its  output  to  haute 
couture.  Rather,  businessmen  try  to  make  a  dollar  where  they  can.  New  firms  are 
likely  to  seek  out  unserved  or  underserved  markets  for  exploitation  as  they  are 
to  attempt  to  wrest  a  market  share  from  the  industry's  giants.  Thus,  to  continue 
with  the  example,  retail  stores  are  opened  in  small  neighborhoods  as  well  as  on 
Fifth  Avenue. 


32  In  each  of  these  markets  the  Board  has  recently  denied  (or  refused  to  hear)  an 
apollcatlon  by  a  local  service  carrier  for  new  authority. 

^  In  my  view,  the  existing  subsidy  program  is  poorly  administered.  It  results  In  ex- 
cessive subsldv  costs  for  the  quantitv  and  quality  of  service  nrovided.  Under  the  nrocram 
service  is  provided  by  carriers  locked  in  to  the  subsidy  program  whose  real  interests  lie 
not  in  small  community  service  but  in  regional  trunkline  operations.  The  service  provided 
is  operated  with  the  wrong  aircraft,  at  the  wrong  times,  and  often  to  the  wrong  desti- 
nations. .As  a  result,  it  generates  substantially  less  than  the  notential  traffic.  All  of  these 
facts  have  been  demonstrated  time  and  again  in  recent  years  bv  the  commuter  carriers 
who  at  cities  throughout  the  country  ha^e  replaced  certificated  services  with  frequent, 
well-timed,  pronerly  destined  flights  which  have  typicallv  generated  trRflic  far  in  excess 
of  that  formerly  carried  on  the  certificated  service.  Most  remarkable,  however,  the  com- 
muter flights  have  ordinarily  been  subsidy  free.  The  faults  of  the  oresent  subsidv  pro- 
gram and  proposals  for  its  improvement  have  been  extensively  documented.  See  George 
C.  T<\Tds.  The  Local  Service  airline  Evneriment,  Washin£r*^on,  The  Brookinars  Tn«ti*^'it1on, 
1972,  Bureau  of  Operating  Rights,  Civil  Aeronautics  Board,  Service  to  Small  Com- 
munities, March  1972. 
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There  is  no  reason  to  assume  that  the  air  transportation  industry  is  managed 
by  irrational  individuals.  In  any  event,  the  facts  demonstrate  the  reverse.  The 
industry  is  relatively  easy  to  enter,  except  for  the  artificial  controls  imposed  by 
the  regulatory  system.  It  requires  surprisingly  little  capital  to  start  an  airline 
and  the  primary  assets — aircraft — are  completely  mobile  and  easily  transferred 
from  service  in  one  market  to  service  in  another,  or  from  use  by  one  carrier  to 
use  by  another.  Indeed,  the  Board  has  been  plagued  throughout  its  existence  by 
enterpreneurs  springing  up  on  the  fringes  of  the  regulatory  system  attempting 
to  pick  up  scraps  left  behind  by  t)ie  certificated  carriers."  There  has  been  no 
shortage  of  persons  willing  to  enter  air  transportation  and  undertake  the  risks  in- 
volved, only  a  shortage  of  opportunity  under  existing  laws. 

That  fact  is  most  dramatically  illustrated  in  the  commuter  carrier  segment  of 
the  industry  where  a  deregulated  air  transportation  system  already  exists.  Those 
carriers  are  free  from  rate  regula  :ion  and  from  control  of  entry  and  exit  so  long  as 
they  operate  aircraft  with  no  more  than  30  passenger  seats.  They  serve  hundreds 
of  markets  throughout  the  country  at  fares  which  they  select  on  the  basis  of  their 
own  assessment  of  market  conditions.  The  industry  has  been  characterized  by  a 
high  rate  of  new  entry  (both  into  the  business  generally  and  into  individual  mar- 
kets) and  by  a  high  rate  of  exit,  including  a  healthy  number  of  business  failures.'' 
That  so  many  firms  have  entered  the  business  illustrates  two  points  I've  been 
trying  to  make.  First,  conditions  are  such  that,  given  free  entry,  a  substantial 
number  of  entrepreneurs  would  enter  air  transportation.  Second,  entry  will  take 
place  not  only  in  lucrative  markets  but  in  very  small  markets  which  have  only  a 
chance  of  supporting  profitable  operations  by  a  single  carrier. 

The  story  of  the  commuter  carriers  teaches  other  le'^sons  as  well.  It  demon- 
strates, for  example,  that  unregulated  carriers  will  publish  schedules  (in  the 
Oflicial  Airline  Guide  and  elsewhere)  and  adhere  to  them ;  that  they  will  publish 
and  adhere  to  fares,  that  they  interline  passengers  and  luggage  with  the  certifi- 
cated carriers ;  that,  when  necessary,  they  utilize  sophisticated  reservations  net- 
works ;  in  short,  that  they  provide  reliable  and  eflicient  service  of  the  sort  to 
which  the  American  public  is  accustomed.  It  also  tells  us  that,  contrary  to  the 
testimony  of  Dr.  James,  the  air  transportation  industry  does  not  have  any 
inherent  tendency  to  self-destruction.  That,  rather  than  entering  battle  with 
established  carriers,  new  carriers  ordinarily  seek  out  new  markets  to  exploit. 
Indeed,  a  staff  study  by  the  Board's  Bureau  of  Operating  Rights  found  little 
head-to-head  competition  in  the  commuter  industry  and  not  a  single  instance  of 
the  failure  of  a  commuter  carrier  as  a  result  of  competition  with  another  com- 
muter.^' Finally,  and  perhaps  most  interestingly  of  all,  where  competition  has 
occurred,  it  has  generally  worked  to  the  direct  benefit  of  the  traveling  public. 
Frequently,  for  example,  the  new  carrier  has  provided  service  of  a  quality  far 
superior  to  that  offered  by  the  incumbent." 

In  closing,  let  me  say  that  while  nearly  a  decade  of  studying  this  problem  con- 
vinces me  that  the  Nation's  domestic  air  transportation  system  would  be  vastly 
improved  if  CAB  control  over  rates,  entry  and  exit  where  substantially  curtailed 
or  eliminated,  I  must  be  candid  and  admit  that  I  cannot  tell  you  exactly  what  the 
system  would  look  like  in  that  event.  I  cannot  give  you.  for  example,  a  copy  of  the 
1980  OflScial  Airline  Guide  under  such  a  scenario.  I  cannot,  because  neither  I  nor 
any  otJier  person  knows  exactly  what  choices,  in  terms  of  service  quality  and 
price,  the  marketplace  would  make  if  freed  from  the  constraints  of  overregu'ation. 
I  am  convinced  that  the  air  transjwrtation  system  would  be  substantially  dif- 
ferent than  it  is  today.  I  believe  that  there  are  so  many  travelers  who  would  be 


»*  After  World  War  II,  the  Board  was  forced  to  deal  with  the  non-scheduled  carriers 
who.  along  the  way  to  becominR  lesritimate  as  certificated  supplemental  alrline-s  provided 
much  of  the  impetus  for  the  introduction  of  coach  fares  in  the  early  fifties.  At  the  same 
time,  the  California  intrastate  carriers  came  into  being  and  denionstriated  that  fares 
could  be  even  lower  than  certificated  carrier  coaoh  fares.  Southwest  Airlines  was  able 
to  raise  the  money  in  the  late  sixties  to  commence  operation  in  Texas. 

35  Where  failure  of  a  carrier  has  been  caused  bv  management  or  other  fac<-ors  unrelated 
to  the  size  of  the  market  served,  exit  by  the  failing  carrier  his  been  followed  swiftly  by 
the  entrv  of  another.  See  rivM  i^e^on«utic«  Board,  docket  2297.S.  Brief  nf  the  Bureau  of 
Operating  Rights  to  the  administrative  law  judge  at  15-18,  January  19,  1973. 

=»  See  Civil  /^ernn'-u+ics  Bnarri.  riorket  2'>973,  p^h'hits  BOR-140  nnd  BO"R-R-.'?00.  snm- 
marized  'at  Brief  of  the  Bureau  of  Operating  Rights  to  the  administrative  law  judge. 
PD.  8.5-9S.  A'thongh  the  p-hih'*^s  werp  snb^ecte'i  *-o  oross  e■«■^rn^nntir^n.  no  nnrtv  chnllenged 
the  Bureau's  basic  conclusion  which  was  adopted  by  tlie  Board's  administrative  law 
judo-e.  Seo  the  Tniti'^l  Deci-'on  it  70-7fi. 

^''  See  Civil  Aeronautics  Board  Brief  of  the  Bureau  of  Operating  Rights  to  the  adminis- 
trative law  judge  at  93-98,  January  19,  1973. 
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willing  to  accept  a  lower  level  of  service  at  a  lower  fare  that  we  would  see  a 
significant  change  in  the  quality/quantity  mix  of  air  transportation  services 
offered.  No  longer  would  service  be  aimed  at  the  $60,000  per  year  person  Dr.  Peck 
referred  to  the  other  day.  Scheduled  air  transix)rtation  would  be  offered,  perhaps 
on  a  somewhat  less  frequent,  higher  density  basis  and  with  fewer  frills,  but  at 
significantly  lower  fares.  An  important  point  to  remember,  moreover,  is  that  as 
airline  fares  come  down  the  number  of  travelers  will  increase.  Thus,  there  might 
well  be  as  many,  or  even  significatnly  more,  flights  with  a  much  higher  percentage 
of  seats  fllled.  The  benefits  to  our  economy  and  to  the  energy  situation  from  such 
an  improvement  in  efiiciency  would  be  enormous. 

I  am  also  convinced  that  none  of  the  industry's  essential  public  service  features 
would  disappear.  There  would  still  be  regular,  reliable  scheduled  service.  The 
carrier's  own  self-interest,  not  regulation,  would  guarantee  that.  There  would 
Still  be  an  Ofiicial  Airline  Guide.  Carriers  would  still  publish  and  honor  their 
fares. 

In  addition,  if  the  demand  warranted  it,  there  would  be  a  premium-priced 
service  for  business  travelers  whose  time  is  valuable  and  who,  therefore,  are 
willing  to  pay  higher  fares  in  return  for  an  increased  availability  of  service.  In 
isolated  cases  there  might  even  be  a  return  to  the  luxury  services  reminiscent  of 
the  earlier  days  of  air  travel  whose  demise  Vermont  Royster  recently  bemoaned 
in  an  article  on  the  editorial  page  of  the  Wall  Street  Journal.^  The  difference 
be  that  the  decisions  on  service  quality  and  price  would  be  made  by  the  con- 
sumers, not  by  a  small  group  of  men,  sitting  in  Washington,  D.C.,  at  the  corner 
of  Connecticut  and  Florida  Avenue,  guessing  at  what  is  best  for  the  public  and 
for  the  industry  that  they  protect  so  solicitously. 


Senator  Kennedy.  Our  next  witness  is  Thomas  Finney,  engaged  in 
private  practice,  and  Washington  counsel  for  Continental  Airlines 
since  1963. 

From  1957  to  1963  Mr.  Finney  served  as  the  administrative  assistant 
to  Senator  Mike  Monroney,  the  then  chairman  of  the  Senate  Aviation 
Subcommittee.  He  was  one  of  the  principal  draftsmen  of  the  Federal 
Aviation  Act  of  1958 ;  and  Lee  Hydeman  from  the  law  firm  of  Casey 
&  Bell  in  Washington. 

STATEMENT  OF  THOMAS  D.  FINNEY,  JR.,  COUNSEL,  CONTINENTAL 
AIR  LINES,  ACCOMPANIED  BY  LEE  HYDEMAN,  COUNSEL,  CONTI- 
NENTAL AIR  LINES 

Mr.  Finney.  We  appreciate  this  second  opportunity  to  appear  at 
these  hearings  and  discuss  the  ratemaking  authority  of  the  Civil  Aero- 
nautics Board. 

I  suppose  we  are  what  Ralph  Nader  referred  to  as  one  of  the  "mild, 
meek  voices"  in  the  industry  favoring  competition.  I  might  take  some 
umbrage  at  the  label  "mild  and  meek,"  I  think  we  probably  have  now 
more  litigation  going  with  the  CAB  than  the  ACAP  over  the  issues 
addressed  in  this  hearing. 

Let  me  say  in  the  beginning,  Mr.  Chairman,  that  our  view  of  the 
situation  is  essentially  in  agreement  with  that  which  has  been  ex- 
pressed by  the  Department  of  Justice  and  by  the  Department  of  Trans- 
portation. But  I  think  that  we  should  enter  one  caveat  with  respect  to 
some  of  the  specific  recommendations  and  comments  on  Board  policy 
that  were  made  by  the  DOT. 


38  Vermont  Royster,  "No  More  Caviar,"  Wall  Street  Journal,  p.  10,  February  12,  1975. 
In  this  regard  it  is  worthwhile  noting  that  few  people  could  afford  to  fly  at  the  prices 
then  charged. 
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We  think  it  is  quite  heartening  that  the  agencies  of  the  executive 
branch  of  the  Government  are  now  supporting  a  position  that  we  have 
been  taking  for  some  time,  and  which  I  must  say  Justice  has  consist- 
ently supjDorted  in  recent  years,  that  there  should  be  more  carrier 
freedom,  and  less  protectionism  in  the  Civil  xVeronautics  Board  in 
the  administration  of  the  act. 

Our  misgiving  is  that  as  we  hear  detailed  recommendations  as  to 
what  the  policy  should  be,  we  are  not  anxious  to  substitute  one  big 
brother  for  another,  and  we  still  think  that  the  ultimate  best  result 
which  this  subcommittee  could  affect  is  to  return  to  an  environment 
where  the  maximum  reliance  is  placed  on  competition  and  on  the 
innovative  ability  of  particular  carriers,  to  solve  some  of  these 
problems. 

When  Mr.  Wexler  appeared  on  behalf  of  Continental  several  days 
ago  he  made  four  recommendations : 

(1)  That  the  statutory  mandate  in  favor  or  competition  that  is 
already  in  the  act  be  implemented. 

(2)  That  the  statutory  prohibition  against  the  Board's  interference 
with  management  discretion  in  schedules,  equipment,  accommodations 
be  observed  in  its  ratemaking  process. 

(3)  That  in  considering  proposals  for  reduced  basic  fares,  or  pro- 
motional fares,  the  Board  take  into  account  their  effect  in  generating 
new  traffic,  in  addition  to  cost  factors. 

(4)  That  carriers  be  given  greater  freedom  to  set  fares  within  a 
zone  of  reasonableness. 

We  would  like  to  discuss  these  now  in  greater  detail  in  the  context 
of  the  Board's  regulatory  authority  over  fares  and  rates. 

I  might  point  out  in  the  beginning,  however,  that  one  thing  that  has 
not  been  emphasized  in  the  course  of  these  hearings  is  that  most  of 
the  criticisms  that  have  been  levied  against  Board  policies  are  founded 
on  the  conviction  that  those  policies  are  not  only  unwise,  but  that  they 
are  illegal  under  the  present  act. 

The  things  which  you  have  heard  criticized  are  now  in  litigation. 
As  a  matter  of  fact,  every  one  of  the  major  deviations  of  the  Board, 
from  an  emphasis  on  competition,  is  now  being  challenged  in  a  case 
pending  in  the  court  of  appeals.  These  are  cases  challenging  capacity 
restraint  agreements ;  there  are  cases  challenging  the  route  feze ;  there 
are  cases  challenging  the  refusal  to  permit  reduced  basic  fares;  and 
there  are  cases  challenging  their  interference  in  the  area  of  carrier 
management  discretion  in  services  facilities. 

So  that  we  are  perhaps  somewhat  less  radical  in  our  suggestions  to 
the  subcommittee  because  we  are  not  convinced  that  some  of  the  errors 
that  have  been  made  are  not  going  to  corrected  through  processes 
that  already  exist. 

THE   DOMESTIC   PASSENGER  FARE   INVESTIGATION 

This  hearing  is  particularly  opportune  because  the  Board  has  just 
completed  a  major  investigation  of  passenger  fares.  This  investigation 
which  was  predicted  to  be  completed  within  a  year,  has  instead  taken 
about  4  years,  I  make  that  point  not  to  again  accuse  the  Board  of  being 
slow,  but  to  point  out  that  there  are  a  whole  series  of  orders  and  phases 
in  this  investigation ;  and  criticisms  that  you  have  heard  are  not  equally 
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applicable  to  those  orders.  They  have  been  issued  over  a  period  of 
time,  and  the  makeup  of  the  Board  has  changed.  And  when  Mr.  Nader 
calls  for  Board  members  who  are  consumer-oriented,  the  fact  is,  there 
changed.  As  a  general  proposition,  the  basic  defect  in  the  Board's 
has  shifted  in  its  point  of  view,  different  Board  policies  have  emerged. 
There  is  much  that  is  sound,  and  which  serves  the  public  interest,  in 
the  series  of  orders  which  have  resulted  from  this  investigation.  Phase 

9  of  the  investigation,  dealing  with  fare  structure,  has  resulted  in  a 
more  orderly  fare  policy.  The  Board  has  adopted  a  rate  system  which 
gives  more  realistic  weight  to  the  costs  of  various  services  at  various 
distances.  Similarly,  in  phase  6,  the  Board  has  established  standards  of 
efficiency  against  which  to  judge  carrier  costs.  This  too  is  a  step  in  the 
right  direction,  for  the  public  school  not  have  to  pay  for  carrier 
inefficiency. 

However,  the  fare  investigation  has  also  resulted  in  much  that  is 
unsound,  which  is  contrary  to  the  public  interest,  and  which  should  be 
changed.  As  a  general  proposition,  the  basic  defect  in  the  Board's 
decision  has  been  that  it  has  been  too  concerned  with  simplicity  and 
uniformity  through  the  adoption  of  strict  formulas.  It  has  given  too 
much  heed  to  the  desire  of  the  largest  carriers  to  enforce  uniformity 
at  the  expense  of  competition,  innovation,  and  experimentation,  par- 
ticularly, offering  lower  fares  or  better  service.  It  has  adopted  an  in- 
flexible policy  that  all  fares  and  many  aspects  of  service  must  conform 
strictly  to  the  Board's  formula,  a  policy  which  sacrifices,  to  a  puristic 
sense  of  order  and  simplicity,  the  flexibility  which  is  essential  to  meet 
changes  in  economic  conditions. 

Let  us  first  look  at  what  the  Board  has  done  in  some  of  its  orders, 
and  what  we  believe  Congress  should  do  to  correct  its  mistakes. 

The  first  illustration  of  the  Board's  recent  fare  policies  is  the  effect 
that  the  fare  structure  has  had  on  the  economy  fare.  The  Board  has 
set  a  structure  which  is  more  closely  related  to  cost  than  previously 
existed,  and  that  is  to  the  advantage  of  the  air  traveler.  The  long-haiil 
passenger  is  no  longer  heavily  subsidizing  the  short-haul  passenger. 
And  when  the  fare  structure  is  fully  effective,  coach  passengers  no 
longer  will  be  subsidizing  first-class  passengers. 

cab's  restrictions  on  continental's  "economy"  discounts 

But  the  Board  also  has  precluded  the  carriers  from  offering  basic 
fares  below  those  prescribed  by  the  Board's  formula.  Specifically,  they 
have  told  Continental  that  it  can  no  longer  offer  its  economy  fare  at 

10  percent  below  coach  fares.  We  had  sought  to  reduce  the  economy  fare 
further,  to  15  percent  below  coach.  Instead,  the  Board  has  limited  the 
economy  fare  discount  to  an  amount  of  $4  below  the  coach  fare.  This 
$4  differential  is  the  average  cost  of  a  meal  in  coach  service,  and  we  are 
permitted  to  offer  the  fare  only  on  meal  flights.  With  these  restrictions 
the  fare  will  become  unmarketable,  and  we  will  be  forced  to  elimi- 
nate it. 

We  offered  this  low  basic  fare,  which  involved  no  food  service,  for 
almost  15  years  throughout  our  svstem  on  all  3-  and  4-engine  jets. 
Today  the  fare  is  offered  on  every  flight,  every  service  throughout  our 
system.  Most  of  our  competitors  have  filed  complaints  against  our  fare 
in  the  past.  The  principal  opponents  have  been  the  big  three,  American, 
TWA  and  United.  Until  its  decision  in  Phase  9  the  Board  had  per- 
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mitted  us  to  offer  the  fare  and  indeed  has  applauded  us  for  doing  it  be- 
cause in  effect,  what  we  were  doing  was  using  the  benefits  of  our  more 
efficient  operation  to  provide  lower  fares  and  better  service  to  the 
public,  rather  than  to  reap  higher  profits. 

We  have  been  willing  to  offer  this  fare  because  of  our  belief  that  it 
more  than  pays  for  itself  in  expanding  the  use  of  air  service  in  our 
markets  to  our  ultimate  benefit,  as  well  as  the  benefit  of  the  public. 

Bob  Six  innovated  this  concept  in  1962  because  he  decided  that  what 
we  needed  during  that  recession  was  a  lower  fare  to  encourage  in- 
creased use  of  air  transportation.  Others,  at  that  time  were  seeking 
higher  fares  to  offset  the  profit  squeeze  resulting  from  the  decrease  in 
traffic  growth  that  was  then  being  experienced.  At  that  time  he  proved 
to  be  right,  and  we  think  we  are  right  now. 

The  use  of  the  economy  fare  declined  during  the  late  sixties  because 
during  this  period  a  large  variety  of  promotional  fares,  with  discount 
up  to  50  percent,  were  being  introduced.  As  those  discounts  began  to 
disappear,  by  order  of  the  Board,  the  use  of  our  economy  fare  ex- 
panded. It  has  grown  from  about  12  percent  of  non-first-class  pas- 
sengers in  1973  to  35  percent  today.  Ancl  once  again,  we  feel  we  should 
reduce  the  lowest  basic  fare  from  10  to  15  percent  below  coach. 

Once  again  Bob  Six  recognizes  that  the  way  to  attract  traffic  in  this 
period  of  serious  recession  is  to  offer  a  bargain.  Only  in  this  way  can 
we  put  a  stop  to  the  deterioration  of  traffic  growth.  We  believe  that 
this  is  particularly  critical  at  a  time  of  rapid  inflation,  when  the  gen- 
eral level  of  fares  has  had  to  be  increased  due  to  heavy  increases  in  our 
costs,  and  particularly  in  fuel  costs. 

But  this  time,  instead  of  applauding  our  efforts,  the  Board  has  given 
in  to  the  pleas  of  our  competitors,  led  by  the  big  three,  to  bring  an  end 
to  this  anomalous  bit  of  price  competition  in  the  airline  industry. 

The  Board's  only  excuse  for  its  change  of  heart  is  that  the  fare  de- 
stroys the  symmetry  of  its  fare  structure.  The  Board,  contends  that 
the  fare  is  not  strictly  cost-related.  The  result  is  that  the  public  in  our 
markets  is  to  be  denied  a  significant  fare  benefit.  And  they  are  to  re- 
ceive nothing  in  return.  Continental  has  not  and  will  not  seek  higher 
coach  fares  to  offset  this  lower  basic  fare,  and  the  general  level  of  coach 
fares  will  not  be  decreased  if  the  economy  fare  is  eliminated. 

The  other  carriers  will  gain  little  from  the  demise  of  the  economy 
fare,  except  uniformity,  but  it  is  important  to  them  that  they  will 
be  rid  of  this  annoying  remnant  of  price  competition.  Let  me  point 
out  that  no  other  carrier  offers  this  fare  on  any  market  not  served  by 
Continental. 

Senator  Kennedy.  Would  the  Board  let  you  lower  all  the  coach 
fares  to  the  economy  fare  level  ? 

Mr.  Finney.  Not  under  the  Phase  9  order.  When  you  get  to  a  reduc- 
tion in  the  coach  fare  below  the  level  that  they  set,  and  this  is  one  of 
the  criticisms  that  has  been  levied  by  the  Department  of  Justice  and 
the  Department  of  Transportation,  you  find  the  same  kind  of  stickiness 
in  the  Board's  process  if  you  are  attempting  to  reduce  the  fare  that 
you  would  if  you  wanted  to  raise  it. 

Senator  Kennedy.  Why  do  you  want  to  reduce  the  fares  now  when 
we  are  in  a  recession?  What  sense  does  that  make  from  the  market 
standpoint  ? 

Mr.  Finney.  Senator,  the  thing  that  essentially  happens  during  a 
recession  period  is  that  growth  stops.  This  industry  has  gotten  accli- 
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mated,  as  has  almost  every  other  industry  in  the  country,  for  a  long 
period,  in  which  every  year  our  sales,  our  passengers,  were  greater 
than  the  year  before. 

They  bought  aircraft  on  the  basis  of  the  assumption  that  those 
trends  were  going  to  continue,  and  what  created  the  difficulties  in  1960 
created  the  difficulty  earlier  in  this  recession  period,  is  that  the  car- 
riers found  themselves  with  an  equipment  program  that  was  out  of 
phase  with  traffic  growth,  and  they  ended  up  with  excess  capacity. 

In  a  recession  period  as  traffic  growth  declmes — it's  quite  possible 
that  in  1975  even  actual  traffic  declines — certainly  in  some  markets, 
there  are  two  possible  responses  to  it.  You  can  look  at  your  increasing 
costs  and  your  reducing  passenger  base — ^whether  it's  an  absolute  re- 
duction, or  a  reduction  against  the  projections  you  made  when  you 
ordered  your  equipment,  and  scheduled  your  flights,  and  you  can  in- 
crease your  fees  to  spread  your  costs  over  that  smaller  base. 

CAB   RESTRICTIONS    ON    SEATING    CONFIGURATION 

The  other  thing  you  can  do  is  to  reduce  your  charges  in  an  effort  to 
increase  the  number  of  passengers.  And  whether  you  are  talking  about 
a  promotional  fare,  or  a  lower  basic  fare,  we  think  the  differences  in 
the  two  are  really  exaggerated.  What  you  are  trying  to  do  is  to  get 
more  people  to  fly.  You  are  trying  to  attract  a  class  of  passengers,  or  a 
group  of  passengers  that  is  not  otherwise  going  to  use  your  service. 

And  when  you  do  that,  you  then  do  add  the  loads  that  are  going 
to  share  the  burden  of  your  fixed  costs.  It's  the  same  argument  whether 
the  automobile  industry  should  respond  to  falling  sales  with  a  dis- 
count, or  should  respond  to  falling  sales  by  raising  the  prices  on  their 
cars  because  their  fixed  costs  have  to  be  spread  over  a  smaller  number 
of  units ;  and  that's  essentially  the  argument. 

Now,  what  the  Board  has  done  in  the  general  fare  investigation  is, 
they  have  adopted  standards  for  load  factors,  standards  for  interior 
configurations  which  operate  in  such  a  way  that  you  are  guaranteed, 
if  the  carrier  wants  to  experiment  with  different  configurations,  more 
comfortable  seats,  or  with  narrower  seats,  or  with  lower  fares,  that 
the  passengers  that  are  flying  don't  bear  the  burden  of  that  in  the  form 
of  potential  fare  increases  because  the  Board  is  computing  the  basic 
coach  fare  on  the  basis  of  a  standard  aircraft  with  a  standard  load 
factor. 

[The  reference  in  the  testimony  is  to  Phase  6 A  of  the  Domestic 
Passenger  Fare  Investigation,  CAB  order  73-6-102  (June  26,  1973) 
(reprinted  in  a  separate  appendix  volume  to  these  hearings).  This 
order  was  vacated  by  the  U.S.  Circuit  Court  of  Appeals  for  the  Dis- 
trict of  Columbia;  however,  vacation  was  staved  pending  rehearing 
by  the  full  court.  Continental  Airlines  v.  CAB,  No.  73-1714,  73-1718 
(D.C.  Cir.  Nov.  17,  1974),  stayed  'pending  reconsideration  en  hanc 
(D.C.  Cir.  Jan.  21,  1975)  {en  hanc).  Oral  argument  was  heard  on 
April  2,  1975.  No  decision  had  been  rendered  as  of  June  1,  1975.  The 
primary  basis  of  the  original  vacation  was  FAA  sec.  401(e)  (4),  49 
U.S.C.  sec.  1371(a)(4)    (1970)  which  states  in  pertinent  part: 

No  term,  condition,  or  limitation  of  a  certificate  shall  restrict  the  right  of  an 
air  carrier  to  add  to  or  change  schedules,  equipment,  accommodations,  and  facili- 
ties for  performing  the  authorized  transportation  and  service  as  the  development 
of  the  business  and  the  demands  of  the  public  shall  require.*  *  *] 
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So,  if  a  particular  management  elects  to  run  at  lower  load  factors 
in  order  to  give  better  frequency  of  service,  or  elects  to  run  an  air- 
plane at  a  lower  fare,  or  run  an  aircraft  with  a  greater  number  of 
seats,  or  different  configurations,  that  part  of  what  the  Board  has 
done  protects  the  coach  passenger,  the  present  air  traveler,  from  bear- 
ing any  economic  risk ;  the  risk  is  on  the  carrier.  That  much  of  what 
the  Board  has  done  is  sound. 

But  they  have  gone  further  than  that  and  have  in  effect  fixed  it  so 
you  can't  lower  your  fares  except  on  a  strictly  cost-related  basis.  They 
are  trying  to  keep  you  from  varying  your  airplane  from  the  standard 
configuration. 

And  in  this  way  they  are  preventing  any  kind  of  management  inno- 
vation or  ingenuity  that  try  to  cope  with  the  economic  situation  that 
the  carriers  face. 

CAB   COMMUNICATTON   OF   FARE   POLICY   TO   THE    CARRIERS 

Senator  Kennedy.  How  was  this  policy  communicated  to  you  ?  Your 
approach  seems  to  be  to  be  an  extremely  logical  and  sensible  response 
to  the  increased  economic  difficulties.  How  did  you  get  the  response 
from  the  CAB  to  that  logical  business  judgment  ? 

Mr.  Finney.  Well,  of  course,  in  terms  of  the  evolution  of  this  present 
fare  policy,  the  communication  has  been  quite  formal.  We  had  a  formal 
proceeding  in  which  you  have  taken  a  position,  put  in  exhibits,  and  sub- 
mitted briefs;  orders  have  been  issued  by  administrative  law  judges, 
and  reviewed  by  the  Board.  It's  a  very  formal  adjudicative  process. 

And  the  ultimate  orders  of  the  Board,  announcing  these  policies, 
are  formal  orders  of  the  Board. 

Now,  this  is  somewhat  different  than  what  you  may  be  referring  to 
in  view  of  Mr.  Nader's  earlier  comment,  that  in  the  process  of  filing 
particular  tariffs,  there  has  been  in  the  past  a  kind  of  informal  com- 
munication between  carriers  and  the  Board  staff  on  what  was  going 
to  be  expected  ? 

[In  his  testimony  earlier  this  same  day  (Feb.  25,  1975),  Mr.  Ralph 
Nader  alleged  that  the  CAB  rejected  a  Continental  fare  application 
four  times  because  of  "bad  printing"  until  Continental  at  last  submit- 
ted fare  proposals  which  matched  the  proposals  of  the  other  carriers, 
p.  1155,  above.] 

But  I  think  that  while  that  may  be  applicable,  or  that  may  be  of 
relevance  in  the  longer  term  consideration  of  the  Board  in  the  fare- 
making  process,  as  far  as  these  policies,  they  have  been  very  formally 
enunciated  in  Board  orders,  and  objection  have  been  filed  to  them  in 
writing;  they  have  been  debated  and  ultimately  some  of  them  are 
being  litigated  on  formal  petitions  to  review  a  final  administrative 
order  by  the  Court. 

So,  in  the  context  of  how  the  policy  has  evolved,  it  has  evolved  in  a 
totally  formal  adjudicative  setting. 

Senator  Kennedy.  Well,  it  seems  that  CAB  policy  is  communicated 
both  formally  and  informally,  and  that  the  informal  means  are  cer- 
tainly as  important,  in  terms  of  the  ultimate  results,  as  tlie  formal. 
"What  do  you  think  ? 

Mr.  Hydeman.  Well,  the  basic  policy  which  Tom  Finney  was  talk- 
ing about,  where  we  on  the  one  hand  were  prohibited  from  charging 
lower  fares,  and  doing  what  we  wanted  to  do  in  terms  of  management 
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decisions,  on  whether  we  give  a  more  comfortable  ride,  in  Continen- 
tal's case  we  want  to  do  both,  we  want  to  give  a  more  comfortable  ride 
and  lower  fares,  and  the  question  of  fare  levels,  the  series  of  fare  in- 
creases that  have  been  permitted,  as  to  that  process,  it  is  true  that  car- 
riers do  try  informally,  and  have  for  years,  to  get  a  sense  of  what 
the  Board  will  approve.  The  problem  is  that  if  they  don't,  they  get 
suspensions  and  investigations,  rather  than  fare  increases.  It's  a  nat- 
ural process 

Senator  Kennedy.  What  do  you  mean  by  that  ? 

DIFFICULTIES    WITH    PRESENT    CAB    PROCEDURE    FOR    HANDLING 
DIFFERING    FARE    PROPOSALS 

Mr.  Htdeman.  Well,  if  every  carrier  filed  a  different  number  inde- 
pendently, 7  percent,  4  percent,  3  percent,  2  percent,  1  percent,  the 
Board  has,  the  way  the  statute  reads,  it  would  be  almost  forced  to 
suspend  all  of  them  and  investigate  them,  and  you  don't  get  fare  in- 
creases. If  all  carriers  come  in  with  a  number  that  the  Board  finds  ac- 
ceptable, then  they  can  permit  the  fare  increase  to  take  effect. 

If  the  Board  orders  the  carriers  on  fares,  then  you  get  back  into 
the  situation  that  is  under  litigation  now  in  the  Moss  case  [3Ioss  v. 
CAB,  430  F.  2d  891  (D.C.  Cir.  1970]  in  which  the  Board  set  a  fare, 
which  they  don't  have  the  power  to  do  under  the  statute  without 
going  through  a  formal  hearing  process;  and  the  formal  hearing 
process,  at  the  rate  at  which  costs  are  escalating  today,  particularly 
the  fuel  costs  the  carriers  faced  last  year  which  had  a  tremendous  im- 
pact on  the  air  transportation  industry,  as  you  know — if  they  had 
waited  for  the  formal  process  to  take  effect,  where  the  Board  initiates 
an  investigation  and  suspends  carriers  tariffs  and  investigates  them,  it 
will  be  2  years  before  you  got  your  fare  increase,  and  you  really  go 
down  the  drain. 

Senator  Kennedy.  What  you  are  saying  is  that,  if  there  aie  differ- 
ences among  the  fare  increases  proposed  by  various  carriers,  then 
everybody  loses  because  the  result  is  a  costly  2-year  delay  while  the 
Board  suspends  and  investigates  ? 

Mr.  Htdeman.  That's  correct,  and  part  of  the  theory  of  setting  a 
fare  structure,  and  means  of  reaching  fare  levels  was  to  formalize  the 
structure  somewhat  more,  and  that  process  itself  is  imperfect. 

Mr.  Finney.  Senator,  Bob  Six  was  testifying  on  the  same  issue 
back  in  1971,  and  the  criticism  at  that  time  was,  the  large  carriers 
were  making  it  against  the  Board,  that  it  took  too  long  to  get  a  fare 
increase,  and  that  their  costs  were  rising  very  rapidly;  and  because 
of  the  inertia  that  was  built  into  the  system  it  took  a  long  time  to  get 
a  fare  increase,  and  the  cost  by  that  time  had  already  outrun  the 
increase  that  had  been  requested. 

And  at  that  time  the  new  popular  girl  on  the  block  in  terms  of 
how  you  fixed  the  Civil  Aeronautics  Board  and  the  aviation  statutes 
was  not  free  entry,  but  to  eliminate  the  suspension  power  of  the 
Board.  And  this  was  going  to  have  the  effect  that  the  Board  couldn't 
suspend  the  tariff,  they  could  go  and  investigate  it,  but  you  would  be 
collecting  in  the  meantime. 

Now,  with  the  general  fare  investigation,  what  you  had  is  an  enor- 
mous amount  of  economic  data  on  carrier  costs  and  on  carrier  revenues 
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that  have  been  generated  in  this  investigation,  so  that  as  a  result  tlie 
processing  of  the  particular  fare  applications  had  now  been 
speeded  up.  And  if  there  is  any  complaint  it  is,  the  Board  has  now 
moved  too  fast  to  permit  increases  that  perhaps  were  not  justified. 

The  way  that  you  can  fix  this  long  time  lag  problem  is  an  approach 
that  we  have  suggested  be  used,  and  we  did  not  invent  it,  it's  one  of 
the  Board  and  Department  of  Defense  developed  in  considering  MAT 
rates,  that  annually  the  carriers  were  required  to  provide  the  Board 
with  basic  economic  data  on  their  cost,  their  revenues,  and  so  forth,  it's 
a  constant  repository  of  up-to-date  information  supplied  on  a  regular 
basis,  then  you  could  continue  to  use  the  system  of  fare  filing  that  is 
now  in  effect  under  the  act.  But  you  would  avoid  the  long  period  of 
investigation  required,  and  the  basic  data  will  always  be  available 
to  the  Board  on  a  current  basis. 

Senator  Kennedy,  Well,  no  matter  how  you  slice  it,  it  seems  that  the 
public  is  left  out  of  the  hearing  process.  AMiat  happens,  I  gather,  is 
that  the  airlines  contact  each  other  informally,  the  figures  are  roughly 
agreed  upon,  the  Board  informally  puts  out  the  word,  and  the  fare 
goes  into  effect.  There  is  no  hearing  in  which  the  public  participates. 
That's  the  way  policy  is  being  made.  Whether  we  like  it  or  not,  that's 
the  way  it  is  being  decided. 

Mr.  Htdeman.  Well,  Senator,  that  is  the  very  reason  that  in  the 
passenger  fare  investigation  we  suggested  the  approach  Mr.  Finney 
just  outlined.  We  said,  if  you  have  an  annual  review  process  with 
updated  data,  then  you  get  away  from  this  process  of  carriers  coming 
in,  trying  to  find  out  what  the  Board  would  buy,  adjusting  their  tariff 
filings  so  that  their  tariff  filings  would  end  up  at  a  level  which  the 
Board  would  permit  to  go  into  effect. 

You  would  have  an  annual  hearing,  and  it  could  be  done  officially, 
we  outlined  this  process  in  detail  to  the  Board  in  our  briefs,  and  the 
Board  has  not  adopted  it;  and  they  are  going  forward  with  this  ad 
hoc  process  with  carrier  filings  which  we  think,  and  you  pointed  out 
correctly,  leave  the  public  out  of  the  process. 

INFORMAL  CONTACTS  BETWEEN  CARRIERS  AND  CAB  MEMBERS 

Senator  Kennedy  Are  there  other  areas  besides  the  rate  regulations 
in  which  informal  discussions  take  place  and  result  in  Board  policies  ? 

Mr.  Finney.  Well,  you  appeal  to  our  paranoia  as  a  small  carrier, 
Senator.  We  have  always  had  the  suspicion  that  there  were  an  awful 
lot  more  informal  approaches  than  one  was  aware  of. 

Senator  Kennedy.  Our  study  shows  that  last  year  alone,  there  were 
over  760  contacts  made  between  industry  and  the  Board,  including 
the  staff. 

Mr.  Finney.  That  could  be  a  misleading  figure  because  there  are  any 
number  of  kinds  of  contacts  that  occur  between  carriers  and  the  Board 
that  are  totally  appropriate,  and  really  don't  affect  major  pending 
matters.  That  was  a  practice  that  grew  up  in  recent  years. 

Senator  Kennedy.  You  just  don't  know,  though,  do  you,  what  did 
take  place? 
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Mr.  Hydeman.  No  ;  but  I  think  ultimately — and  I'm  not  as  enam- 
ored as  are  some  of  the  Freedom  of  Information  Act  approach — 
there  is  a  way  to  engender  morality  in  the  Federal  Government.  I 
think  that  ultimately  you  are  going  to  have  to  rely  on  the  stature  and 
judgment  of  the  people  on  the  Board. 

I'll  give  you  an  example  that  the  insensitivity  to  which  Mr.  Nader 
refers  has  not  always  been  true,  and  has  not  been  true  of  all  Board 
members. , 

[The  reference  is  to  the  testimony  of  Ralph  Nader  on  this  same 
day,  February  25,  1975,  p.  1150  ff.,  above.] 

Mr.  Hydeman.  For  example,  there  was  a  practice  that  grew  up  at 
one  time  in  which  particular  carriers  would  come  in  and  have  private 
meetings  with  the  entire  Board,  and  would  make  a  pitch;  and  some 
times  the  ATA  came  in  and  had  its  private  meeting  with  the  Board 
and  made  a  pitch,  and  discussed  their  problems  and  their  aspirations, 
and  so  forth.  And  it  was  a  process  that  at  least  had  a  great  potential 
for  abuse  because  it  was  a  totally  ex  parte  communication.  Just  be- 
cause it  was  an  elegantly  produced  one,  it  didn't  prevent  it  being  an 
opportunity  for  making  comments  on  pending  applications,  or  pend- 
ing positions  on  policy.  It  was  two  members  of  the  Board  who  insisted 
that  that  practice  be  modified,  and  that  a  public  record  be  maintained 
of  those  discussions ;  and  the  practice  pretty  well  subsided  as  a  result. 

I  think,  by  and  large,  the  Board  does  more  of  its  business  on  the 
public  record  than  do  many  other  Federal  agencies.  I  think  if  there  is 
any  real  defect  in  this  recent  period  in  Board  regulations,  you  can 
summarize  in  two  respects.  They  have  lost  confidence  in  competition 
as  a  regulatory  mechanism ;  and  they  are  too  interested  in  protecting 
the  carriers  against  themselves. 

GENERAL  COMMENTS  ON  FARE  REGULATION  :  LOAD  FACTOR  STANDARDS, 
SEATING  CONFIGURATIONS,  AND  MINIMUM  FARES 

You  know,  basically,  in  terms  of  fare  regulations,  the  basic  element 
of  the  Board's  fare  regulation  is  to  set  a  reasonable  upper  limit  for 
fares.  There  is  no  real  protection  to  the  public  that  requires  that  fares 
below  those  levels  be  rejected  by  the  Board.  As  long  as  the  Board  has 
the  authority  and  has  the  responsibility  to  prevent  predatory  prac- 
tices, if  the  Board  establishes  an  upper  level  of  fares,  and  what  it  finds 
is  reasonable,  and  carriers  are  afraid  to  offer  reduced  fares  as  long  as 
they  do  so  at  their  own  risk,  by  virtue  of  the  load  factor  standard 
that  the  Board  has  adopted,  and  on  the  configuration  standards  the 
Board  has  adopted,  and  other  standards  of  efficiency  which  they  could 
utilize,  and  we  think  they  should  utilize,  then  there  is  no  public  pur- 
pose served  by  the  kind  of  regulation  which  is  designed  primarily 
to  protect  the  carriers  against  their  own  mistakes,  rather  than  pro- 
tecting the  public. 

The  argument  is  made  as  to  what  is  a  reasonable  load  factor,  and  this 
has  gotten  away  from  the  basic  question  of  what  should  be  the  stand- 
ard expectation  against  which  you  measure  fare  proposals;  and  the 
discussion  of  load  factors  becomes  more  and  more  a  matter  of  the 
Board's  management  judgment  as  to  how  you  ought  to  operate  your 
airline.  That  is,  we  think,  basically  what  is  the  matter  with  the  recent 
policy. 
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Senator  Kennedy.  I'm  unfortunately  going  to  have  to  leave.  We 
have  all  your  testimony.  I  was  wondering  if  you  could  possibly  stay ; 
I  have  a  couple  of  other  areas  that  I  would  like  counsel  to  ask  you 
about. 

Mr.  Finney.  We  will  be  glad  to,  or  we  will  be  glad  to  come  back 
this  afternoon. 

Senator  Kennedy.  Well,  we  will  come  back  at  3  o'clock,  but  if  we 
could  cover  it  now,  it  will  make  for  a  better  record. 

Mr.  Finney.  We  will  be  glad  to.  I  might  elaborate  somewhat  more, 
Mr.  Breyer,  on  the  problem  of  promotional  fares.  There  has  been  some 
discussion  about  their  relative  utility  that  occurred  this  morning  with 
the  Government  witnesses. 

In  the  decision  in  Phase  5  of  the  Domestic  Passenger  Fare  Investiga- 
tion, the  Board  brouglit  an  end  to  a  number  of  promotional  fares  which 
undoubtedly  contributed  to  the  rapid  growth  in  air  travel  in  the  six- 
ties. These  included  the  youth,  Discover  America,  and  family-plan 
fares. 

The  Board  had  what  was  perhaps  one  valid  criticism,  that  the  car- 
riers had  engaged  in  the  increased  use  of  those  fares  without  under- 
taking the  economic  analysis  as  to  their  impact  in  generating  new 
traffic.  And  they  kept  buying  aircraft  to  accommodate  the  travelers 
using  these  fares,  rather  than  using  the  fares  to  fill  empty  seats  in 
existing  aircraft  which  is  certainly  a  justified  purpose  to  protect  those 
paying  full  fares  in  the  potentially  uneconomic  expansion  of  carriers' 
fleets. 

I  might  say,  however,  that  that  could  be  accomplished  by  the  load- 
factor  standards,  and  by  simply  adopting  the  practice  of  computing 
fares  without  taking  into  account  those  promotional  discounts,  com- 
puting costs  and  revenues  without  taking  into  account  the  promotional 
discounts. 

It's  obvious  that  the  Board's  action  has  been  a  serious  economic  mis- 
take because  the  loss  of  the  family  and  youth  fares  has  resulted  in  a 
serious  loss  of  traffic. 

Mr.  Breyer.  The  antipromotional  argument,  I  take  it,  is  that  some, 
although  not  all  promotional  fares  mean  that  the  airline  would  lose 
money,  unless  it  was  able  to  raise  the  fares  to  regular  coach  passengers. 
So  that  the  result  of  at  least  some  promotional  fares,  in  a  regulated 
industry,  is  that  airlines  raise  prices  to  people  who  have  to  stay  less 
than  1  week,  or  people  who  stay  more  than  1  month,  to  recover  lost 
revenues,  and  those  fares  go  higher,  and  higher,  and  higher. 

Mr.  Finney.  That  is  the  point  I  was  trying  to  make.  You  see,  that 
can  be  avoided  without  prohibiting  or  restricting  management's  abil- 
ity to  use  promotional  fares. 

Mr.  Breyer.  And  how  is  that  ? 

Mr.  Finney.  Let's  go  back  and  talk  for  a  minute  about  the  load 
factor  standards  and  standard  airplane  configuration.  The  sound  part 
of  the  Board's  order  in  that  respect  says  that  they  will  take  a  reason- 
able aircraft  configuration  which  they  conclude  gives  the  passenger 
a  reasonable  degree  of  comfort;  and  they  will  assume  a  load  factor 
that  they  think  is  a  reasonable  one  in  terms  of  looking  industrywide 
as  it  constitutes  frequency  of  service;  and  they  will  adjust  your  costs 
in  considering  a  rate  as  though  you  had  operated  that  standard  air- 
craft at  that  standard  load  factor. 
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Now,  the  effect  of  this  is,  if  the  carrier  elects  to  use  wider  seats,  or 
a  coach  lounge,  he  takes  the  economic  risk  of  that  enterprise  because 
his  fares  are  being  approved  on  the  basis  of  the  standard  aircraft. 

In  the  same  way,  if  you  proposed  a  reduced  fare,  whether  it's  a 
lower  basic  fare,  or  a  lower  promotional  fare,  the  Board  can  go 
through  the  same  kind  of  process  and  say,  the  passengers  you  carry  we 
will  assume  you  carry  at  regular  rates,  and  we  will  adjust  your  costs 
and  revenues  to  the  standard  coach  fare. 

Now,  if  you  then  wish  to  take  the  economic  risk  that  the  passenger 
that  you  will  attract  with  the  lower  fare  will  offset  the  cost  of  your 
offering  the  service,  you  are  free  to  take  that  risk. 

Mr.  Breyer.  And  the  Board  has  done  that.     . 

Mr.  Finney.  Yes,  the  Board  in  its  Phase  5  order,  and  the  subsequent 
Phase  9  order  specifically  said  that  the  fare  levels  will  be  computed  on 
a  hjrpothetical  for  normal  fare  basis,  the  discount  fares  were  not  a 
part  of  it. 

The  problem  is  that  having  said  that,  and  having  said  also  in 
PhEise  6,  we'll  compute  your  fares  based  on  the  load  factor  ceiling 
standard,  they  have  tried  then  to  force  carriers  to  comply  with  those 
standards.  In  other  words,  get  rid  of  promotional  fares,  not  impose 
economy  fares  that  they  may  feel  are  below  cost.  And,  being  flexible, 
they  are  also  now  trying  to  force  us  to  eliminate  the  more  commodious 
seating  if  we  are  willing  to  take  the  risk ;  and  that  is  where  we  say  the 
Board  is  correct. 

We  say  the  Board  is  correct  in  protecting  the  public  with  these 
standards  of  efficiency,  and  the  assumption  that  it  makes  in  deter- 
mining your  cost  for  purposes  of  setting  fare  levels.  But  they  shouldn't 
tell  us  how  to  run  an  airline. 

Mr.  Breyer.  In  other  words,  you  are  saying  the  Board's  intended 
standard  says  that  the  industry  revenue,  the  industry  cost  across  the 
board  will  be  computed  as  if  they  filled  their  airplanes  55  percent  and 
had  proper  seating  configurations,  and  you  can't  have  the  discount. 
And  a  more  efficient  carrier  would  be  free  to  have  fewer  seats,  under 
that  standard,  or  charge  lower  prices. 

Mr.  Finney.  They  should  be  free ;  that's  the  argument.  What  is  in 
litigation  now  [Continental  Airlines  v.  CAB,  described  in  an  insert 
to  Mr.  Finney's  testimony,  p.  1224,  above]  is  the  question  as  to  whether 
you  can  go  the  additional  step,  by  whatever  method,  either  by  direct 
order  or  manipulation  of  the  ratemaking  process,  and  can  in  effect  pro- 
hibit a  carrier  from  any  failure  to  conform  to  that  seating,  or  load 
factor,  or  basic  coach-free  formula  which  the  Board  has  enunciated. 

You  see  once  you  have  taken  the  step  of  saying  you  don't,  then  you 
can't  recover  your  rates.  You  can't  recover  for  the  cost  of  providing 
this  lower  cost  service,  or  more  comfortable  service,  or  more  frequent 
service,  you  have  finished  your  job  of  protecting  the  public. 

And  the  question  now  arises :  Who  are  you  protecting  ?  You  are 
protecting  two  things.  You  are  protecting  the  sense  of  symmetry  of 
the  people  who  designed  the  charts,  and  you  are  protecting  the  carriers 
from  themselves. 

Mr.  Breyer.  Well,  isn't  it  a  reasonable  position  to  start  off  with  the 
DPFI  standard,  if  you  only  had  more  efficient  carriers  you  could  cut 
rates,  or  put  in  fewer  seats.  But  you  say  the  Board  has  gone  beyond 
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that ;  it  actually  forbids  more  efficient  carriers  to  cut  rates,  or  put  in 
fewer  seats.  You  are  complaining  that  they  are  going  beyond  that. 

Now,  suppose  they  said,  if  we  didn't  go  beyond  that,  then  more 
efficient  carriers  would  put  in  fewer  seats  and  lower  their  rates,  and 
drive  everyone  else  out  of  business. 

Mr.  Hydeman.  Well,  that's  not  true  because  in  fact  Continental  for 
years  has  been  providing  a  service  benefit,  for  example,  in  its  major 
market  with  the  original  concept  of  3 :  2  seating  in  the  707  aircraft ;  and 
our  competitors  didn't  meet  us  on  that.  We  have  promoted  heavily  the 
economy  fares.  They  haven't  met  us  on  the  economy  fares ;  they  haven't 
promoted  the  economy  fares.  They  said,  it's  available  if  you  call,  but 
they  don't  use  it  as  a  vehicle  for  bringing  people  into  the  market,  and 
we  do.  We  used  it  as  a  vehicle  in  terms  of  our  image  in  the  market. 

The  reason  we  can't  drive  them  out  of  business  is  that  you  take  one 
of  our  major  routes,  which  is  an  air  shuttle  to  I^s  Angeles,  described 
in  Mr.  Finney's  statement,  and  they  have  tremendous  backup  feed 
traffic.  We  operate  in  that  market  against  the  Big  3 — American,  TWA, 
and  United.  They  all  go  east  to  Chicago  to  numerous  points.  Their 
total  backup  feed  traffic  in  those  markets  on  line,  in  other  words,  they 
bring  on  their  planes  and  then  go  from  Chicago  beyond  Los  Angeles, 
or  people  who  come  in  on  separate  United,  TWA,  America  flights 
into  Chicago,  they  then  put  on  to  their  Chicago  flights — runs,  as  I 
recall  the  figures,  over  two  times  the  traffic  we  carry  to  local  Chicago- 
Los  Angeles.  So,  we  are  talking  about  60  percent  of  that  traffic  that 
we  participate  in. 

So,  they  have  benefits.  They  have  tremendous  marketing  powers. 
Out  of  Chicago  they  are  serving  many  more  communities,  so  they  reach 
more  travel  agencies.  So,  you  get  that  competitive  as  long  as  you  let 
the  competition  element  be  played.  A  small  carrier  can  do  very  nicely, 
bring  the  public  benefits,  and  provide  a  competitive  spur.  That's  one 
of  the  reasons  that  we  are  taking  the  position  that  we  are  against  try- 
ing to  run  the  supplemental  out  of  business.  Mr.  Six  said  in  1971  that 
a  new  competitive  element  is  important  and  beneficial  to  the  industry. 
That  is  one  of  the  reasons  now  that  we  find  ourselves  as  one  of  the  few 
carriers  coming  before  you,  saying  the  Board  should  be  required  to 
hear  applications  for  new  entries  because  we  recognize  new  entries  can 
bring  a  new  competitive  play,  and  we  think  that's  the  way  to  get  a 
competitive  air  transportation  system  in  which  you  have  a  constant 
revitalization  for  carriers. 

And  that  is  where  we  think  the  Board's  practice  in  the  last  several 
years  has  been  terribly  regressive,  and  has  resulted  in  what  we  think 
are  some  suggestions  that  probably  go  beyond  benefiting  the  public. 

Mr.  FiNNET.  Mr.  Breyer,  let  me  make  a  related  comment,  if  I  may, 
because  there  has  been  a  theme  running  through  the  hearings  that  we 
find  distressing,  and  that  is  perfectly  understandable,  and  that  is  the 
amount  of  discussion  that  has  been  about  frills  in  the  airline  service. 

What  has  happened  is  that  the  Board  is  really  trying  to  force  the 
carriers  into  a  system  of  operation  where  they  run  fewer  flights  and 
with  heavier  load  factors,  with  minimum  comfort  seating.  And  there 
are  many  markets  in  which  the  public  would  undoubtedly  opt  for 
lower  costs,  no-frills  kind  of  air  transportation. 

And  as  a  matter  of  fact,  one  of  the  tragic  things  about  the  failure  of 
the  Board  to  consider  some  of  the  proposals  for  new  entry,  that  it  s 
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often  an  effort  by  an  entrepreneur  to  provide  just  that  kind  of  service 
in  a  market  situation  where  the  majors  say  that  would  be  useful. 

The  example  of  PSA  in  the  California  market  is  a  perfect  demon- 
stration of  the  kind  of  service  that  can  be  provided  in  a  dense  short- 
haul  market.  And  we  support  the  fact  that  the  public  ought  to  have  the 
option  of  getting  that  kind  of  service  in  a  market  where  that  sort  of 
service  is  appropriate. 

It  doesn't  follow  from  that  that  a  larger  seat  may  be  a  frill  between 
Boston  and  New  York,  it's  not  a  frill  between  Boston  and  Los  Angeles. 
In  other  words,  you  have  to  have  the  ability  to  try  to  tailor  the  total 
package  of  fare  and  service  which  you  offer  to  that  what  you  think  is 
going  to  command  the  greatest  public  support. 

It  would  be  just  as  much  a  mistake  for  the  Board  to  try  to  enforce 
a  more  luxurious  high  cost  service  as  it  would  be  to  enforce  a  less  lux- 
urious service  because  it  just  happens  to  believe,  looking  at  the  industry 
as  a  whole,  that's  what  ought  to  occur.  Now,  it's  perfectly  appropriate 
for  the  Board  to  establish  standards  for  the  purpose  of  considering 
fares  proposals,  so  that  the  public  is  not  being  asked  to  pay  for  a  car- 
rier's deviation  from  what  is  regarded  as  norm.  But  you've  got  to  per- 
mit that  deviation  becduse  you've  got  to  permit  carriers  the  freedom  to 
design  their  own  marketing  package  in  their  own  market,  and  be  free 
to  offer  the  public  a  more  comfortable  seat;  or  be  free  to  offer  the 
public  a  lower  fare ;  or  be  free  to  offer  the  public  more  frequent  serv- 
ice, as  long  as  they  do  so  at  their  own  economic  risk. 

Mr.  Breyer.  In  other  words,  you  would  like  the  carriers  to  offer 
lower  prices  and  more  frequent  service  if  they  want  to.  Then  how  do 
you  say  the  Board  was  correct  in  setting  the  fare  on  the  basis  of  load 
factor  ? 

Mr.  Finney.  All  right,  this  is  the  reason.  The  Board  has  got  a  legiti- 
mate purpose  in  preventing  the  cost  of  carrier  experimentation  to  be 
loaded  on  the  present  aircraft.  You  see,  you  can  have  a  load  factor 
standard,  you  can  have  a  much  more  extensive  standard  in  an  efficient 
operation,  which  we  have  advocated.  And  as  long  as  what  you  are  say- 
ing is,  you  can't  recover  in  a  fare  what  you  may  spend  in  giving  more 
comfortable  seats;  you  can't  recover  from  your  other  passengers  what 
you  may  lose  by  reducing  rates,  then  you  have  protected  the  public. 

The  obi'ection  we  have  <"o  the  Board's  poMcv  is  when  vou  ffo  to  the 
next  step  and  say,  you  can't  deviate  from  the  standard,  then  you  have 
eliminated  competition  in  fares:  vou  hnve  eliminated  competition  in 
service ;  you  are  engaged  in  approving  capacitv  agreements  that  elim- 
inate that  aspect  of  service  competition.  All  of  this  then  does  give  no 
benefit  to  the  public  and  the  people  you  are  trying  to  protect  are  the 
air  carriers :  and  you  are  trying  to  protect  them  from  their  own  man- 
agement decisions,  and  we  can  get  along  without  big  brother. 

And  we  think  also  that  much  of  the  Board's  interference  with  man- 
agement prerogative  is  contrary  to  the  act.  But  that's  a  matter  that  is 
going  to  be  determined  by  the  court. 

cab's  lack  of  marketing  expertise 

Mr.  Htdeman.  I  think  there  is  one  point  that  has  not  been  gone  into, 
and  that  is,  we  would  like  to  let  our  marketing  people  who  have  fairly 
decent  judgment  as  to  what  the  public  whom  they  deal  with  day  to  day 
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will  react  to,  make  some  of  those  decisions  and  neither  have  the  Board 
m:ake  them,  nor  have  the  Department  of  Transportation  make  them.  I 
don't  think  we  want  either  governmental  agency  to  make  marketing 
judgments  because  I  don't  thmk  they  are  competent  to  make  marketing 
judgments. 

And  going  back  to  another  question  that  the  Senator  raised,  one 
of  the  complaints  we  had  about  the  Board  was  its  somewhat  insensi- 
tivity  to  the  kinds  of  marketing  problems  the  carrier  is  facing,  and 
tlie  kinds  of  judgments  he  has  to  make.  So  that  actually,  in  terms  of 
going  out  and  seeing  what  the  carrier  has  been  doing,  maybe  they 
should  have  greater  contact;  but  perhaps  it  should  be  done  in  the  in- 
vestigatory sense  of  the  word,  rather  then  sitting  down  and  having 
light  conversations  in  the  Board  members'  offices. 

But  they  will  never  be  able  to  make  the  marketing  judgments,  and 
it  seems  to  me  the  carriers  should  have  to  make  them. 

cab's  approach  to  airline  efficiency;  diseconomies  of  scale 

Mr.  Finney.  We  have  recommended,  as  far  as  the  standards  that 
the  Board  has  adopted,  that  as  a  matter  of  fact  the  standards  ought  to 
be  expanded.  They  have  adopted,  as  I  said,  carriers'  load  factors  and 
carriers'  configurations,  and  what  they  have  said  is  that  the  carriers' 
costs  will  be  adjusted  to  a  standard  in  carriers'  configuration  and  stand- 
ard systemwide  load  factor  in  determining  general  fare  levels. 

We  have  no  complaint  about  this  approach.  As  a  matter  of  fact, 
Continental  and  the  executive  agencies  were  the  ones  who  first  sug- 
gested it.  We  do  believe,  however,  that  the  Board  has  failed  to  con- 
sider other  relevant  standards  of  efficiency  because  that's  actually  what 
you  are  talking  about  when  you  are  talking  about  load  factor,  a  suffi- 
ciently efficient  operation,  to  meet  that  requirement  of  the  ratemaking 
section. 

Two  areas  that  are  critical  are  employee  productivity  and  equip- 
ment utilization.  Airline  costs  are  sensitive  to  the  use  of  manpower  and 
equipment,  there  its  two  major  cost  factors,  and  a  small  change  in  the 
productivity  of  either  has  a  very  significant  impact  on  the  cost. 

We  presented.  Bob  Six  presented  in  his  testimony  in  1971  before  the 
Senate  Aviation  Committee  detailed  cost  comparisons  that  are  still 
valid  today ;  and  there  are  similar  comparisons  that  have  been  placed  in 
evidence  in  Board  proceedings,  and  we  have  copies  of  that,  which  we 
will  provide  to  the  subcommittee. 

The  fact  is  that  once  a  carrier  gets  beyond  the  size  of  a  smaller 
trunkline,  ranging  from  Continental  to  Northwest,  unit  costs  begin  to 
rise  significantly.  The  big  carriers  simply  do  not  seem  to  be  able  to 
manage  their  resources  as  well  as  the  smaller  carriers ;  and  one  reason 
may  be  that  the  management  has  difficulty  to  respond  to  economic  con- 
ditions, or  changes  in  a  particular  market. 

Whatever  the  reason,  the  Board  should  press  the  carriers  to  do  a 
better  job  in  using  their  resources  by  adopting  standards  of  efficiency 
at  least  in  the  critical  area  of  employee  productivity  and  carrier  air- 
craft utilization.  This  in  effect  would  reenforce  the  Board's  ability  to 
prevent  unreasonable  costs  from  being  passed  on  in  rate  increases. 

That  does  not  mean  to  say  that  they  ought  to  get  into  the  business 
of  specifying  how  many  people  you  have  at  a  station,  or  how  many 


1234 

stewardesses  you  put  on  an  aircraft  because  they  are  going  to  use  man- 
power utilization  as  one  of  the  efficiency  standards  to  measure  pro- 
posed increases  in  fares.  Do  you  understand  the  distinction  ? 

Mr.  Breyer.  Has  the  Board  looked  in  the  past  at  inefficient  practices  ? 
Have  they  ever  examined  any,  to  your  knowledge  ? 

Mr.  Htdeman.  Well,  right  now  there  is  an  examination  of  the  most 
inefficient  carrier,  American;  there  has  been  an  investigation  by  the 
staff,  there  has  been  no  formal  proceeding.  The  Board  has  indicated 
that  there  will  be  no  formal  proceeding.  We  don't  know  what  they 
are  collecting.  In  fact,  one  of  the  carriers.  Northwest,  under  the  Free- 
dom of  Information  Act  recently  requested  that  information. 

They  have  from  time  to  time  done  some  generalized  studies,  I  think, 
but  there  has  never  been  that  kind  of  an  investigation  of  it  in  the 
public  domain ;  and  what  we  did  in  the  past,  we  suggested  that  they 
consider  these  standards  as  well  as  load  factors  because  obviously  the 
difference  between  an  hour's  utilization  on  a  higher  fleet,  as  you  can 
see,  given  the  cost  of  the  fleet,  and  the  depreciation  factor  would  make 
a  tremendous  difference  in  passing  along  the  amount  of  costs. 

Mr.  Finney.  There  is  a  much  greater  impact,  for  example,  than  the 
number  of  seats  you  have  in  the  aircraft. 

Mr.  Hydeman.  Now,  one  of  the  reasons,  I  think,  you  might  be  in- 
terested, the  standard  that  in  1970-71  was  being  urged  by  the  larger 
carriers,  and  we  will  make  that  material  available  to  you.  It  shows 
that  the  larger  carriers  are  less  efficient  in  employment  productivity 
than  the  smaller  carriers.  The  larger  carriers  urged  on  the  Board  the 
uniformity,  make  the  maximum  standards  in  terms  of  rates,  and  seat- 
ing configurations  minimum  as  well. 

Mr.  Breyer.  Are  you  finished  with  your  formal  presentation  ? 

Mr.  Hydeman.  Yes. 

CONTROL  OF  "pREDATORY  PRICING" — ^DISTINGUISHING  BETWEEN  ANTITRUST 
POWERS    OF    CAB   AND   DEPARTMENT    OF    JUSTICE 

Mr.  Breyer.  I  have  just  one  or  two  questions.  One  question  is,  I 
notice  in  what  you  say,  you  want  to  take  away  from  the  Board's  power 
to  set  the  minimum  rate.  But  you  want  to  leave  them  the  power  to  stop 
predatory  pricing.  Why  leave  them  the  power  to  stop  predatory  pric- 
ing? Why  isn't  the  Justice  Department's  power  to  stop  predatory  pric- 
ing adequate  ? 

Mr.  Finney.  Mr.  Breyer,  I  don't  think  that  it  is  adequate.  The  Board 
has  through  the  suspension  power  the  ability,  in  effect,  to  take  pre- 
ventive action.  Where  vou  have  predatory  rates,  your  only  remedy  is 
subsequent  antitrust  litigation.  You  tend  to  stop  the  practice  after  the 
damage  has  already  been  done. 

Mr.  Breyer.  Of  course,  we  have  seen  the  word  "predatory"  used  in 
the  hearing;  almost  everybody  used  it,  and  there  is  a  host  of  different 
ways  to  characterize  a  competitor's  behavior,  sometimes  justified,  and 
sometimes  not. 

So,  I  wonder  if  you  had  any  concern  that  the  Board  might,  through 
the  use  of  the  word  "predatory,"  in  fact  establish  something  very 
similar  to  a  price  floor. 

Mr.  Hydeman.  Well,  we  have  the  concern,  and  we  were  concerned 
over  the  word,  and  we  talked  a  good  deal  among  ourselves  on  how 
to  define  it.  I  think  our  feeling  is  that  if  you  change^ the  burden  of 
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proof,  we  have  done  something  fairly  significant.  Now,  if  you  want 
to  come  in  with  a  lower  promotional  fare,  or  a  lower  basic  fare  you 
have  a  substantial  burden  of  prima  facie  case,  a  very  narrow  standard. 
That  obviously  is  regressive  in  terms  of  getting  things  off  below  the 
ceiling.  What  we  would  do  is  put  a  substantial  burden  on  the  opponent 
to  show  that  the  practice  is  truly  predatory. 

Mr.  Breyer.  Predatory  means  what,  the  price  below  what? 

Mr.  Hydemax.  Well,  it  would  depend.  Predatory  practice  might  be 
a  specific  marketing  vehicle  that  a  large  carrier  were  to  use,  for  ex- 
ample, for  a  specific  piece  of  traffic.  And  even  if  you  lower  it  10  per- 
cent and  it's  above  cost,  it  might  become  predatory.  Obviously,  if  you 
get  your  general  fares  below  the  cost,  that  clearly  is  predatory. 

Mr.  Bkeyer.  But  below  what  costs?  I'm  interested,  I  don't  know 
if  you  want  to  go  into  this. 

I  am  trying  to  find  out  what  it  is  that  the  industry  understands  by 
the  word  "predatory."  Is  your  understanding  of  the  word  "predatory" 
a  price  below  the  allocated  costs;  or  do  you  understand  by  the  word 
"predatory"  a  price  below  the  incremental  costs,  or  is  there  some  other 
definition  ? 

Mr.  Htdeman.  We  have  not  been  able  to  come  to  a  set  of  words 
because  it  can  be  any  of  those,  depending  what  the  practice  is  actually 
intended  to  do,  and  what  it  would  do.  And  that  is  the  reason  we  need 
a  regulatory  body  with  some  experience  in  what  the  impact  of  one 
carrier  upon  another  is.  Now,  we  would  leave  the  Justice  Department 
obviously  its  ability  to  come  in  and  bring  action,  or  you  can  bring  a 
private  action,  obviously,  under  the  antitrust  laws.  Our  proposal  as- 
sumes that  you  still  have  protected  routes,  and  as  long  as  you  have 
protected  routes,  and  for  example  the  economic  power  of  United  Air- 
lines with  $400  million  in  excess  cash  today,  you  can  have  practices 
which  would  drive  other  carriers  out  of  business.  That's  why  you  have 
to  have  some  control. 

Mr.  Breyer.  How  do  you  distinguish  between  one  carrier  driving 
another  out  of  business  through  lower  prices,  and  a  situation  where  one 
carrier  drove  another  carrier  out  of  business  with  predatory  prices? 

Mr.  Hydemax.  That  is  a  judgment  factor. 

Mr.  Breyer,  Well,  the  Department  of  Justice  has  criteria  for  that ; 
I  think  they  look  at  the  price  to  see  if  it  was  below  the  incremental 
costs. 

What  I  am  trying  to  get  at,  is  what  specifically  do  you  think  should 
be  the  criteria  on  which  the  Board  decides  whether  one  carrier  has  out- 
competed  another  carrier,  or  whether  one  carrier  has  predatorily 
driven  another  out  of  business? 

Mr.  Finney.  Let  me  give  you  a  response  to  that,  Mr.  Breyer,  to 
illustrate  the  type  of  situation  that  we  considered  in  arriving  at  the 
way  we  formulated  the  recommendation. 

Obviously  there  is  an  enormous  body  of  precedence  both  in  the 
antitrust  law  and  the  classic  concept  of  rate  regulation  as  to  when  a 
rate  becomes  predatory.  ISfany  of  the  Supreme  Court  decisions,  for 
example,  in  section  15,  the  Interstate  Commerce  Act,  that  is  a  different 
form  of  reference,  and  although  it  is  a  different  form  of  reference, 
they  are  going  back  to  the  classic  concept  of  predatorv^  rate  cuts. 

And  it  is  true,  if  you  cut  costs  below  the  incremental  costs,  we  think 
that  in  most  instances  this  would  be  a  sufficient  measure  of  predatory 
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intent.  However,  we  are  reluctant  to  recommend  that  any  such  formu- 
lation represent  the  floor,  and  carriers  be  free  to  make  cuts  as  long  as 
they  can  demonstrate  their  out-of-pocket  costs  are  being  returned  by 
the  fare. 

Let  me  give  you  an  example.  Lee  spoke  of  the  power  of  United 
Air  Lines.  If  they  decided  to  cut  the  price  in  a  single  market,  say  in 
Chicago  or  Los  Angeles,  it  is  conceivable  that  they  could  make  that 
kind  of  a  cut  and  that  the  effect  would  be  destructive ;  and  you  might 
adjudge  that  nonetheless  it  was  a  predatory  intent  simply  by  the  fact 
that  the  fare  cut  proposed  was  of  a  limited  nature. 

Let  me  give  you  another  example  involving  Continental.  We  com- 
pete in  Texas  against  Southwest.  We  are  a  low-cost  carrier,  and  it's 
quite  possible  that  we  could  come  in  with  a  rate  reduction  only  in  the 
Southwest  market,  which  would  be  above  our  out-of-pocket  cost.  And 
yet,  which  the  Board  might  still,  looking  at  the  total  package,  con- 
clude there  was  predatory  intent. 

So,  it  really  has  to  be  on  the  basis  of  an  analysis  of  the  fare  proposed, 
what  the  extent  is,  what  the  cost  factors  of  it  are.  And  there  is  nothing 
wrong  with  the  language  of  the  act.  The  act  now  empowers  and  directs 
the  Board  to  suspend  and  investigate  in  circumstances  where  a  rate 
could  be  considered  as  predatory,  or  unjustly  discriminatory.  So,  you 
are  not  really  plowing  new  ground  when  you  go  back  to  the  basic  con- 
cept of  the  utility  rate  regulations  as  a  floor. 

But  what  we  have  said,  remember  the  context  in  which  we  made 
the  suggestion.  The  thing  that  has  troubled  us  about  the  zone  of  rea- 
sonableness is  that  certainly  you  can  enlarge  the  area  of  carrier  discre- 
tion by  saying  you  can  charge  x  cents  a  mile,  and  a  minimum  not 
below  X  cents  a  mile,  and  we  don't  think  that  is  the  kind  of  minimum 
really  necessary. 

In  other  words,  the  Board  may  set  a  maximum  rate,  it  may  set  a 
minimum  rate,  and  a  combination  of  a  minimum  and  maximum  rate. 
Now,  what  they  have  in  fact  done  is  set  some  combination  of  the  mini- 
mum and  maximum  rate  at  some  point.  And  what  we  are  suggesting 
is  raising  the  game  a  little  bit  between  the  maximum  and  the  minimum, 
and  see  how  it  works;  and  if  you  have  to,  enlarge  the  experiment  a 
little  bit  before  you  finally  get  a  definition  of  when  a  particular  rate  is 
predatory.  That  is  a  fairly  harmless  kind  of  experimentation  for  the 
industry  and  regulatory  agency  to  go  through  when  it  promises  a  spe- 
cific immediate  public  benefit. 

Mr.  Breyer.  I  thought  we  could  make  some  progress.  Obviously, 
the  word  "predatory"  honestly  puzzles  a  lot  of  people  in  the  industry, 
and  other  people,  too.  So.  what  you  are  suggesting.  I  think,  is  a  num- 
ber of  alternatives.  One  might  be.  you  suggest,  that  the  Board  apply 
the  classical  antitrust  standards,  or  the  FTC  apply  the  antitrust  stand- 
ards to  the  carriers  individually.  Then,  the  second  idea,  and  I'm  not 
certain  if  that  is  a  suggestion — I  think  I  understand  that.  Then,  the 
other  suggestion  is  they  could  apply  different  standards.  Your  idea  is 
the  Board  apply  the  classical  antitrust  standards  to  individual  carriers 
individually.  You  go  after  a  carrier  one  at  a  time  that  does  not  have 
the  minimum  fare. 

]Mr.  Hydemax.  That's  right,  the  way  you  protect  the  public  from  the 
maximum. 

Mr.  Breyer.  I  see. 
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Mr.  Finney.  And  by  keeping  the  suspension  authority  with  the 
Board  you  in  effect  create  a  situation  where  a  tariff  is  filed,  and  objec- 
tion is  filed ;  and  if  the  objection  makes  a  prima  facie  case  it  justifies  an 
investigation ;  and  the  Board  has  the  option  to  suspend  the  carrier  and 
conduct  the  investigation.  So,  you  have  a  procedural  system  to  test  any 
rate  which  is  suspicious  in  tenns  whether  it  is  predatory  in  intent,  or 
sufficiently  damaging  to  other  carriers. 

Mr.  Breyer.  And  dealing  with  the  predatory  problem. 

Mr.  Hydeman.  There  is  one  other  problem,  the  Justice  and  DOT 
recommendation  was  in  fare  proceedings  there  be  a  range,  the  ceiling 
is  one  point,  and  you  can  go  up  or  down.  And  we  were  seriously  con- 
cerned that  the  move  would  be  toward  the  ceiling,  it's  a  nice  way  to  get 
a  rate  increase.  And  if  you  don't  have  open  entry,  you  still  get  a  move 
toward  the  top. 

But  we  say  we  have  to  protect  the  public,  and  protect  the  industry, 
to  the  extent  it  needs  protection,  within  the  normal  concept  of  the  anti- 
trust law.  We  need  an  industry  with  expertise,  and  if  they  don't,  then 
further  legislation. 

Mr.  FixxEY.  If  the  Board  were  committed,  as  the  statute  directs  it 
to  be  committed  to  the  concept  that  the  basic  regulatory  mechanism  of 
this  industry  is  competition,  if  they  were  to  abandon  the  position  they 
have  taken  recently  in  court,  that  that  is  not  a  mandate,  that  there  is  no 
prima  facie  predatory  competition,  that  would  solve  most  of  these 
problems.  There  is  no  alternative  to  free  entry. 

What  the  public  wants  is  the  effect  of  competition,  and  what  it  pro- 
vides in  the  way  of  fares,  and  service,  experimentation,  frequency  of 
the  service,  making  the  carrier  conscious  of  the  needs  of  the  market 
when  he  schedules  his  aircraft  and  his  service  package. 

Maybe  in  some  markets  it  takes  just  two  carriers,  in  some  more  than 
three  carriers.  There  is  no  public  inconvenience  in  there  being  different 
carriers  from  the  11  trunklines  now  in  business  as  far  as  a  segment  is 
concerned.  There  is  value  in  new  entry.  If  you  foreclose  entry,  as  the 
Board  has  done,  you  prevent  competition  on  particular  segrnents.  You 
don't  get  new  innovations,  new  ideas,  and  new  ways  of  doing  things 
that  you  get  "when  someone  comes  in  with  some  design  to  serve  a  par- 
ticular market,  and  who  will  perhaps  provide  lower  costs  and  better 
designed  services. 

So,  what  we  quarrel  with  is  the  constriction  of  the  Justice  Depart- 
ment and  DOT  on  the  prospect  of  new  elements  of  entry  into  the 
industry. 

Mr.  Breyer.  I  have  nothing  further,  thank  you  very  much.  The  sub- 
mittee  stands  in  recess  until  3  o'clock  this  afternoon. 

[Whereupon,  at  12:50  p.m.  the  subcommittee  adjourned,  to  recon- 
vene at  3  p.m.,  on  the  same  day.] 

Pbepakei)  Statement  of  Thomas  D.  Finney,  Jb. 

In  behalf  of  Continental  Airlines,  let  me  first  express  our  appreciation  for  the 
opportunity  to  api)ear  before  you  a  second  time  during  these  hearings  to  discuss 
the  ratemaking  and  fare  regulating  authority  of  the  Civil  Aeronautics  Board. 

When  Mr.  Vv'exier  appeared  in  behalf  of  Continental  on  February  18,  1975,  he 
made  four  recommendations:  (1)  that  the  statutory  mandate  in  favor  of  compe- 
tition be  implemented;  (2)  that  the  statutory  prohibition  against  the  Board's 
interference  Vv'ith  management  discretion  in  schedules,  equipment,  accommoda- 
tions, and  facilities  be  observed  in  its  ratemaking  process;  (3)  that  in  consider- 
ing proposals  for  reduced  basic  fares  or  promotional  fares  the  Board  take  into 
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account  their  effect  in  generating  new  traffic,  in  addition  to  cost  factors ;  and,  (4) 
that  carriers  be  given  greater  freedom  to  set  fares  within  a  zone  of  reasonable- 
ness. We  welcome  this  opportunity  to  discuss  these  general  recommendations  in 
the  specific  context  of  the  Board's  ratemaking  practices. 

This  hearing  is  particularly  opportune  because  the  Board  has  just  completed 
a  major  investigation  of  passenger  fares.  This  investigation,  which  was  predicted 
to  be  completed  within  a  year,  has  instead  taken  about  4  years.  There  is  much  that 
is  sound,  and  which  serves  the  public  interest,  in  the  series  of  orders  which  have 
resulted  from  this  investigation.  Phase  9  of  the  investigation,  dealing  with  fare 
structure,  has  resulted  in  a  more  orderly  fare  policy.  The  Board  has  adopted  a 
rate  system  which  gives  more  realistic  weight  to  the  costs  of  various  services  at 
various  distances.  Similarly,  in  Phase  6,  the  Board  has  established  standards  of 
efficiency  against  which  to  judge  carrier  costs.  This  too  is  a  step  in  the  right  di- 
rection, for  the  public  should  not  have  to  pay  for  carrier  inefficiency. 

However,  the  fare  investigation  has  also  resulted  in  much  that  is  unsound, 
which  is  contrary  to  the  public  interest,  and  which  should  be  changed.  As  a 
general  proposition,  the  defect  in  the  Board's  decisions  has  been  that  it  has  been 
too  concerned  with  simplicity  and  uniformity  through  the  adoption  of  strict  for- 
mulas. It  has  given  too  much  heed  to  the  desires  of  the  largest  carriers  to  enforce 
uniformity  at  the  expense  of  competition,  innovation,  and  experimentation  of- 
fering lower  fares  or  better  service.  It  has  adopted  an  inflexible  policy  that  all 
fares  and  many  aspects  of  service  must  conform  strictly  to  its  formulas — a  policy 
which  sacrifices,  to  a  puristic  sense  of  order  and  simplicity,  the  flexibility  which  is 
essential  to  develop  new  sources  of  traffic  and  meet  changing  economic  conditions. 

Let  us  first  look  at  what  the  Board  has  done  in  some  of  its  orders  in  the  Do- 
mestic Passenger  Fare  Investigation,  and  then  at  what  we  believe  Congress 
should  do  to  correct  its  mistakes. 

A.    THE   BOABD'S    BECENT   FABE   POLICIES 

1.  Fare  structure  and  the  economy  fare. — The  Board  has  set  a  fare  structure 
that  is  more  closely  related  to  cost  than  existed  previously.  The  long-haul  pas- 
senger is  no  longer  heavily  subsidizing  the  short-haul  passenger,  and,  when  the 
fare  structure  is  fully  effective,  coach  passengers  no  longer  will  be  subsidizing 
first-class  passengers.  But  the  Board  also  has  precluded  the  carriers  from  offering 
basic  fares  below  those  prescribed  by  the  Board's  formula.  Specifically,  they  have 
told  Continental  that  it  can  no  longer  offer  its  economy  fare  at  10  percent  below 
coach  fares.  Continental  had  sought  to  reduce  the  economy  fare  further  to  15 
percent  below  coach.  Instead,  the  Board  has  limited  the  economy  fare  cut  to  $4 
below  coach.  This  $4  differential  is  the  average  cost  of  a  meal  in  coach  service, 
and  we  can  only  offer  this  fare  on  meal  flights.  With  these  restrictions,  the  fare 
will  become  unmarketable,  and  we  will  be  forced  to  eliminate  it  entirely. 

Continental  has  been  offering  this  low  basic  fare,  which  involved  no-food  serv- 
ice, for  almost  15  years  throughout  its  system  on  all  its  3-  and  4-engine  jets. 
Today  the  fare  is  offered  on  every  flight  throughout  our  system.  Most  of  our  com- 
petitors have  filed  complaints  against  this  fare  in  the  past.  The  principal  op- 
ponents have  been  the  Big  Three :  American,  TWA,  and  United.  Until  its  deci- 
sion in  Phase  9,  the  Board  has  permitted  us  to  offer  the  fare  and  indeed  has 
applauded  us  for  using  the  benefits  of  our  more  efficient  operation  to  provide 
lower  fares  and  better  service  to  the  public,  rather  than  to  reap  higher  profits. 

We  have  been  willing  to  offer  this  fare  because  of  our  belief  that  it  more  than 
pays  for  itself  in  expanding  the  use  of  air  service  in  our  markets — to  our  ultimate 
benefit  as  well  as  to  the  public  benefit.  Indeed,  Bob  Six  innovated  with  this  fare 
concept  in  1962,  because  he  decided  that  what  was  needed  during  that  recession 
period  was  a  lower  fare  to  encourage  increased  use  of  air  transportation.  Others 
were  seeking  higher  fares  to  offset  the  profit  squeeze  resulting  from  the  decrease 
in  traffic  growth  then  being  experienced.  He  proved  to  be  right. 

The  use  of  the  economy  fare  declined  during  the  late  sixties,  because  during 
this  period  a  large  variety  of  promotional  fares,  with  discount?  ranging  from 
20  percent  to  50  percent,  were  being  introduced.  As  those  discounvs  began  to  dis- 
appear— by  order  of  the  Board — the  use  of  our  economy  fare  expanded.  It  has 
grown  from  about  12  i^ercent  of  non-first-class  passengers  in  1973  to  35  percent 
today.  And,  once  again.  Bob  Six  feels  we  need  to  reduce  this  lowest  basic  fare, 
from  10  percent  to  15  percent  below  coach.  Once  again,  he  recognizes  that  the 
way  to  attract  traffic  in  this  period  of  serious  recession  is  to  offer  a  bargain.  Only 
in  this  way  can  we  put  a  stop  to  the  deterioration  of  traffic  growth.  We  believe 


1239 

that  this  is  particularly  critical  at  a  time  of  rapid  inflation,  when  the  general 
level  of  fares  Las  had  to  be  increased  due  to  heavy  increases  in  our  costs  and 
particularly  in  fuel  costs. 

But  this  time,  instead  of  applauding  our  efforts,  the  Board  has  given  in  to  the 
pleas  of  our  competitors,  led  by  the  Big  Three,  to  bring  an  end  to  this  anomalous 
bit  of  price  competition  in  the  airline  industry. 

The  Board's  only  excuse  for  its  change  of  heart  is  that  the  fare  destroys  the 
symmetry  of  its  fare  structure.  The  Board  contends  that  the  fare  is  not  strictly 
cost-related.  The  result  is  that  the  public  in  our  markets  is  to  be  denied  a  sig- 
nificant fare  benefit.  And  they  are  to  receive  nothing  in  return.  Continental  has 
not  and  will  not  seek  higher  coach  fares  to  offset  this  lower  basic  fare,  and  the 
general  level  of  coach  fares  will  not  be  decreased  if  the  economy  fare  is  elimi- 
nated. 

The  other  carriers  will  gain  little  from  the  demise  of  the  economy  fare,  except 
uniformity,  but  they  will  be  rid  of  this  annoying  remnant  of  price  competition. 
No  other  carrier  offers  this  fare  in  any  market  on  the  U.S.  mainland  not  served 
by  Continental.  Our  major  competitors — the  Big  Three — who  do  meet  this  fare 
in  the  markets  where  they  compete  against  us,  are  not  seriously  affected  by  the 
fare.  The  markets  where  it  is  offered  constitute  a  very  small  part  of  their  total 
systems.  Continental  is  the  only  carrier  that  promotes  this  fare,  so  that  even  in 
those  markets  where  they  offer  it,  our  competitors  carry  significantly  less  econ- 
omy-fare traffic  than  we  do. 

We  believe  this  is  an  anti-competitive  decision,  and  have  petitioned  the  Court 
of  Appeals  to  review  it,  and  asked  the  Board  to  stay  its  action  pending  that 
appeal.  If  it  does  not  do  so,  we  will  seek  a  stay  from  the  Court,  and  have  so 
advised  the  Board.  We  do  not  seek  any  assistance  from  this  subcommittee  on  this 
pending  matter.  We  bring  it  to  your  attention  as  a  significant  illustration  of  the 
Board's  anticompetitive  attitude  and  its  growing  rigidity  in  fare  policy. 

2.  Promotional  fares. — In  its  decision  in  Phase  5  of  the  passenger  fare  investi- 
gation the  Board  brought  an  end  to  a  number  of  promotional  fares  that  undoubt- 
edly contributed  to  the  rapid  growth  of  air  travel  in  the  sixties.  These  included 
the  youth.  Discover  America,  and  family-plan  fares.  The  Board  found  that  the 
carriers  had  engaged  in  a  proliferation  of  these  fares  without  undertaking  any 
economy  analysis  of  the  impact  of  these  fares  in  generating  new  traffic  and  were 
buying  aircraft  to  accommodate  the  travelers  using  these  fares,  rather  than  using 
the  fares  to  fill  empty  seats  in  existing  aircraft.  The  Board  is  justified  in  pro- 
tecting those  paying  full  fares  from  potentially  uneconomic  expan.sion  of  carriers' 
fleets.  However,  its  action  was  a  serious  mistake.  It  is  obvious  that  loss  of  both 
the  family  and  youth  fares  has  resulted  in  a  serious  loss  of  traffic. 

The  Board  has  gone  too  far  in  its  effort  to  create  a  simpler  and  more  orderly 
system.  Rather  than  simply  excluding  such  discount-fare  traflic  in  computing 
the  fare  level,  the  Board  has  put  the  carriers  to  a  harsh  test  to  justify  promo- 
tional fares  and  has  placed  severe  time  limits  on  the  period  for  which  a  promo- 
tional fare  can  be  offered. 

(Moreover,  the  Board's  action  has  come  at  just  the  wrong  time.  The  public  is 
denied  significant  fare  discounts  at  the  very  time  when  the  general  level  of 
basic  fares  has  been  increased  significantly  to  meet  rapidly  escalating  costs. 
The  result  is  a  serious  damper  on  already  lagging  traffic  growth.  The  most 
significant  example  of  adverse  impact  on  traffic  is  in  the  North  Atlantic,  where 
'traffic  in  fact  has  declined,  putting  pressure  on  carriers  i.o  seek  even  further 
fare  increase.  Unfortunately,  everyone  seems  to  have  forgotten  the  lesson  Bob 
Six  taught  them  in  the  early  sixties :  in  bad  times,  you  cut  prices. 

3.  Standards  of  efficiency. — A  third  basic  aspect  of  the  Board's  policy  in  the 
passenger  fare  investigation  has  been  to  establish  standards  of  efficiency  to 
determine  the  legitimate  need  of  carriers  for  rate  increases.  The  Board  has 
focused  on  two  standards :  load  factors,  and  interior  configuration.  The  two 
obviously  are  closely  related.  The  Board  has  said  that  carrier  costs  will  be 
adjusted  by  a  standard  interior  configuration  at  a  standard  systemwide  load 
factor  in  determining  what  general  fare  level  is  required  to  provide  the  rate  of 
return  deemed  reasonable  for  the  industry. 

We  have  no  complaint  about  this  approach.  In  fact,  we  were  a  proponent  of 
adopting  standards  of  efficiency  to  test  fare  increases.  We  do  believe,  however, 
that  the  Board  has  failed  to  consider  other  relevant  standards  of  efficiency. 
Once  again,  its  approach  is  overly  simplistic.  In  addition  to  load  factors  and 
interior  configuration  standards,  the  Board  should  consider  other  standards  of 
efficiency.  Two  areas  that  are  critical  are  employee  productivity  and  equipment 
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utilization.  Airline  costs  are  very  sensitive  to  the  use  of  its  manpower  and 
aircraft — its  two  major  cost  factors.  A  small  change  in  the  productivity  of  either 
has  a  signficant  impact  on  the  cost  of  each  seat  mile  operated.  The  Board  so  far 
has  refused  to  include  in  its  standards  these  key  factors  of  operating  efficiency. 
As  a  general  rule,  the  bigger  the  carrier  the  less  efficient  is  its  utilization  of  its 
manpower  and  equipment.  In  his  February  1971  testimony  before  the  Senate 
Aviation  Subcommittee,  Mr.  Six  presented  detailed  cost  comparisons  that  are 
still  valid  today.  Later,  Continental  presented  detailed  exhibits  in  the  American- 
Western  and  Northwest-National  merger  cases,  demonstrating  a  clear  dis- 
economy of  scale  in  the  airline  industry.  We  have  provided  this  material  to  the 
subcommittee.  The  fact  is  that  once  a  carrier's  size  gets  beyond  that  of  the 
smaller  trunklines,  ranging  from  Continental  to  Northwest,  unit  costs  begin  to 
rise  significantly.  The  big  carriers  simply  do  not  seem  to  be  able  to  manage 
their  resources  as  well  as  do  the  smaller  carriers.  One  reason  may  be  that  a 
layering  of  management  makes  it  difficult  to  respond  to  changing  conditions. 
Whatever  the  reasons,  the  Board  should  press  the  carriers  to  do  a  better  job 
of  using  their  resources,  by  adopting  standards  of  efficiency  in  at  least  these 
most  critical  areas  of  employee  productivity  and  aircraft  utilization. 

Another  mistake  the  Board  made  in  adopting  its  standards  was  in  using 
them  to  force  compliance  with  its  view  of  the  ideal  interior  configuration.  By 
a  process  of  protected  tariff  filings,  the  Board  seeks  to  force  carriers  to  adopt 
common  interior  configurations.  What  the  Board  proposes  to  do  is  to  permit  a 
carrier  that  conforms  to  its  standard  to  reduce  its  fares  in  markets  where  it 
competes  against  a  nonconforming  carrier.  The  carrier  offering  the  more  com- 
modious interior  normally  would  not  be  permitted  to  match  the  lower  fares.  If 
that  carrier  agrees  to  conform  to  the  Board's  standard,  then  the  fares  will  be 
returned  to  the  higher  level.  The  public  thereby  gets  a  lower  level  of  service  at 
the  same  fare.  Just  as  it  seeks  to  eliminate  any  fare  competition,  the  Board  thus 
seeks  to  stifle  service  competition. 

We  have  no  objection  to  the  Board  saying  that  when  we  file  for  a  fare  in- 
crease, our  costs  will  be  adjusted  to  reflect  the  optimum  use  of  our  interior  space 
and  operation  at  reasonable  load  factors.  What  we  object  to,  is  the  Board  saying 
we  cannot  offer  the  public  better  service  at  our  own  expense  and  risk — whether 
it  be  more  legroom,  a  coach  lounge,  wider  and  more  comfortable  seats,  or  more 
frequent  flights.  If  we  can  operate  more  efficiently  than  our  larger  competitors, 
we  should  be  free  to  use  that  efficiency  to  offer  the  public  a  better  or  cheaper 
product.  That  is  the  essence  of  competition  in  a  free  enterprise  system.  There 
is  no  reason  not  to  apply  it  to  this  regulated  industry. 

The  Board  unfortunately  has  given  in  to  the  pleas  of  the  big  carriers  who 
want  enforced  uniformity.  The  reason  they  want  this  is  clear.  If  they  can  force  all 
carriers  to  offer  a  uniform  product  at  a  uniform  price  based  on  their  level  of 
efficiency,  then  they  have  won  the  competitive  battle,  without  any  struggle.  With 
their  much  larger  route  systems,  they  enjoy  two  natural  benefits.  The  first  is  the 
support  of  what  we  call  online  traffic  feed,  and  the  second  is  their  far  greater 
marketing  resources. 

Let  me  give  you  an  example  to  illustrate  the  point.  Continental  operates  in  the 
Chicago-Los  Angeles  market  against  American,  TWA,  and  United.  Each  of  these 
big  carriers  serves  numerous  points  east  of  Chicago  and  can  carry  their  own 
traffic  to  and  from  points  east  of  Chicago  to  support  their  service  in  competition 
with  Continental  in  the  Chicago-Kansas  City,  Chicago-Denver,  and  Chicago- 
Los  Angeles  markets.  Continental  serves  no  points  east  of  Chicago.  The  traffic 
feed  of  these  large  carriers  from  points  east  of  Chicago  is  twice  as  large  as  the 
total  traffic  which  Continental  carries  in  the  Chicago-Los  Angeles  market.  It 
is  equal  to  almost  60  percent  of  the  total  local  traffic  in  the  Chicago-Los  Angeles 
market. 

In  addition,  each  of  these  carriers  generates  far  greater  revenues  at  Chicago 
and  Los  Angeles,  due  to  the  greater  number  of  markets  they  serve  from  each  city. 
Each  can  thus  support  much  more  extensive  marketing  programs  at  each  city 
than  can  Continental.  In  addition,  each  enjoys  the  benefit  of  their  national  market- 
ing programs  which  result  from  their  greater  size  and  greater  overall  revenues. 
To  compete  effectively.  Continental  must  be  free  to  innovate  in  the  areas  of 
fares  and  passenger  service.  Without  an  ability  to  offer  a  far  superior  service 
package — both  inflight  and  on  the  ground — we  would  have  fallen  by  the  wayside 
long  ago.  But  the  Board  is  now  trying  to  prevent  us  from  continuing  important 
areas  of  innovation,  by  using  our  greater  efficiency  to  offer  more  seating  comfort, 
coach  lounges,  and  the  economy  fare.  Tomorrow  they  are  likely  to  try  to  prevent 
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other  areas  of  service  innovations.  Some  may  view  these  innovations  as  "frills." 
To  us,  they  are  critical  to  survival,  and  our  passengers  clearly  regard  them  as 
a  plus.  And  we  can  aftord  to  offer  them. 

We  believe  the  Board  has  violated  the  statutory  proscription  of  section 
401(e)  (4),  which  states  that  the  Board  cannot  interfere  with  management  discre- 
tion in  schedules,  equipment,  accommodations,  and  facilities.  A  panel  of  the 
Court  of  Appeals  for  the  District  of  Columbia  has  agreed  with  our  contention.  At 
the  request  of  the  Board,  the  decision  will  be  reviewed  by  the  full  Court  sitting 
en  banc.  The  case  will  be  argued  to  the  full  Court  in  April. 

B.  THE  NEED  FOR  CGNGEEJSSIONAL  ACTION 

If  the  Court  holds  that  these  policies  are  within  the  Board's  authority,  the 
Congress  should  take  legislative  action  to  provide  greater  freedom  in  fare  and 
service  competition.  Without  such  freedom  for  the  carriers,  the  public  will  be  the 
loser.  Lower  fares  obviously  benefit  the  public.  Service  competition  also  benefits 
the  public.  First,  it  means  a  better  and  more  comfortable  ride.  Second,  it  assures 
that  the  carriers  will  be  subject  to  the  competitive  spur  to  better  serve  their  cus- 
tomers both  on  the  ground  and  in  the  air.  To  permit  greater  freedom  of  carrier 
action  in  fare  and  service  policies,  and  at  the  same  time  protect  the  public  against 
paying  for  frills  or  carrier  inefficiency.  Congress  should  consider  two  specific 
actions. 

1.  First,  Congress  should  Umit  the  Board  to  estaJ)lishing  the  upper  limits  of 
fares. — The  most  essential  element  of  fare  regulation  by  the  Board  is  to  set  reason- 
able upper  limits  for  fares,  consistent  with  the  cost  of  providing  efficient  and 
adequate  service.  Carriers  normally  should  be  free,  however,  to  establish  fares 
below  those  set  by  the  Board.  This  is  certainly  true  as  to  basic  fares  and  we 
believe  it  is  true  as  to  promotional  fares  as  well. 

The  Board  should  retain  authority  to  take  action  where  carriers  are  engaging 
in  clearly  predatory  fare  cuts.  Given  the  difference  in  the  economic  strength  of 
the  carriers,  which  is  a  product  of  their  route  structures,  highly  profitable  car- 
riers like  Delta  and  United  could  use  their  economic  power  in  a  predatory  man- 
ner, particularly  by  selective  price  cutting  in  selected  markets.  The  risk  of  such 
action  can  be  minimized  by  leaving  authority  in  the  Board  to  prevent  predatory 
fare  cutting.  However,  the  power  of  the  Board  to  disapprove  a  fare  reduction 
should  be  narrowly  limited. 

The  Board  has  placed  an  almost  insurmountable  burden  of  proof  on  the  car- 
rier proposing  a  fare  cut.  Instead,  the  opponent  of  the  fare  decrease  should  have 
the  burden  to  establish  a  predatory  practice. 

One  indispensable  precondition  for  this  change  in  the  Act  is  to  put  an  end  to 
capacity  restraint  agreements.  These  agreements  today  give  the  Big  Three  pro- 
tection against  competition  in  their  major  markets  and  provide  them  with  in- 
creased power  to  compete  in  other  markets  against  smaller  carriers. 

The  Departments  of  Justice  and  Transportation  in  the  recent  fare  investigation 
urged  that  the  Board  permit  freedom  within  a  zone  of  reasonableness.  We  sup- 
ported that  concept.  We  still  do.  However,  we  believe  that  the  fare  levels  set 
by  the  Board  represent  the  upper  limit,  absent  a  showing  of  need  by  the  pro- 
ponent of  a  fare  increase.  We  do  not  believe  that  any  lower  limit  is  really  neces- 
sary— certainly  not  one  expressed  as  a  specific  minimum  fare  or  as  a  percentage 
of  the  upper  fare.  The  lower  limit  should  be  provided  by  the  prohibition  against 
predatory  fare  cuts. 

To  encourage  carriers  to  offer  lower  fares,  the  Board  should  be  required  to 
take  carriers'  performance  in  fares  and  service  into  account  as  a  major  factor 
In  awarding  new  routes.  The  Board  has  tended  to  parcel  out  routes  to  each  car- 
rier in  turn,  thus  giving  every  carrier  new  opportunities  regardless  of  whether 
they  have  used  past  opportunities  to  benefit  the  public.  Finally,  carriers  should 
be  encouraged  through  more  adequate  standards  to  be  more  efficient,  and  en- 
couraged through  rate  policies  to  share  the  benefits  of  their  efficiency  with  the 
public  through  lower  fares  and  better  service. 

2.  Second,  Congress  should  prohibit  the  Board  from  directly  or  indirectly  in- 
terfering with  management  discretion  on  schedules,  equipment,  accommodations, 
or  facilities  under  the  guise  of  ratemaking.  The  Board  should  be  encouraged 
to  establish  standards  of  efficiency  to  determine  the  upper  level  of  passenger 
fares.  Indeed,  the  Board  should  be  encouraged  to  go  beyond  the  present  limited 
standards  of  load  factors  and  interior  configuration  to  adopt  standards  of  effi- 
ciency in  such  other  critical  areas  as  employee  productivity  and  equipment 
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utilization.  The  adoption  of  such  standards  will  protect  the  pubUc  from  wasteful 
or  ineflScient  practices. 

At  the  same  time,  carriers  should  be  free  to  compete  in  sei  vices,  so  long  as  they 
do  so  at  their  own  risk. 

C.    CONCLUSION 

The  ability  to  compete  through  fare  and  service  flexibility  seems  to  us  to  be 
more  clearly  in  the  public  interest  than  free  entry.  If  fare  and  service  flexibility 
are  coupled  with  a  mandate  to  the  Board  to  favor  competition  by  existing  car- 
riers and  to  consider  applications  by  new  entrants  promptly  on  their  merits,  the 
public  benefits  being  sought  by  the  Departments  of  Transportation  and  Justice 
should  be  achieved.  At  the  same  time,  a  rational,  reliable,  and  vital  air  transporta- 
tion system  will  be  assured. 

It  is  time  to  stop  trying  to  save  the  carriers  from  themselves  and  let  free 
enterprise  and  competition  operate  to  a  greater  degree  in  the  air  transportation 
industry.  The  public  needs  is,  first,  for  an  assured  high  level  of  service,  where 
possible  competitive  service,  in  any  market  can  reasonably  support  such  service ; 
and,  second,  for  protection  against  excessive  fares,  either  as  a  result  of  unreason- 
able profits  or  of  carriers  passing  on  to  the  public  the  cost  of  inefl5cient  prac- 
tices. These  should  be  the  prime  objective  of  government  regulation.  To  accom- 
plish this,  a  degree  of  route  and  rate  regulation  is  required.  But  we  can  and 
should  move  to  a  system  of  greater  freedom  and  less  control. 

A  high  degree  of  route  responsibility  and  the  concomitant  route  security  are 
necessary  to  assure  to  the  pubUc  an  effective  and  reliable  network  of  air  service. 
But  more  new  route  authority  for  existing  carriers  and  a  genuine  opportunity 
for  entry  by  new  carriers  are  essential  to  maintain  the  vitality  of  the  air  carrier 
industry. 

A  high  degree  of  public  protection  from  unreasonable  fare  increases  likewise 
is  desirable.  But  more  freedom  to  experiment  with  lower  fares,  and  more  man- 
agerial discretion  in  services,  equipment,  accommodations,  and  facilities,  are 
equally  important  to  assure  the  continued  vitality  of  the  air  carrier  industry. 

AFTERNOON    SESSION 

Senator  Kennedy.  The  subcommittee  will  come  to  order.  I  want  to 
extend  my  apologies  to  you  personally,  Mr.  Muse.  We  had  a  series  of 
procedural  issues  and  questions  that  came  up  a  while  ago  which  put  us 
all  about  II/2  hours  late  this  afternoon.  There  were  500  clergymen — 
Catholics,  Protestants,  and  Jews — with  whom  I  had  a  long  meeting. 
Then  about  500  gas  station  attendants  were  down  here  on  the  energy 
program,  and  they  would  not  take  no  for  an  answer  either.  So  we 
apologize  for  just  getting  back  to  you. 

I  want  to  thank  you  very  much.  We  are  very  interested.  It  in  no  way 
reflects  a  lack  of  interest  in  your  particular  story.  It  is  one  which  we 
are  very  much  aware  of,  and  which  we  want  to  hear  from  you.  I  want 
to  thank  you  for  being  patient  with  us.  Would  you  proceed? 

STATEMENT  OF  M.  LAMAR  MUSE,  PRESIDENT,  SOUTHWEST  AIR- 
LINES, ACCOMPANIED  BY  PAUL  SELIGSON,  COUNSEL,  SOUTHWEST 
AIRLINES 

Mr.  Muse.  Thank  you,  Mr.  Chairman.  I  have  with  me  today  Mr. 
Paul  Seligson  who  is  our  Washington  counsel  and  a  partner  in  the 
firm  of  Wilmer  and  Scheiner  and  for  6  years  was  with  the  Civil  Aero- 
nautics Board  in  the  Bureau  of  Operating  Rights,  as  legal  counsel. 

Thank  you  very  much  for  the  chance  to  testify  about  the  history  and 
success  of  Southwest  Airlines.  All  of  us  at  Southwest  hope  that  the 
lessons  we  have  learned  can  be  useful  guides  for  reforming  regulation 
of  the  entire  Federal  air  transport  system. 
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I  understand  that  the  subcommittee's  busy  schedule  does  not  permit 
long  introductory  statements,  so  I  will  just  hit  the  high  spots.  With 
the  subcommittee's  permission,  we  will  submit  an  additional  statement 
for  the  record  at  a  later  date. 

DESCRIPTION    OF    SOUTHWEST    AIRLINES 

Southwest  is  a  scheduled  intrastate  air  carrier  operating  entirely 
within  Texas,  certilicated  and  regulated  by  the  Texas  Aeronautics 
Commission  as  opposed  to  the  Civil  Aeronautics  Board.  We  began  fly- 
ing in  mid- 1971,  after  a  3-year  court  battle  with  CAB  carriers  which 
were  attempting  to  kill  us  off  before  we  ever  got  in  the  air. 

We  offer  commuter  services  between  Dallas,  Houston,  and  San 
Antonio  with  300  flights  each  week.  Just  this  month  the  TAG  allowed 
us  to  connect  these  three  large  Texas  cities  with  the  isolated  Lower 
Rio  Grande  Valley,  which  we  serve  through  Harlingen. 

We  use  the  Boeing  737-200  jet  aircraft.  This  110  seat,  two-engine 
aircraft  is  specifically  designed  for  efficient  and  economical  short-haul 
service.  We  fly  to  the  airports  which  are  closest  to  downtown.  In  fact, 
we  reopened  Houston's  close-in  Hobby  Airport  which  the  CAB  car- 
riers had  abandoned  and  stayed  at  Dallas'  Love  Field  when  the  other 
carriers  moved  to  the  new  remote  regional  airport. 

Our  schedules  are  tailored  to  these  short-haul  markets,  which 
average  about  240  miles.  We  believe  our  ontime  performance  record  is 
the  best  in  the  industry.  Last  year  92.7  percent  of  all  our  flights  were 
on  time. 

From  the  start  of  its  case  before  the  TAC  in  1967,  Southwest 
promised  the  public  better  service  at  lower  fares.  This  is  exactly  what 
we  have  done.  We  had  to  experiment  quite  a  lot  before  we  found  the 
right  combination  which  would  build  these  markets,  while  letting  us 
grow  and  prosper.  Fortunately,  the  TAC  had  the  wisdom  to  let  us 
try  things  no  airline  had  ever  done  before. 

TWO-CLASS    FARE    SYSTEM 

Today  we  have  a  two-class  fare  system.  But  it  is  not  at  all  like  the 
CAB  fare  structure. 

For  the  businessman  and  others  who  want  to  fly  between  7  a.m.  and 
7  p.m.  on  weekdays,  we  charge  $25  per  seat.  The  CAB  airline's  coach 
fares  are  some  7  percent  higher  and  first  class  is  67  percent  higher. 

But  we  also  have  what  we  call  pleasure  class,  which  is  much  cheaper. 
In  fact,  it  is  only  a  little  above  the  cost  of  a  bus  ride  and  about  the 
same  as  driving  your  own  car.  These  fares  are  only  $15,  or  less  than 
half  of  the  CAB  carriers'  coach  fare.  And  they  are  not  limited  to  a 
few  flights  flying  in  the  middle  of  the  night,  either.  The^$15  fare 
applies  to  all  weekday  service  offered  after  7  p.m.  and  before  7  a.m.  and 
to  our  entire  weekend  schedule.  It  covers  about  one-third  of  our  whole 
schedule.  Our  new  service  to  the  Rio  Grande  Valley  offers  even  larger 
fare  savings. 

PROFITS 

We  are  making  profits  at  these  low  fares,  too.  We  broke  into  the 
black  in  1973,  and  in  1974  we  earned  over  $2  million  before  taxes,  or 
about  $1  million  on  a  normalized  basis,  equivalent  to  an  11.8  percent 
return  on  total  investment. 
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EFFECT  ON    SERVICE 

Most  important  from  the  public's  standpoint,  we  have  given  millions 
of  people  the  chance  to  fly  who  could  never  have  economically  done  so 
without  Southwest.  The  numbers  tell  the  story.  For  the  5  years  before 
we  entered  the  markets,  there  was  no  growth  in  traffic.  In  fact,  toward 
the  end  it  was  decreasing.  Today,  total  Dallas-Houston  passengers 
have  more  than  doubled.  The  San  Antonio-Dallas  volume  is  about  2V^ 
times  what  it  was  before  we  began.  All  together  we  carried  some 
761 ,000  people  in  1974.  We  will  approach  1  million  this  year. 

How  do  we  do  it  ?  Well,  one  part  of  it  obviously  is  the  fares  which 
greatly  stimulate  people  to  fly,  giving  us  good  load  factors.  We 
averaged  over  60  passengers  on  all  1974  flights. 

REASONS   FOR   SUCCESS 

For  another  thing,  our  costs  are  lower  than  the  CAB  regulated 
competitors,  by  about  20  to  30  percent.  Why  ?  Well,  it  has  nothing  to 
do  with  some  of  the  ridiculous  excuses  you  can  get  from  the  CAB 
airlines,  like  better  weather,  lack  of  unions,  or  less  senior  people.  We 
pay  competitive  wage  rates,  with  some  groups  such  as  our  steward- 
esses being  among  the  highest  paid  in  the  industry.  The  main  reasons 
are  no  complicated,  expensive,  and  stifling  CAB  regulation ;  our  very 
high  productivity  with  equipment  specifically  designed  for  our 
routes ;  our  lower  fare  structure  and  our  resultant  higher  load  factors ; 
and  last  but  not  least,  a  smile  and  warm  welcome  for  our  passengers 
rather  than  a  scowl. 

Since  your  interest  today  is  focused  on  fares,  let  us  think  about  how 
our  unique  arrangements  cut  costs  while  they  build  traffic. 

It  is  easy  to  overlook  the  fact  that  the  very  low  fare  actually  pro- 
duces big  cost  advantages.  The  most  expensive  passenger  for  any 
airline  to  serve  is  the  one  who  flies  during  the  veak.  travel  hours.  For 
these  people  you  have  to  hire  more  ticket  agents,  luggage  handlers, 
more  of  just  about  everyone  involved  in  passenger  service  functions. 
Anything  that  spreads  the  workload  over  more  hours  of  the  day  or 
more  days  of  the  week  lowers  costs. 

The  pleasure  class  fares  do  just  this.  They  get  some  people  who 
would  otherwise  be  trying  to  fly  at  5 :30  or  6 :30  at  night  to  wait  until 
after  7  for  the  lower  fare. 

These  fares  also  reduce  fixed  costs  per  passenger,  both  by  increasing 
aircraft  utilization  and  by  raising  load  factors.  The  higher  utilization 
spreads  our  aircraft  hourly  costs  over  more  flying  hours.  The  higher 
load  factors  mean  the  passengers  are  paying  for  fewer  empty  seats. 

We  know  that  businessmen  respond  mainly  to  our  frequent,  on  time, 
and  reliable  weekday  service,  while  the  pleasure  travelers  many  of 
them  first  riders,  are  attracted  by  the  low  fares.  We  discovered  this 
the  hard  way.  At  first  we  had  a  basic  $20  fare.  This  was  about  26 
percent  below  the  then  CAB  levels.  We  kept  this  for  about  a  year  with 
only  limited  market  expansion.  It  was  good  market  expansion  com- 
pared to  the  CAB  carriers,  but  for  us  we  considered  it  to  be  limited. 

Early  in  1972  we  had  been  experimenting  with  late  night  flights  on 
Fridays  only ;  that  was  just  to  get  equipment  back  to  its  base ;  letting 
people  ride  these  trips  for  only  $10.  Within  a  matter  of  weeks  and 
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with  no  advertising  whatsoever,  these  limited  flights  were  operating 
at  capacity.  Once  we  applied  the  pleasure  class  idea  to  all  our  evening 
and  weekend  flights,  the  market  really  took  off. 

We  learned  the  hard  way  that  many  business  travelers  exhibit  only 
limited  price  elasticity,  so  if  you  follow  a  high  fare  policy  as  do  the 
CAB  carriers,  about  all  you  are  going  to  get  is  the  businessman.  This, 
in  my  view,  explains  the  CAB's  adopted  price  elasticity  factor  of 
0.7,  meaning  for  each  1  percent  reduction  in  fare  you  get  only  0.7 
percent  more  traffic,  resulting  in  lower  system  revenues. 

But  for  the  personal  and  pleasure  traveler,  price  elasticity  is  the 
name  of  the  game,  particularly  in  short  haul  operations  where  the 
private  automobile  is  your  biggest  competitor.  If  you  make  a  savings 
available  to  him  at  costs  comparable  to  driving  his  car  and  save  him 
50  percent  to  75  percent  of  his  enroute  time,  you  have  got  a  customer, 
and  we  have  proA'^ed  it  beyond  a  shadow  of  a  doubt. 

Total  market  experience  in  the  Dallas-Houston  and  Dallas-San 
Antonio  markets  since  Southwest  entered  these  markets  indicates  price 
elasticity  factors  are  two  to  four  times  as  high  as  the  0.7  percent  used 
by  the  CAB. 

In  other  words,  for  every  1  percent  reduction  in  fare  there  is  ap- 
proximately a  2-percent  increase  in  traffic,  resulting  in  higher  system 
revenues. 

What  it  takes  to  develop  this  kind  of  traffic  is  the  willingness  to 
experiment  boldly.  You  have  got  to  bring  the  price  down  enough  to 
attract  the  people  who  now  will  not  travel  at  all,  or  who  waste  fuel 
by  going  in  their  own  cars.  You  cannot  do  this  by  cutting  prices  15 
percent  or  20  percent,  but  when  you  go  to  a  40  percent  or  50  percent 
cut,  you  can  get  enough  new  business  to  make  money  at  it. 

SUGGESTED   CHANGES   FOR   CAB 

Mr.  Chairman,  I  would  like  to  conclude  with  a  few  suggestions  for 
improvement  of  the  Federal  regulatory  system.  They  are  based  on 
Southwest's  experience  and  my  own  observations  during  27  years  in 
the  airline  industry  on  both  sides  of  the  fence,  the  CAB/ATA  frater- 
nity side  and  the  intrastate-nonscheduled  renegade  side. 

First,  give  the  airlines  more  room  to  experiment.  Stop  trying  to  save 
them  from  themselves.  There  are  many  fine  people  in  this  business 
who  want  to  give  lots  better  service.  They  would,  if  the  CAB  would 
let  them.  And  some  new  blood  from  outside  the  industry  could  help, 
too.  As  to  the  others,  those  who  would  kill  competition,  let  effective 
enforcement  of  the  antitrust  laws  take  care  of  them. 

Second,  cut  down  on  the  time-wasting  and  very  expensive  formal 
procedures.  Even  after  we  had  our  certificate  we  were  forced  through 
3  years  of  lawsuits  before  we  could  start  to  fly.  If  we  had  needed  a 
certificate  from  the  CAB  to  get  started,  today  there  would  be  no  such 
thing  as  Southwest  Airlines. 

So  far,  we  have  spent  over  $2  million  in  court  costs,  of  which  $530,000 
was  to  get  our  original  certificate.  Complicated  procedures  favor  the 
insiders  of  any  industry.  They  make  new  entry,  which  is  always  a  hard 
job,  almost  impossible. 

Third,  aim  for  the  off-peak  traveler,  using  Southwest's  fare  struc- 
ture as  a  model.  Why  should  expensive  jet  airplanes  be  out  of  pro- 
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ductive  service  12  to  14  hours  of  every  day  ?  Recognize  that  in  short- 
haul  markets  at  least,  the  airlines  real  competitors  are  not  each  other 
but  the  automobile.  Price  the  product  right,  provide  reliable,  frequent 
schedules,  forget  the  service  frills,  and  profitable  business  will  come. 

Fourth,  leave  the  intrastate  airlines  alone.  These  specialist  carriers 
know  their  markets  and  have  proven  their  worth.  Rather  than  think- 
ing of  them  as  threats,  ask  yourselves  the  question :  Threats  to  whom, 
the  Peter-principled  and  inefficient  interstate  carriers  or  the  welfare 
of  the  traveling  public  ? 

Ask  any  citizen  of  Texas  or  California  about  their  intrastate  car- 
riers. They  love  them  and  just  wish  they  could  use  them  for  all  their 
travel  requirements,  intrastate  and  interstate.  Thank  you.  I  will  be 
happy  to  answer  any  question  you  may  have. 

INITIAL  LEGAL  AND  COMMERCIAL  OPPOSITION  BY  CAB-REGULATED  CARRIERS  : 

1967-72 

Senator  Kjennedy.  Thank  you  very  much.  That  was  a  very  impres- 
sive statement. 

Could  you  tell  us  a  little  bit  about  how  long  it  took  you  to  get  certi- 
fication ?  Let  us  start  off  with  the  Texas  Aeronautics  Commission. 

Mr.  Muse.  Southwest  was  organized  in  1967  for  the  purpose  of  filing 
an  application  for  a  certificate  of  public  convenience  and  necessity 
from  the  Texas  Aeronautics  Commission. 

Hearings  were  held  in  late  1967,  and  a  decision  was  issued  by  the 
TAC  on  February  20,  1968,  granting  us  the  certificate  we  asked  for 
serving  Dallas,  Houston,  and  San  Antonio. 

Senator  Kennedy.  So  that  would  be  about  a  year? 

Mr.  Muse.  Oh,  the  hearings  were  several  weeks.  That  was  just  a 
matter  of  months,  2,  3,  or  4  months.  On  February  21,  1968,  Braniff, 
Texas  International,  and  Continental  took  the  Texas  Aeronautics 
Commission  to  court  contending  that  they  had  no  authority  to  issue 
this  certificate.  It  went  through  district  court,  civil  appeals  court, 
Texas  Supreme  Court,  and  the  U.S.  Supreme  Court,  and  finally  got 
out  of  court  December  7,  1970,  nearly  3  years  later.  Then  we,  as  soon 
as  it  cleared  all  of  the  courts,  then  we  immediately  started  raising  the 
funds,  purchasing  the  equipment,  and  hiring  the  people  to  start  the 
service.  Then  we  began  service  on  June  18,  1971. 

Senator  Kennedy.  How  long  did  that  take  you? 

Mr.  Muse.  Well,  from  December  7,  1970.  to  June  18,  about  6  months. 

Senator  Kennedy.  No  ;  how  long  did  all  this  harrassment  last  ? 

Mr.  Muse.  That  was  February  20,  1968,  to  December  7,  1970,  which 
was  nearly  3  years.  Then,  of  course,  after  the  December  7  decision  by 
the  Supreme  Court,  these  carriers  continued  their  harrassment  by 
going  to  the  CAB  and  asking  them  to  rule  that  we  could  not  begin 
operations  without  a  certificate  from  the  Civil  Aeronautics  Board  on 
the  theory  that  there  just  was  not  enough  traffic  in  all  those  markets 
and  that  the  only  way  we  could  survive  was  by  violating  the  laws  and 
carrying  interstate  passengers.  The  CAB  wisely  refused  their  com- 
plaints. They  then  appealed  that  to  the  Federal  appeals  court  in 
Washington,  and  they  turned  them  down,  too.  Then,  of  course,  they 
went  back  to  the  TAC.  There  were  some  17  different  court  cases  and 
legal  proceedings  before  we  actually  started  on  June  18, 1971. 

Senator  Kennedy.  Was  it  difficult  to  hold  on  ? 
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Mr.  Muse.  Yes,  it  was.  As  I  said,  we  spent  over  $2  million  on  legal 
fees  since  we  have  been  organized. 

Senator  Kennedy.  "What  about  predatory  practices  ?  Were  you  not 
concerned  that  another  carrier  might  try  to  undercut  you  in  the 
market  ? 

Mr.  Muse.  Yes;  it  was.  As  I  said,  we  spent  over  $2  million  on  legal 
job  than  Ave  are.  The  predatory  practices,  if  there  were  any,  were  at  the 
outset  of  our  operations.  As  soon  as  we  started  our  operation,  then  thev 
reduced  their  fares  to  ours  and  vastly  expanded  their  schedules.  For 
instance,  Braniff  went  from  10  trips  a  day  to  17  trips  a  day  in  the 
Dallas-San  Antonio  market.  TI  went  from  8  trips  a  day  in  the  Dallas- 
Houston  market  to  13  trips  a  day.  So,  therefore,  while  there  were  an 
awful  lot  of  schedules  between  Dallas  and  Houston  and  Dallas  and 
San  Antonio 

Senator  Kennedy.  Why  do  you  think  they  did  this  ? 

Mr.  Muse.  I  did  not  understand  you. 

Senator  Kennedy.  Why  did  they  do  this  ? 

Mr.  Muse.  Well,  I  have  always  said  they  were  doing  it  to  try  to  get 
rid  of  us.  Since  we  had  actually  gotten  into  business,  they  wanted  to 
get  us  out  of  business  just  as  quick  as  they  could.  I  am  not  able  to  read 
their  minds  as  to  what  they  really  thought.  I  do  not  know  why  all  of  a 
sudden  they  wouM  need  lots  more  schedules  in  the  very  markets  that 
we  served. 

Senator  Kennedy.  "\^Tiat  was  the  result  of  this  ?  You  were  able  to 
meet  the  competition  ? 

Mr.  Muse.  Yes.  sir.  As  I  said,  we  lost  a  lot  of  money  that  first  year ; 
$5  million  in  the  first  2  years.  But  we  now  operate  on  a  profitable  basis, 
and  while  we  earned  $2,140,000  in  1974,  their  schedules  are,  well  TI 
has  gone  back,  I  think  to  their  original  eight  Dallas-Houston  trips 
that  they  had  when  Ave  started  service ;  and  Braniff  has  now  eliminated 
the  extra  flights  that  they  put  in  between  LoA-e  Field  and  Hobby  Air- 
port in  Houston,  and  are  only  operating  hourly  service  in  both  Dallas- 
Houston  and  Dallas-San  Antonio  market. 

They  haA-e  discontinued  their  intrastate  fares  that  Avere  the  same 
fares  as  ours,  charging  the  interstate  fares  now. 

southwest's  pricing  strategy 

Senator  Kennedy.  If  the  Texas  Aeronautics  Commission  does  not 
regulate  your  fares,  Avhy  do  you  not  charge  higher  rates?  You  could, 
could  you  not  ? 

Mr.  Muse.  I  think  you  make  more  money  at  lower  rates.  The  lower 
you  reduce  the  fares,  the  more  business  you  have  got.  This  is  one  area 
where  A'^olume  is  the  name  of  the  game. 

Senator  Kennedy.  It  seems  to  me  that  there  are  people  Avho  think 
the  higher  you  raise  the  fare,  the  more  money  you  make.  After  all, 
there  is  a  segment  of  the  traveling  public  that  has  to  travel,  what- 
eA^er  the  fare  leA-el. 

Mr.  Muse.  Well,  you  have  a  bunch  of  peonle  aa'Iio  have  to  go  no 
matter  hoAv  bad  you  gouge  them,  and  they  Avill  make  their  little  6  to 
8  percent  profit  on  those  people.  But  Ave  do  not  feel  that  Avav  about  it. 
We  feel  that  CA'erybody  is  entitled  to  fly,  and  by  getting  the  fares  down 
where  they  are  competitiA'e.  AA-here  they  are  real  competitive,  which  is 
with  the  automobile,  we  get  that  traffic,  because  there  is  obviously  no 
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comparison  between  a  50-minute  flight  from  Dallas  to  Houston  and 
a  5 -hour  drive. 

Senator  I^nnedy.  Does  the  TAG  interfere  with  you  at  all  ? 

Mr.  Muse.  Up  to  this  time  they  have  let  us  in  the  area  of  fares  do 
pretty  much  what  we  wanted  to,  primarily  because  they  really  had  to. 
Texas  law  in  the  aviation  act  that  created  the  Texas  Aeronautics  Com- 
mission excludes  them  from  having  any  jurisdiction  over  carriers  cer- 
tificated by  the  Civil  Aeronautics  Board.  CAB,  of  course,  denies  any 
jurisdiction  over  their  own  carriers  in  intrastate  operations.  So,  there  is 
a  void  there.  Braniff  and  Texas  International  and  other  carriers  are 
not  controlled  by  anybody  in  their  intrastate  operations.  The}'^  can  do 
whatever  they  want  to  do. 

So,  for  our  own  survival  the  TAC  had  to  pretty  much  let  us  do  what 
we  had  to  do  in  the  way  of  fares.  As  time  goes  on,  I  am  sure  that  is 
going  to  change.  But  during  this  early  development  period  they  have, 
as  I  said  in  my  statement,  they  have  had  the  wisdom  to  let  us  do  what 
had  to  be  done  relative  to  fares  and  building  the  market. 

POSSIBLE    EXPANSION    BEYOND    TEXAS 

Senator  Kennedy.  Would  you  like  to  fly  outside  of  Texas? 

Mr.  Muse.  Well,  if  I  did  not  have  to  come  under  the  jurisdiction  of 
the  CAB  I  would,  yes.  There  are  markets  that  really  need  service,  like 
from  Dallas  to  Tulsa,  Dallas  to  Oklahoma  City,  Dallas  to  Kansas  City. 
They  are  practically  a  monopoly,  and  markets  that  are  not  now  served 
properly.  We  could  really  do  a  job  on  some  of  those  markets,  but  that 
crosses  the  Ked  River. 

Senator  Kennedy.  What  do  you  make  of  the  preliminary  regula- 
tions of  the  CAB  that  would  indicate  that  a  carrier  has  to  show  that 
it  can  make  12  percent  on  investment  the  first  year  in  order  to  get  a 
hearing  on  a  new  route  application  ?  Do  you  think  that  is  feasible  or 
realistic  ? 

[The  reference  is  to  a  staff  study,  "The  Domestic  Route  System: 
Analysis  and  Policy  Recommendations,"  proposed  rule  2(c)  (i)  at  159 
(October  1974),  by  the  Bureau  of  Operating  Rights  of  the  CAB. 
Under  questioning  by  the  chairman  of  the  subcommittee,  the  Acting 
Chairman  of  the  CAB,  Mr.  Richard  O'Melia,  testified  on  February  26, 
1975,  that  he  "will  be  surprised  if  [the  12  percent  standard]  is  not 
changed."] 

Mr.  Muse.  I  am  not  sure  that  I  am  familiar  with  it,  but  if  there 
are  such  regulations,  there  is  no  way  that  a  carrier  could  make  12 
percent  return  in  the  first  year  on  a  new  route  unless  there  are  very 
unusual  circumstances.  We  lost  about  40  percent  of  our  investment  the 
first  year  or  two  while  we  were  developing  the  market  at  these  low 
fares.  Now  it  is  paying  big  dividends.  I  guess  that  is  one  of  their  ways 
of  barring  new  entry. 

Senator  Kennedy.  Yes ;  it  is. 

SMALLTOWN   SERVICE:   THE   RIO   GRANDE   VALLEY   SERVICE 

Senator  Kennedy  [continuing].  Could  you  tell  us  a  little  bit  about 
how  you  serve  some  of  the  small  towns  and  communities  with  low  fares 
too? 

Mr.  Muse.  Tlie  only  cities  we  serve  are  Dallas,  Houston,  and  San 
Antonio,  which  are  the  three  largest  cities  in  Texas.  The  week  before 
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last  we  began  servicing  the  Rio  Grande  Valley  through  Harlingen 
Airport. 

Senator  Kennedy.  You  do  not  serve  any  small  communities  other 
than  those  three  cities  ? 

Mr,  Muse.  No,  sir.  Those  are  the  only  four  cities  we  serve.  As  to 
small  cities,  our  type  of  service  with  a  110-seat  airplane,  and  we  be- 
lieve in  frequency,  the  markets  are  just  not  of  that  magnitude. 

We  would  be  happy  to  serve  them  if  the  Civil  Aeronautics  Board 
wanted  to  give  us  the  subsidy  that  they  give  other  carriers  to  serve 
them,  so  we  could  make  good  money  on  it,  that  kind  of  operation. 

Senator  ICennedy.  What  is  the  population  of  Harlingen  ? 

Mr.  Mtjse.  Incidentally,  Harlingen  is  a  city  of  40,000  to  50,000  peo- 
ple. It  is  not  a  large  city,  but  it  is  in  the  middle  of  a  very  large  growth 
area  in  the  State  of  Texas  in  the  Rio  Grande  Valley. 

Senator  Kennedy.  But  you  can  serve  that  community  and  still  make 
a  profit  ? 

Mr.  Muse.  Yes,  sir.  We  are. 

Senator  Kennedy.  Do  the  scheduled  lines  serve  these  areas? 

Mr.  Muse.  Yes,  sir.  Texas  International  serves  Harlingen  and  Mc- 
Allen,  and  Braniff  serves  Brownsville.  As  an  example  of  what  happens 
when  we  even  say  we  are  going  to  a  place,  for  many,  many  years 
Braniff  served  Brownsville  with  1  round  trip  a  day ;  for  the  last  couple 
of  years,  3,  they  have  had  2  round  trips  a  day.  Within  a  month  after 
we  announced  that  we  were  going  to  seek  authority  to  go  over  to  the 
Rio  Grande  Valley,  they  increased  to  3  round  trips  a  day,  and  about 
a  month  or  two  before  we  got  authority  to  actually  go,  they  increased  it 
to  4  round  trips  a  day,  after  years  of  1  round  trip  a  day.  They  are  doing 
very  well  with  4  round  trips. 

In  that  connection,  Texas  International  has  filed  an  application  with 
the  Civil  Aeronautics  Board  to  abandon  their  service  at  Harlingen, 
since  Southwest  obtained  authority. 

Senator  Kennedy.  Are  there  predatory  practices  going  on  down 
there? 

Mr.  Muse.  Predatory  practices  ? 

Senator  Kennedy.  Yes.  I  mean,  is  there  price  cutting  ? 

Mr.  Muse.  Well,  no.  We  are  charging  the  same  price  there  that  we 
charge  the  rest  of  our  system,  $25,  or  $15.  They  have  been,  because  it 
was  a  monopoly,  they  happen  to  charge  $37.37.  Our  fare  is  about  two- 
thirds  of  what  theirs  was,  as  a  monopoly  carrier.  But  that  is  a  fare 
that  we  can  make  money  on,  so  it  cannot  be  predatory. 

Senator  Kjennedy.  If  you  can  charge  these  fares  and  make  money, 
why  do  not  the  regular  carriers  try  offpeak  pricing? 

Mr.  Muse.  Well,  it  has  always  been  the  CAB  carriers'  philosophy 
to  give  the  minimum  service  that  you  can  for  the  maximum  fare  that 
you  can  get.  That  philosophy  just,  it  can  not  work  the  way  we  operate. 
Ours  is  just  the  reverse  of  that.  Give  as  much  service  as  you  can  at 
the  lowest  rate  you  can  get  by  with,  and  the  traffic  will  come  and  you 
will  make  more  money  than  you  will  the  other  way. 

Senator  Kennedy.  You  certainly  have,  have  you  not  ? 

Mr.  Muse.  Yes,  we  have  proven  it.  Yes,  sir,  beyond  a  shadow  of  a 
doubt. 

Senator  Kennedy.  Thank  you  very  much.  That  is  a  very  interesting 
story,  and  I  think  there  are  a  lot  of  lessons  that  can  be  learned  from  it. 

Mr.  Muse.  Thank  you,  sir. 
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[Subsequently  the  subcommittee  asked  Mr.  Muse  about  the  results 
of  the  new  service  to  the  iiio  Grande  Valley,  described  above.  This  re- 
quest and  the  replies  by  both  Mr.  Muse  and  his  attorney,  Mr.  Seligson, 
are  included  in  the  record  after  Mr.  Muse's  prepared  statement  below, 
pp.  1253  ff.  See  also  the  related  testimony  of  Mr.  Murphy,  p.  525, 
above.] 

Pbepared  Statement  of  M.  Lamab  Muse 

Thank  you  very  much,  Mr.  Chairman,  for  the  chance  to  testify  about  the  history 
and  success  of  Southwest  Airlines.  All  of  us  at  Southwest  hope  that  the  lessons 
we  have  learned  can  be  useful  guides  for  reforming  regulation  of  the  entire  Fed- 
eral air  transport  system. 

I  understand  that  the  Subcommittee's  busy  schedule  does  not  permit  long  intro- 
ductory statements,  so  I  will  just  hit  the  high  spots.  With  the  subcommittee's  per- 
mission we  will  submit  an  additional  statement  for  the  record  at  a  later  date. 

Southwest  is  a  scheduled  intrastate  air  carrier  operating  entirely  within  Texas, 
certificated  and  regulated  by  the  Texas  Aeronautics  Commission  as  opposed  to 
the  Civil  Aeronautics  Board.  We  began  flying  in  mid-1971,  after  a  3-year  court 
battle  with  CAB  carriers  which  were  attempting  to  kill  us  off  before  we  ever 
got  in  the  air.  We  offer  commuter  service  between  Dallas,  Houston  and  San 
Antonio  with  300  flights  each  week.  Just  this  month  the  TAC  allowed  us  to  con- 
nect these  three  large  Texas  cities  with  tlie  isolated  lower  Rio  Grande  Valley, 
which  we  serve  through  Harlingen. 

We  use  the  Boeing  737-200  jet  aircraft.  This  110  seat,  2-engine  aircraft  is  spe- 
cifically designed  for  eflScient  and  economical  short-haul  service.  We  fly  to  the 
airports  which  are  closest  to  downtown ;  in  fact,  we  reopened  Houston's  close-in 
Hobby  Airport  which  the  CAB  carriers  had  abandoned  and  stayed  at  Dallas' 
Love  Field  when  the  other  carriers  moved  to  the  new  remote  Regional  Airport. 
Our  schedules  are  tailored  to  these  short-haul  markets,  which  average  about 
240  miles.  We  believe  our  on-time  performance  record  is  the  best  in  the  industry. 
Last  year  92.7  percent  of  all  our  flights  were  on  time. 

From  the  start  of  its  case  bofore  the  TAC  in  1967,  Southwest  promised  the 
public  better  service  at  lower  fares.  This  is  exactly  what  we  have  done.  We  had 
to  experiment  quite  a  lot  before  we  found  the  right  combination  which  would 
build  these  markets,  while  letting  us  grow  and  prosper.  Fortunately,  the  TAC 
had  the  wisdom  to  let  us  try  things  no  airline  had  ever  done  before. 

Today  we  have  a  2-class  fare  system.  But  it's  not  at  all  like  the  CAB  fare 
structure. 

For  the  businessman  and  others  who  want  to  fly  between  7  a.m.  and  7  p.m.  on 
weekdays,  we  charge  $25  per  seat.  The  CAB  airlines'  coach  fares  are  some  27 
percent  higher  and  first-class  is  <>7  percent  higher. 

But  we  also  have  what  we  call  pleasure  class,  which  is  much  cheaper.  In  fact, 
it's  only  a  little  above  the  cost  of  a  bus  ride  and  about  the  same  as  driving  your 
own  car.  These  fares  are  only  $15,  or  less  than  half  of  the  CAB  carriers'  coach 
fare.  And  they're  not  limited  to  a  few  flights  flying  in  the  middle  of  the  night, 
either.  The  $15  fare  applies  to  all  weekday  service  offered  after  7  p.m.  and 
before  7  a.m.  and  to  our  entire  weekend  schedule.  It  covers  about  one-third  of 
our  whole  schedule.  Our  new  service  to  the  Rio  Grande  Valley  offers  even  larger 
fare  savings. 

We  are  making  proflts  at  these  low  fares,  too.  We  broke  into  the  black  in  1973 
and  in  1974  we  earned  over  $2  million  before  taxes,  or  about  $1  million  on  a 
normalized  basis,  equivalent  to  an  11.8  percent  return  on  total  investment. 

Most  important  from  the  public's  standpoint,  we  have  given  millions  of  people 
the  chance  to  fly  who  could  never  have  economically  done  so  without  Soutliwest. 
The  numbers  tell  the  story  :  for  the  5  years  before  we  entered  the  markets,  there 
was  no  growth  in  traflBc;  in  fact,  toward  the  end  it  was  decreasing.  Today  total 
Dallas-Houston  passengers  have  more  than  doubled.  The  San  Antonio-Dallas 
volume  is  about  2i^  times  what  it  was  before  we  began.  Altogether  we  carried 
some  761,000  people  in  1974.  We  expect  to  approach  one  million  this  year. 

How  do  we  do  it?  Well,  one  part  of  it  obviously  is  the  fares  which  greatly 
stimulate  people  to  fly,  giving  us  good  load  factors.  We  averaged  over  60  passen- 
gers on  all  1974  flights. 

For  another  thing,  our  costs  are  lower  than  the  CAB-regulated  competitors, 
by  about  20  to  30  percent.  Why?  Well,  it's  got  nothing  to  do  witli  some  of  the 
ridiculous  excuses  you  can  get  from  the  CAB  airlines,  like  better  weather,  lack 
of  unions,  or  less  senior  people.  We  pay  competitive  wage  rates,  with  some  groups 
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such  as  our  stewardesses  being  among  the  highest  paid  in  the  industry.  The  main 
reasons  are:  no  oomplicated,  expensive  and  stifling  CAB  regulation;  our  very 
high  productivity  with  equipment  specifically  designed  for  our  routes ;  our  lower 
fare  structure  and  our  resultant  higher  load  factors ;  and  last  but  not  least,  a 
smile  and  warm  welcome  for  our  passengers  rather  than  a  scowl. 

Since  your  interest  today  is  focused  on  fares,  let's  think  about  how  our  unique 
arrangements  cut  costs  while  they  build  traflac.  It's  easy  to  overlook  the  fact  that 
the  very  low  fare  actually  produces  big  cost  advantages.  The  most  expensive 
passenger  for  any  airline  to  serve  is  the  one  who  flies  during  the  peak  travel 
hours.  For  these  people  you  have  to  hire  more  ticket  agents,  luggage  handlers, 
more  of  just  about  everyone  involved  in  passenger  ser\'ice  functions.  Anything 
that  spi'eads  the  workload  over  more  hours  of  the  day  or  more  days  of  the  week 
lowers  costs. 

The  pleasure  class  fares  do  just  this.  They  get  some  people  who  would  other- 
wise be  trying  to  fly  at  5  :30  or  6 :30  at  night  to  wait  until  after  7  for  the  lower 
fare. 

These  fares  also  reduce  fixed  costs  per  passenger,  both  by  increasing  aircraft 
utilization  and  by  raising  load  factors.  The  higher  utilization  spreads  our  air- 
craft hourly  costs  over  more  flying  hours.  The  higher  load  factors  mean  the  pas- 
sengers are  paying  for  fewer  empty  seats. 

We  know  that  businessmen  respond  mainly  to  our  frequent,  ontime,  and  reliable 
weekday  service,  while  the  pleasure  travelers — many  of  them  first  riders — are 
attracted  by  the  low  fares.  We  discovered  this  the  hard  way.  At  first  we  had  a 
basic  $20  fare.  This  was  about  26  percent  below  the  then-CAB  levels.  We  kept 
this  for  about  a  year  with  only  limited  market  expansion.  Early  in  1972  we  had 
been  experimenting  with  late-night  flights  on  Fridays  only,  letting  people  ride 
these  trips  for  only  $10.  Within  a  matter  of  weeks  and  with  no  advertising  w^hat- 
soever,  these  limited  flights  were  operating  at  capacity.  Once  we  applied  the 
pleasure  class  idea  to  all  our  evening  and  weekend  flights,  the  market  really 
took  off. 

We  learned  the  hard  way  that  many  business  travelers  exhibit  only  limited 
price  elasticity,  so  if  you  follow  a  high  fare  policy  as  do  the  CAB  carriers,  about 
all  you  are  going  to  get  is  the  businessman.  This,  in  my  view,  explains  the  CAB's 
adopted  price  elasticity  factor  of  .7,  meaning  for  each  one  percent  reduction  in 
fare  you  get  only  .7  percent  more  traflSc,  resulting  in  lower  system  revenues. 

But  for  the  personal  and  pleasure  traveler,  price  elasticity  is  the  name  of  the 
game,  particularly  in  short-haul  operations  where  the  private  automobile  is  your 
biggest  competitor.  If  you  make  a  savings  available  to  him  at  costs  comparable 
to  driving  his  car  and  save  him  50  to  75  percent  of  his  enroute  time  you've  got 
a  customer,  and  we  have  proved  it  beyond  a  shadow  of  a  doubt.  Total  market 
experience  in  the  Dallas-Houston  and  Dallas-San  Antonio  markets  since  South- 
west entered  these  markets  indicates  price  elasticity  factors  are  two  to  four 
times  as  high  as  the  .7  percent  used  by  the  CAB.  In  other  words,  for  every  1 
percent  reduction  in  fare  there  is  approximately  a  2  percent  increase  in  traffic, 
resulting  in  higher  system  revenues. 

What  it  takes  to  develop  this  kind  of  traffic  is  the  willingness  to  experiment 
boldly.  You  have  got  to  bring  the  price  down  enough  to  attract  the  people  who 
now  won't  travel  at  all,  or  who  waste  fuel  by  going  in  their  own  cars.  You  can't 
do  this  by  cutting  prices  15  or  20  percent  but  when  you  go  to  a  40  or  50  percent 
cut,  you  can  get  enough  new  business  to  make  money  at  it. 

Mr.  Chairman,  I  would  like  to  conclude  with  a  few  suggestions  for  improve- 
ment of  the  federal  regulatory  system.  These  are  based  on  Southwest's  experi- 
ence and  my  own  observations  during  27  years  in  the  airline  industry  on  both 
sides  of  the  fence — the  CAB/ATA  fraternity  side  and  the  intrastate/non-sched- 
uled  renegade  side. 

1.  Give  the  airlines  more  room  to  experiment.  Stop  trying  to  save  them  from 
themselves.  There  are  many  fine  people  in  this  business  who  want  to  give  lots 
better  service.  They  would,  if  the  CAB  would  let  them.  And  some  new  blood  from 
outside  the  industry  could  help,  too.  As  to  the  others — those  who  would  kill  compe- 
tition— let  effective  enforcement  of  the  antitrust  laws  take  care  of  them. 

2.  Cut  down  on  the  timewasting,  very  expensive  formal  procedures.  Even  after 
we  had  our  certificate  we  were  forced  through  3  years  of  lawsuits  before  we  could 
start  to  fly.  If  we  had  needed  a  certificate  from  the  CAB  to  get  started,  today 
there  would  be  no  such  thing  as  Southwest.  So  far  we  have  spent  over  $2  million 
in  court  costs,  of  which  $530,000  was  to  get  our  original  certificate.  Complicated 
procedures  favor  the  insiders  of  any  industry.  They  make  new  entry,  which  is 
always  a  hard  job,  almost  impossible. 
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3.  Aim  for  the  offpeak  traveler,  using  Southwest's  fare  structure  as  a  model. 
Why  should  expensive  jet  airplanes  be  out  of  productive  service  12  to  14  hours 
of  every  day?  Recognize  that  in  short-haul  markets  at  least,  the  airlines'  real 
competitors  are  not  each  other  but  the  automobile.  Price  the  product  right,  pro- 
vide reliable,  frequent  schedules,  foiget  the  service  frills,  and  profitable  business 
will  come. 

4.  Leave  the  intrastate  airlines  alone.  These  specialists  carriers  know  their 
markets  and  have  proven  their  worth.  Rather  than  thinking  of  them  as  threats, 
ask  yourselves  the  question :  threats  to  whom  ?  The  Peter  principled  and  ineffi- 
cient interstate  carriers  or  the  welfare  of  the  traveling  public?  Ask  any  citizen  of 
Texas  or  California  about  their  intrastate  carriers;  they  love  them  and  just  wish 
they  could  use  them  for  all  their  travel  requirements,  intrastate  and  interstate. 
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SOUTHWEST   AIRLINES'    SERVICE    TO    HABLINGEN,    TEXAS 

U.S.  Senate, 
Washington,  D.C.,  May  2,  1915. 
Mr.  M.  Lamar  Muse, 
President,  Southwest  Airlines, 
Dallas,  Tex. 

Dear  Mr.  Muse  :  The  Subcommittee  on  Administrative  Practice  and  Procedure 
is  now  in  the  process  of  preparing  its  reprint  on  the  hearings  held  recently  deal- 
ing with  Federal  regulation  of  the  airlines.  It  would  be  very  helpful  if  you  would 
supply  the  subcommittee  with  information  and  data  relating  to  your  airline's 
operations  to  Harlington,  Texas.  The  subcommittee  is  especially  interested  in  a 
detailed  description  of  the  air  service  to  that  community  since  you  began  opera- 
tions and  a  comparison  of  that  service  to  relevant  periods  prior  to  your  opera- 
tions. We  would  be  interested  in  comparing  such  things  as  fares,  flight  frequency, 
volume  of  traflSc,  competitive  responses  of  air  carriers,  carrier  revenues,  costs 
and  profitability  in  the  Harlingen  market,  and  the  response  of  the  community 
to  the  availability  of  air  service.  To  the  extent  this  information  and  supporting 
data  is  available  and  can  be  compiled,  we  would  most  appreciate  it  if  you  would 
supply  it  to  us  at  your  earliest  convenience. 

I  want  to  thank  you  for  the  enlightened  and  valuable  participation  you  have 
given  to  the  hearings  held  by  the  subcommittee.  Your  contribution  to  the  ongoing 
debate  on  regulatory  reform  of  air  regulation  has  been  substantial. 

I  look  forward  to  hearing  from  you. 
Sincerely, 

Philip  J.  Bakes,  Jr., 

Assistant  Counsel. 


Southwest  Airlines, 
Dallas,  Tex.,  May  7, 1975. 
Mr.  Philip  J.  Bakes,  Jr., 
Assistant  Counsel, 

Subcommittee   on  Administrative  Practice  and  Procedure, 
Washington,  D.C. 

Dear  Mr.  Bakes  :  Your  letter  of  May  2,  asking  for  certain  information  about 
our  service  to  Harlingen,  Texas  has  been  received. 

As  you  may  know,  Harlingen  is  located  in  the  very  middle  of  what  is  called  the 
Rio  Grande  Valley  area  of  Texas  and  our  service  was  designed  to  serve  the  entire 
area,  not  just  the  City  of  Harlingen.  Authority  for  this  service  was  granted  by 
the  Texas  Aeronautics  Commission  on  February  6,  1975,  and  we  began  service 
with  four  round  trips  daily  to  and  from  the  Harlingen  Airport  on  February  11, 
1975.  Our  service  is  provided  with  110-seat  Boeing  737  aircraft  and  operates 
nonstop  from  Harlingen  to  Houston,  Texas  and  thence  to  Dallas,  Texas  with 
connections  in  Houston  for  service  to  San  Antonio,  Texas. 

Harlingen  is  one  of  three  airports  located  in  the  Rio  Grande  Valley  which  re- 
ceives certificated  air  service.  Brownsville,  located  in  the  Lower  Rio  Grande 
Valley,  is  served  by  Braniff  Airways.  McAllen,  located  in  the  Upper  Rio  Grande 
Valley,  is  served  by  Texas  International,  and  Harlingen  was  served  exclusively 
by  Texas  International  until  our  service  began  on  February  11.  As  you  are  aware, 
Texas  International  was  on  strike  from  early  December,  1974  until  April  3,  1975. 
Therefore,  I  will  provide  you  with  April  1975  traflBc  boardings  at  the  three  air- 
ports and  compare  that  with  April  1974  passenger  boardings  as  follows  : 


April  1975         April  1974 


Percent 
change 


Brownsville. 
Harlingen... 
McAllen 


7,206 

6,181 

8,606 

3,153 

3,384 

6,340 

19, 196 


15, 682 


+  17 

+173 

-47 


+22 


The  only  Valley  airport  receiving  service  by  two  carriers  was  Harlingen  where 
Southwest  Airlines  carried  92  percent  of  the  boardings  and  Texas  International 
carried  8  percent. 
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As  to  fares,  Southwest  Airlines  charges  $25  including  federal  taxes  and  security 
charges  to  Houston  and  $40  to  Dallas  on  its  executive  class  flights  operating  be- 
tween 7  :00  a.m.  and  7  :00  p.m.  on  Mondays  through  Fridays.  Southwest  charges 
$15  to  Houston  and  $25  to  Dallas  and  San  Antonio  on  its  pleasure  class  flights 
operating  between  7  :00  p.m.  and  7  :00  a.m.  Mondays  through  Fridays  and  on  all 
flights  operating  on  Saturdays  and  Sundays.  The  comparable  CAB  coach  fare 
from  each  of  the  three  Valley  airports  was  $37.37  to  Houston  and  $53.37  to 
Dallas  through  April  28,  1975.  On  April  29,  1975  these  fares  were  further  in- 
creased to  $41.37  and  $56.37  respectively  by  order  of  the  CAB.  The  current  CAB 
fares  are,  therefore,  65  percent  higher  than  Southwest's  weekday  executive  class 
fare  and  176  percent  higher  than  Southwest's  evening  and  weekend  pleasure  class 
fare  to  Houston. 

Currently  I  believe  Braniff  has  four  daily  flights  to  and  from  Brownsville  Texas 
International  has  two  flights  to  and  from  Harlingen  and  five  flights  to  and  from 
McAllen.  I  have  no  information  on  their  schedule  frequencies  during  April  1974, 
but  you  may  obtain  same  from  the  OAG. 

The  only  competitive  response  by  the  CAB  air  carriers  has  been  to  raise  their 
fares  once  again  effective  April  29,  1975,  together  with  a  cutback  of  service  to 
Harlingen  by  Texas  International. 

For  my  own  amusement,  I  prepared  a  fuUj  allocated  statement  of  income  for 
our  March  1975  operation  to  the  Rio  Grande  Valley  which  indicates  that  we  made 
a  net  income  before  employees'  profit  sharing  and  Federal  income  taxes  of  $104,- 
398  on  a  fully  allocated  cost  basis.  A  copy  of  this  study  is  attached  for  your  con- 
sideration. 

The  response  to  our  frequent  low-fare  service  to  the  Rio  Grande  Valley  area 
has  been  tremendous.  One  of  this  area's  largest  industries  is  tourism,  which 
heretofore  has  been  largely  a  winter  operation  with  most  tourists  coming  from 
the  midwestern  area  of  the  United  States.  Their  summers  have  quite  often  been 
disasters,  but  with  the  new  low  fares  for  Texas  citizens,  they  anticipate  that 
this  summer  their  tourist  trade  will  be  just  as  large  as  it  is  in  the  winter  with 
the  tourists  coming  from  the  Houston,  San  Antonio,  and  Dallas  areas.  As  a  matter 
of  fact,  we  have  expedited  delivery  of  our  fifth  Boeing  737  from  October  1975  to 
July  1,  1975  so  as  to  handle  the  anticipated  surge  in  traffic  in  the  summer  months, 
with  the  attraction  being  solely  the  low  fares  Southwest  offers  the  public. 

Historically  Harlingen  has  boarded  approximately  %  as  much  traffic  as  have 
the  Brownsville  and  McAllen  Airports,  but  as  you  can  see  from  the  above  tabula- 
tion, with  Southwest's  service  in  April  it  boarded  more  traffic  than  either  of  the 
other  two  airports,  and  its  boardings  represented  45  percent  of  the  total  board- 
ings in  the  Rio  Grande  Valley.  We  frankly  expect  this  percentage  to  continue  to 
grow  in  the  future  months,  again  as  a  result  of  our  frequent,  low-fare  service  to 
the  Harlingen  Airport. 

If  I  may  provide  further  information,  please  advise. 
Cordially  yours, 

Mr.  Lamab  Muse, 

President. 

P.S. — Concerning  T.I.'s  boardings,  which  are  obviously  reduced  at  McAllen 
and  Harlingen,  you  must  remember  this  is  their  first  month  of  operation  after  a 
4-month  strike.  I  would  expect  their  boardings  to  show  very  nice  increases  during 
each  of  the  remaining  months  of  1975. 
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SOUTHWEST  AIRLINES  CO. 

STATEMENT  OF  INCOME 

March,   1975 


MARCH.   1975 


REVENUES 
Passengers 

Other  Revenues 

Total 

EXPENSES 

Trip  Costs 

Airborne  Hours  Costs 

Psgr.  Handling  Costs 

Aircraft  Ownership  Costs 

Fixed  Overhead  Costs 

Advertising  &  Promotion 

•      .    Total 

Income  Before  Emp.  P/S  &  Tax 


Total 

RGV 

Other 

System 

Route 

Routes 

$1,742,589 

$     348,989 

$1,393,600 

94.003 

18,826 

75, 177 

1.836,592 

367.815 

1,468,777 

435,016 

74.786 

360, 230 

160.486 

28,210 

132,276 

283,545 

51,428 

232,117 

277,080 

48.632 

228.448 

207.913 

33.843 

174,070 

62,780 

26,518 

36,262 

1.426.820 

263.417 

1.163.403 

$     409,772 

$     104,398 

$     305,374 

SOU THWhST  AIKLINES  CO 

EXPENSES 

March 

1975 

TOTAL  COMBINED  SYSTEM 

RGV  -  ROUTE 

OTHER  ROUTES 

Unit  Cost 

Amount 

Units 

Iln 

t  Cost 

Amount 

Units 

Unit  Cost 

Amount 

TRIP  COSTS 

Flight  Crews 

1,356 

i 

38.02 

i 

51.560 

238 

i 

38.02 

J 

9.049 

1.118 

i 

38.02 

$ 

42.511 

Hostesses 

25.55 

34.644 

25.55 

6.081 

25.55 

28,563 

Crew  Meals  &  Overnight 

7.58 

10.276 

7.58 

1.804 

7.58 

8.472 

Fuel.  Oil  Incl.  S/C 

224.42 

304.320 

224.42 

53.412 

224.42 

250,908 

Landing  Fees 

25.04 

33.950 

17.54  1/ 

4.174 

26.64 

29.776 

Pilot  Training  Costs 

.20 

266 

acnjal 

266 

-0- 

-0- 

1,356 

i 

320.81 

i 

435.016 

238 

» 

314.23 

$ 

74.786 

1.118 

% 

322.  21 

J 

360.230 

ADIBORNE  HOURS  COST 

Maintenance  Laljor 

933 

i 

43.  16 

i 

40. 267 

164 

i 

43.16 

$ 

7.078 

769 

5 

43.16 

» 

33.189 

0/S  Serv.  Si  Repairs 

48.63 

45.371 

48.63 

7.975 

48.63 

37.396 

Maint.  Materials 

48.00 

44,787 

48.00' 

7,872 

48.00 

36,915 

Shop  fit  Serv.  Supplies 

7.04 

6,564 

7.04 

1,155 

,, 

7.04 

5.409 

Net  Increase  A/W  Res. 

"^ 

25.18 

23,497 

4' 

25.18 

4,130 

25.  18 

19.367 

933 

i 

172.01 

$ 

160,486 

164 

i 

172. 01 

$ 

28.210 

769 

i 

172.01 

i 

132.276 

PASSENGER  HANDLING  COSTS 

Passenger  Hndlng.  Pers. 

91,136 

i 

.49 

i 

45,067 

16.537 

i 

.49 

% 

8.103 

74.599 

i 

.49 

$ 

36.964 

Reservations  Pers. 

.33 

29.902 

.33 

5,457 

.33 

24,445 

Security 

.22 

20.056 

.22 

3,638 

.22 

16,418 

Ramp,  Prov.  &  Bgge.  Hndl. 

.35 

31.577 

.35 

5,788 

.35 

25.789 

Bgge.  Claims  8.  Intrup.  Trip. 

.02 

1.599 

.02 

330 

.02 

1.269 

Psgr.  Bev.   8i  Supplies 

.45 

40.866 

.45 

7.442 

.45 

33.424 

Trf.  Comm.   &  Bad  Debt. 

.57 

52.481 

.57 

9.426 

.57 

43.055 

Psgr.  Llab.  Ins. 

.37 

33.564 

.37 

6.118 

.37 

27.446 

Payroll  Burden 

.31 

r 

28.433 
283.545 

16.537 

~ 

.31 
3.11 

T 

5.126 
51.428 

74.599 

v 

.31 
3.11 

v 

23.307 

91,136 

3.11 

232,117 

AIRCRAFT  OWNERSHIP  COST 

Property  Ins.  &  Taxes 

4 

9.813 

J 

39.253 

2/ 

2/$ 

6.890 

> 

32,363 

Depreciation 

34.050 

136. 199 

23.905 

112,294 

Dept  Expense 

4 

25.407 

T 

101.628 
277.080 

1/ 

i 

17.837 
48.632 

T 

83.791 

69.270 

2/ 

228,448 

FIXED  OVERHEAD  AND  ADM.       - 

1 

207.913 

i 

207.913 

1' 

3/ 

33.843 

174,070 

ADVERTISING  AND  PROMOTION 

1 

62.780 

i 

62.780 

i' 

»/ 

26.518 

36,262 

TOTAL  EXPENSES 

$1,426,820 

i_ 

263.417 

^ 

,163,403 
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SOUTHWEST  AIRLINES  CO. 

EXPLANATORY  NOTES 

March,  1975 


1/     The  238  trips  allocated  to  the  RGV  route  are  those  trips  which 
landed  at  or  departed  from  the  Harlingen  Airport  from  or  to  the 
other  three  cities  served  by  Southwest  Airlines.     The  lower 
unit  cost  reflects  the  lower  unit  cost  of  landings  at  the  Harlingen 
Airport. 

2/    Prorated  on  the  basis  of  trips  operated  on  RGV  route  to  total 
trips  operated  on  combined  systems. 

3/    March  expenses  total  $207,913 

Less:    Cost  of  prtg.  Annual  Reports  13,  978 

Adjusted  March  expenses  $193,  935 

January  Expenses  160,092 

Increase  applied  100%  to  RGV  Route  $  33,843 

4/    March  Advertising  Expenses  $  62,780 

January  Advertising  Expenses  36,  262 

Increase  applied  100%  to  RGV  Route  $  26,518 

WlLNEE    &    SCHEINEE, 

Washington,  B.C.,  May  9, 1975. 
Re  Southwest  Airlines. 
Philip  J.  Bakes,  Jr., 
Assistant  Counsel, 

Subcommittee  on  Administrative  Practice  and  Procedure, 
Washington,  B.C. 

Deab  Phil:  Lamar  Muse  has  asked  that  I  respond  on  behalf  of  Southwest 
Airlines  to  your  letter  of  May  2  requesting  information  on  Southwest's  service  to 
Harlingen,  Texas.  At  the  same  ti^pe  I  will  cover  the  subject  of  Southwest's  ad- 
ditional submission  for  the  record  of  the  subcommittee's  recent  hearings,  which 
we  have  discussed. 

To  take  up  the  last  matter  first,  we  have  reviewed  Southwest's  answers  to  the 
subcommittee's  questionnaire,  submitted  on  December  12,  1974  and  supplemented 
on  January  3,  1975.  "We  believe  that  those  answers,  together  with  the  following 
additional  material,  should  provide  complete  information  for  the  record  concern- 
ing Southwest. 

Turning  now  to  Harlingen,  we  believe  the  subcommittee  will  agree  that  South- 
west has  in  a  very  short  time  demonstrated  that  its  high-quality  service  at  low 
fares  will  greatly  stimulate  traffic  even  in  smaller  markets.  From  February  11 
when  Southwest  began  service,  Harlingen  boardings  have  soared  over  levels  of 
the  previous  year.  Details  are  given  in  the  attached  table.  In  March  1974,  Texas 
International  Airlines  had  its  biggest  month  ever  at  Harlingen,  when  it  boarded 
3,804  passengers.  This  March,  with  TI  on  strike  Southwest  boarded  8,194  pas- 
sengers. The  trend  continued  in  April,  when  TI  resumed  a  token  service  pattern  at 
Harlingen ;  total  boardings  at  the  airport  were  8,636  as  compared  to  3,153  a  year 
earlier.  (Bear  in  mind  that  these  boardings  represent  only  about  one-half  of  the 
traffic  into  and  out  of  Harlingen. ) 
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This  great  stimulation  produced  by  Southwest  was  not  at  the  expense  of  CAB 
carriers  and  brought  much  trallic  growth  to  the  entire  lower  Kio  Grande  Valiey. 
In  March  1974  BranifE  and  TI  boarded  16,792  passengers  from  the  three  Valley 
airports — Harlingen,  McAllen  and  Brownsville.  This  was  the  largest  traflfic 
month  in  the  history  of  their  Valley  service.  A  year  later,  with  only  Harlingen 
and  Brownsville  receiving  service  because  of  the  TI  strike,  Valley  boardings 
totalled  19,832 — an  increase  of  18  percent.  And  April  traffic  for  the  whole  Valley 
was  23  percent  ahead  of  a  year  earlier. 

Braniff  at  Brownsville  in  March  boarded  virtually  the  same  number  of  people 
it  had  in  January  when  it  operated  the  only  service  in  the  Kio  Grande  Vaiiey. 
BranifE's  April  traflfic  was  17  percent  ahead  of  the  1974  month.  This  clearly  indi- 
cates that  Southwest  does  not  divert  traffic  from  CAB  carriers  which  are  aggres- 
sive competitors.  It  repeats  Southwest's  exx)erience  in  the  Dallas-Houston  and 
Dallas-San  Antonio  markets.  And  in  considering  these  results,  please  keep  in 
mind  that  Braniflf  did  not  lower  its  fares  to  meet  those  of  Southwest  which  are 
some  23-60  percent  lower ;  yet  BranifE  was  able  to  maintain  its  traffic. 

Turning  to  the  schedules.  Southwest  began  operations  with  4  daily  round  trips 
to  Dallas  via  Houston,  well  spaced  throughout  the  day  and  using  the  close-in 
airports  which  are  best  for  most  local  passengers.  Three  daily  round  trips  served 
San  Antonio  via  connection  at  Houston.  All  weekend  flights  in  all  markets  (oper- 
ated at  somewhat  reduced  frequency ) ,  25  percent  of  the  Houston-Dallas  weekday 
trips,  and  all  San  Antonio  services  were  at  Southwest's  very  low  pleasure  class 
fares.  VTithin  a  few  weeks  the  demand  was  so  great  that  it  added  more  service, 
including  nonstop  Harlingen-Dallas  north  and  southbound  flights  operated  Fri- 
day and  Sunday  evenings. 

As  to  the  other  airlines,  we  believe  that  our  competitive  presence  (first  as  an 
applicant  before  the  Texas  Aeronautics  Commission  for  more  than  a  year  and, 
since  this  February  11  in  actual  operations)  has  resulted  in  improved  service 
by  Braniff.  Braniff  today  operates  five  round  trips  between  Brownsville  and 
Dallas  while  three  serve  Houston.  In  April  1974  it  offered  Brownsville  only  three 
Dallas  and  two  Houston  round  trips. 

TI,  on  the  other  hand,  has  virtually  withdrawn  from  Harlingen  while  trying 
to  preserve  a  monopoly  at  McAllen.  When  TI  reinstated  operations  in  early  April 
after  its  strike,  its  Dallas-Harlingen  service  was  cut  to  1^/^  2-stop  round  trips, 
requiring  Harlingen  travelers  to  backhaul  over  McAllen.  Harlingen-Houston 
passengers  were  offered  two  round  trips,  again  with  the  McAllen  backhaul  which 
adds  about  70  percent  to  their  travel  time.  In  both  Harlingen's  markets,  TI's 
service  had  been  greater  a  year  earlier.  At  the  same  time  TI's  monopoly  McAllen 
frequencies  were  increased  23  percent  over  a  year  earlier.  TI  kept  its  higher 
fares  at  both  McAllen  and  Harlingen.  As  you  can  imagine,  its  traffic  since  resum- 
ing service  has  not  been  spectacular. 

TI  is  asking  the  CAB  for  permission  to  suspend  aU  operations  at  Harlingen 
which  the  city  is  vigorously  contesting,  for  as  long  as  Southwest  is  flying  there. 
TI  also  is  seeking  a  large  increase  in  subsidy.  Incidentally,  during  Southwest's 
own  Valley  case  before  the  TAC  McAllen  supported  TI  and  opposed  us  while 
Harlingen  testified  in  our  favor. 

You  also  asked  about  costs  and  profitability.  Southwest's  Harlingen  operations 
are  averaging  about  68  passengers  per  flight  (about  a  60  percent  load  factor) 
and  are  quite  profitable  even  at  its  low  fares,  for  reasons  explained  in  Mr.  Muse's 
testimony.  During  the  first  quarter  of  this  year  the  company  earned  $673,000  as 
compared  to  $605,000  the  preceding  year.  Braniff's  Va^ey  operations  should  be 
profitable  at  its  traffic  and  fare  levels.  TI's  financial  results  are  heavily  infiuenced 
by  its  strike,  of  course.  The  carrier  has  given  the  CAB  figures  which  it  claims 
prove  it  lost  money  competing  with  Southwest,  but  Harlingen  has  filed  a 
very  detailed  answering  analysis  disputing  these  figures.  Southwest,  of  course, 
does  not  have  access  to  its  competitors'  financial  data  for  the  Valley. 

In  sum,  we  feel  Southwest  has  prov^en  that  its  competition  has  greatly  im- 
proved service  without  harming  anyone.  The  public  response  has  been  extremely 
enthusiastic.  In  part  this  is  because  Southwest's  ^ower  fares  have  saved  Valley 
passengers  over  $500,000  in  the  first  2  months  alone.  All  of  this  proves.  Southwest 
believes,  that  its  brand  of  service  will  work  well  in  both  large  markets  like 
Dallas-Houston  and  smaller  areas  like  the  Rio  Grande  Valley. 

Some  detailed  statistics  are  enclosed  with  this  letter.  Please  let  us  know  if  we 
can  provide  anything  else. 
Sincerely  yours, 

Paul  T.  Seligson. 
Attorney  for  Southwest  Airlines  Company. 
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TABLE  1.— TOTAL  VALLEY  AREA  BOARDINGS 


Harlingen       Brownsville 


McAllen 


Total 


January: 

1974. 

1975. 
February: 

1974. 

1975. 
March: 

1974. 

1975. 
April: 

1974. 

1975. 


3,426 
(0 

5,419 
11,815 

5,172 

14,017 
11,815 

3,325 
3,600 

5,821 
10, 387 

5,066 

14,212 
13,  397 

3,804 
8,194 

6,936 
11,638 

6,052 

16, 792 
19, 832 

3,153 
8,636 

6,181 
7,206 

6,349 
3,384 

15, 683 
19, 226 

•  Texas  International  on  strike;  resumed  operations  Apr.  4.  Southwest  Airlines  began  service  Feb.  11, 1975. 
TABLE  2.— COMPARATIVE  COACH  FARES  (MAY  1,  1975) 


Texas 
International 


Braniff 


Southwest 


Valley: 

Dallas $56 

Houston 41 

San  Antonio 41 


$56 
41 


$25-40 

15-25 

25 


Note:  Valley  fares  for  CAB  carriers  are  the  same  from  all  3  airports.  Tax  included.  In  each  case,  the  lower  of  South- 
west's  fares  is  its  pleasure  class,  available  to  all  passengers  oi  83  of  143  weekly  flights. 


TABLE  3.— SERVICE  BEFORE  AND  AFTER  SOUTHWEST 


Market 


Before  April  1974 


After  April  1975 


Harlingen-Houston TI-2  nonstop,  1-1  stop TI-2-1  stop,  SW-4  nonstop. 

Houston-Harlingen do Do. 

Harlingen-Dallas TI-2-1  stop TI-2-2  stops,  SW-4-1  stop. 

Dallas-Harlingen TI-2-1  stop,  1-2  stops TI-1-2  stops,  SW-4-1  stop. 

McAlhn-Houston    TI-2  nonstop,  2-1  stop TI-2  nonstop,  2-1  stop. 

Houston-McAllen    do TI-1    nonstop,    1-1    stop,    2-2 

stops. 

McAllen-Dallas TI-1-1  stop,  1-3  stops TI-3-1  stop,  1-2  stops. 

Dallas-McAllen TI-1-1    stop,    1-2    stops,    1-3    TI-1-1    stop,    2-2    stops,    1-3 

stops.  stops. 

Brownsville-Houston BN-2  nonstop BN-3  nonstop. 

Houston-Brownsville.. do Do. 

Brownsville-Dallas BN-1  nonstop,  2-1  stop BN-2  nonstop,  3-1  stop. 

Dallas-Brownsville do Do. 


Total  valley  ■ 


37 


61 


1  Includes  some  duplications,  e.g.,  Harlingen-McAllen-Dallas  counted  twice.  Also  includes  San  Antonio  services. 
Note:  Includes  only  flights  operating  at  least  Mondays  through  Fridays. 

TABLE  4.— SAVINGS  BY  SOUTHWEST  VALLEY  PASSENGERS  (FEB.  11-APR.  13,  1975) 


Dallas 


Houston      San  Antonio 


Total 


HRL  boardings 

Southwest  fares 

CAB  fares 

Savings  per  fare 

Savings  to  passengers  boarding  in  the  valley.. 

Savings  to  passengers  boarding  in  SAT,  DAL,  and  HOU. 

Total  savings  to  passengers 


5, 522 

8,362 

1,893 

15. 777 

$25-40 

53 

13-28 

$15-25 

37 

12-22 

$25  ... 
38  ... 
13  ... 

$268, 619 

268, 619 

537, 238 


Calculated  on  the  basis  of  percentages  of  Southwest's  frequencies  being  pleasure 
class;  boardings  outside  the  Valley  assumed  equal  to  those  at  Harlingen.  CAB 
fares  shown  above  increased  to  $56  in  Dallas  and  $41  in  Houston  and  San  Antonio 
markets  effective  April  29, 1975. 
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Mr.  Dingivan  joined  the  National  Air  Carrier  Association  in  1969 
as  its  vice  president.  Prior  to  this  he  was  an  officer  in  the  U.S.  Air 
Force  for  27  years,  where  he  worked  closely  with  civil  air  industry  and 
Government  agencies. 

Mr.  Anker.  Mr.  Chairman,  I  do  not  think  you  have  my  name.  My 
name  is  Jerry  Anker;  I  am  with  the  law  firm  of  Lichtman,  Abeles, 
Anker  &  Nagle.  We  are  counsel  for  the  National  Air  Carriers 
Association. 

Senator  Kennedy.  All  right,  would  you  like  to  start  in  on  your 
testimony  ? 

Mr.  Dingivan.  Yes,  sir.  Because  of  the  time,  Senator,  I  would  like  to 
reduce  my  statement  to  about  five  key  points,  and  I  will  make  my 
statement  available  for  the  record. 

Senator  Kennedy.  In  just  2  minutes  I  will  be  with  you. 

[A  brief  recess  was  taken.] 

STATEMENT  OF  EDWARD  A.  DINGIVAN,  VICE  PRESIDENT,  NATION- 
AL AIR  CARRIER  ASSOCIATION,  ACCOMPANIED  BY  JERRY  D. 
ANKER,  COUNSEL,  NATIONAL  AIR  CARRIER  ASSOCIATION 

Mr.  Dingivan.  If  I  may,  I  would  like  to  reduce  my  statement  to 
about  five  key  points  and  embellish  those  just  a  little  bit,  and  if  you 
have  any  questions 

Senator  Kennedy.  That  will  be  fine. 

Mr.  Dingivan.  The  first  point  is  that  planeload  charters  are  in- 
herently a  more  efficient  form  of  air  transportation  than  scheduled 
service.  This  is  because  charters  operate  at  or  near  100  percent  load 
factors  and,  thus,  do  not  involve  any  significant  cost  of  unused  space, 
that  is,  empty  seats. 

Scheduled  services,  however,  if  they  are  to  be  adequate  and  provide 
the  flexibility  required  by  business  travelers  and  other  users,  cannot 
operate  at  charter  load  factors,  so  that  scheduled  passengers  must  bear 
the  cost  of  unused  capacity. 

My  second  point  is  historically  the  CAB  has  adopted  a  laissez  faire 
attitude  toward  charter  rates,  but  it  now  appears  that  it  may  seek  to 
regulate  such  rates  more  actively.  Any  regulation  of  charter  rates  must 
be  flexible  in  nature  and  take  account  of  the  many  variables  which  go 
into  the  pricing  of  charters ;  season,  direction,  whether  the  charters  are 
back  to  back  or  one  way  ferry  mileage,  and  so  forth. 

It  is  interesting  to  note  that  the  Department  of  Transportation  has 
recently  circulated  within  the  executive  agencies  another  revised  set 
of  criteria  for  North  Atlantic  charter  rates,  so  I  guess  we  are  still 
facing  the  possible  issue  of  mi  nimum  charter  rates. 

The  third  item  is  the  matter  of  scheduled  fares.  One  of  the  chief 
concerns  of  this  subcommittee  as  well  as  millions  of  air  travelers  is 
why  scheduled  fares  are  so  Jiigh.  One  important  reason,  as  paradoxi- 
cal as  it  may  sound,  is  that  the  airlines  offer  so  many  below  cost  dis- 
count fares.  In  recent  years  the  scheduled  airlines  have  introduced  a 
wide  array  of  such  discount  fares:  Excursion  fares,  group  inclusive 
tour  (GIT)  fares,  affinity  and  nonaffinity  group  fares,  advanced  pur- 
chase fares,  and  many  others,  which  are  priced  substantially  below 
the  levels  of  so-called  normal  fares — coach  or  economy  fares.  Pass- 
engers utilizing  these  discount  fares  receive  essentially  the  same  service 
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as  normal  fare  passengers.  They  ride  on  the  same  airplanes,  sit  in  the 
same  cabins,  receive  the  same  meals  and  other  amenities.  They  do  not, 
however,  pay  their  full  share  of  the  cost  of  the  service  they  are  getting. 
In  the  long  run,  the  dili'erence  has  to  be  made  up  somewhere.  It  is  made 
up  by  charging  the  normal  fare  passengers  higher  prices  than  would 
otherwise  be  required. 

The  fourth  point  is  the  CAB  has  established  a  fair  and  rational 
policy  toward  discount  fares  in  its  Domestic  Passenger  Fare  Investi- 
gation Phase  5  discount  fares.  It  should  apply  that  policy  in  all  mar- 
kets, including  the  transatlantic  market.  It  should  not  compromise 
that  policy  under  pressure  from  lATA  carriers  or  foreign  govern- 
ments. 

And  the  last  point,  a  rational  cost-based  fare  structure  will  enable 
both  scheduled  and  supplemental  carriers  to  earn  a  fair  return  and 
will  assure  to  all  classes  of  passengers  the  broadest  possible  range  of 
air  transportation  services  at  the  lowest  possible  prices. 

Senator  Kennedy.  Mr.  Anker,  would  you  care  to  make  any 
comment  ? 

Mr.  Anker.  No,  Senator,  not  unless  there  are  questions  that  I  can 
help  to  answer. 

"scheduled  airlines"  discounts  as  "unfair  competition"  to  the 
supplemental  carriers 

Senator  Kennedy.  All  right.  What  can  you  tell  us  about  the  conten- 
tion that  the  CAB  fare  structure  favors  regular  fare  passengers  to 
subsidize  discount  fares,  which  really  are  below  cost,  and  that  these 
discount  fares  are  driving  the  charter  airlines  out  of  business  ? 

Mr.  Dingivan.  Well,  based  upon  analyses  that  we  have  done  over 
a  period  of  time,  and  you  can  see  from  the  record  that  the  scheduled 
carriers  themselves  have  established  through  the  lATA  structure,  the 
economy  and  first-class  fares  have  continued  to  rise  and  at  the  same 
time  lATA  has  been  introducing  lower  and  lower  promotional  fares, 
and  these  promotional  fares  are  designed  to  compete  directly  against 
charters  which  we  operate,  even  though  the  scheduled  carriers  them- 
selves have  the  right  and  do  operate  charters.  As  a  matter  of  fact,  Pan 
American  is  the  largest  charter  operator  in  the  Atlantic. 

The  point  is  that  the  promotional  fares  that  are  proposed  are  not 
really  being  used  for  the  purpose  that  the  CAB  originally  conceived 
the  promotional  fare,  to  promote  traffic.  They  are  used  in  a  rifle 
manner  to  target  in  on  charters  and  thereby  create  what  we  consider 
to  be  a  predatory  situation  in  our  market  area. 

Now  maybe  Mr.  Anker  would  like  to  amplify  from  that  point. 

Mr.  Anker.  Well,  let  me  mention  another  example  which  was  re- 
ferred to,  I  think,  briefly  in  the  formal  statement  that  Mr.  Dingivan 
has  submitted.  In  the  Hawaii  market,  1968,  the  scheduled  carriers 
introduced  the  so-called  GIT  fares.  Now  at  that  time  the  Hawaiian 
market  was  a  very  important  market  for  the  supplemental,  so-called 
inclusive  tour  charters.  These  GIT  fares  were,  I  think,  admittedly 
created  to  compete  with  those  charter  services.  The  effect  of  them  was 
essentially  to  wipe  out  all  inclusive  tour  charters  to  Hawaii.  That  was 
the  effect  in  terms  of  the  supplemental  carriers. 
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In  1971,  for  example,  the  volume  of  ITC  service  in  that  market  was 
reduced  by  95  percent  from  what  it  had  been  before  these  fares  were 
introduced.  And  even  today  there  is  virtually  no  traffic,  charter  traffic, 
to  Hawaii  compared  to  what  it  had  been  before  the  introduction  of 
those  fares. 

Now  on  the  scheduled  side  of  it,  the  effect  of  those  fares  has  been  to 
cause  the  scheduled  carriers  enormous  losses.  They  are  operating  at  a 
loss  in  that  market  today,  so  they  have  come  to  the  CAB  and  they 
have  asked  for  increases,  very  substantial  increases,  particularly  in 
the  normal  fare  area.  That  case  is  now  in  litigation  and  I  do  not  want 
to  comment  on  it  to  too  great  an  extent,  but  the  computations  which 
have  been  made  in  that  proceeding  indicate  that  if  the  normal  fares 
were  computed  without  regard  to  the  discount  fares  and  the  dilution 
in  revenues  resulting  from  discount  fares,  the  normal  fares  in  that 
market  could  actually  be  reduced  rather  than  increased.  And  that  is 
an  example  of  what  we  are  talking  about  when  we  talk  about  the 
predatory  use  of  the  discount  fares  to  compete  unfairly  with  charters. 

Senator  Kennedy.  Where  is  the  Justice  Department's  on  this  ?  Why 
are  they  not  looking  into  this  matter  of  predatory  price  cutting  ? 

Mr.  DiNGivAN.  I  do  not  know  where  they  are.  Senator.  We  did  meet 
with  the  Justice  Department  about  3  years  ago  and  used  this  particular 
case  of  Hawaii  as  an  example,  and  I  guess  at  that  time  they  did  not 
see  fit  to  pursue  that  particular  area. 

Senator  Kennedy.  Does  it  fall  within  the  Board's  regular 
standards  ? 

Mr.  Anker.  Well,  I  guess  that  is  the  issue  which  the  Board  is  now 
looking  at  as  far  as  Hawaiian  fares  are  concerned.  On  the  interna- 
tional side,  the  Board  has  yet  really  to  apply  its  policies.  They  have 
made  a  lot  of  announcements  about  it.  They  have  said  on  repeated 
occasions,  both  in  orders  passing  upon  the  lATA  fares  and  also  in 
press  releases  or  statements  to  the  U.S.  carriers  in  advance  of  lATA 
conferences,  that  the  Board  wants  I  AT  A  to  simplify  the  rate  struc- 
ture on  the  Atlantic,  to  eliminate  uneconomic  discount  fares,  and  to 
raise  the  level  of  any  remaining  discount  fares.  That  is  Board  policy. 

But  up  until  now  they  have  not  succceeded  in  requiring  the  lATA 
carriers  to  meet  that  policy.  At  this  very  moment,  as  I  think  the  state- 
ment points  out,  there  is  a  new  lATA  fare  agreement  pending  before 
the  Board,  and  it  remains  to  be  seen  whether  the  Board  is  going  to  take 
any  action  with  respect  to  those  fares. 

Mr.  DiNGivAN.  As  a  followup  to  that,  Senator,  in  one  case — and  I 
refer  to  it  in  my  statement — it  is  an  opinion  rendered  by  two  members 
of  the  Board,  Minetti  and  West,  and  I  just  will  quote  one  short  part 
of  it,  if  I  may,  where  in  commenting  upon  the  lATA  fare  package 
which  they  had  approved  at  the  time  reluctantly,  they  indicated : 

Today's  fare  structure  reflects  a  consistent  policy  by  the  scheduled  carriers 
to  offer  one  or  more  low  fares  regardless  of  costs  in  an  effort  to  compete  for  that 
segment  of  the  travel  market  which  would  otherwise  be  attracted  by  charter 
services  and  fares. 

Now  this  particular  opinion  and  dissent  I  think  is  an  important 
document,  and  I  would  like  to  suggest  that  you  may  want  to  make  it  a 
part  of  the  record. 

Senator  Kennedy.  Fine.  We  will  get  a  chance  to  examine  it. 

[The  opinion  and  dissent  referred  to  above  follow :] 
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Before  the  Civil  Aeronautics  Board,  Washington,  D.C. 

Order  74-10-106 

[Docket  26494,  Agreement  CAB  24623,  R-1  through  R-40] 

Agreement  adopted  by  the  Traffic  Conferences  of  the  International  Aib  Trans- 
port Association  relating  to  North  and  Midatlantic  passenger  fares. 

ORDEB 

By  Order  74-9-21,  the  Board  established  procedural  dates  for  the  receipt  of 
carrier  justification,  comments  and/or  objections  by  interested  persons,  and  reply 
comments,  on  an  agreement  of  tlie  carrier  members  of  the  International  Air 
Transport  Association  (lATA)  which  would  establish  North  and  midatlantic 
passenger  fares  for  the  period  November  1,  1974  through  March  31,  1976. 

Generally  spealung  the  agreement  would  increase  all  current  fares  by  amounts 
ranging  from  3.6  percent  for  the  shoulder-season  normal  economy  fare  to  more 
tlian  19  percent  for  the  winter  affinity-group  fare.  The  14/21-day  and  22/45-day 
excursion  fares  would  be  increased  on  the  order  of  7.5  percent  and  18.0  percent, 
respectively.^  The  agreement  also  proposes  a  new,  advance-purchase  excursion 
(APEX)  fare  at  levels  essentially  at  the  present  22/45-day  excursion  fare.  Res- 
ervations and  full  payment  (subject  to  a  25  percent  charge  for  cancellation  prior 
to  departure)  would  be  required  two  calendar  months  before  departure;  a 
minimum/maximum  stay  of  22/45  days  would  apply ;  no  stopovers  would  be  per- 
mitted ;  and  sales  would  be  limited  to  20  percent  of  each  carrier's  weekly  economy- 
class  capacity  between  any  two  points." 

The  agreement  includes,  as  a  lecommended  practice  rather  than  a  binding  agree- 
ment, the  minimiun  charter  rate  structure  tentatively  agreed  to  at  the  Ft.  Laud- 
erdale meeting  of  North  Atlantic  charter  fare  conference  this  Jime.'  This  agree- 
ment has  not  been  finalized  and  the  agreement  on  fares  for  schduled  service 
here  before  us  includes  an  escape  clause  providing  for  a  special  lATA  meeting  to 
determine  whether  the  package  should  become  effective  in  this  event. 

Certain  amendments  in  conditions  applicable  to  various  fares  are  also  proposed. 
The  minimum  group  size  for  the  all-year  14/21-day  group  inclusive  tour  (GIT) 
fare  would  be  reduced  from  15  to  10  persons,  and  the  minimum  tour  price  in- 
creased from  $100  to  $120  for  the  first  14  days,  and  from  $7  to  $10  per  day  there- 
after.*  Youth  fares  from  Canada  to  Europe  would  be  retained,  but  a  new  resi- 
dence requirement  would  exclude  holders  of  U.S.  passports  from  use  of  these 
fares  during  the  peak  season  (with  the  exception  of  those  who  present  either  an 
official  Canadian  immigrant  visa  or  student  visa,  or  documentary  evidence  of  at 
least  3  months'  residence  in  Canada ) .  Finally,  the  agreement  includes  a  new  4/9- 
day  incentive  group  fare  to  Israel  at  New  York/Boston-Tel  Aviv  levels  of  $461 
winter,  and  $517  shoulder,  applicable  for  groups  of  at  least  80  passengers. 

With  respect  to  midatlantic  fares,  the  agreement  proposes  a  general  increase  of 
five  percent  effective  November  1.  Fares  between  the  Western  Hemisphere  and 
traffic  conference  3  (Asia/Australia/Pacific)  via  Europe,  Africa  or  the  Middle 
East  are  proposed  to  be  increased  seven  percent. 

Statements  of  justification  and  supporting  data  have  been  submitted  by  Na- 
tional Airlines,  Inc.  (National),  Pan  American  World  Airways,  Inc.  (National), 
Pan  American  World  Airways,  Inc.  (Pan  American)  and  Trans  World  Airlines, 
Inc.  (TWA).  Comments  and/or  objections  to  the  agreement  have  been  filed  by 
Northwest  Airlines,  Inc.  (Northwest),  member  carriers  of  the  National  Air  Car- 
rier Association  (NACA),^  Saturn  Airways,  Inc.  (Saturn),  Overseas  National 
Airways,  Inc.  (ONA),  and  by  Donald  I.  Pevsner,  Esq.  The  Department  of  Trans- 
portation (DOT)  submitted  a  motion  to  file  an  otherwise  unauthorized  document 
to  which  it  attaches  its  comments.'  Reply  comments  have  been  filed  by  TWA. 


1  Present  and  prooosed  fares  for  New  York-London  travel  are  detailed  in  appendix  A. 

-  Sales  would  additionally  be  limited  to  50  percent  of  the  economy  class  capacity  of  the 
aircraft,  or  80  seats,  whichever  is  greater. 

^For  U.S. -originating  charters,  the  minimums  (net  price  to  carrier)  range  from  2.8 
cents  to  4.1  cents  per  seat-mile  depending  on  the  season  and  particular  aircraft  configura- 
tion. The  Dublic  selling  price  wo\ild  be  based  on  a  5.26  Dercent  markup  in  the  case  of 
afflnity/own  use/incentive  type  charters,  and  a  25  nercent  markup  based  on  the  rate  for 
aircraft  having  less  than  230  sea+s  in  the  case  of  ABC/TGC  charters. 

*  In  the  case  of  the  7/8-dny  Winter  GIT,  the  maximum-stay  period  would  be  extended 
to  10  days  for  traffic  originating  at  U.S.  west  coast  ooints. 

5  On  behalf  of  Capitol  Intern<»tionql  Airwiva,  Inc.,  Overseas  National  Airways,  Inc., 
Saturn   Airways,   Inc..  Trans  International  Airlines,  Inc.  and  World  Airways,  Inc. 

^  DOT'S  motion  will  be  granted. 
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CABBIEB   JUSTIFICATION 

All  three  U.S.  carriers  project  significant  increases  in  passenger  revenue  for 
1975  under  tlie  proposed  agreement  compared  with  the  results  anticipated  if 
status  quo  fares  were  retained.  National,  Pan  American,  and  TWA  indicated 
that  the  proposed  agreement  would  bring  about  an  improvement  in  operating 
results  of  $.3  million,  $22.8  million,  and  $26.4  million,  respectively,  and  would 
produce  rates  of  return  on  investment  of  19.4  percent,  1.0  percent  and  (0.4) 
percent.  TraflSc,  on  the  other  hand,  is  expected  to  decline  (1.5  percent,  2.3  percent 
and  2.8  percent )  under  the  proposed  fares  compared  with  the  anticipated  results 
under  status  quo  fares. 

In  their  accompanying  comments.  Pan  American  and  TWA  both  contend  that 
the  agreement  generally  meets  the  objectives  of  the  Board  as  stated  in  its  policy 
statement  issued  prior  to  the  Fort  Lauderdale  TATA  Conference  in  June  1974. 
The  agreement  would  introduce  a  new  22/45-day  advance-purchase  excursion 
fare  for  individual  travel,  whereas  historically  the  lowest  fares  have  been  avail- 
able only  for  group  travel,  the  level  of  which  is  higher  than  the  present  22/45-day 
excursion  fare  and  the  availability  of  which  is  so  restricted  that  fewer  passengers 
will  use  the  fare  than  has  been  the  case  in  the  past  with  the  lowest  promotional 
fare.  Increases  in  other  fares  in  the  structure,  the  carriers  contend,  comply  with 
the  Board's  objectives  in  terms  of  being  more  cost  related  while  at  the  same  time 
reducing  significantly  the  spread  between  normal  economy  fares  and  discount 
fares. 

TWA  indicates  that  exi)eriments  such  as  merger  of  the  14/21-day  and  22/45-day 
excursion  fares  and  elimination  of  the  group  inclusive  tour  fares  as  mentioned 
in  the  Board's  policy  statement  would  severely  handicap  the  U.S. -flag  carriers' 
efforts  to  improve  their  financial  position  since  a  significant  portion  of  the  traflSc 
would  be  subjected  to  very  large  fare  increases  with  a  consequent  adverse  impact 
on  the  market. 

Pan  American  alleges  that  the  revenue  improvement  which  would  result  from 
this  agreement  represents  the  maximum  amount  of  profit  improvement  feasible 
at  the  present  time.  Approval  of  the  agreement  will  permit  Pan  American  to  make 
important  strides  in  reducing  its  operating  loss,  although  it  will  still  fall  short  of 
enabling  the  carrier  to  reach  an  operating  breakeven  result.  In  view  of  the  over- 
all economic  situation,  prior  fare  increases  this  year,  the  charter-scheduled  carrier 
competitive  environment,  and  recent  disappointing  declines  in  traflSc,  additional 
relief  through  fare  increases  is  not  a  realistic  possibility  in  the  immediate  future 
on  the  Atlantic.  Further  profit  improvement,  the  carrier  contends,  must  come 
from  the  elimination  of  excess  capacity  and  discriminatory  practices  against 
U.S.-flag  carriers. 

COMMENTS 

Northwest  suggests  that  the  ticketing  and  reservations  procedures  associated 
with  the  APEX  fare  will  require  special  handling  and  expense  for  the  domestic 
carriers  selling  this  fare.  Because  there  are  no  provisions  for  the  pro-ration  of 
the  25  percent  nonrefundable  deposit,  the  domestic-selling  carrier  could  be  in- 
volved in  a  great  deal  of  time  and  expense  with  no  reimbursement  in  the  event 
of  passenger  cancellation.  Northwest  urges  the  Board  to  condition  approval  of 
the  agreement  so  that  carriers  not  engaged  in  transatlantic  air  travel  be  precluded 
as  the  ticketing  or  reservation-making  carrier.  Under  the  terms  of  the  Northwest 
proposal,  the  passenger  would  make  this  reservation  and  be  ticketed  by  a  travel 
agent  or  a  transatlantic  carrier,  and  the  latter  would  in  turn  make  the  reserva- 
tion on  the  domestic  carrier.  Such  a  procedure.  Northwest  contends,  would  en- 
sure that  the  domestic  market  does  not  incur  expenses  attributable  to  trans- 
atlantic carriage. 

Donald  L.  Pevsner  opposes  the  agreement.  Mr.  Pevsner  contends  that  the  sig- 
nificant increase  in  the  22/45-day  excursion  fare  cannot  begin  to  be  justified  by 
the  rising  cost  of  fuel.  The  net  result  of  the  agreement,  Mr.  Pevsner  alleges,  is  to 
limit  the  passenger  who  cannot  afford  high  transatlantic  fares  to  an  extremely 
restrictive  APEX  fare  at  essentially  the  level  of  today's  22/45-day  excursion 
fare.  It  is  therefore  highly  probable  that  a  large  percentage  of  this  market  will 
simply  forego  transatlantic  travel.  Mr.  Pevsner  poses  the  question  as  to  whether 
an  empty  seat  is  preferable  to  the  present  uneconomic  22/45-day  excursion  fares. 
With  reference  to  the  residence  requirement  proposed  for  youth  fares  out  of 
Canada,  Mr.  Pevsner  contends  that  this  is  a  noxious  and  unwarranted  interfer- 
ence with  the  freedom  of  a  U.S.  air  traveler  who  otherwise  meets  the  requirements 
of  these  fares.  If  the  carriers  believe  these  fares  to  be  uneconomic,  they  should  be 
wholly  discontinued.  The  carriers  are  obviously  making  money  with  these  fares, 
Mr.  Pevsner  contends,  since  they  are  being  continued  and  accordingly  they  should 
not  be  denied  to  U.S.  residents.  Mr.  Pevsner  concludes  that  if  the  desired  eco- 
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nomic  turnaround  is  not  produced  by  raising  the  fares  again  and  again,  the  entire 
fare  structure  should  be  revised  to  achieve  uniform  equity. 

NACA  directs  its  comments  to  the  inclusion  of  passenger  charter  rates  in  an 
lATA  fare  agreement  albeit  on  a  recommended  basis  and  principally  for  the  pur- 
pose of  establishing  an  escape  resolution.  NACA  urges  that  the  Board  make  clear 
that  approval  of  the  resolutions  would  not  in  respect  constitute  a  precedent  for 
the  adoption  of  charter  rate  agreements  at  lATA  traffic  conferences,  from  which 
charter-only  airlines  are  excluded. 

Saturn  is  concerned  with  any  attempt  by  the  Board,  through  approval  of  the 
lATA  agreement  o«r  by  other  means,  to  impose  upon  the  supplemental  carriers  the 
charter  rates  contained  in  the  recommended  practice.  This  concern  is  heightened 
by  the  proposed  level  and  conditions  on  the  APEX  fares,  which  are  designed  to 
compete  directly  with  charters  and  which  Saturn  contends  smack  strongly  of 
"part  charters."  It  is  contended  that  the  low  level  of  these  fares  (which  are  dis- 
counted from  43  to  46  percent  below  economy  fares),  coupled  with  capacity  limita- 
tions which  will  permit  substantial  use,  could  lead  to  unfair  competitive  practices 
through  various  merchandising  techniques,  violations  of  the  Federal  Aviation 
Act,  and  extreme  damage  to  the  supplementals  ^'  ONA  expresses  similar  concern 
about  the  capacity  aspects  of  the  proposed  APEX  fares 

DOT  recommends  the  agreement  be  approved  by  the  Board  as  it  should  ap- 
prove both  TWA's  and  Pan  American's  financial  posture.  DOT  has  reservations  as 
to  whether  stopover  charges  properly  reflect  carrier  costs  for  such  service  point- 
ing out  the  failure  of  the  carriers  to  address  this  question.  DOT  suggests  that 
the  Board  condition  its  approval  to  require  that,  where  applicable,  stopover 
charges  be  increased  to  $30  in  order  to  compensate  carriers  more  appropriately 
for  the  cost  of  providing  service. 

REPLIES 

TWA  has  replied  to  the  comments  of  NACA,  ONA,  Saturn,  and  Donald  L. 
Pevsner,  urging  that  the  Board  reject  the  relief  requested.  In  responses  to 
NACA's  comments,  TWA  indicates  that  the  agreement  is  premised  on  the  estab- 
lishment of  a  meaningful  charter  floor,  in  the  absence  of  which  scheduled  carriers 
will  be  forced  to  lower  promotional  fares  to  preclude  further  traffic  diversion  to 
the  supplemental  charter  carriers  and  minimize  financial  losses  during  1975. 
Saturn's  assertion  that  the  APEX  fares  smack  strongly  of  "part  charter,"  TWA 
contends,  is  utterly  false,  TWA  states  that  the  APEX  fares  are  not  group  fares 
but  individual  fares,  established  at  higher  levels  than  the  1974  22/45-day  excur- 
sion fares  and  more  restrictive  in  their  application  than  previous  promotional 
fares.  With  refrence  to  the  employment  of  "bait  and  switch"  tactics  by  lATA 
carriers,  TWA  contends  that  illegal  practices  can  develop  under  any  fare  struc- 
ture and  be  pursued  by  any  class  of  carriers.  If,  in  fact,  such  practices  did 
develop,  the  Board  has  at  its  disposal  the  power  to  correct  the  situation.  Regard- 
ing the  question  of  APEX  capacity  to  be  made  available,  TWA  reiterates  that 
the  20  percent  seat  limitation  restricts  availability  to  significantly  fewer  passen- 
gers than  have  historically  used  the  lowest  promotional  fares.  Finally,  TWA 
contends  in  response  to  Mr.  Pevsner  that  the  increased  fares  merely  reflect  cost 
increases  to  which  the  carriers  have  been  subjected  in  the  past  year,  and  that 
the  residence  requirement  attached  to  the  Canadian  youth  fares  is  required  to 
reduce  the  severe  diversion  the  U.S.  carriers  suffered  during  the  past  year. 

FINDINGS 

Prior  to  the  June  1974  meeting  of  the  lATA  carriers  to  negotiate  North  Atlantic 
air  fares  for  the  period  commencing  Novermber  1,  1974,  the  Board  detailed  a  list 
of  nine  priorities  which  it  considered  necessary  to  arrive  at  an  economic  fare 
structure.  We  had  hoped  that  similar  views,  at  least  with  regard  to  obtaining  a 
cost-oriented  fare  structure  although  not  necessarily  complying  with  all  of  our 
suggestions,  would  be  shared  by  other  governments.  However,  the  ultimate  agree- 
ment reached  and  the  conference  documents  available  to  the  Board  appear  to 
indicate  that  once  again  the  diverse  views  of  carriers  with  varying  interests 
were  such  as  to  create  an  agreement  which  is  essentially  designed  to  meet  low- 
priced  charter  competition  and  does  not  provide  for  the  major  restructuring  of 
fares  that  this  government  seeks  to  achieve — fares  responsive  to  the  costs  of 
providing  the  service.  The  agreement  before  us  does  accomplish  in  small  measure 
some  of  our  stated  objectives.  But  simplification  of  the  fare  structure,  reasonable 


**  Saturn  alleges  that  the  scheduled  carriers  have  the  ability  to  use  bait  and  switch 
tactics  (switching  charter  groups  to  discount  scheduled  fares)  to  the  detriment  of  the 
supplementals. 
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stopover  charges  on  economy-class  fares,  elimination  of  discounts  for  inclusive 
tour  travel  not  justified  by  demonstrated  cost  savings,  and  elimination  of  group- 
travel  discounts  where  carriers  undertake  formation  of  the  group,  remain  to  be 
accomplished. 

Both  Pan  American  and  TWA  argue  that  the  Board's  suggestions,  if  adopted 
in  toto,  vv^ould  have  a  severe  adverse  effect  on  traffic  because  of  the  very  large 
price  increase  to  passengers  heretofore  using  low  promotional  fares.  We  agree 
that  this  argument  has  merit  in  today's  economic  climate,  particularly  in  the 
face  of  the  S|harp  decline  in  transatlantic  traffic  this  past  summer.  However,  we 
are  nevertheless  concerned  with  the  added  complexity  of  the  structure  stemming 
from  introduction  of  the  APEX  fare  without  elimination  of  several  of  those 
promotional  fares  already  offered,  and  the  continued  offering  of  stopovers 
either  without  charge  or  with  an  insufficient  charge.  We  are  also  not  fully  con- 
vinced by  the  carriers'  justification  of  the  generative  nature  of  the  GIT  fares, 
nor  do  we  agree  as  to  the  measure  of  their  economic  worth. 

In  these  circumstances,  the  basic  question  arises  of  whether  the  Board  should 
now  stand  its  ground  and  disapprove  the  resolution  before  it  or  whether  it 
should  approve  them.  In  determining  the  course  which  we  should  follow,  we 
must  make  an  assessment  of  the  benefits  which  may  be  expected  from  the  instant 
agreement  as  contrasted  to  the  alternatives  of  disapproval.  We  are  again  faced 
with  problems  akin  to  those  before  us  with  respect  to  the  1973  North  Atlantic 
passenger  fares  in  which  our  selection  of  alternative  led  to  judicial  reversal 
(Pillai  V.  CAB,  485  F.  2d.  1018  (D.C.  Cir.  1973)),  and  our  Order  73-10-55  on 
remand  which  detailed  the  consequences  to  the  public  and  the  carriers  of  an 
open- rate  situation  and  noted  that  the  power  to  suspend  rates  in  foreign  air 
transportation  is  not  an  adequate  tool  for  resolution  by  the  United  States  of 
rate  problems  in  international  air  transportation.  The  basic  considerations 
there  noted  continue  to  exist.  Further,  the  diverse  views  of  the  carriers  as 
reflected  in  the  conference  documents  provide  no  assurance  that  an  agreement 
embodying  our  objectives  will  be  forthcoming  if  the  instant  agreement  is  dis- 
approved. While  this  nation  has  not  conducted  the  round  of  diplomatic  negotia- 
tions which  preceded  our  approval  of  the  1973  agreement,  we  have  no  basis 
for  assurance  that  we  will  be  able  to  obtain  United  States  objectives  through 
use  of  the  suspension  power  and  diplomatic  negotiations.  Rather,  as  before,  we 
are  faced  yet  again  with  a  choice  of  alternatives  in  the  face  of  essentially 
unprovable  levels  of  risk.' 

Absent  the  unusual  circumstances  which  prevail  in  today's  economic  climate, 
we  would  be  disposed  to  disapprove  the  agreement  out  of  hand.  However,  we  are 
faced  with  a  critical  and  overriding  consideration ;  namely,  the  risk  that  dis- 
approval of  the  agreement  will  create  a  further  deterioration  in  the  already 
serious  financial  condition  of  our  major  U.S. -flag  international  carrier  and  in 
the  unsatisfactory  operating  results  of  the  other  U.S.-fiag  North  Atlantic  car 
riers.  In  these  regards,  the  facts  are  stark  indeed.  Worldwide  monetary  fluctua 
tions  and  continuing  inflation  in  the  United  States,  the  United  Kingdom,  anc 
Western  Europe  have  contributed  to  a  significant  decline  in  traffic.  This  traffic 
decline,  combined  with  spectacular  increases  in  the  cost  of  fuel  and  other  cost 
escalations,  has  precipitated  a  financial  crisis  for  Pan  American.  This  crisis  has 
led  the  carrier  to  seek  subsidy  from  the  United  States  government  in  amounts 
approaching  $200,000,000  annually.  We  need  not  document  the  full  scope  of  that 
carrier's  plight.  TWA  is  also  incurring  substantial  los.ses  on  its  international 
operations  which  in  turn  cause  a  severe  drain  on  its  resources. 

As  detailed  in  appendix  D,  both  carriers  have  sustained  significant  operating 
losses  in  the  year  ended  June  30,  1974.  But  even  these  operating  losses  under- 
state the  magnitude  of  the  current  problem  since  they  do  not  refieet  the  major 
fall  off  in  traffic  which  occurred  in  the  1974  peak  summer  season.  Nor  are  these 
unsatisfactory  operating  results  i)eculiar  to  the  U.S.  carriers.  As  indicated  else- 
where, the  U.S.-  and  foreign-flag  carriers  as  a  group  are  currently  incurring 
enormous  losses  in  North  Atlantic  operations. 


''  We  have  considered  the  alternative  of  selective  disapproval  of  particular  resolutions. 
However,  the  resolutions  before  us  are  essentially  presented  as  an  overall  "packajre"  not 
readily  severable,  and  we  have  no  assurance  that  our  ob.iectives  would  be  advanced  to  any 
greater  degree  through  selective  disapproval  if  indeed  any  such  disapproval  did  not  have 
the  consequence  of  terminating  the  entire  package.  It  ma.v  be  that  a  disanproval  of  the 
fare  resolutions  insofar  as  they  relate  to  points  on  National's  svstem  would  not  cause  the 
total  agreement  to  fall.  However,  the  agreement  is  not  so  easily  severable  and  the  effect 
of  precluding  fare  increases  to  National  could  cause  adverse  competitive  impact  upon 
Pan  American  and  TWA  as  well  as  the  foreign  carriers. 
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We  are  thus  faced  with  an  immediate  critical  situation  which  must  take  prece- 
dence over  our  long-term  goal  of  achieving  a  more  cost-oriented  fare  structure. 
Any  attempt  to  achieve  that  goal  now  would  necessitate  disapproval  of  the  agree- 
ment before  us  resulting  in  an  immediate  open-rate  situation.  As  previously 
indicated,  there  is  no  way  to  predict  how  that  open-rate  situation  would  be 
resolved.  It  is  almost  certain,  however,  that  disapproval  at  a  minimum  would 
throw  the  Atlantic  fare  structure  into  a  i)eriod  of  uncertainty  which  would  last 
several  months.  This,  in  turn,  would  jeopardize  the  improvements  in  yield  which 
are  anticipated  from  the  instant  agreement  and  thus  deprive  the  carriers  of 
revenues  which  may  be  vital  to  their  continued  viability.*  We  are  unwilling  to 
accept  this  risk  notwithstanding  our  disappointment  with  the  agreement 
before   us. 

Pan  American  and  TWA  project  rates  of  return  of  1.0  percent  and  (0.4)  per- 
cent respectively.  However,  these  returns  are  predicated  on  anticipatory  fuel 
costs  and  a  decline  in  the  traffic  level  for  1975  compared  with  the  result  antici- 
pated under  status  quo  fares.  We  are  not  persuaded  that  given  a  stable  com- 
petitive market,  charter  versus  scheduled,  and  the  low  level  of  the  APEX  fares 
there  will  in  fact  be  such  a  decline  in  traffic.  Our  adjustment  of  the  traffic  levels 
to  those  expected  for  1975  at  status  quo  fareg  and  use  of  the  latest  fuel  price 
data  brings  the  estimated  rate  of  return  under  the  proposed  fares  to  5.8  percent 
and  5.7  percent  for  Pan  American  and  TWA,  respectively   (see  appendix  G). 

The  Board  has  considered  it  of  cardinal  importance  that  the  22/45-day  excur- 
sion fare,  if  retained,  be  substantially  increased.  This  is  accomplished  by  the  new 
agreement,  the  discount  from  normal  economy  fares  being  reduced  from  40  to 
33  percent  in  the  peak  season.  The  increases  proposed  in  the  normal  economy, 
14/21-day  excursion,  and  GIT  fares  are  more  moderate,  but  would  appear  con- 
sistent with  the  increased  cost  of  doing  business.  The  new  APEX  fare  is  estab- 
lished at  essentially  the  level  of  today's  22/45-day  excursion  fares  and  is,  in  our 
mind,  of  somewhat  questionable  economic  validity.  On  the  other  hand,  the 
significant  restrictions  on  its  availability  in  contrast  to  the  22/45-day  excursion 
fare  should  forestall  excessive  use  of  the  fare  despite  its  relatively  low  level. 
The  carriers  argue  and  we  are  inclined  to  agree  in  today's  circumstances,  that 
the  APEX  fare  is  necessary  if  they  are  to  retain  traffic  which  would  otherwise 
be  lost  due  to  the  substantial  increases  in  other  promotional  fares,  particularly 
the  22/45-day  excursion  fare.  By  the  same  token,  the  restrictive  features  of  the 
fare  should  preclude  significant  diversion  from  higher-fare  services,  and/or  a 
total  loss  of  price  discretionary  traffic  to  charter  operations.  Pan  American 
projects  a  net  contribution  to  revenue  improvement  of  $3.5  million  from  the 
APEX  fare.  While  the  Board  would  think  a  more  stringent  limitation  on  capacity 
allotted  to  this  service  desirable,  we  are  nevertheless  prepared  to  accept  the  20 
percent  of  total  weekly  capacity  as  an  experimental  first  step  with  this  new 
service  concept.* 

Recommended  practice  1045  sets  forth  the  rules  and  minimum  rates  for  charters 
between  the  United  States  and  Europe  upon  which  the  fares  agreed  for  scheduled 
service  are  predicated.  The  resolutions  relating  to  fares  for  scheduled  service 
are,  in  turn,  subject  to  an  escape  clause  providing  that  the  total  agreement  may 
fall  if  the  recommended  practice  does  not  come  into  effect.  In  the  absence  of  an 
intercarrier  agreement  on  minimum  charter  rates,  the  Board  is  issuing  a  state- 
ment establishing  minimum  charter-rate  guidelines  for  purposes  of  evaluating 
individual  carrier  tariff  filings."  While  recommended  practice  1045  does  not 
have  the  force  of  an  agreement,  it  indicates  a  majority  view  that  a  penalty  of 
50  percent  of  the  total  charter  price  should  be  imposed  if  the  cancellation  occurs 
within  30  days  of  departure.  For  the  reasons  stated  in  Order  74-9-72,  the  Board 
considers  a  penalty  of  this  magnitude  unjustifiable  and  would  not  be  disposed 
to  permit  tariffs  to  this  effect  to  become  effective  for  U.S.-originating  charters. 

We  will  not  condition  our  approval  of  the  agreement,  as  DOT  suggests,  by 
requiring  that  the  price  for  stopover  charges,  where  applicable,  be  increased  to 
$30  each.  Although  we  share  DOT'S  concern,  we  would  point  out  that  our  policy 
statement  related  to  stopover  charges  associated  with  all  economy  fares  in  the 
structure,  not  just  those  where  optional  stopovers  are  available  at  additional  cost. 
Of  all  the  public  fares  proposed  only  the  GIT  fares  allow  limited  additional  stop- 


8  Additionally  this  would  create  a  situation  of  uncertainly  regarding  the  future  traveling 
plans  of  the  public  and  the  overall  sale  of  air  transportation. 

0  Pan  American  and  TWA  project  that  12  and  20  percent  of  the  traffic,  respectively, 
will  use  APEX  fares  In  1975,  compared  with  28  and  33  percent  of  the  passengers  who 
would  use  the  22/45-day  excursion  fares  at  status  quo. 

10  Since  the  Board  Is  issuing  a  policy  statement  on  minimum  charter  rate  guidelines,  we 
need  not  reach  the  issue  raised  by  NACA. 
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overs  at  a  price  of  $10  each.  Normal  economy  fares,  on  the  other  hand,  permit 
unrestricted  free  stopovers  while  two  free  stopovers  in  each  direction  are  per- 
mitted in  conjunction  with  the  14/21 -day  excursion  fare.  Accordingly,  we  believe 
it  more  appropriate  to  deal  with  this  significant  issue  on  an  Overall  basis,  rather 
than  on  a  piecemeal  basis  as  DOT  suggests. 

With  respect  to  Northwest's  comments  concerning  sale  of  the  APEX  fare,  we 
can  appreciate  that  domestic  carriers  will  incur  additional  expense  as  the  origi- 
nating carrier  and  that  a  considerable  volume  of  business  may  be  involved.  On 
the  other  hand,  there  is  nothing  to  require  a  carrier's  participation  in  the  sale  of 
this  transportation  if  it  is  felt  that  the  associated  expense  is  too  great ;  a  request 
need  only  be  referred  to  a  transatlantic  carrier  or  a  travel  agent. 

As  for  Mr.  Pevsner's  request  that  increases  in  the  22/45-day  excursion  fares 
and  aflBnity  fares  be  disapproved,  the  Board  has  made  (;lear  its  opinion  that  fares 
at  these  low  levels,  particularly  the  virtually  unrestricted  excursion  fare,  are 
largely  responsible  for  today's  uneconomic  operation  on  the  North  Atlantic.  The 
Board  would  prefer  to  see  elimination  of  the  22/45-day  excursion  fare ;  but,  fail- 
ing that,  a  significant  increase  is  essential.  The  alternative  is  an  industry  unable 
to  meet  its  costs  and  continuation  of  a  situation  in  which  higher-rated  passengers 
bear  more  than  their  share  of  these  costs  in  a  discriminatory  manner.  As  for 
continuation  of  youth  fares  from  Canada,  this  involves  an  area  beyond  the 
Board's  primary  jurisdiction.  Insofar  as  transportation  to/from  the  United  States 
is  concerned,  we  have  found  such  fares  unjustly  discriminatory  imder  our  law, 
a  decision  not  changed  by  their  availability  from  a  contiguous  country. 

Upon  consideration  of  foregoing,  the  carrier  justifications,  the  comments  and 
responses,  we  have  decided  to  approve  the  scheduled-fare  package.  Our  analysis 
indicates  that  the  fares  proposed  will  increase  carrier  revenues  and  produce 
some  limited  measure  of  profitability.  Sufl5ce  it  to  say  that  this  is  the  first  priority 
in  the  present  economic  climate."  We  approve  the  agreement,  however,  with  con- 
siderable misgivings  about  the  apparent  lack  of  attention  to  those  changes  which 
must  be  made  to  achieve  a  realistically  cost  based,  and  nondiscriminatory  trans- 
atlantic fare  structure  over  the  longer  term. 

The  Board,  acting  pursuant  to  sections  102,  204(a),  404(b),  412  and  1002  of 
the  Act,  makes  the  following  findings : 

1.  It  is  not  found  that  the  following  resolutions  set  forth  in  Agreement  CAB 
24623  are  adverse  to  the  public  interest  or  in  violation  of  the  Act : 

Agree- 
ment 

CAB  lATA 

24623  No.  Title  Application 

R-1 OOlaa     Special  escape  resolution- North  Atlantic  (NEW) 1/2  North  Atlantic. 

R-2 OOlcc      Special  amending  and  escape  resolution— North  Atlantic  (NEW).. Do. 

R-3 OOlw      North  Atlantic  escape— Discount  percentages  (NEW) Do. 

R-5 001b       North  Atlantic  special  effectiveness  resolution  (tie-in) Do. 

R-€ OOldd     North  Atlantic  escape  for  normal  and  special  fares  (revalidating  and  Do. 

amending). 

R-7 OOljj       Duration  of  North  Atlantic  ngreemenl  (NEW) Do. 

R-8 002        Standard  revalidation  resolution. 1/2;  1/2/3,  North  Atlantic. 

R-9 003g       General  increases  in  passenger  fares  (NEW) 1/2/3  North  Atlantic. 

R-12 022z       Special  rules  for  sales  of  passenger  air  transportation  from  TC2  to  TCI    1/2  North  Atlantic. 

(revalidating  and  amending). 

R-13 054a       North  Atlantic  Ist-class  fares Do. 

R-14 064a       North  Atlantic  economy-class  fares —         Do. 

R-15 070d       North  Atlantic  14  to  21  and  14  to  45-day  excursion  fares  (revalidating  and  Do. 

amending). 
R-16 070t        North  Atlantic  14-  to  21-day  excursion  fares— Amman,  Baghdad,  Beirut  Do. 

Cairo,  Damascus,  Jerusalem,  Kuwait,  Nicosia,  Teheran  (revalidating 

amending). 
R-17 070x       North  Atlantic  14-  to  21-day  excursion  fares— Amman,  Baghdad,  Beirut,  Do. 

Cairo,  Damascus,  Jerusalem,  Kuwait,  Nicosia,  Teheran  (revalidating 

and  amending). 

R-19 071g       North  Atlantic  22- to  45-day  excursion  fares  (revalidating  and  amending).-         Do. 

R-33 084x       TravelatgroupfareswithinScandinavia(revalidatingandamending) Do. 

R-36 095b       North  Atlantic  fares  for  United  States  and  Canadian  military  personnel  Do. 

and  dependents(revalidatingand  amending). 

R-37 002         Standard  revalidating  resolution 1/2;  1/2/3  Mid-Atlantic. 

R-38 003h       General  increases  in  passenger  fares  (NEW) _ 1/2/3  Mid-Atlantic. 

R-40 022y       JT12  (Mid-Atlantic)  special  rules  for  sales  of  passenger  air  transportation    1/2  Mid-Atlantic. 

from  TC2  to  TCI  (amending). 


"  lATA  sources  indicate  that  carriers  on  the  North  Atlantic  route  suffered  operating 
losses  of  $130  million  in   1973,  and  a  loss  of  $'300  million  is  anticipated  in  1974. 


R-11.. 
R-20.. 

..  016 
..  075hh 

R-21 
R-22 
R-23.. 

075i 
075r 
-.  075rr 

R-24.. 
R-26... 

.-  076e 
..  076m 

R-28.- 

..  084a 

R-29... 

..  084c 

R-30... 

..  084CC 

R-31... 

..  084p 

R-32... 

..  084pp 

R-39... 

..  016a 
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2.  It  is  not  found  that  the  following  resolutions  set  forth  in  Agreement  C.A.B. 
24623  are  adverse  to  the  public  interest  or  in  violation  of  the  Act,  provided  that 
approval  is  subject  to  conditions  previously  imposed  by  the  Board  : 

Agree- 
ment 

CAB  lATA 

24623        No.     Title  Application 

R-10 015         North  Atlantic  proportional     fares,  North  American  (revalidating  and    1-2  North  Atlantic. 

amending). 
North  Atlantic  Fare  Development  Program  (revalidating  and  amending)..         Do. 
North  Atlantic  30-day  vifinter  group  fares,  Middle  East  (revalidating  and  Do. 

amending). 

North  Atlantic  group  fares,  Israel  (revalidating  and  amending) Do. 

North  Atlantic  8-21-day  group  fares,  Israel  (revalidating  and  amending)..         Do. 
North  Atlantic  21-day  group  fares,  Amman,  Beirut,  Cairo,  Damascus,  Do. 

Jerusalem,  Nicosia  (revalidating  and  amending). 

North  Atlantic  affinity  group  fares  (revalidating  and  amending) Do. 

North  Atlantic  bulk  affinity  and  incentive  group  fares,  Portugal/Spain  (re-  Do. 

validating  and  amending). 
North  Atlantic  21-  and  28-day  inclusive  tour  fares  (revalidating  and  Do. 

amending). 
North  Atlantic  v^inter  group,  inclusive  tour  fares  to  Israel  (revalidating  Do. 

and  amending). 
North  Atlantic  winter  group,  inclusive  tour  fares  to  Middle  East  (revalidat-  Do 

ing  and  amending). 
North  Atlantic  7-8-,  7-10-  and  7-13-day  winter  group,  inclusive  tour  fares.         Do. 

Europe  (revalidating  and  amending). 
North  Atlantic  6-16-day  winter  group,  inclusive  tour  fares,  Africa  (reval-  Do. 

dating  and  amending). 
Mid-Atlantic  fare  development  program  (NEW)     Do. 

3.  It  is  not  found  that  the  following  resolutions  set  forth  in  Agreement  C.A.B. 
24623  are  adverse  to  the  public  interest  or  in  violation  of  the  Act,  provided  that 
approval  is  subject  to  the  following  conditions ; 

Agree- 
ment 

CAB  lATA 

24623       No.  Title  Application 

R-18 071p       North  Atlantic  advance-purchase  excursion  fares  (NEW) J*5  North  Atlantic. 

Provided  with  respect  to  Resolution  071p  : 

1.  In  the  event  a  passenger  discontinues  his  journey  en  route  for  any  reason, 
the  amount  of  the  fare  paid  may  be  applied  as  a  credit  toward  the  purchase  of 
transportation  at  the  applicable  fare  calculated  from  the  original  point  of 
origin. 

2.  Full  refund  shall  be  made  in  the  event  of  death  or  illness  of  the  passenger 
or  of  a  member  of  the  passenger's  immediate  family  prior  to  travel. 

Agree- 
ment 

CAB  lATA 

24623       No.  Title  Application 

R-25 076b       North  Atlantic  4/9-day  incentive  group  fares  to  Israel  (NEW) J^  North  Atlantic. 

R-27 076p       North  Atlanticl4-day  incentive  group  fares  (revalidating  and  amending)..         Do. 

Provided  with  respect  to  Resolutions  076h  and  076k  : 

1.  The  provision  which  at  departure  time  would  permit  a  lesser  number  of 
passengers  than  that  prescribed  by  the  Resolution  to  travel  shall  not  be  limited 
to  situations  caused  by  circumstances  beyond  the  control  of  the  passengers  drop- 
ping out  of  the  group  and  the  balance  of  the  group  may  travel  at  no  added  costs. 

2.  In  the  event  a  pasenger  discontinues  his  journey  en  route  for  any  reason, 
the  amoimt  of  the  fare  paid  may  be  applied  as  a  credit  towards  the  purchase  of 
transportation  at  the  applicable  fare  calculated  from  the  original  point  of  origin. 

3.  The  mount  of  the  forfeiture  to  be  imposed  in  the  event  of  cancellation  by  the 
group  or  members  of  the  group  prior  to  or  at  departure  time  for  any  reason  shall 
not  exceed  25  percent  of  the  fare  paid  and  after  departure  the  forfeiture  shall  not 
exceed  25  percent  of  the  excess  of  the  price  of  the  group-fare  ticket  over  the 
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cost  of  normal-fare  transportation  from  the  point  of  origin  to  the  point  of 
cancellation. 

4.  Full  refund  of  the  group  fares  paid  shall  be  made  in  the  event  of  cancellation 
of  travel  arrangements  by  a  carrier  on  the  ground  that  the  group  or  any  member 
of  the  group  is  ineligible  for  the  group  fares. 

5.  The  travel  group  shall  be  formed  only  for  own  use  of  one  person  (which 
expression  shall  include  an  individual  person  or  a  legal  entity  such  as  an  asso- 
ciation, partnership,  company,  or  corporation)  provided  that  the  purchaser 
shall  not,  wholly  or  partially,  directly  or  indirectly,  share  the  cost  of  the  air 
transportation  with  other  persons  interested  in  obtaining  such  transportation 
including  the  passengers  carried. 

4.  It  is  not  found  that  the  following  resolutions  set  forth  in  Agreement  C.A.B. 
24623  affects  air  transportation  within  the  meaning  of  the  Act : 


Agree- 
ment 

CAB  lATA 

24623  No.       Tiile  Application 

R-34 092f        North  Atlantic  individal  youth  fares  (revalidating  and  amending) J^  North  Atlantic. 

R-35 092g       North  Atlantic  group  youth  fares(revalidating  and  amending) Do. 

5.  It  is  not  found  that  Recommended  Practice  1045  incorporated  in  Agreement 
C.A.B.  24623,  R^,  is  a  binding  resolution  requiring  Board  action. 
Accordingly,  IT  IS  ORDERED  THAT : 

1.  Those  portions  of  Agreement  CAB  24623  set  forth  in  paragraph  1  above 
be  and  hereby  are  approved ; 

2.  Those  portions  of  Agreement  CAB  24623  set  forth  in  paragraph  2  above  be 
and  hereby  are  approved  subject  to  conditions  previously  imposed  by  the  Board ; 

3.  Those  portions  of  Agreement  CAB  24623  set  forth  in  paragraph  3  above  be 
and  hereby  are  approved  subject  to  the  conditions  stated  therein ; 

4.  Jurisdiction  is  disclaimed  with  reference  to  those  portions  of  Agreement 
CAB  24623  set  forth  in  paragraph  4  above  ; 

5.  Tariffs  implementing  Agreement  CAB  24623  shall  be  marked  to  expire  March 
31, 1976 ;  and 

6.  The  motion  of  the  United  States  Department  of  Transportation  to  file  on 
otherwise  unauthorized  document  is  hereby  granted. 

This  order  will  be  published  in  the  Federal  Register. 
By  the  Civil  Aeronautics  Board : 

Edwin  Z.  Holland, 
(seal)  Secretary. 

Minetti  and  West,  members  will  issue  a  concurring  and  dissenting  statement 
at  a  later  date. 

APPENDIX  A 
NEW  YORK  TO  LONDON  ROUND  TRIP  FARES  i 

Fare  category  Present  Proposed    Percent  change 

1st  class $1,084 

Normal  economy: 

Winter 538 

Shoulder 604 

Peak 726 

14  to  21  day  excursion: 

Basic 472 

Peak 553 

22  to  45  day  excursion: 

Winter 317 

Shoulder 339 

Peak 433 

Affinity  group: 

Winter 285 

Shoulder 312 

Peak 408 

Group  inclusive  tour  (GIT): 

Basic 334 

Peak 418 

Winter  GIT 305 

APEX  (nevi^): 

Winter 

Shoulder - 

Peak 


156 

6.6 

583 
626 
764 

8.4 
3.6 
5.2 

509 
594 

7.8 
7.4 

374 
403 
509 

18.0 
18.9 
17.6 

340 
371 
477 

19.3 
18.9 
16.9 

366 
462 
329 

9.6 
10.5 
7.9 

313 

339       

435  

>  Includes  6  percent  devaluation-related  surcharge  on  U.S.-originatIng  dollar  fares. 
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APPENIOX  B 
U.S.  NORTH  ATLANTIC  CARRIERS  CAPACITY  AND  CARRIAGE  STATISTICS,  SCHEDULED  SERVICES 


National  i 


PAA 


TWA 


1970: 

Available  seat-miles  (thousands) 13,631,284 

Revenue  passenger-miles  (thousands) 7,287,223 

Load  factor  (percent). 53.5 

1971: 

Available  seat-miles  (thousands). 409,459  15,169,718 

Change  from  previous  period  (percent).. 11.3 

Revenue  passenger-miles  (thousands)... 211,486  7,512,438 

Change  from  previous  period  (percent) 3. 1 

Load  factor  (percent) 51.7  49.5 

Change  from  previous  period  (points) —4.0 

1972: 

Available  seat-miles  (thousands) 582,886  14,860,048 

Change  from  previous  period  (percent).. 42.4  —2.0 

Revenue  passenger-miles  (thousands)... 321,  308  8,  663,  083 

Change  from  previous  period  (percent) 51.9  15.  3 

Load  factor  (percent) 55.1  58.3 

Change  from  previous  period  (points) 3.4  8.8 

1973: 

Available  seat-miles  (thousands) 774,112  16,692,492 

Change  from  previous  period  (percent) 32.8  12.3 

Revenue  passenger-miles  (thousands) 395,  509  9, 131,005 

Change  from  previous  period  (percent) 23.1  5.4 

Load  factor  (percent) 51.1  54.7 

Change  from  previous  period  (points) —4.0  —3.6 

12  months  ended  June  30, 1974: 

Available  seat-miles  (thousands) 882,265  15,801,818 

Change  from  previous  period  (percent) 14. 0  —5. 3 

Revenue  passenger-miles  (thousands) 443, 189  8, 603, 269 

Change  from  previous  period  (percent) 12. 1  —5.8 

L"ad  factor  (percent) 50.2  54.4 

Change  from  previous  period  (points) —.9  —.3 


10, 846, 563 

5,  598, 720 

51.6 

12,  097,  686 

11.5 

6,116,796 

9.3 

50.6 

-1.0 

13,018,118 

7.6 

7,  665,  975 

25.3 

58.9 

8.3 

12,681,719 
-2.6 
7, 196,  481 
-6.1 
56.7 
-2.2 

12, 638, 224 

-.3 

6,711,971 

-6.7 

53.1 

-3.6 


1  Commenced  service  June  15, 1970. 
Source:  CAB  form  41  reports. 

APPENDIX  C 

U.S.  NORTH  ATLANTIC  CARRIERS,  REVENUE  AND  YIELD  STATISTICS,  SCHEDULED  SERVICES 


National  > 


PAA 


TWA 


1970: 

Passenger  revenue  (thousands) 

Revenue  passenger-miles  (thousands) 

Yield  (cents) _ 

1971: 

Passenger  revenues  (thousands) $10,968 

Change  from  previous  period  (percent) 

Revenue  passenger-miles  (thousands)... 211,  486 

Change  from  previous  period  (percent) 

Yield  (cents) 5.19 

Change  from  previous  period  (percent) 

1972: 

Passenger  revenues  (thousands) 15,842 

Change  from  previous  period  (percent) 44.4 

Revenue  passenger-miles  (thousands) 321, 308 

Change  from  previous  period  (percent) 51.9 

Yield  cents) 4.93 

Change  from  previous  period  (percent) —5.0 

1973: 

Passenger  revenues  (thousands) 20,542 

Change  from  previous  period  (percent) 29. 7 

Revenue  passenger-miles  (thousands)... 395,  509 

Change  from  previous  period  (percent) 23. 1 

Yield  (cents) 5.19 

Change  from  previous  period  (percent) 5.3 

12  mos  ended  June  30,  1974: 

Passenger  revenues  (thousand). $24, 570 

Change  from  previous  period  (percent) 19.6 

Revenue  passenger-miles  (thousands) 443, 189 

Change  from  previous  period  (percent) 12.1 

Yield  (cents) 5.54 

Change  from  previous  period  (percent) 6.7 


367, 952 

263,  484 

7,  287,  223 

5, 598, 720 

5.05 

4.71 

387, 310 

288, 782 

5.3 

9.6 

7,  512,  438 

6, 116, 796 

3.1 

9.3 

5.16 

4.72 

2.2 

0.2 

$439,  216 

338, 745 

13.4 

17.3 

8,  663,  083 

7, 66,  5975 

15.3 

25.3 

5.07 

4.42 

-1.7 

-6.4 

$495,  716 

340, 508 

12.9 

0.5 

9, 131,  005 

7,196,481 

5.4 

-6.1 

54.3 

4.73 

7.1 

7.0 

$508, 604 

$352, 703 

2.6 

3.6 

8,  603,  269 

6,711,971 

-5.8 

-6.7 

5.91 

5.25 

8.8 

11.0 

>  Commenced  service  June  15, 1970. 
Source:  CAB  form  41  reports. 
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APPENDIX  D 
UNITED  STATES  NORTH  ATLANTIC  CARRIERS  COST  AND  PROFIT  STATISTICS 


Nathnali  PAA 

1970:  ~~~~~ 

Revenues  (in  thousands) $476,746 

Operating  expenses  (in  thousands).. $506,  362 

Operating  profit  (in  thousands) —$29'  616 

1971: 

Operating  revenues  (in  thousands).. $12,202  $51-,  537 

Change  from  previous  period  (percent) 8. 1 

Operating  expenses  (in  thousands) $9,649  $551, 174 

Change  from  previous  period  (percent) 8.8 

Operating  profit  (in  thousands) $2,  553  $-35,  637 

Change  from  previous  period  (percent) —20.3 

1972: 

Operating  revenues  (in  thousands) $17,358  $580,937 

Change  from  previous  period  (percent) 42.3  12.7 

Operating  expenses  (in  thousands) $14,  015  $603,  443 

Change  from  previous  period  (percent) 45.2  9.  5 

Operating  profit  (in  thousands).. $3,  343  —$22,  506 

Change  from  previous  period  (percent) 30.9  36.8 

1973: 

Operating  revenues  (in  thousands)_ $22,  560  $678, 208 

Change  from  previous  period  (percent) 30. 0  16. 7 

Operating  expenses  (in  thousands) $16, 892  $685,  226 

Change  from  previous  period  (percent) 20.5  13.6 

Operating  profit  (in  thousands) $5,668  $—7,019 

Change  from  previous  period  (percent) 69.5  68.8 

12  mo.  ended  June  30,  1974: 

Operating  revenues  (in  thousands).. $27,  598  $725,654 

Change  from  previous  period  (percent) 22.3  7.0 

Operating  expenses  (in  thousands) $19, 878  $732,  410 

Change  from  previous  period  (percent) 17.7  6.9 

Operating  profit  (in  thousands)... $7,720  —$6,756 

Change  from  previous  period  (percent) 36.2  3.7 


TWA 


$332, 652 

$316,  551 

$16, 101 

$371,705 

11.7 

$345, 150 

9.0 

$26,  554 

64.9 

$440, 604 

18.5 

$417, 175 

20.9 

$23,  429 

-11.8 

$462, 982 

5.1 

$429,  665 

3.0 

$33,  317 

42.2 

$486,  270 
18.6 

$489,  944 
14.0 

-$3,  674 
-111.0 


>  Commenced  operations  June  15, 1970. 
Source:  CAB  form  41  reports. 
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RATE  OF  RETURN  ON  CORPORATE  INVESTMENT  FOR  NORTH  ATLANTIC  CARRIERS 
[In  percent] 


12  mo  ended— 

June  30,  1973      June  30, 1974 

National 

14.63                  25.26 

Pan  American 

.81                   2.26 

Trans  World 

6.85                    3.97 

Source:  CAB  form  41  reports. 


1273 


I     «— •  C^J  «— 'CNJ  ^  •— • 


r^  o»  «*  o»  r^  CM  fo  ^^      u-> 
CM  in     .ocDcntDco      co 


^H  CM  ^00  QD  CO  UO  ^         .— • 

iTJ  r^  "^^^r  <X)  CO  t-«  od      to 


I  I 


CMOO 

— «CMCO( 

t£>CM 

co"i-*" 


bO- 


CD  a>  b«*^       •-« 
CM^-H 


CO  O  '-NtO  -^  00  CO  oo       ^^ 


•-•CM      ^ «-« mc 


^  CDCMO^O^- O^-        CM 

CM  ir>     .^a-^mtoCTJ       ct> 

CMr-HCMO      .CM.— lO         r* 

-  >ID  -CD  -  ..  - 
fOCM  00  a*  tD  CO 
inco        b9-        t>0-t/>bQ- 


^  CM  f-4  .-H  CO  CM  CSJ  ^  1^ 

^ir>    .^a>otD«a-  to 

cMcor-f— •    .,—(,—101  00 

irToo       t£)~      Lntooo  to" 

O  CO         CO         *-^  CTl  '^ •  CO 
CO  P^         CM         COCM  fa* 

oo^ 


»-<o><,D^ir)to.-^ir) 
tocD     .cMu^a>r».CM 

■ToTcm" 
-CM      rrl      !r?r^' 

COCM 


_    _  _  oo 

t^iO      .CMU^CT>r      *" 

■   —ou-)     .c 

-to      -'T 

.— tin      o      co.^  .-i      .— • 


tocM**coooooinco 

0O<— I     .tocotooto 

ooco'a'.— •    .oO'S-'a- 

-    -lO    ^ir>    _    -    - 

tOCsJ         oo         P^CNilD 

r^oo      CM      r*i^fo9- 
coco       --«       ^-^M 

^CM 


r^^ttOCM^OOtOCM 

cr>r»»     .mcMcooOLO 

oooooo^     .CT>inco 

-    -^    -ir>    -    *    - 

irs^a-       ir>       in  ^a-.— > 

CM.— I 


CO. 
ujcOCM 
C=>-^CO 


1274 


APPENDIX  G 
PAN  AMERICAN  AND  TWA'S  FORECASTS  FOR  1975  UNDER  THE  PROPOSED  FARES  AND  BOARD  ADJUSTMENTS 

[Dollar  amounts  In  thousands] 

Pan  American  TWA 


Fuel  and  Fuel  and 

As  Fuel  traffic  As  Fuel  traffic 

presented      adjusted  >      adjusted  >      presented      adjusted'        adjusted  ^ 


Total  operating  revenues $583,895 

Total  operating  expenses 593,  311 

Operating  profit  (loss) (9,416) 

Interest  expense 18,429 

Net  income  before  Federal  income  tax.  (127, 845) 

Tax  at  48  percent 1.  13,  366 

Net  income (14,  479) 

Return  element... 3, 950 

Investment 392, 102 


$583,  895 

$595, 131 

$644,  400 

$644,  400 

$657,  700 

565,  311 

568,  702 

656,  900 

627,  200 

635, 100 

18,584 

26, 429 

(12,500) 

17,  200 

22,  600 

18,  429 

18. 429 

10,  800 

10,  800 

10,  800 

155 

8,000 

(23,  300) 

6,400 

11,800 

74 

3,840 

11,  200 

3,072 

5,664 

81 

4,160 

(12, 100) 

3,328 

6,136 

18,  510 

22,  589 

(1,  300) 

14, 128 

16,  936 

392, 102 

392, 102 

294,  700 

294,  700 

294,  700 

Return  on  investment  (percent) 1.0  4.7  5.8  (.4)  4.8  5. 

1  The  carrier  uses  anticipatory  fuel  prices.  This  adjustment  reflects  the  actual  August  1974  cost  of  fuel  in  North  Atlan- 
tic operations. 
3  Reflecting  the  higher  traffic  anticipated  for  1975  under  status  quo. 


[Docket  26494 ;  order  74-10-106] 

Agreement  adopted  by  the  Traffic  Conferences  of  the  International  Air  Trans- 
port Association  relating  to  North  and  midatlantic  passenger  fares  dated  Octo- 
ber 21,  1974. 

Separate  Statement  of  Members  Minetti  and  West. 

Minetti  and  West,  members,  concurring  and  dissenting : 

We  would  not  approve  the  fare  increases  proposed  by  the  lATA  carriers  be- 
tween Miami  and  London.  The  only  U.S.-flag  carrier  serving  this  market  is  Na- 
tional Airlines,  and  for  the  year  ended  June  30,  1974,  its  rate  of  return  on  invest- 
ment over  the  route  was  more  than  25  percent,  far  in  excess  of  the  Board's  12 
percent  return  standard.  Nothing  in  the  justifications  or  in  other  data  known  to 
us  indicates  that  National  would  not  continue  to  earn  a  fully  compensatory  rate 
of  return  on  this  route  even  without  the  proposed  increases.  Nor  is  there  any 
reason  to  believe  that  the  sole  foreign  carrier  on  the  route,  British  Airways,  is  not 
likewise  earning  satisfactory  profits.  Finally,  we  have  not  seen  any  analysis  indi- 
cating that  disapproval  of  the  increased  Miami-London  fares  would  have  a  sig- 
nificant effect  on  the  revenues  of  Pan  American  and  TWA. 

Under  these  circumstances  the  Board  should  disapprove  the  Miami-London  in- 
creases. Because  of  Miami's  isolated  location — traffic  from  other  U.S.  points  to 
Europe  can  utilize  the  Miami-London  segment  only  at  the  cost  of  substantial 
mileage  circuity — disapproval  of  the  Miami-London  increases  would  not  "break" 
the  transatlantic  fare  structure  to  any  appreciable  degree.^  Accordingly,  the 
Board  should  follow  the  precedent  of  its  recent  Orders  74-4-144  and  74-8-117,  in 
which  it  disapproved  I  ATA  fare  increases  between  the  U.S.  West  Coast  and 
Mexico  City/Acapulco,  on  the  grounds  that  the  sole  U.S.-flag  carrier  on  that 
route.  Western  Air  Lines,  was  achieving  an  excessive  return  on  investment.  The 
present  situation  seems  to  us  precisely  similar,  down  to  the  return  being  earned 
by  the  monopoly  U.S.  carrier.  The  fact  that  National  is  an  I  ATA  member, 
whereas  Western  is  not,  is  of  no  real  significance  since  any  Western  Hemisphere 
lATA  carrier  claiming  to  be  adversely  affected  could  have  used  the  Board's  dis- 
approval as  a  basis  for  voiding  the  entire  Western  Hemisphere  fare  agreement. 
The  fact  is  that  no  carrier  did  so,  nor  is  there  any  reason  to  suppose  any  trans- 
atlantic carrier  would  do  so  here.  We  simply  do  not  believe  that  the  carriers  will 
opt  to  treat  the  Board's  action  in  a  single,  peripheral  market  as  furnishing  ade- 


1  Our  proposed  disapproval  would  affect  only  Miami-London  fares,  and  not  those  be- 
tween other  pairs  of  points  served  by  National  or  British  Airways  (e.g.  New  Orleans- 
London.  Houston-London.  Miami-Paris.  Miami-Rome)  except  to  the  extent  that  the  sum 
of  the  local  fares  over  Miami  (or  London)  might  undercut  the  L'VTA  constructed  through 
fare.  A  cursory  analysis  indicates  no  significant  instances  of  such  an  undercut. 
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quate  grounds  by  itself  for  declaring  a  complete  open-rate  situation  and  foregoing 
needed  revenues  in  the  major  transatlantic  markets.'' 

The  balance  of  the  agreement  we  join  in  approving,  albeit  in  a  spirit  of  deep 
disappointment  and  apprehension  for  the  future.  As  noted  in  the  Board's  order, 
the  carriers  have  done  virtually  nothing  to  meet  the  Board's  objectives  for  re- 
forming the  fare  structure  as  set  forth  in  its  June  1974  statement  prior  to  the 
Fort  Lauderdale  traflBc  conference.''  This  statement  was  not  a  collection  of  pass- 
ing thoughts  or  idle  fancies ;  it  represents  the  culmination  of  the  Board's  thinking 
over  a  number  of  years  as  to  the  steps  most  urgently  needed  to  restore  rationality, 
equity,  and  economic  soundness  to  the  North  Atlantic  fare  structure.  The  car- 
riers' failure  or  refusal  to  initiate  any  but  the  barest  minimum  of  reforms — 
indeed,  their  backward  movement  in  several  areas — means  that  the  fare  struc- 
ture itself,  which  the  Board  accurately  described  in  its  June  statement  as 
"patently  uneconomic"  and  "unfair  to  the  traveling  public",  will  continue  to  be 
the  greatest  long-term  threat  to  the  financial  integrity  of  North  Atlantic  sched- 
uled service. 

The  fundamental  fallacy  of  the  present  fare  structure  was  well  described  in 
the  June  statement : 

"Today's  fare  structure  reflects  a  consistent  policy  by  the  scheduled  car- 
riers to  offer  one  or  more  low  fares,  regardless  of  cost,  in  an  effort  to  compete 
for  that  segment  of  the  travel  market  which  would  otherwise  be  attracted 
by  charter  service  and  fares.  *  *  *" 
And,  as  the  statement  later  said  : 

"Notwithstanding  what  may  ultimately  emerge  as  the  charter  rate  level, 
however,  it  is  time  to  accept  the  fact  that  scheduled  services  cannot  be  op- 
erated economically  at  prices  which  approach  that  level.  The  scheduled  in- 
dustry can  no  longer  indulge  in  the  luxury  of  seeking  to  maintain  its  market 
share  by  carrying  large  numbers  of  passengers  at  a  loss." 
The  economics  of  the  matter  are  simple.  Scheduled  service  typically  operates 
at  load  factors  averaging  between  50  and  60  percent — sometimes  less,  sometimes 
more,  but  rarely  much  over  70  percent.  Charter  service  typically  operates  at  load 
factors  of  95  percent  and  up.  Since  capacity  costs  per  seat-mile  are  much  the  same 
for  the  two  types  of  service,  capacity  costs  (and  therefore  total  costs)  per  pas- 
senger-mile are  inevitably  far  lower  for  charter  than  for  scheduled  service. 

In  an  effort  to  negate  this  economic  fact  of  life,  the  scheduled  carriers  have  in- 
sisted on  offering  "promotional"  fare?  set  at  levels  substantially  below  their  own 
cost  of  providing  the  service,  in  order  to  attract  those  price-conscious  travelers 
who  otherwise  would  take  advantage  of  the  inherent  economies  of  charter  trans- 
portation, despite  the  numerous  restrictions — both  natural  and  government- 
imposed — which  limit  the  availability,  convenience,  and  flexibility  of  the  latter. 
This  effort,  it  has  become  increasingly  apparent,  is  the  economic  equivalent  of 
attempting  to  square  the  circle.  The  transatlantic  carriers  have  come  to  resemble 
the  legendary  merchant  who  lost  ten  dollars  on  every  widget  he  sold  "but  expected 
to  make  it  up  on  volume."  ^  In  an  attempt  to  offset  their  losses  on  the  carriage  of 
"promotional"  traffic  at  below-cost  fares,  the  carriers  have  raised  "normal"  econ- 
omy fares  to  levels  which  appear  to  be  considerably  above  cost.  But  the  attempt 
has  failed,  since  the  percentage  of  travelers  using  these  inflated  "normal"  fares 
has  continuously  declined,  until  "normal"  fare  traffic  is  now  but  a  small  fraction 
of  the  "promotional"  fare  traffic,  and  a  number  of  the  scheduled  carriers  on  the 
North  Atlantic — most  notably.  Pan  American — are  facing  financial  disaster.^ 


^  If  any  carriers  are  predisposed  for  reasons  of  their  own  to  withdraw  from  the  present 
fare  agreement,  they  have  available  other  excuses  for  doing  so — for  Instance,  the  fact 
that  the  minimum  charter  rate  guidelines  set  in  the  Board's  policy  statement  PS-57  do 
not  accord  with  those  set  forth  in  lATA  Recommended  Practice  1045,  referred  to  in  the 
Board's  order.  (Recommended  Practice  104.5  is  the  subject  of  a  special  "escape"  resolu- 
tion, lATA  JT  12  (62)  OOlcc,  which  in  effect  allows  any  lATA  carrier  operating  over 
the  North  Atlantic  to  nullify  the  entire  fare  package  if  "substantial  compliance"  with 
Recommended  Practice  1025  "has  not  been  achieved  in  any  one  country." 

3  Because  we  believe  in  the  soundness  of  the  June  statement,  we  are  attaching  it  to  this 
dissent  as  an  Appendix. 

*  The  Board  in  Phase  5  of  the  Domestic  Passenger  Fare  Investigation,  Order  72-12-18, 
explored  intensively  the  circumstances  under  which  promotional  fares  make  economic  sense 
from  a  short-term  point  of  view.  Without  going  into  a  detailed  analysis,  it  is  painfully 
clear  that  the  present  North  Atlantic  promotional  fares  do  not  meet  the  Board's  DPFI 
criteria  for  economic  soundness.  Moreover,  it  is  manifestly  clear  that  these  fares  are 
grossly  burdening  the  level  of  "normal"  fares. 

5  Of  course  the  enormous  and  unprecedented  rapid  rise  in  fuel  prices  has  greatly  aggra- 
vated the  carrier's  financial  difficulties. 
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Accordingly,  it  is  with  intense  disappointment  that  we  scrutinize  the  new  lATA 
North  Atlantic  fare  agreement.  We  are  convinced  that  this  agreement,  which 
continues  the  present  uneconomic  fare  structure  essentially  unchanged,  with  only 
a  modest  reduction  in  the  discount  afforded  22/45-day  excursion  traffic,  and  with 
the  offsetting  introduction  of  an  APEX  fare  set  at  levels  considerably  below  the 
cost  of  scheduled  transportation,  and  at  an  even  greater  discount  from  "normal" 
fares  than  the  existing  22/45-day  fare,  cannot  possibly  restore  the  transatlantic 
carriers  to  financial  health  in  the  long  run.  That  health  will  be  restored  only 
when  the  scheduled  carriers  abandon  the  illusion  that  they  can  compete  success- 
fully with  charter  service  for  that  segment  of  the  traveling  public  willing  to  put 
up  with  charter  restrictions.  In  its  policy  statement,  PS-57,  the  Board  has  an- 
nounced its  intention  to  use  its  powers  to  keep  charter  operators  from  selling 
their  services  below  cost.  There  will  be  no  health  for  the  scheduled  carriers  unless 
and  until  they  accept  the  same  economic  discipline — or,  if  lATA's  procedures 
make  reform  of  the  fare  structure  by  agreement  among  the  carriers  impossible, 
until  this  discipline  is  imposed  on  them  by  the  concerned  governments,  as  it  will 
now  be  on  the  charter  operators. 

But  in  the  situation  immediately  facing  us,  we  share  the  view  of  our  colleagues 
that  rescue  operations  should  take  priority  over  even  the  most  urgently  needed 
structural  reforms.  The  carriers  assert  that  the  present  agreement  will  produce 
some  millions  of  dollars  in  additional  revenue  and  will  not  seriously  disrupt 
the  movement  of  traffic.  This  may  well  be  so,  although  we  cannot  be  certain  of  it. 
Pan  American  in  particular  faces  an  extremely  critical  cash-flow  problem,  and 
TWA's  transatlantic  revenues  are  also  seriously  inadequate.  Disapproval  of 
the  agreement  before  us  would  have  the  immediate  consequence  of  keeping 
present  fares  in  effect,  thus  depriving  these  carriers  of  urgently  needed  current 
cash  revenues.  Suspension  of  one  or  more  of  the  existing  uneconomic  promotional 
fares  might  have  incalculable  effects  on  traffic  movement,  not  to  mention  the 
plans  of  travelers,  and  might  well  have  the  short-run  effect  of  foreign  govern- 
ments to  such  suspension  action  by  the  United  States  cannot  be  accurately 
foreseen.  Negotiations  with  other  governments  would  have  to  be  undertaken  on  a 
crash  basis,  and  under  present  circumstances  it  is  difficult  to  foresee  when  and 
to  what  extent  satisfactory  negotiated  progress  toward  reforming  the  fare 
structure  might  be  achieved. 

In  the  light,  then,  of  Pan  American's  immediate  critical  need  for  additional 
cash  revenues,  and  TWA's  less  critical  but  also  pressing  needs,  we  are  prepared 
to  join  in  approving  the  present  agreement — except  with  respect  to  the  proposed 
Miami-London  fares,  which  do  not  materially  affect  Pan  American  or  TWA  and 
which  cannot  be  justified  by  any  increased  need  for  revenue  on  the  part  of 
National.  Nevertheless  we  strongly  believe  that  the  Board  must  continue  to 
press  for  a  cost-based  North  Atlantic  scheduled  fare  structure,  and  must  ulti- 
mately be  prepared  to  use  its  legal  powers  to  bring  such  a  structure  into  being, 
as  it  has  now  indicated  it  will  do  with  respect  to  charter  rates. 

G.   J08Ea>H  MlNETn, 

Lee  R.  West. 
October  30, 1974. 

Statements  of  the  Civil  Aeronautics  Board  ojj  Passenge2i  Fare  Matters  To  Be 
Negotiated  at  the  IATA  North  Atlantic  Traffic  Conference  in  Fort 
Lauderdale,   June   1974 

The  International  Air  Transport  Association  (IATA)  will  convene  a  meeting 
of  its  member  carriers  in  Fort  Lauderdale,  Florida,  on  June  11,  1974,  to  nego- 
tiate an  agreement  on  passenger  fares  to  apply  over  the  North  Atlantic  effective 
November  1,  1974.  The  negotiations  this  year  will  be  undertaken  against  a  back- 
ground of  rapidly  escalating  costs  and  enormous  losses  by  the  two  principal  U.S.- 
flag  carriers,  among  others,  which  underscores  the  absolute  necessity  for  prompt 
and  effective  action  to  improve  revenues.  The  future  of  the  North  Atlantic  sched- 
uled air  services  depends  on  it. 

Today's  fare  structure  is  patently  uneconomic,  since  individual  fares  are 
largely  unrelated  to  the  costs  of  providing  the  service  and  aggregate  revenues  are 
grossly  inadequate.  At  the  same  time,  the  fare  structure  is  unfair  to  the  traveling 
public  because  of  its  unwarranted  complexity,  the  frequent  misquotation  and 
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misconstruction  of  fares  wliich  results,  and  the  inherent  discrimination  involved 
in  charging  one  passenger  far  more  than  another  for  services  which  in  many  in- 
stances differ  very  little  or  not  at  all  in  cost  to  the  carrier  or  value  to  the 
passenger. 

Since  today  only  about  20  percent  of  North  Atlantic  travel  is  at  normal  fares, 
including  the  residue  of  first-class  travel,  the  point  of  departure  for  improvement 
quite  clearly  lies  in  the  area  of  the  discount  fare  structure.  The  present  structure 
is  comprised  of  a  bewildering  array  of  fares  which  differ  in  recondite  details, 
but  which  all  afford  quite  similar  service  to  the  passenger.  The  very  number  and 
complexity  of  these  fares  and  the  intricate  construction  rules  which  accompany 
them  result  in  a  widespread  incidence  of  misquotation  and  misconstruction  of 
fares.  Many  passengers  are  not  offered  the  lowest  fares  to  which  they  are  en- 
titled, while  others  are  inadvertently  (or  in  some  cases  deliberately)  ticketed  at 
fares  to  which  they  are  not  entitled. 

As  for  the  economics  of  the  discount  fare  structure,  there  would  appear  to  be 
little  if  any  difference,  for  example,  between  the  costs  of  transporting  a  passenger 
at  the  14-21  day  excursion  fare  and  one  at  the  22-45  day  excursion  fare.  More- 
over, even  though  the  two  fares  produce  very  different  yields  to  the  carriers,  they 
offer  a  very  similar  value  of  service  to  the  passenger.  His  additional  cost  of 
spending  a  few  more  days  in  Europe  is  in  many  cases  largely  or  wholly  offset  by 
the  substantial  difference  in  his  transportation  cost.  As  a  result,  carrier  profits 
are  at  the  mercy  of  a  traffic  mix  over  which  they  have  little  or  no  control.  Across- 
the-board  percentage  fare  increases  will  not  solve  the  fundamental  problems.  On 
the  contrary,  we  must  look  to  a  comprehensive  restructuring  of  North  Atlantic 
fares.  The  Civil  Aeronautics  Board  will  accept  no  less. 

Today's  fare  structure  reflects  a  consistent  policy  by  the  scheduled  carriers 
to  offer  one  or  more  low  fares,  regardless  of  cost,  in  an  effort  to  compete  for  that 
segment  of  the  travel  market  which  would  otherwise  be  attracted  by  charter 
services  and  fares.  This  year  the  carriers  continue  to  be  preoccupied  with  the 
threat  of  charter  competition  and  foresee  this  as  perhaps  the  single  greatest 
impediment  to  negotiation  of  a  more  profit-oriented  fare  structure,  notwithstand- 
ing the  significant  increases  in  charter  prices  which  have  materialized  in  recent 
months  and  have,  in  some  cases,  already  been  filed  for  the  1975  summer  season. 

The  Board  is  fully  aware  of  the  desirability  for  greater  stability  and  economic 
soundness  in  the  area  of  charter  pricing,  and  to  this  end  intercarrier  discussions 
have  been  authorized  in  which  we  expect  carriers  to  heed  their  publicly  expressed 
concerns  and  compromise  their  differences  into  an  acceptable  solution.  At  the 
same  time,  the  Board  is  pursuing  its  rulemaking  proceeding  which  looks  toward 
establishment  of  minimum  charter  rate  guidelines  and,  in  doing  so,  has  explicitly 
stated  an  intention  to  exercise  its  suspension  authority  in  the  intervening  period 
to  forestall  effectiveness  of  noncompensatory  charter  rates. 

While  the  future  pricing  of  charter  serAices  is  not  yet  known,  we  believe  it 
will  be  altogether  realistic  for  the  scheduled  carriers  to  assume  that  charter 
services  in  1975  will  be  offered  at  compensatory  rates.  We  expect  them  to  proceed 
in  their  lATA  negotiations  on  this  premise.  Notwithstanding  what  ultimately 
may  emerge  as  a  charter  rate  level,  however,  it  is  time  to  accept  the  fact  that 
scheduled  services  cannot  be  operated  economically  at  prices  which  approach  that 
level.  The  scheduled  industry  can  no  longer  indulge  in  the  luxury  of  seeking  to 
maintain  its  market  share  by  carrying  large  numbers  of  passengers  at  a  loss. 

Now  is  the  time  for  a  wholesale  revision  of  the  existing  fare  structure,  which 
has  contributed  so  greatly  to  the  carriers'  present  critical  financial  situation.  The 
situation  is  so  critical,  in  fact,  that  the  Board  can  no  longer  accept  merely  token 
adjustments  of  a  structure  shown  to  be  so  uneconomic  and  so  unfair  to  the  public. 

The  Board  believes  that  the  highest  priority  should  be  given  to  changes  in  the 
fare  structure  which  would  : 

1.  Reduce  significantly  the  number  of  different  fares  and  the  complexity 
of  the  accompanying  conditions  and  construction  rules. 

2.  Reduce  significantly  the  spread  between  the  normal  economy  fare  and  the 
lowest  discount  fares  by  either  reducing  the  normal  economy  fare,  or  increas- 
ing the  lowest  fares,  or  both.  Discounts  on  the  order  of  40  or  50  percent  are 
no  longer  acceptable. 

3.  Eliminate  or  substantially  raise  the  22-45  day  excursion  fare,  or  merge  it 
with  the  14-21  day  fare  at  the  latter's  level. 
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4.  Impose  reasonable  charges  for  stopovers  on  all  economy-class  fares  to 
recover  the  costs  thereof. 

5.  Impose  reasonable  surcharges  for  weekend  travel  to  reflect  the  costs 
of  traflic  peaking  and  to  level  demand. 

6.  Eliminate  the  additional  discount  for  inclusive  tour  travel  which  is  not 
justified  by  any  demonstrated  cost  savings. 

7.  Eliminate  all  discounts  for  group  travel  where  the  carrier  undertakes 
to  form  the  group,  and  limit  any  discounts  for  group  travel  where  the  carrier 
does  not  from  the  group  to  an  amount  reflecting  demonstrated  cost  savings  to 
the  carrier. 

8.  If  any  new,  low  promotional  fare  is  proposed  to  replace  some  of  the 
existing  fares,  establish  this  new  fare  at  a  level  significantly  higher  than  the 
existing  22-45  day  excursion  fare;  impose  substantial  restrictions  on  its 
availability  and  usage,  such  as  advance  purchase  requirements  and  penalties 
for  change  or  cancellation  of  reservation ;  preclude  stopovers ;  and  limit  the 
number  of  seats  available  for  sale  at  this  fare  on  each  fiight. 

9.  In  general,  restrict  the  availability  of  all  discount  fares  and  narrow  the 
discounts  offered  sufficiently  to  increase  substantially  the  traffic  moving  on 
normal  economy  fares,  particularly  in  the  peak  season. 

The  Board  is  convinced  that  a  structure  modified  along  these  lines  holds  the 
greatest  promise  for  restoration  of  a  healthy  economic  environment  in  North 
Atlantic  scheduled  services. 


DIFFERENCES   BETWEEN   CHARTER  AND   SCHEDULED  FARES 

Senator  Kennedy.  What  are  we  talking  about  in  terms  of  the  com- 
parison of  charter  rates  and  schedule  rates?  What  is  the  magnitude 
of  the  difference,  say  coast-to-coast  ? 

Mr.  DiNGivAN.  I  will  pick  a  few  examples  out  of  my  statement  which 
are  examples  of  the  present  economy  coach  fares  and  the  charter  fares 
computed  at  a  90-percent  load-factor.  From  Boston  to  San  Francisco, 
for  example,  the  round-trip  economy  fare  is  $374,  and  the  charter 
fare  at  a  90-percent  load  factor  is  $182. 

I  would  note  that  these  are  tariffs  on  file  with  the  Civil  Aeronautics 
Board  and  they  reflect  the  use  of  a  stretch  DC-8  type  aircraft.  All 
of  these  fares  are  to  some  degree  logically  related  to  specific  types  of 
equipment  under  the  same  circumstances,  New  York  to  Rome,  Italy, 
for  example. 

[The  following  data  concerning  charter  flight  costs  was  submitted 
by  the  CAB.  See  also  the  prepared  testimony  of  Professor  Theodore 
E.  Keeler  on  this  same  day,  February  25,  1975,  below,  especially 
table  2,  p.  1300.] 

It  is  not  possible  to  obtain  the  exact  charter  rate  without  knowing:  1)  what 
other  rates  or  charges,  such  as,  ferry  charges,  may  have  been  involved  in  the 
total  charge,  and  2)  the  type  of  aircraft  used  for  each  flight  and  its  configuration. 

Since  the  request  for  charter  rates  does  not  include  this  information,  the  at- 
tached table  reflects  an  average  number  of  seats  and  an  average  live  per  seat 
charge  (which  does  not  include  any  other  rates  or  charges)  for  the  type  of  air- 
craft listed. 

In  all  probability  the  actual  charter  rates  would  be  somewhat  higher  than 
shown,  since  it's  reasonable  to  assume  that  at  least  some  of  the  charter  would 
have  required  ferry  flights. 
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Market!  (airport-airport) 


charter  2 


Carrier' 


ir 

Number 

Period 

Charge 

1-way  or 

of  - 

per 

round- 

aircraft 

seats 

Quarter 

Year 

seat 

trip! 

707 

-fl73 

2 

1974 

<  147. 96 
« 135. 25 

RT 
RT 

DC-8 

149 

4 

1973 

65.96 

OW 

DC-8 

149 

4 

1973 

131.92 

RT 

DC-8 

157 

4 

1973 

145.81 

RT 

DC-8 

149 

2 

1974 

136.68 

RT 

727 

96 

2 

1974 

79.34 

OW 

727 

96 

3 

1974 

76.41 

OW 

DC-8 

223 

3 

1974 

62.34 

OW 

DC-8 

223 

3 

1974 

62.34 

OW 

DC-8 

180 

1 

1974 

37.00 

RT 

DC-8 

165 

1 

1974 

35.82 

RT 

DC-8 

250 

1 

1974 

29.60 

RT 

990-A 

149 

1 

1974 

37.24 

RT 

990-A 

149 

3 

1974 

18.62 

OW 

DC-9 

396 

4 

1973 

48.32 

RT 

DC-9 

198 

2 

1974 

56.38 

RT 

DC-9 

99 

3 

1974 

56.38 

RT 

DC-10 

345 

1 

1974 

« 17.  26 

OW 

DC-10 

345 

1 

1974 

5  15.69 

OW 

707 

179 

2 

1974 

M2.78 

RT 

707 

179 

2 

1974 

'  45. 14 

RT 

707 

175 

2 

1974 

8  48. 23 

RT 

707 

175 

2 

1974 

•61.66 

RT 

707 

175 

1973 

8  48.  86 

RT 

707 

175 

1974 

•62.06 

RT 

DC-8 

149 

1974 

57.92 

RT 

DC-8 

223 

1974 

63.04 

RT 

727 

96 

1974 

67.36 

RT 

707 

173 

1973 

*  33. 06 

OW 

707 

173 

1973 

«  27.  28 

OW 

727 

134 

1974 

70.64 

RT 

DC-9 

95 

1974 

29.71 

OW 

737 

95 

1973 

30.59 

OW 

DC-8 

157 

1973 

30.41 

OW 

727 

96 

1974 

32.06 

OW 

737 

95 

1973 

30.45 

OW 

727 

96 

1973 

31.92 

OW 

737 

95 

1974 

30.86 

OW 

727 

96 

1974 

32.34 

OW 

727 

96 

1974 

64.68 

RT 

DC-8 

254 

1974 

130.36 

RT 

DC-8 

149 

1973 

57.35 

OW 

DC-8 

223 

1973 

53.11 

OW 

DC-8 

223 

1974 

54.20 

OW 

DC-8 

223 

1974 

54.20 

OW 

DC-8 

206 

1973 

108. 36 

RT 

DC-8 

206 

1973 

108. 36 

RT 

DC-8 

223 

1974 

108. 40 

RT 

DC-8 

157 

1974 

136. 68 

RT 

DC- 8 

223 

1974 

119.44 

RT 

707 

173 

1973 

50.62 

OW 

DC-10 

238 

1973 

67.28 

OW 

707 

173 

1974 

108. 62 

RT 

DC-10 

238 

1974 

145. 84 

RT 

707 

173 

1974 

119.48 

RT 

DC-10 

238 

1974 

154.10 

RT 

707 

173 

1974 

119.48 

RT 

DC-10 

238 

1974 

154.10 

RT 

707 

173 

1974 

59.74 

OW 

DC-10 

238 

1974 

77.05 

OW 

DC-10 

200 

1974 

176. 14 

RT 

DC-10 

345 

1974 

55.47 

OW 

DC-8 

206 

1973 

54.18 

OW 

B-747 

319 

1974 

155.  88 

RT 

DC-8 

223 

1974 

110.40 

RT 

707 

165 

1974 

165.76 

RT 

B-747 

461 

1974 

128. 30 

RT 

707 

173 

1974 

«  67.  79 

OW 

707 

173 

1974 

8  74.  76 

OW 

707 

173 

1973 

«  126.  30 

RT 

707 

173 

1973 

'114.74 

RT 

707 

173 

2 

1974 

*  126.  84 

RT 

707 

173 

2 

1974 

5 126. 26 

RT 

BOS-SFO PR  AA 

BOS-SFO PR  UA 

BOS-SFO .-.  PR  UA 

BOS-SFO PR  UA 

BOS-SFO PR  UA 

BOS-OAK SE  UA 

BOS-SFO SE  UA 

BOS-SFO SP  UA 

BOS-SFO SP  UA 

ORD-JFK PR  CI 

ORD-JFK PR  CI 

ORD-JFK PR  CI 

ORD-JFK PR  MA 

ORD-JFK... -.  PR  MA 

ORD-LGA PR  NC 

ORD-LGA PR  NC 

ORD-LGA.. PR  NC 

ORD-JFK PR  ON 

ORD-JFK PR  ON 

ORD-JFK.. PR  PA 

ORD-JFK... PR  PA 

ORD-EWR    PR  TW 

ORD-EWR PR  TW 

ORD-JFK PR  TW 

ORD-JFK PR  TW 

ORD-EWR    PR  UA 

ORD-JFK PR  UA 

ORD-JFK PR  UA 

ORD-JFK SE  AA 

ORD-JFK SE  AA 

ORD-LGA SE  EA 

ORD-LGA SE  OZ 

ORD-JFK.... SE  UA 

ORD-JFK SE  UA 

ORD-JFK SE  UA 

ORD-LGA SE  UA 

ORD-LGA SE  UA 

ORD-LGA SE  UA 

ORD-LGA SE  UA 

ORD-LGA SE  UA 

HNL-LAX PR  Ti 

HNL-LAX PR  UA 

HNL-LAX PR  UA 

HNL-LAX PR  UA 

HNL-LAX.. PR  UA 

HNL-LAX. PR  UA 

HNL-LAX.. PR  UA 

HNL-LAX PR  UA 

HNL-LAX.... PR  UA 

HNL-LAX PR  UA 

HNL-LAX .—  PR/SE  WA 

HNL-LAX PR/SE  WA 

HNL-LAX PR/SE  WA 

HNL-LAX.. PR/SE  WA 

HNL-LAX PR/SE  WA 

HNL-LAX PR/SE  WA 

HNL-LAX PR/SE  WA 

HNL-LAX.. PR/SE  WA 

HNL-LAX PR/SE/SP  WA 

HNL-LAX PR/SE/SP  WA 

HNL-LAX -.  SE  CO 

HNL-LAX SE  TI 

HNL-LAX SE  UA 

HNL-LAX SE  UA 

HNL-LAX SE  UA 

HNL-LAX SP/IT  WO 

HNL-LAX SP/IT  WO 

LAX-JFK       PR  AA 

LAX-JFK       PR  AA 

LAX-JFK       -. PR  AA 

LAX-JFK PR  AA 

LAX-JFK       PR  AA 

LAX-JFK       PR  AA 

See  footnotes  at  end  of  table. 
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Market'  (aitport-airport) 


charter  2     Carrier  s 


Type 

of 

aircraft 


Number 

of 

seats 


Period 


Quarter 


Year 


Charge    1-way  or 
per    round- 
seat    trip  I 


LAX-JFK PR 

LAX-JFK       PR 

LAX-JFK       PR/SP 

LAX-JFK       IT 

LAX-JFK       PR 

LAX-JFK       .- PR 

LAX-JFK       PR/SP 

LAX-JFK       SP 

LAX-JFK PR/SP 

LAX-JFK PR/SP 

LAX-JFK PR 

LAX-JFK PR 

LAX-JFK PR 

LAX-JFK PR 

LAX-JFK PR 

LAX-JFK PR 

LAX-JFK PR 

LAX-JFK PR 

LAX-JFK SE 

LAX-JFK SE 

LAX-EWR PR/SE 

LAX-EWR PR/SE 

LAX-EWR PR 

LAX-EWR PR 

LAX-JFK PR/SE/SP 

LAX-JFK PR/SE 

LAX-JFK PR/SE 

LAX-JFK PR/SE 

LAX-JFK.. PR/SE 

LAX-JFK PR/SE 

LAX-JFK PR/SE 

LAX-JFK PR/SE 

LAX-LGA SE 


AA 

707 

AA 

707 

CI 

DC-8 

CI 

DC-8 

ON 

DC-8 

ON 

DC-« 

Tl 

DC-8 

Tl 

DC-8 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

TW 

707 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

DC-8 

UA 

727 

173 
173 
165 
183 
179 
179 
254 
254 
175 
175 
175 
175 
175 
175 
175 
175 
175 
175 
175 
175 
149 
149 
149 
149 
149 
149 
149 
223 
149 
223 
149 
223 
96 


1974 
1974 
1973 
1974 
1974 
1974 
1973 
1973 
1974 
1974 
1974 
1974 
1973 
1973 
1974 
1974 
1974 
1974 
1974 
1974 
1973 
1973 
1974 
1974 
1973 
1973 
1974 
1974 
1974 
1974 
1974 
1974 
1974 


*  149.  52 

«  135.  58 

119.80 

123.  76 

«  185.  84 

» 172.  84 

126.  22 

63.11 

8 130. 90 

» 144. 04 

8  57. 68 

•  64.25 

8  115.36 

» 128. 50 

8  115.36 

9 128.  50 

8  115.36 

« 128.  50 

8  65.45 

« 72. 02 

111.36 

55.68 

119.80 

129. 22 

56.02 

112.04 

57.16 

52.93 

114.32 

111.66 

130. 06 

116.29 

73.42 


RT 
RT 
RT 
RT 
RT 
RT 
RT 
OW 
RT 
RT 
OW 
OW 
RT 
RT 
RT 
RT 
RT 
RT 
OW 
OW 
RT 
OW 
RT 
RT 
OW 
RT 
OW 
OW 
RT 
RT 
RT 
RT 
OW 


>  BOS— Boston,  IVIass.  (Logan  Airport);  EWR— New  York,  N.Y.  (Newark  Airport);  HNL— Honolulu,  Hawaii  (Honolulu 
international  Airport);  JFK— New  York,  N.Y.  (John  F.  Kennedy  International  Airport);  LAX— Los  Angeles,  Calif.  (Los 
Angeles  International  Airport);  LGA— New  York,  N.Y.  (La  Guardia  Airport);  OAK— Oakland,  Calif.  (Oakland  International 
Airport);  ORD— Chicago,  III.  (O'Hare  International  Airport);  SFO— San  Francisco,  Calif.  (San  Francisco  International 
Airport).  OW— 1  way;  RT— Round  trip. 

2  IT— Inclusive  tour;  PR— Pro  rata;  SE— Single  entity;  SP— Split. 

3  AA— American  Airlines,  Inc.;  CI— Capitol  International  Airways,  Inc.;  CO— Continental  Air  Lines,  Inc.;  EA— Eastern 
Air  Lines,  Inc.;  MA— Modern  Air  Transport,  Inc.;  NC— North  Central  Airlines,  Inc.;  ON— Overseas  National  Airways, 
Inc.;  OZ— Ozark  Air  Lines,  Inc.;  PA— Pan  American  World  Airways,  Inc.;  Tl— Trans  International  Airlines,  Inc.;  TW— 
Trans  World  Airlines,  Inc.;  UA— United  Air  Lines,  Inc.;  WA— Western  Airlines,  Inc.;  WO— World  Airways,  Inc. 

*  Applicable  only  on  transportation  commencing  on  Friday,  Saturday,  or  Sunday. 

« Applicable  only  on  transportation  commencing  on  Monday,  Tuesday,  Wednesday,  or  Thursday. 

'Applicable  only  on  transportation  commencing  on  any  Monday  through  the  following  Friday. 

'  Applicable  only  on  transportation  commencing  on  Saturday  or  Sunday. 

8  Applicable  only  on  transportation  commencing  between  10:01  p.m.  local  time  Sunday  and  6:59  a.m.  local  time  Thursday 
of  each  week. 

'  Applicable  only  on  transportation  commencing  between  7  a.m.  local  time  Thursday  and  10  p.m.  local  time  Sunday  of 
each  week. 


RESTRICTIONS    ON    CHARTER   OPERATION 

Senator  Kennedy.  Have  the  charter  airlines  requested  certificates 
to  fly  these  routes  ? 

Mr,  DiNGivAN.  Yes,  we  have  authority  to  fly  in  all  of  these  areas. 

Senator  Kennedy.  Are  you  free  to  do  that,  at  the  present  time ;  as 
much  as  you  want  ? 

Mr.  DiNGivAN.  Yes,  with  some  exceptions  relating  to  overseas  where 
we  have  some  landing  rights  problems.  But  insofar  as  our  ability  to 
operate  charters,  we  have  authority  within  the  United  States  and  five 
of  our  carriers  have  authoritj-  to  cross  the  North  Atlantic  to  Europe 
and  two  have  authority  in  the  Pacific. 

Mr.  Anker.  The  authority.  Senator,  just  so  it  is  understood,  is  of 
course  limited  to  the  performance  of  charter  services  as  defined  in  the 
rules  and  regulations  of  the  CAB.  Now  we  have  some  quarrel  with 
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those  rules  and  regulations.  We  think  that  they  are  much  too  restric- 
tive and  that  we  could  provide  a  lot  more  service  if  the  regulations 
defining  what  is  a  proper  charter  were  to  be  liberalized.  But  we  do 
have  authority  to  serve  these  particular  points  as  long  as  the  service 
provided  comports  with  the  charter  regulations. 

Senator  Kennedy.  If  you  had  a  relaxation  of  some  of  those  restric- 
tions, could  you  even  do  better,  do  you  think,  in  terms  of  the  traveling 
public  ? 

Mr.  DiNGivAN.  I  do  not  believe  we  could  do  much  better  with  respect 
to  the  pricing  but  we  could  probably  serve  a  greater  share,  a  greater 
segment  of  the  public  which  perhaps  today  is  not  being  served  because 
of  the  restrictions  on  eligibility. 

Senator  Kennedy.  A^Hiat  would  T  have  to  do  now  to  go  from  Boston 
to  San  Francisco  on  a  charter  flight?  I  have  to  go  on  out  there  and 
speak  on  April  12. 

Mr.  DiNGiVAN.  Well,  maybe  a  special  event  charter,  which  is  under 
consideration  by  the  Board,  not  approved  yet,  but  it  might  be,  say,  an 
affinity  organization  to  which  you  belong  in  Boston.  Now  if  the  organi- 
zation chartered  the  aircraft  from  one  of  our  carriers,  you  could  fly 
to  the  west  coast  and  return  but  you  would  have  to  travel  with  the 
group  and  they  with  you  and  everyone  would  have  to  go  and  come  back 
together. 

There  are  other  forms  of  charters,  travel  group  charters,  inclusive 
tour  charters,  which  get  into  the  complexity  of  the  charter  rules  and 
regulations.  And  as  an  individual  you  could  go  on  one  of  those  type 
charters  if  you  could  find  a  tour  operator  who  was  operating  one.  We 
do  not  sell  those  charters.  We  operate  through  tour  operators  and  we 
have  no  real  control  over  the  market.  We  must  depend  upon  a  tour 
operator  to  generate  that  kind  of  a  trip  and  to  promote  that  kind  of  a 
service.  We  fly  the  aircraft  and  provide  that  service. 

Senator  Kennedy.  How  do  you  know  whether  I  belong  to  a  club 
in  Boston  or  not  ? 

Mr.  DiNGivAN.  Well,  that  has  been  one  of  the  problems,  I  guess,  in 
the  affinity  area,  but  there  is  a  statement  of  supporting  information 
which  is  supposed  to  accompany  every  charter  program  and  that  re- 
quires that  the  particular  organization  certifies  that  all  of  the  members, 
all  of  the  passengers,  rather,  have  been  members  for  more  than  6 
months. 

Now  that  can  be  checked  by  the  airline,  and  the  airline  is  held  ac- 
countable by  the  CAB  to  do  that.  And  also,  of  course,  it  can  be  checked 
by  the  CAB  and  has  been.  But  the  prime  responsibility  falls  back  on 
the  organization  and  of  course  the  individual  not  to  sign  a  false 
certificate. 

INFORMING    the    PUBLIC    ABOUT    CHARTERS 

Senator  Kennedy.  What  is  the  best  way  for  people  to  find  out  about 
these  groups? 

Mr.  DiNGR^AN.  Through  travel  agents,  basically.  The  advertising 
which  we  do  is  really  in  trade  journals  because  we  sell  our  capacity  to 
tour  operators  and  not  to  the  public.  So  we  do  not  deal  in  public  ad- 
vertising in  terms  of  the  Washington  Post  or  the  New  York  Times,  or 
something  similar  to  that. 
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Mr.  Anker.  When  an  organization  arranges  a  charter,  Senator,  it 
usually  publicizes  it  quite  adequately  to  its  own  membership  if  it  is 
that  type  of  a  charter. 

Senator  Kennedy.  But  still  it  is  a  rather  limited  group  who  will 
know  about  this.  I  mean,  John  Q.  Citizen  is  not  going  to  know  unless 
he  happens  to  go  to  the  travel  agent  and  speaks  to  him  about  it.  Gen- 
erally, an  individual  will  not  hear  much  about  it.  Or  if  he  does  hear 
about  it,  then  he  must  arrange  his  schedule  to  go  at  a  particular  time 
and  come  back  at  a  particular  time.  I  imagine  that  without  all  of  these 
different  restrictions,  you  could  provide  a  greatly  expanded  service  to 
the  traveling  public,  perhaps  through  your  own  advertisements. 

Mr.  DiNGiVAN.  Well,  we  would  and  we  would  hope  that  the  bill 
which  you  have  cosponsored  with  Senator  Cannon  and  Senator 
Javits — S.  421 — will  ease  the  regulations  and  permit  us  to  serve  a 
broader  segment  of  the  public. 

Senator  Kennedy.  Who  do  you  think  would  be  really  hurt  by  freer 
competition  in  the  industry  ?  Would  the  public  be  hurt  ? 

Mr.  DiNGiVAN.  Well,  it  depends.  Senator.  Our  concern  about  the 
predatory  fares  for  example,  is  that  we  could  be  forced  out  of  existence, 
and  if  we  are  then  the  public  is  ultimately  hurt. 

Senator  Kennedy.  Well,  in  the  first  in  our  series  of  CAB  oversight 
hearings  on  November  7,  and  8,  1974,  you  asked  us  not  to  let  the  CAB 
and  the  carriers  raise  the  fares.  Yet  now,  you  are  complaining  about 
them  lowering  fares. 

Mr.  DiNGivAN.  Well,  at  that  time  we  were  talking  about  the  CAB's 
minimum  charter  rates  and  the  problem,  as  presented  at  that  time  has 
some  other  facets  to  it.  For  example,  if  there  were  minimum  charter 
rates,  and  if  at  the  same  time  the  Civil  Aeronautics  Board  approved 
an  lATA  package  with  promotional  fares  such  as  Apex  and  a  22-  to 
45-day  promotional  fares  that  were  sitting  right  on  top  of  charter 
rates,  that  would  put  us  out  of  business.  So  if  you  raise  our  fares  and 
reduce  theirs,  that  is  where  the  destructive  competition  comes  in  and 
that  is  what  we  were  concerned  about,  that  it  was  going  both  ways. 

Senator  Kennedy.  Thank  you  very  much. 

Mr.  DiNorvAN.  Thank  you.  Senator. 

Senator  Kennedy.  We  will  recess  until  9 :30  tomorrow  morning. 

[Whereupon,  at  4 :45  p.m.,  the  subcommittee  recessed,  to  reconvene 
on  Wednesday,  February  26, 1975,  at  9 :30  a.m.] 

[The  prepared  statement  of  NACA  and  a  foUowup  letter,  follow :] 

Prepared  Statement  of  National  Air  Carrier  Association 

We  appreciate  this  opportunity  to  present  to  this  subcommittee  the  views  of  the 
National  Air  Carrier  Association  (NACA)  and  its  member  carriers  on  the  subject 
of  Federal  regulation  of  air  fares.  As  the  subcommittee  is  aware,  NACA  is  a  trade 
association  which  represents  the  Nation's  leading  supplemental,  or  charter,  air 
carriers. 

To  talk  about  air  fares,  as  the  subcommittee  has  invited  us  to  do,  is  today  to  talk 
about  how  high  they  are.  Air  fares  have  in  recent  periods  pushed  constantly 
higher  in  the  face  of  rampant  inflation  and  skyrocketing  fuel  costs.  Not  surpris- 
ingly, the  public  and  the  Congress  have  begun  increasingly  to  ask  whether  these 
increases  are  fully  justified,  and  what  are  the  alternatives. 

The  importance  of  charter  travel  in  these  times  of  economic  stress  can  be 
readily  explained.  Charters  are  inherently  the  lowest  cost  mode  of  air  trans- 
portation. This  is  not  because  charter  services  are  immune  from  inflation  and 
higher  fuel  prices.  Rather,  it  is  because  charter  flights  operate  at  or  near  load 
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factors  of  100  percent,  and  thus  do  not  require  the  passenger  to  bear  a  signifi- 
cant cost  for  unused  capacity  (i.e.,  empty  seats).  The  point  was  stated  very 
clearly  in  a  recent  opinion  by  CAB  members  Miaetti  and  West : 

"The  economics  of  the  matter  are  simple.  Scheduled  service  typically  oper- 
ates at  load  factors  averaging  between  50  and  60  percent,  sometimes  less, 
sometimes  more,  but  rarely  much  over  (0  percent.  Charter  service  typically 
operates  at  load  factors  of  95  percent  and  up.  Since  capacity  costs  per  seat- 
mile  are  much  the  same  for  the  two  types  of  service,  capacity  costs  (and 
therefore  total  costs)  per  passenger-mile  are  inevitably  far  lower  for  charter 
than  for  scheduled  service."  (Order  '« 4-10-106,  Oct.  21,  1974,  concurring  and 
dissenting  opinion,  p.  3  ;  emphasis  in  original.) 
For  essentially  the  same  reasons,  charters  are  also  the  most  eflScient  mode  of  air 
travel  from  the  point  of  view  of  fuel  utilization. 

The  lower  costs  of  charter  service  are  reflected  in  lower  fares  to  charter 
passengers.  To  illustrate,  we  have  selected  more  or  less  at  random  a  sampling  of 
per  seat  charter  prices  in  a  number  of  city-pair  markets,  which  are  shown  in 
attachment  to  this  statement.  The  attachment  also  lists  the  normal  coach  or 
economy  fare  between  the  same  city-pairs. 

Of  course,  charter  service  lacks  in  many  respects  the  flexibility  and  convenience 
of  scheduled  services.  But  charters  are  entirely  suitable  for  meeting  the  vacation 
needs  of  those  Americans  who  are  willing  to  accept  a  degree  of  inflexibility  in 
order  to  travel  at  the  lowest  possible  cost.  Therefore,  in  this  time  of  inflation 
and  economic  uncertainty,  one  would  certainly  have  thought  that  the  CAB  would 
move  quickly  to  expand  charter  services,  to  make  them  more  widely  available. 
ITnfortunately,  it  has  not  done  so. 

As  the  subcommittee  knows,  the  Board  has  for  years  curtailed  the  avail- 
ability of  charter  services  by  means  of  highly  restrictive  regulations.  Last 
October  it  even  proposed  to  eliminate  the  most  popular  type  of  charter  service 
(i.e.,  affinity  charters)  which  accounts  for  70  percent  of  all  passenger  charter 
flights,  and  this  at  a  time  when  the  need  for  greatly  expanding  the  availability 
of  charters  was  evident.  We  are  pleased  to  see  that  the  Board  has  recently 
drawn  back  from  this  ill-conceived  proposal.  But  it  has  yet  to  take  any  meaning- 
ful new  action  to  broaden  the  availability  of  charters. 

Turning  to  the  question  of  regulation  of  charter  rates,  the  CAB  followed 
until  recently  a  laissez  faire  policy,  allowing  the  competitive  forces  of  the  market- 
place to  have  full  play.  To  some  extent,  this  policy  may  have  reflected  the  ex- 
treme complexity  of  charter  pricing,  which  makes  regulation  very  diflScult.  There 
are  recent  indications,  however,  that  the  Board  has  changed  its  policy,  and  may 
now  attempt  to  regulate  charter  prices  more  actively.  As  this  subcommittee  knows, 
the  Board  issued  last  fall  a  regulation  which  established  minimum  charter  rate 
"guidelines"  for  the  largest  charter  market,  the  transatlantic.  And  while  that 
regulation  has  now  been  withdrawn,  the  Board  may  still  replace  it  with  some 
other  form  of  control  over  charter  rates. 

If  charter  rates  are  to  be  regulated,  we  believe  it  essential  that  such  regulation 
take  account  of  the  realities  and  complexities  of  charter  pricing.  The  price  of  any 
particular  charter  flight  or  series  of  flights  may  depend  upon  numerous  factors — 
such  as  the  season,  the  direction,  the  extent  to  which  a  series  of  black-to-back 
flights  is  involved,  the  amount  of  "ferry"  mileage  required,  and  the  type  of  air- 
craft involved.  Any  rate  regulation  which  failed  to  take  account  of  these  variables 
would  necessarily  limit  competition,  hamstring  the  carriers,  and  in  many  cases 
articially  raise  the  price  to  the  consumer. 

Let  us  turn  now  to  the  matter  of  scheduled  air  fares.  One  of  the  chief  concerns 
of  this  subcommittee — as  well  as  millions  of  air  travelers — is  why  those  fares  are 
so  high.  One  important  reason — as  paradoxical  as  it  may  sound — is  that  the  air- 
lines offer  so  many  below-cost  discount  fares.  In  recent  years,  the  scheduled  air- 
lines have  introduced  a  wide  array  of  such  discount  fares  (excursion  fares,  group 
inclusive  tour  (GIT)  fares,  aflSnity  and  nonaflSnity  group  fares,  advance  pur- 
chase fares  and  many  others)  which  are  priced  substantially  below  the  levels  of 
so-called  "normal"  fares  (i.e.,  coach  or  economy  fares).  Passengers  utilizing 
these  discount  fares  receive  essentially  the  same  service  as  normal-fare  pas- 
sengers. They  ride  on  the  ame  airplanes,  sit  in  the  same  cabins,  receive  the  same 
meals  and  other  amenities.  They  do  not,  however,  pay  their  full  share  of  the  cost 
of  the  service  they  are  getting.  In  the  long  run,  the  difference  has  to  be  made  up 
somewhere.  It  is  made  up  by  charging  the  normal-fare  passengers  higher  prices 
than  would  otherwise  be  required. 
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The  scheduled  airlines  have  argued  that  discount-fare  passengers  merely  fill 
seats  which  would  otherwise  go  empty,  and  therefore  do  not  burden  normal- 
fare  passengers  but,  instead,  help  to  keep  normal  fares  down.  But  this  argument, 
however  plausible  it  may  appear  at  first  glance,  will  not  withstand  analysis.  The 
number  of  airline  seats,  that  is  the  amount  of  capacity  which  the  airlines  make 
available  in  any  given  market  is  not  fixed,  but  is  determined  by  airline  manage- 
ment. And  when  airline  planners  examine  a  market  to  determine  how  much 
capacity  to  place  in  service,  they  look  at  all  the  traflSc  in  that  market,  without 
distinguishing  between  normal  fare  traflSc  and  discount-fare  traflBc.  For  this 
reason,  it  is  not  accurate  to  say  that  discount-fare  passengers  only  fill  otherwise 
empty  seats,  because  absent  the  discount-fare  traffic  those  seats  might  not  be 
there  at  all. 

This  is  precisely  what  the  Board  found  in  its  recent  exhaustive  investigation 
of  domestic  discount  fares.  On  the  basis  of  this  finding,  the  Board  concluded 
that  "the  long-term  cost  of  carrying  passengers  under  the  discount  fares  is  essen- 
tially equal  to  the  cost  of  carrying  normal-fare  passengers  .  .  .,  that  the  addi- 
tional traffic  volumes  generated  by  the  discount  fares  do  not  appreciably  reduce 
air  carrier  unit  costs  over  the  long  run,  and  consequently  that  the  allocation  of 
less  than  full  costs  to  the  discount  traffic  in  the  rest  of  the  traffic  having  to 
bear  more  than  full  costs."  Domestic  Passenger  Fare  Investigation  Phase  5 — Dis- 
count Fares,  Order  72-12-18,  Dec.  5,  1972,  pp.  43-44. 

The  validity  of  these  findings  has  been  illustrated  in  a  still-pending  investiga- 
tion of  mainland-Hawaii  fares.  A  number  of  years  ago,  the  scheduled  carriers 
introduced  very  low  GIT  fares  in  that  market,  in  order  to  compete  with  the 
inclusive  tour  charter  services  of  the  supplemental  carriers.  These  fares  prolifer- 
ated, and  at  present  almost  half  of  the  scheduled  traffic  in  this  market  moves 
on  discount  fares.  The  scheduled  airlines  as  a  group  have  experienced  very  siz- 
able losses  in  the  Hawaiian  market,  and  they  are  now  seeking  substantial  fare 
increases.  But  when  the  computation  was  made  in  the  Board  investigation  of  the 
required  level  of  normal  coach  fares  if  discount  fares  were  not  part  of  the  fare 
structure,  it  turned  out  that  normal  coach  and  economy  fares  could  generally  be 
reduced  and  still  provide  the  carriers  with  a  12  percent  return  on  investment. 

A  similar  situation  may  exist  today  in  the  48-state  market.  Although  the  Board, 
in  its  Domestic  Passenger  Fare  Investigation  (DPFI),  stated  that  in  the  future 
it  would  prevent  discount  fares  from  burdening  normal  fares  by  an  adjustment 
which  would  assume,  for  purposes  of  calculating  normal  fares,  that  discount 
fares  were  not  part  of  the  fare  structure,  it  has  not  as  yet  fully  implemented  that 
policy.  As  a  result,  normal  fares  are  evidently  higher  than  necessary.  Only  re- 
cently, the  CAB  permitted  the  carriers  an  across-the-board  four  per  cent  increase 
in  domestic  passenger  fare.  Yet,  two  Board  members  contended  in  a  careful 
dissent  that  this  increase  could  have  been  avoided  entirely  if  the  discount-fare 
adjustment  required  by  the  DPFI  had  been  ful'y  implemented.  (See  statement 
of  members  Minetti  and  West  concerning  the  additional  four  percent  domestic 
passenger  fare  increaes,  Nov.  25,  1974,  pp.  18-26  and  appendix  B.) 

The  market  in  which  the  discount-fare  problem  is  most  severe  is  the  trans- 
atlantic market.  In  that  market,  the  lATA  carriers  have  for  a  number  of  years 
offered  a  bewildering  array  of  below-cost  discount  fares,  on  which  the  vast  bulk 
of  scheduled  traffic  now  moves.  These  fares  have  seriously  eroded  carrier  yields, 
caused  huge  losses,  and  resulted  in  ever-increasing  normal  fares.  Board  Members 
Minetti  and  West  recently  described  the  situation  as  follows  : 

"The  transatlantic  carriers  have  come  to  resemble  the  legendary  merchant 
who  lost  ten  dollars  on  every  widget  he  sold  'but  expected  to  make  it  up 
on  voinrn*>.'  In  an  attempt  to  offset  their  losses  on  the  carriage  of  'pro- 
motional' traffic  at  below-cost  fares,  the  carriers  have  raised  'normal'  economy 
'  fares  to  levels  which  appear  to  be  considerably  fibove  cost.  But  the  attempt 
has  failed,  since  the  percentage  of  travelers  using  these  inflated  'normal* 
fares  has  continuously  declined,  until  'normal'  fare  traffic  is  now  but  a  small 
fraction  of  the  'promotional'  fare  traffic,  and  a  number  of  the  scheduled 
carriers  on  the  North  Atlantic — most  notably,  Pan  American — are  facing 
financial  disaster."  (Order  74-10-106,  Oct.  21,  1974,  Concurring  and  Dissent- 
Opinion  of  Members  Minetti  and  West,  p.  3.) 

There  is  presently  pending  before  the  Board  for  approval  a  new  lATA  trans- 
atlantic fare  agreement,  which  is  intended  to  become  effective  April  1,  1975.  This 
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agreement  would  perpetuate  and,  in  some  respects,  exacerbate  the  uneconomic 
fare  structure  wliieh  lias  prevailed  for  so  long  in  that  market.  The  proix)sed 
package  incliulos,  for  example,  a  new  APEX  (i.e.,  advance  purchase)  fare  at 
levels  about  50  percent  off  the  normal  economy  fare.  The  normal  fares,  which 
have  been  repeatedly  increased  in  recent  periods  (most  recently  on  November  1, 
1974),  would  remain  at  their  current  high  levels. 

The  fact  that  normal  coach  and  economy  passengers  pay  more  than  necessary 
to  subsidize  discount-fare  passengers  is  not  a  matter  of  idle  concern  to  the 
supplemental  carriers.  The  scheduled  carriers  have  for  years  used  below-cost 
discount  fares  to  compete  with  charter  services  and  to  capture  charter  traflBc. 
For  the  supplementals  this  means  that  not  only  must  they  compete  against 
scheduled  airlines  ten  times  their  size,  but  also  that  the  scheduled  carriers  have 
access  to  the  pockets  of  normal-fare  passengers  to  subsidize  their  below-cost  fares 
aimed  at  charters.  In  other  words,  our  system  of  regulation  has  (at  least  until 
now)  made  it  possible  for  scheduled  airlines  to  require  normal-fare  passengers 
to  pay  more  than  would  otherwise  be  necessary,  in  order  to  offset  the  dilution  in 
the  carriers'  yields  caused  by  their  use  of  discount  fares  to  compete  against  the 
supplementals.  This  is  what  we  mean,  Mr.  Chairman,  when  we  say  that  the 
discount-fare  practices  of  scheduled  airlines  are  predatory  and  unfair. 

The  mainland-Hawaii  and  transatlantic  markets  provide  case  studies  of  this 
phenomenon.  In  both  of  these  markets,  the  scheduled-carrier  discount  fares  were 
introduced  for  the  specific  purpose  of  bringing  charter  passengers  onto  scheduled 
service.  In  the  Hawaiian  market,  the  effort  was  so  successful  that  the  supple- 
mentals' ITC  trafiie  to  Hawaii — which  was  once  a  substantial  portion  of  their 
business — was  virtually  wiped  out.  In  the  transatlantic,  the  supplemental  carriers 
have  been  able  to  survive  at  all  only  by  frequently  reducing  their  prices  to 
unprofitable  levels.  As  a  result,  they  have  suffered  sizable  losses  in  that  market. 

These  discount-fare  practices  of  the  scheduled  carriers  are  not,  in  our  view, 
the  result  of  fair  and  free  competition.  On  the  contrary,  they  are  the  result  of  a 
system  which  permits  the  scheduled  airlines  to  charge  excessive  prices  to  one 
class  of  consumer  (i.e.,  the  normal-fare  passenger)  in  a  market  where  they  face  no 
price  competition  in  order  to  be  able  to  offer  below-cost  service  to  consumers  in 
the  bulk  transportation  market,  where  they  must  compete  with  the  supplemental 
carriers. 

Mr.  Chairman,  the  supplemental  carriers  have  long  been  advocates  of  competi- 
tion and  of  low  fares.  But  we  do  not  believe  it  is  either  fair  competition  or  in  the 
public  interest  for  the  scheduled  carriers  to  charge  excessive  prices  to  some  of 
their  passengers  in  order  to  subsidize  discounts  to  those  who  might  otherwise 
elect  to  fly  by  charter.  Each  class  or  type  of  service  should  hear  it  own  costs, 
and  each  passenger  should  pay  for  the  service  he  gets.  Only  in  this  way  can  the 
traveling  public  receive  a  broad  range  of  air  transportation  services  at  the  lowest 
possible  cost. 

SAMPLE  COMPARISON  OF  SCHEDULED  NORMAL  FARES  WITH  CHARTER  RATES,  MARCH  1975 
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$182 

3,434 

602 

234 

2,248 

328 

151 

4,263 

794 

290 

1,578 

308 

156 

1,744 

270 

117 

3,942 

694 

268 

1,296 

252 

128 

1,956 

296 

131 

2,089 

307 

140 

4,068 

708 

277 

4,475 

460 

301 

2,254 

319 

152 

4,559 

468 

306 

1,068 

180 

72 

Boston-San  Francisco 

Boston-Paris 

New  York-Las  Vegas 

New  York-Rome 

New  York-Kingston 

Chicago-Los  Angeles 

Chicago-London 

Chicago-Nassau... _ 

Washington- Phoenix 

Washington-Las  Vegas 

Washington-Frankfort 

Detroit-Honolulu _ 

Pittsburgh-San  Francisco. 

Cleveljnd-Honolulu 

St.  Louis-Miami 


»  Per  World  Airways  tariff,  CAB  No.  51. 
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[The  matters  of  CAB  restrictions  on  charters  and  the  safety  of  sup- 
plemental operations  were  pursued  in  the  following  correspondence 
between  the  subcommittee  and  the  National  Air  Carrier  Association.] 

U.S.  Senate, 
April  10,  1975. 
Mr.  Edwaed  J.  Deiscoix, 
President,  National  Air  Carrier  Association, 
Washington,  D.C. 

Dear  Ed  :  The  subcommittee  is  in  the  process  of  drafting  a  report  concerning 
federal  regulation  of  the  airlines.  It  would  be  helpful  to  solicit  your  views  on  the 
question  of  charter  flights,  both  international  and  domestic. 

I  would  appreciate  it  if  you  could  very  succinctly  and  briefly  summarize  CAB 
regulatory  restrictions  on  charter  air  travel  in  the  U.S.  and  internationally, 
identify  which  of  those  regulations,  if  any,  is  unduly  restrictive  and  the  reason 
why  you  have  that  opinion,  and  suggest  what  changes  in  your  opinion  are  appro- 
priate in  order  to  remove  the  undue  restriction.  Your  assistance  in  this  regard 
would  be  most  appreciated. 

The  subcommittee  has  received  a  communication  from  a  scheduled  airline  that 
claims,  in  substance,  that  the  irregular  (supplemental)  carriers  have  a  materially 
inferior  safety  record  than  that  of  the  scheduled  carriers.  If  you  wish  to  respond 
to  that  claim,  I  will  be  happy  to  make  a  copy  of  the  communication  available  to 
you  and  include  your  response  in  the  public  record  of  the  Subcommittee's 
hearings. 

Thank  you  for  your  assistance. 
Sincerely, 

Philip  J.  Bakes,  Jr., 

Assistant  Counsel. 

National  Aib  Cabbieb  Association,  Inc., 

Washington,  D.C,  May  6,  1975. 
Mr.  Philip  J.  Bakes,  Jr., 

Assistant  Counsel,  Subcommittee  on  Administrative  Practice  and  Procedure, 
Washington,  D.C. 
Dear  Phil  :  In  your  letter  of  April  10  you  requested  that  we  advise  you  con- 
cerning the  CAB  regulatory  restrictions  on  charter  air  travel  and  that  we  sug- 
gest those  changes  which  would  be  appropriate  in  order  to  remove  undue 
restrictions.  Present  rules  and  regulations  governing  passenger  charters  au- 
thorize the  following  principal  types : 

(a)  Pro  rata  charters  commonly  referred  to  as  "affinity  charters"  which  re- 
quire that  an  individual  be  a  member  of  a  charterworthy  group  for  at  least  G 
months  in  advance  of  travel. 

( b )  Inclusive  tour  charters  which  require  three  overnight  stops,  50  miles  apart. 
In  addition,  a  ground  package  covering  hotel,  tours  and  so  forth  is  essential  as 
part  of  that  program.  The  minimum  tour  price  is  not  less  than  110  percent  of 
the  lowest  available  scheduled  air  fare. 

(c)  Travel  group  charters.  This  type  charter  requires  purchase  of  the  trans- 
portation at  least  60  days  in  advance  by  placing  a  25  percent  deposit.  The  bal- 
ance is  payable  60  days  in  advance  of  flight.  It  is  based  on  the  pro  rata  concept 
and  is  cancellable  by  regulation  of  the  Board  if  an  80  percent  load  factor  is  not 
achieved  prior  to  flight  time. 

{d)  Single  entity  charters  where  the  entire  capacity  of  the  airplane  is  char- 
tered by  one  entity  and  the  entire  cost  paid  by  that  entity  and  the  seats  on  the 
flight  cannot  be  resold  to  individuals.  Single  entity  charters  are  used  by  corpora- 
tions to  provide  sales  incentive  vacations  for  employees  and  by  educational  insti- 
tutions for  the  transportation  of  athletic  teams. 

With  the  exception  of  single  entity  charters,  the  other  three — affinity,  travel 
group  charters  and  3-stop  inclusive  tours — are  unduly  restrictive  for  the  fol- 
lowing reasons : 

The  affinity  charter  requires  that  one  must  belong  to  a  bona  fide  club  or 
fraternal  organization  (charterworthy  organization)  for  at  least  6  months  prior 
to  the  date  of  flight.  Each  member  of  the  club  or  organization  must  pay  a  pro 
rata  cost  of  the  flight  based  upon  the  actual  load  factor  achieved,  and  cannot 
know  in  advance  the  cost  of  his  air  transportation.  The  general  public  is  not 
eligible  to  purchase  a  seat  on  an  affinity-type  flight. 
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Travel  group  charters  are  unduly  restrictive  because  one  must  purchase  the 
transportation  60  days  in  advance,  pay  a  25  percent  nonrefundable  deposit,  agree 
to  pay  a  pro  rata  cost  based  on  the  actual  number  of  people  transported  which 
results  in  no  advance  knowledge  of  the  exact  price  and  if  an  80  percent  load 
factor  is  not  achieved,  the  flight  must  be  canceled  by  regulation  of  the  Board. 
Thus  the  passenger  who  books  has  no  assurance  that  the  flight  will  operate  and 
his  vacation  plans,  if  the  flight  is  canceled,  are  aborted. 

The  inclusive  tour  charter  flight  requiring  three  stops,  50  miles  apart  has  not 
proved  very  practical  except  in  the  Hawaiian  market,  since  people  who  travel 
to  a  vacation  destination  normally  wish  to  stay  there  rather  than  move  to  two 
other  locations  during  a  brief  period.  The  110  percent  minimum  price  rule  has 
the  effect  of  eliminating  ITC's  where  an  appropriate  scheduled  discount  fare  is 
not  available. 

The  following  table  indicates  the  relative  acceptance  by  the  public  of  the 
various  types  of  charters  in  the  supplementals  largest  market,  the  transatlantic : 

Percent  of 
Type :  market 

Affinity  charters 73 

Three  stop  ITCs 13 

Single  entity 9 

Travel  group  charters 1 

You  can  easily  see  that  affinity  charters  are  still  the  most  popular.  However, 
because  of  the  restriction  that  one  must  be  a  member  of  an  organization  that  is 
charterworthy,  it  has  discriminatory  aspects  since  the  general  public  cannot 
participate. 

In  order  to  provide  a  truly  effective  charter  program  to  satisfy  the  needs  of 
the  public,  we  believe  that  a  new  type  of  charter  similar  to  the  Advance  Book- 
ing Charter  which  is  available  in  Europe  and  Canada  should  be  authorized.  In 
addition,  we  believe  that  the  3-stop  restriction  on  inclusive  tour  charters  should 
be  eliminated  as  a  mandatory  requirement  and  1-stop  ITC's  authorized.  In  addi- 
tion, we  believe  that  a  special  event  type  charter  of  one  day  or  more  duration 
should  also  be  authorized.  However,  until  such  time  as  the  advance  booking 
charter  is  authorized  and  proved  in  the  marketplace,  we  firmly  believe  that 
affinity  type  charters  should  be  continued.  It  is  our  judgment,  however,  that  once 
a  30-day  advance  booking  type  charter  is  authorized  on  a  fixed-price  basis  and 
available  to  the  general  public,  the  need  for  the  affinity  programs  would  lessen 
and  that  the  majority  of  charter  travel  would  gravitate  to  the  new  system.  The 
specific  programs  for  1-stop  ITC's  and  Advance  Booking  Charters  set  forth  in 
S.  421  which  is  presently  pending  before  the  Senate  Aviation  Subcommittee  out- 
line what  we  believe  would  be  beneficial  to  the  public  as  well  as  to  the  scheduled 
and  supplemental  air  transport  industry. 

In  addition  to  the  above  mentioned  types  of  passenger  charters,  the  U.S.  sup- 
plementals are  authorized  to  provide  planeload  cargo  charters  except  in  the 
important  transatlantic  market.  While  split  charters  are  allowed  in  passenger 
service  (i.e.,  any  number  of  separate  groups  of  40  passengers)  no  similar  service 
is  available  to  cargo  customers.  Nor  it  is  possible  to  carry  passenger  and  cargo 
on  the  same  aircraft. 

It  is  difficult  to  understand  why  transatlantic  cargo  customers  are  denied  the 
opportunity  of  utilizing  the  planeload  economies  of  U.S.  supplemental  airline 
cargo  charters  when  these  economies  are  available  to  everyone  else  in  the  world. 
While  the  planeload  only  restriction  was  less  of  a  problem  when  the  supplementals 
were  operating  DC-3  aircraft,  in  the  present  situation  with  stretched  fuselage 
and  wide  bodied  4-engine  jets,  the  restriction  is  an  anachronism.  Only  shipments 
large  enough  to  fill  an  entire  aircraft  are  eligible  to  the  detriment  of  the  small 
shipper.  It  is  essential  that  U.S.  regulations  be  liberalized  to  permit  split  cargo 
as  well  as  mixed  cargo  and  passenger  fiights. 

In  your  letter  you  asked  us  also  to  comment  on  a  claim  by  a  scheduled  airline 
that  the  supplemental  carriers  have  a  materially  inferior  safety  record  than  the 
scheduled  carriers.  Such  is  not  the  case  and  I  am  amazed  that  any  airline  would 
make  such  an  assertion.  As  I  am  sure  you  are  aware,  the  scheduled  airlines  and 
supplemental  airlines  operate  under  the  same  safety  standards  established  by  the 
Federal  Aviation  Administration.  The  FAA  establishes  minimum  standards  to 
which  all  must  adhere  but  individual  companies  may  augment  these  with  addi- 
tional standards  and  many  airlines,  both  scheduled  and  supplemental,  do  just 
this.  While  I  believe  any  statement  on  the  safety  standards  adhered  to  and 
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achieved  by  the  air  transport  industry  should  rightfully  be  commented  on  by 
the  National  Transportation  Safety  Board,  I  am  pleased  to  enclose  herewith  our 
own  analysis  of  the  safety  record  of  the  supplemental  carriers  vis-a-vis  that  of 
the  scheduled  route  carriers. 

This  analysis  totally  refutes  any  assertion  that  the  supplemental  carriers 
have  an  inferior  safety  record.  In  fact,  the  supplemental  carriers  have  been 
singled  out  by  the  Chairman  of  the  National  Transportation  Safety  Board  for 
specific  comment  as  follows :  "For  the  fourth  consecutive  year  and  the  eighth 
of  the  past  11  years,  those  supplemental  carriers  conducting  civil  and  military 
contract  passenger  operations  had  no  fatal  accidents."  Certificated  route  car- 
riers, on  the  other  hand,  alone  had  eight  fatal  accidents  and  463  fatalities  in 
1974.  The  certificated  route  carriers'  fatality  rate  increased  187  percent  over  the 
base  period.  Enclosure  2  sets  forth  the  specific  report  of  the  National  Transporta- 
tion Safety  Board  in  the  form  of  a  press  release  dated  April  17,  1975.  Safety, 
as  all  those  involved  in  aviation  realize,  is  something  that  each  and  every  air- 
line strives  to  achieve — a  zero  accident  and  fatality  rate.  The  supplemental  car- 
riers, like  the  route  carriers,  maintain  constant  vigilance  and  training  programs 
in  an  effort  to  achieve  this  goal.  I  think  it  most  unfortunate  that  a  scheduled 
airline  would  attempt  to  point  the  finger  at  a  class  of  carriers  or  even  another 
scheduled  carrier  in  an  effort  to  obtain  some  questionable  advantage.  We  are 
proud  of  our  record.  We  are  thankful  for  what  we  have  achieved  but  we  set 
forth  our  record  of  no  falalities  during  four  consecutive  years  only  to  answer 
the  specific  allegation  made  and  without  any  thought  of  self-praise.  Aviation 
safety  is  something  one  does  not  attempt  to  boast  about. 

I  trust  the  above  answers  your  inquiries.  However,  if  you  desire  additional 
information,  please  let  me  know. 
Sincerely, 

Edwabd  J.  Dbiscoix, 

President. 

"Briefs"  Regarding  U.S.   Sitpplementals  Safety  Record  Over  Last  Decade 

U.S.  supplemental  air  carriers  engaged  in  civil  and  military  contracts  had  no 
fatal  passenger  accidents  in  1974.  This  was  the  eighth  year  out  of  the  past  11 
years  in  which  no  passenger  fatalities  have  been  recorded  in  this  service.^  (Chart 
1)  During  this  period  (1964-1974),  the  number  of  passengers  flown  by  supple- 
mentals  has  increased  fivefold,  from  less  than  %  million  to  3.7  million  passengers. 

The  last  fatal  accident  for  supplemental  passenger  operations  occurred  in 
1970,  preceded  by  a  minor  (single  fatality)  mishap  in  1968,  and  one  in  1966. 
Thus  with  the  record  unblemished  for  1971-74,  the  passenger  fatality  rate 
dropped  63  percent,  from  2.31  to  .86  per  billion  passenger-miles.  During  the  same 
period  the  comparable  fatality  rate  in  scheduled  passenger  operations  dropped 
about  40  percent.  (Chart  2)  With  the  exception  of  1974,  the  supplementals  and 
certificated  carriers  have,  in  recent  years,  achieved  about  the  same  low  fatality 
rates  in  passenger  service.  For  the  period  1969-1973,  passenger  fatalities  in  sup- 
plemental operations  amounted  to  .85  per  billion  passenger-miles  compared  with 
.89  per  billion  passenger-miles  for  route  carriers'  domestic  and  international 
operations.  Supplementals  recorded  zero  fatalities  in  1974  passenger  service, 
in  an  otherwise  unfortunate  safety  year  for  commercial  aviation.  (Chart  3) 

The  low  fatality  rates  achieved  by  supplementals  reflect  an  extremely  low  acci- 
dent rate.  There  were  four  accidents  that  involved  supplementals  during  1964-69, 
and  four  occurred  during  1970-74.  In  the  earlier  period,  supplementals  flew  34.1 
billion  passenger-miles  which  resulted  in  an  accident  rate  of  less  than  .12  acci- 
dents per  billion  passenger-miles.  This  was  about  one-fifth  the  "accident"  rate 
attributable  to  route  carrier  operations.  During  1970-74,  when  the  supplementals 
flew  about  53.7  billion  passenger-miles,  their  "accident"  rate  dropped  to  .07  per 
billion  passenger-miles,  which  was  considerably  less  than  one-third  the  com- 
parable record  of  the  route  carriers.  (Chart  4) 

Actually,  commercial  aviation,  as  represented  by  the  supplementals  and  the 
route  carriers,  has  amassed  a  commendable  safety  record  over  the  years,  taking 
all  operations  into  account.  (Chart  5)  During  the  11  years,  1963-74,  these  carriers 
were  involved,  on  an  average,  in  fewer  than  5  fatal  accidents  per  billion  aircraft- 
miles  flown. 


1  There  was  one  fatal  accident,  involving  a  flight  crew  on  a  cargo  flight  attributed  to  a 
supplemental  carrier  in  1974. 
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U.S.  SUPPLEMENTALS  HAVE  HAD  A  LOWER  FATALITY  RATE  THAN  U.S.  ROUTE  CARRIERS  IN  9  OUT  OF  THE  LAST 

11  YEARS 


Fatalities  per  million 
aircraft  miles  flown 

U.S.  route 

U.S. 
supplementals 

All  operations: 

1964      

0.182 

0.079 

1965               

.174 

0.80 

1966         

.110 

1.013 

1967     

.136 

.031 

1968     

, .146 

.009 

1969         

.060 

0 

1970     

.033 

.657 

1971 

.079 

0 

1972     

.075 

0 

1973     

.086 

.066 

1974     

.  193 

.044 

1964-74  total 

.109 

.171 

Source:  NTSB. 
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Chart  1 
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Chart  2 
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Chart  3 
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Chart  4 
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Chart  5 
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National  Tbanspoetation  Safety  Boabd, 

Washington,  D.C.,  April  17, 1975. 

[FBESS    RELEASE] 

Fatal  accident  and  fatality  rates  of  U.S.  airlines  rose  sharply  in  1974,  but 
similar  rates  in  nonairline  flying  declined  significantly,  the  National  Transporta- 
tion Safety  Board  reported  today. 

The  Safety  Board's  preliminary  analysis  of  U.S.  civil  aircraft  accident  data  for 
the  year  showed  that : 

1.  Certificated  route  and  supplemental  airlines,  in  all  operations,  had  a  total 
of  nine  fatal  accidents  causing  467  fatalities — the  highest  death  toll  since  the 
record  499  in  1960.  With  exposure  decreasing  both  in  terms  of  hours  and  miles 
flown,  this  produced  fatality  rates  of  7.742  in  every  100,000  hours  and  0.187  in 
every  million  miles.  These  rates  were  increases  of  more  than  170  percent  over  the 
previous  5-year  "base"  period. 

2.  Certificated  route  carriers  alone  had  eight  fatal  accidents  and  463  fatalities. 
Their  fatal  accident  irate  remained  unchanged  at  0.003  per  million  miles,  but  their 
1974  fatality  rate  of  0.192  per  million  miles  rose  187  percent  over  the  base  period. 

3.  General  aviation — all  types  of  nonairline  flying — recorded  fewer  total  acci- 
dents, fatal  accidents  and  fatalities  in  1974  as  compared  with  1969-73.  Of  4,362 
accidents,  653  were  fatal  accidents  causing  1,290  fatalities.  With  exposure  in- 
creased, fatal  accident  rates  of  2.09  per  100,000  hours  and  0.17  per  million  miles 
were  decreases  of  17  and  15  percent,  respectively,  from  the  base  period. 

4.  Certificated  route  carriers'  scheduled  international  passenger  service  ac- 
counted for  four  fatal  accidents  and  292  fatalities.  Exposure  was  down,  and  these 
carriers  had  experienced  only  four  fatal  accidents  and  82  fatalities  in  the  entire 
5-year  base  period.  As  a  result,  their  1974  passenger  fatality  rate  of  0.799  per 
100  million  passenger  miles  was  an  increase  of  1,802  percent  over  1969-73. 

Supplemental  airlines,  unlike  other  carriers,  posted  a  rate  decrease  as  well  as 
a  rate  increase  in  1974.  These  carriers,  with  exposure  decreasing,  had  one  fatal 
accident  and  four  fatalities  for  a  fatal  accident  rate  of  0.011  per  million  miles 
and  a  fatality  rate  of  0.044  per  million  miles.  The  former  rate  was  a  38  percent 
increase,  but  the  latter  represented  a  67  percent  decrease  from  the  base  period. 

For  the  fourth  consecutive  year  and  the  eighth  of  the  past  11  years,  those  sup- 
plemental carriers  conducting  civil  and  military  contract  passenger  operations 
had  no  fatal  accidents. 

Within  the  general  aviation  category,  air  taxis  registered  significant  rate  re- 
ductions. Despite  a  27  percent  increase  in  hours  flown,  their  28  fatal  accidents 
represented  a  24  percent  decrease  and  produced  a  fatal  accident  rate — 0.88  per 
100,000  hours — that  was  down  40  percent  from  the  base  period. 

The  publication,  "A  Preliminary  Analysis  of  Aircraft  Accident  Data,  U.S.  Civil 
Aviation,  1974,"  which  the  Board  released  today  is  available  to  the  general  pub- 
lic. Single  copies  may  be  obtained  without  charge  by  writing  to  the  Publications 
Branch,  National  Transportation  Safety  Board,  Washington,  D.C.  20594.  Multiple 
copies  may  be  purchased  by  mail  from  the  National  Technical  Information  Serv- 
ice, U.S.  Department  of  Commerce,  Springfield,  Va.  22151. 

SUMMARY  OF  ACCIDENTS  AND  RATES,  U.S.  CIVIL  AVIATION,  ALL  OPERATIONS,  1973-74 


U.S.  certificated  route  and 

- 

supplemental 

air  carriers 

U.S.  general  aviation 

1973 

1974 

1973 

1974 

Accidents: 

Total.... 

43 

47 

14,251 

4,362 

Fatal.... 

9 

9 

1722 

653 

Fatalities 

227 

467 

1,411 

1,290 

Aircraft-hours 

flow 

n  (thousi 

inds).. 

6,505 

2  6, 031 

30,  048 

3  31,250 

Aircraft-miles  flown  (thousa 

inds).- 

2, 646,  669 

2  2, 489, 500 

3, 728, 500 

3  3, 843, 750 

Accident  rates 

per 

100,000  aircraft-hours  flown: 

Total.... 

.661 

.779 

14.1 

14.0 

Fatal 

.138 

.149 

2.40 

2.09 

Accident  rates 

per 

million  aircraft- 

miles  flown: 

Total.... 

.016 

.019 

1.14 

1.13 

Fatal 

.... 

.003 

.004 

.193 

.170 

1  Two  suicide/sabotage  accidents  included  in  all  computations  except  rates. 

-  Estimated  by  the  Civil  Aeronautics  Board. 

3  Estimated  by  the  Federal  Aviation  Administration. 
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Pbepabed  Statement  of  Theodore  E.  Keeler,  Assistant  Professor  of 
Economics,  University  of  California,  Berkeley 

There  is  considerable  evidence  that  Federal  airline  regulatory  policies  have 
caused  trunk  air  fares  to  be  higher  than  they  would  be  without  regulation.  The 
most  straightforward  evidence  of  this  is  that  fares  are  significantly  lower  on  a 
per-mile  basis  on  the  relatively  unregulated  intrastate  routes  in  California  and 
Texas  than  on  equivalent  interstate  routes.^  But  it  is  a  much  less  straightforward 
problem  to  determine  what  fares  would  be  on  each  of  the  interstate  routes  in  the 
absence  of  regulation.  That  is  because  the  unregulated  fare  on  each  route  is  likely 
to  be  a  function  of  certain  things  unique  to  it,  such  as  length,  traflSc  density,  air- 
port and  airways  congestion,  and  perhaps  suitable  aircraft  types. 

It  is  the  aim  of  this  paper  to  determine  what  likely  unregulated  fares  would 
be  on  each  of  the  thirty  top  high-density  trunk  airline  routes  in  the  continental 
United  States,  taking  account  of  differences  in  such  fundamental  factors  affect- 
ing costs  such  as  length  of  haul  and  route  congestion.  The  conceptual  framework 
of  this  analysis  is  based  on  a  model  of  airline  costs  developed  by  the  author  in  an 
earlier  (1972)  paper,  a  copy  of  which  has  been  attached  as  an  appendix  to  this 
testimony.^  The  present  paper  briefly  describes  the  model  and  results  of  the  1972 
work,  and  then  updates  them  to  the  most  recent  period  for  which  any  data  are 
available,  the  third  quarter  of  1974. 

The  first  part  of  this  paper  describes  the  assumptions  and  rationale  of  the 
approach  used  here  (the  reader  interested  in  the  details  is  referred  to  the  1972 
paper).  The  second  part  presents  the  results  for  1968.  The  third  part  presents  the 
results  updated  to  1974. 

I.  methodology  and  basic  assumptions 

A.  Reasons  for  high  fares  under  regulation 

Before  considering  empirically  the  amount  by  which  CAB  regulation  may  have 
increased  fares,  it  is  useful  to  consider  the  likely  reasons  why  it  has  done  so  in 
the  first  place.  If  fares  are  indeed  higher  than  costs,  one  should  clearly  expect 
higher-than-normal  profits  in  the  airline  industry.  Yet,  over  the  35^0  years  since 
they  were  first  regulated  by  the  CAB,  the  domestic  trunk  airlines  have  on  the 
average  earned  between  7  and  8  percent  on  investment  after  taxes ;  this  is  almost 
identical  to  average  earnings  in  the  entire  corporate  sector.^  Thus,  the  industry 
has  earned  normal  profits,  from  an  economist's  viewpoint,  profits  are  zero  in  the 
long  run.  The  answer  to  this  seeming  paradox  lies  (as  previous  testimony  before 
this  subcommittee  has  probably  established)  in  the  service  competition  which  the 
airlines  indulge  in  when  profits  are  in  excess  of  a  normal  level.  As  was  stated  in 
the  1972  article  :  * 

It  would  appear  that  with  fares  set  at  high,  cartel  levels,  the  airlines  have 
competed  away  profits  through  excess  capacity.  Since  more  frequent  flights 
mean  more  business,  there  is  an  incentive  to  compete  through  flight  frequency 
instead  of  prices,  and  the  resulting  excess  capacity  appears  to  keep  profits 
down  to  a  normal  level. 
But  one  might  still  ask,  "why  are  CAB  regulated  fares  so  high  in  the  first 
place?"  The  initial  answer  stems  from  CAB  policies  of  the  thirties,  forties,  and 
fifties  that  profits  from  long-haul  and  high-density  routes  should  be  set  high  so 
as  to  cross-subsidize  service  on  short-haul  and  low-density  routes.  However,  this 
has  never  worked  well :  the  profits  on  long-haul  and  high-density  routes  have 
tended  to  be  competed  away  by  the  service-quality  competition  mentioned  above, 
and  the  trunk  airlines  have  sought  exit  from  low-density  routes.^  Another  reason 
for  the  high  fares  stems  from  the  CAB's  polic.v  concerning  return  on  investment. 
From  the  beginning,  the  airlines  persuaded  the  CAB  that  because  they  were  a 
growing  industry,  they  would  need  a  higher-than-normal  return  on  investment 
in  order  to  attract  suflBcient  capital  to  finance  growth.  Thus,  the  CAB  has  sanc- 
tioned a  return  on  equity  of  12  percent  after  taxes.  But  as  we  have  seen,  over  the 
long  run,  the  industry  has  earned  a  normal  return,  and  capital  has  flowed  in 


1  This  has  undoubtedly  already  been  established  by  previous  testimony.  For  a  detailed 
discussion  of  fares  in  California  markets,  see  W.  Jordan,  Airline  Regulation  In  America, 
Baltimore.  .Tohns  Hopkins.  1970.  chapters  5.  6. 

=  T.  E.  Keeler,  "Airline  Regulation  and  Market  Performance,"  Bell  Journal  of  Economics 
and  Management  Science  3,  autumn  1972,  pp.  399-424. 

'  For  documentation  of  this  point,   see  the  attached   1972  paper,  p.  402. 

*Tbid.,  p.  421. 

^  For  further  discussion  of  these  points,  see  ibid.,  pp.  422-423.  and  G.  Douglas  and  J. 
Miller.  Economic  Regulation  of  Domestic  Air  Transport,  Washington,  Brookings  Institu- 
tion, 1974,  p.  92. 
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whenever  the  return  has  exceeded  that  amount.  Thus,  setting  a  regulated  return 
in  the  industry  higher  than  that  earned  elsewhere  in  the  economy  will,  through 
service  competition,  induce  investment  in  excessive  amounts  of  equipment,  and,  in 
a  sense,  excess  service  quality  (more  will  be  said  about  who  received  the  benefits 
of  this  high  service  quality  later). 

B.  Regulated  and  unregulated  capacity  utilization 

The  basic  premise  of  the  approach  used  here  is  that  the  competition  in  the  un- 
regulated markets  should  determine  the  optimal  capacity  utilization  (i.e.,  load 
factors  and  seating  configuration)  for  a  given  route.  This  is  true  for  two  reasons : 
first,  as  has  been  elaborated  recently  by  Douglas  and  Miller  and  others,  the 
optimal  load  factor  is  a  trade-off  between  service  quality  and  price.*  It  can  be 
argued  that  competitive  markets  will  best  allow  travellers  to  indicate  where 
along  the  trade-off  they  would  prefer  to  have  service.  Second,  there  is  evidence 
that  the  forces  of  competition  in  unregulated  markets  forces  the  carriers  to 
schedule  their  flights  so  as  to  keep  load  factors  at  the  highest  possible  level  for  a 
given  service  quality.'  For  these  two  reasons,  the  load  factors  and  seating  con- 
figurations achieved  in  the  intrastate  routes  should  give  the  best  indication  of 
what  would  occur,  both  in  terms  of  fares  and  or  service  quality,  on  current  regu- 
lated high-density  routes. 

Evidence  from  California  intrastate  routes  regarding  load  factor  indicates  that 
over  a  long  period,  they  have  managed  to  keep  load  factors  above  60  percent  using 
an  all-coach  configuration.'*  Thus,  we  shall  base  our  calculations  on  a  60  percent 
load  factor ;  but  it  should  be  emphasized  that  on  most  high-density  routes,  higher 
load  factors  would  be  quite  possible,  and  that  under  deregulation,  fares  could  go 
lower  than  the  ones  estimated. 

As  regards  seating  configuration,  the  evidence  indicates  that  the  intrastate 
carrier  provide  seating  densities  more  or  less  equivalent  to  those  of  trunk  carriers 
in  coach ;  but  aircraft  capacities  the  intrastate  carriers  are  significantly  higher 
than  those  of  the  trunk  carriers,  mainly  because  of  first  class  service,  but  also 
because  the  trunk  carriers  allow  extra  coatrack  space,  onboard  luggage  compart- 
ments, lounges  and  other  such  things.  For  example,  the  Boeing  727-200,  as  used 
by  Pacific  Southwest  Airlines  in  California  seats  158  pas.sengers ;  as  configured 
by  the  typical  domestic  trunk  carrier,  it  seats  only  123  passengers.®  The  seat 
pitch  and  width  are  generally  the  same  in  both  cases.^"  The  difference  is  accounted 
for  mainly  by  first-class  seats.  All  unregulated  fares  estimated  here,  then,  are 
based  on  the  all-coach  configuration  used  by  the  intrastate  carriers,  plus  a  60 
percent  load  factor. 

Because  of  what  has  been  said  already  about  capital  costs,  it  seems  reasonable 
to  assume  that  the  7.5  percent  after-tax  return  on  investment  earned  by  the 
industry  over  the  past  40  years  or  so  should  be  adequate — it  has  certainly  at- 
tracted enough  capital  to  date.  For  both  the  airlines  and  the  corporate  sector  as 
a  whole,  this  after-tax  return  of  7.5  percent  has  corresponded  to  a  pretax  return 
of  about  12  percent."  Therefore,  as  a  cost  of  capital,  we  assume  a  figure  of  12 
percent,  including  an  allowance  for  taxes.  Capital  is  assumed  to  be  amortized  over 
a  12-year  period,  which  makes  for  a  total  interest  and  amortization  cost  per  year 
of  15.76  percent." 

II.    THE    IMPACT    OF    REGULATION    ON    FAEES  :    1968    ESTIMATES 

A.  The  structure  of  airline  costs 

Airline  costs  may  be  divided  into  two  categories :  direct  and  indirect.  Direct 
costs  include  all  those  costs  incurred  in  flight  (including  fuel,  cabin  crew  costs 
and  flight  crew  costs)  as  well  as  maintenance  and  capital  charges  for  the  air- 


*  Douglas  and  Miller,  chapters  5  and  6. 

''  In  other  words,  intrastate  carriers  tend  to  adjust  their  schedules  more  carefully  so 
as  to  accommodate  heavy  loads  during  peak  periods  without  empty  space  at  other  times. 
Thus  the  heavy  scheduling  on  Friday  and  Sunday  evenings  in  on  Pacific  Southwest  Air- 
lines. See  Jordan,  pp.  200-204. 

8  Jordan,  tables  11-3,  page  202.  Evidence  from  Jordan's  table  is  reproduced  in  the  at- 
tached paper,  table  4. 

"  PSA  pea*^ing  densities  for  a  727-200  come  from  a  PSA  stock  prospectus  dated  June  11, 
1968,  p.  7.  The  capacity  for  domestic  trunk  airlines  comes  from  the  CAB  Aircraft  Operat- 
ing Costs  and  Performance  Report,  Washington,  Aug.  1972,  p.  15. 

i»The  Boeing  727-200  will  in  fact  seat  163  passengers  with  an  18"  seat  width  and  34" 
seat  pitch,  which  is  standard  in  coach  configuration  for  trunk  airlines.  See  J.  P.  Woolsey, 
Boeing  727-200  :  .$1.5  billion  Succe'^s  Story,  American  Aviation  32,  Feb.  3,  1969,  pp.  42-43. 

^  See  pp.  402-403  of  the  attached  147  paper. 

12  Ibid.,  p.  402. 
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craft.  The  details  of  estimation  for  each  cost  type  are  discussed  in  the  1972 
paper.  The  present  testimony  gives  only  the  results  for  each  cost  type  and  a  sketch 
of  the  reasoning  behind  the  models  specified. 

B.  Direct  operating  costs 

It  is  generally  agreed  that  by  far  the  most  important  determinant  of  direct 
aircraft  operating  costs  for  a  given  aircraft  type  is  block  hours — that  is,  the  total 
amount  of  time  in  service  per  year  from  the  time  it  taxies  from  the  gate  where 
it  is  departing  to  the  time  it  arrives  at  the  gate  of  its  destination. 

These  costs  depend  on  the  aircraft  type  assumed.  The  1968  study  assumes  use 
of  a  Douglas  DC9-30  for  routes  under  300  miles  or  so,  Boeing  727-200  for  routes 
of  300-1,000  miles,  and  a  Douglas  DC8-61  on  routes  over  1,000  miles.  These  air- 
craft were  in  wide  use  as  of  1968,  and  as  eflScient  as  any  available  at  the  time. 

Table  1  shows  the  operating  costs  per  block  hour  for  each  of  these  aircraft 
types ;  utilization  rates  are  based  on  1968  figures  for  the  domestic  trunk  carriers. 
Capital  cost  for  each  aircraft  type  is  based  on  the  purchase  price  for  the  1967-69 
period,  plus  the  previously-mentioned  12-year  life  and  12  percent  return  on  in- 
vestment. Ultimately,  these  costs  per  block-hour  will  be  converted  to  a  cost  per 
passenger  trip  on  each  of  the  routes  under  consideration,  based  on  the  timetable 
schedule  on  each  of  the  routes.  Thus,  the  cost  per  block  hour  is  converted  to  a 
cost  per  passenger-minute,  based  on  a  60  percent  load  factor  and  the  seating  con- 
figurations already  mentioned. 

TABLE  1.— 1968  COSTS  VARYING  WITH  BLOCK-HOURS 


Direct  costs: 

Current 

Capital 

Indirect  capital 

Total  costs  varying  with  block-hours 

Seating  capacity.. 

Cost  per  seat-minute  (cents).. 

Cost  per  passenger-minute  at  60  percent  load  factor  (cents) 

Source:  1968  paper  (app.),  pp.  403-415. 

C.  Indirect  airline  costs 

Also  included  in  table  1  is  an  allocation  for  airline  indirect  capital  costs.  Those 
are  mostly  for  maintenance  and  servicing  facilities,  and  hence  these  costs  should 
also  vary  with  aircraft  capacity.  They  are  allocated  to  each  aircraft  type  on  the 
basis  of  available  ton  capacity.  As  with  direct  capital  costs,  these  are  based  on 
a  12  percent  interest  rate  and  a  12-year  life.  Overall,  direct  capital  costs  are  a 
tiny  fraction  of  the  total,  so  the  results  will  not  be  very  sensitive  to  variations 
in  them. 

Far  more  important  than  indirect  capital  costs  are  indirect  cash  costs.  These 
cover  all  ground  activities  except  engine  maintenance,  which  was  included  above 
in  direct  costs.  These  were  found  to  be  best  explained  by  the  following  equation, 
which  was  estimated  over  a  cross  section  of  nine  domestic  trunk  carriers  over 
a  12-Quarter  period  from  1967  through  1969  (for  a  detailed  discussion  of  specifica- 
tion and  estimation  of  this  model,  see  the  1972  paper,  attached)  : 

TCi=ii!l,721,000+.'i!.0226  ASM -f  $.176  ASD+$.0137  RPM (1) 

where  TCi  is  total  annual  indirect  cash  costs  for  a  given  airline,  ASM  is  available 
seat-miles  per  period  of  time,  ASD  is  available  seats  departing,  and  RPM  is 
revenue  passenger-miles.  The  constant,  ao,  represents  the  threshold,  or  fixed  costs 
for  an  average-sized  airline  as  of  1968,  this  was  less  than  2  percent  of  total 
indirect  costs,  which  were  in  turn  only  about  one-half  of  the  total  costs.  It  is 
probably  safe  to  ignore  this,  although  we  may  in  doing  so  biasing  downwards 
our  estimate  of  unregulated  fares  by  at  most  1  percent  or  so.  At  a  60  percent  load 


Aircraft  type 

DC8-61 

727-200 

DC9-30 

$579 

$461 

308 

32 

$349 

343 

911 

55 

23 

977 

801 

563 

251 

158 
8.45 
14.1 

110 

6.40 

8.54 

10.7 

14.7 
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factor,  this  implies  that  the  cost  of  a  passenger  trip  is  the  following  function  of 
miles : 

Cp,=$.293+.0176M (2) 

where  Cp,  is  the  indirect  passenger  trip  cost,  and  D  is  the  length  of  the  trip  in 
miles." 

Regarding  this  result,  one  comment  is  appropriate :  it  might  seem  from  this 
equation  that  the  constant  term  $.293  should  include  baggage,  reservations,  and 
all  other  costs  commonly  not  thought  to  vary  with  trip  length.  And  if  it  is  to 
include  all  these  costs,  this  coefficient  is  a  rather  low  figxire.  However,  it  can 
reasonably  be  expected  that  even  baggage  and  reservations  costs  are  not  totally 
independent  of  trip  length :  people  going  on  long  trips  are  much  more  likely  to 
carry  large  amounts  of  baggage  than  a  commuter  making  a  round  trip  in  a  day. 
And  a  short  trip  is  much  less  likely  to  require  interline  connections,  which  in- 
crease both  baggage  and  reservations  costs,  than  a  long  one.  Even  in  the  case  of 
boarding  space  in  terminals,  most  airlines  provide  more  space  (which  is  less  fre- 
quently used)  for  long  hauls  than  for  short.  So,  in  this  equation  (estimated 
statistically),  the  data  suggest  that  many  of  the  costs  which  thought  to  be  inde- 
pendent of  distance  actually  do  vary  with  it.  Once  unregulated  fares  are  shown, 
we  shall  provide  some  independent  checks  on  the  validity  of  these  results  by  com- 
paring predicted  with  actual  unregulated  fares  in  several  markets. 

D.  Costs  and  fares  on  high-density  routes 

With  the  data  and  assumptions  presented  so  far,  it  is  possible  to  estimate  hy- 
pothetical unregulated  fares  for  the  previously-mentioned  city-pair  trips.  The 
results  are  presented  in  table  2 ;  along  with  the  lowest  regularly-available,  1-way 
coach  or  economy  fares  available  at  the  time.  On  two  of  the  routes,  Los  Angeles- 
San  Francisco,  and  Los  Angeles-San  Diego,  intrastate  carriers  operated  in  1968, 
and  fares  were  not  regulated  by  the  CAB.  It  is  instructive  to  compare  the  esti- 
mated unregulated  fares  in  the  California  market  with  the  actual  ones  which 
prevailed  at  the  time. 


13  This  also  Includes  an  allowance  of  $.00025  per  passenger-mile  for  working  capital, 
I.e.,  cash  balances  of  the  airline.  See  the  attached  article,  p.  415. 
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Table  2. 


AIRLINE  COSTS  AND  FARES  FOR  30  CITY  PAIRS  ( 1968  PRICES) 


CITY  PAIR 

(1) 

(2) 

(3) 

(4) 

(5) 

161  ' 

(7) 

(8) 

BOSTON-NEW  YORK 

63 

DCS 

190 

S  9.01 

S   3  64 

S1265 

$16 

26.5 

NEW  YORK-WASHINGTON 

70 

DC9 

216 

10.01 

4.09 

14.10 

17 

20.6 

CHICAGO-NEW  YORK 

130 

727 

721 

18.33 

12  98 

3T.31 

44 

40.5 

MIAMI-NEW  YORK 

160 

DCS 

1093 

17.12 

19.64 

36.66 

71 

94.5 

LOS  ANGELES-SAN  FRANCISCO 

56 

727 

347 

7.76 

6.11 

13.87 

1350 

-2.7 

LOS  ANGELES-N;W  YORK 

334 

DC8 

2453 

35.74 

43  46 

7920 

145 

83.1 

LAS  VEGAS-LOS  ANGELES 

55 

DC9 

226 

7.87 

4.27 

12  14 

15 

23.6 

DETROIT-NEW  YORK 

96 

727 

489 

13  54 

8.90 

22.44 

32 

426 

NEW  YORK-SAN  FRANCISCO 

341 

DCS 

2574 

36.49 

45.59 

82  08 

145 

76  7 

NEW  YORK-PITTSBURGH 

77 

DC9 

330 

11.01 

6.40 

17.41 

24 

37.8 

CLEVELAND-NEW  YORK 

83 

727 

410 

12.40 

7,51 

19,91 

28 

406 

CHICAGO-LOS  ANGELES 

239 

DCS 

1740 

25.57 

30  92 

5649 

90 

59,3 

BUFFALO-NEW  YORK 

83 

DC9 

289 

11.70 

.538 

17.08 

22 

28.7 

BOSTON-WASHINGTON 

90 

727 

406 

12.69 

7.44 

20.13 

27 

34  1 

CHICAGO-DETROIT 

68 

DC9 

238 

9.72 

4.48 

14.20 

19 

338 

CHICAGO-MIAMI 

175 

DCS 

1188 

18.07 

21  20 

39.27 

74 

883 

CHICAGO-MINNEAPOLIS 

80 

727 

345 

11.28 

a36 

17.64 

26 

474 

SAN  FRANCISCO-SEATTLE 

94 

727 

672 

13.25 

12.12 

25.37 

43 

69.5 

CHICAGO-ST.  LOUIS 

73 

DC9 

256 

10.44 

480 

15.24 

20 

31  2 

CHICAGO-PHILADELPHIA 

118 

727 

669 

16.64 

12,07 

28.71 

41 

42.8 

LOS  ANGELES-SEATTLE 

145 

DCS 

959 

15  52 

17.17 

3269 

61 

86.6 

ATLANTA-NEW  YORK 

130 

727 

755 

18.35 

1358 

31.93 

50 

56.8 

BOSTON-PHILADELPHIA 

70 

DC9 

280 

10.01 

6.22 

15.23 

21 

37.8 

NEW  YORK-ROCHESTER 

70 

DC9 

252 

10.01 

4  73 

14.74 

21 

42.5 

CHICAGO -WASHINGTON 

117 

727 

591 

16.50 

10  69 

27.19 

50 

83.9 

CHICAGO-SAN  FRANCISCO 

249 

DCS 

1854 

26  64 

3292 

59  16 

105 

76.3 

CHICAGO-CLEVELAND 

79 

DC9 

311 

11.30 

5.76 

17.06 

22 

29.0 

DALLAS-HOUSTON 

63 

DC9 

240 

9.01 

4  52 

13  53 

19 

40,4 

'    NEW  YORK-SYRACUSE 

64 

DC9 

197 

9.15 

3.76 

12.91 

16 

23.9 

BOSTON-CHICAGO 

143 

727   - 

860 

20.16 

15  43 

35.59 

50 

405 

LOS  ANGELES-SAN  DIEGO 

30 

DC9 

109 

429 

221 

6.50 

6  35 

-23 

COLUMN  DEFINITIONS; 

(1)  TYPICAL  SCHEDULED  TIME  pl.;s  10  MINUTES  (SEE  SECTION    5).   WHEN  PEAKLOAD  FARES  ARE  AVAILABLE. 
COSTS  COMPUTED  ARE  BASED  ON  TYPICAL  PEAK  TIME  AND  FARE  USED  FOR  COMPARISON  FOR  PEAK  PERIOD. 

(2)  PLANE  TYPE  ASSUMED:    DCS  =  DOUGLAS  DC8-61;   727  =  BOEING  727-200;  DC9=  DOUGLAS  DC9-30. 
<3)     AIRLINE  DISTANCE  (MILES). 

<4)     COSTS  VARYING  WITH  TIME:   COLUMN  (1)  limesCOST  PER  PASSENGER  MINUTE  FROM  TABLE    7.      (1972     paper) 
<5)     COSTS  VARYING  WITH  DISTANCE:    COMPUTED  WITH  MILEAGE  FROM  COLUMN  (3)  AND  FORMULA  AT  BOTTOM 

OF  TABLE  7.(1972  paper) 

(6)  TOTAL  LONG-RUN  MARGINAL  COST:    COLUMN  (5)  plus  COLUMN  (61. 

(7)  FARE:    LOWEST  REGULARLY-AVAILABLE  DAYTIME  FARE  (COACH  OR  ECONOMY).  ONE-WAY. 

(8)  PERCENTAGE  MARKUP:    (COLUMN  (7)/C0LUMN  (6)  times  100)    -100. 

SOURCE:      TIMETABLE  TIMES.  FARES,  AND  DISTANCES  COME  FROM  THE  OFFICIAL  AIRLINE  GUIDE  (51. 
JANUARY.  1969  EDITION. 
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The  estimates  for  these  two  intrastate  markets  are  extremely  close  to  actual 
fares.  For  the  Los  Angeles-San  Francisco  route,  the  estimated  rate  is  $13.87,  com- 
pared with  an  actual  1968  fare  of  $13.50.  For  the  Los  Angeles-San  Diego  route, 
the  estimated  fare  is  $6.50,  compared  with  an  actual  fare  of  $6.35.  In  each  case, 
the  model  comes  with  3  percent  of  predicting  actual  fares.  The  cost  model,  then, 
does  a  reasonably  good  job  of  predicting  unregulated  fares  on  short  hauls.  Un- 
fortunately, there  are  no  unregulated  long-haul  markets  with  which  to  compare 
results.  But,  in  April  1967,  World  Airways,  a  supplemental  charter  carrier,  did 
attempt  to  enter  the  transcontinental  market.  In  an  application  to  the  CAB,  it 
proposed  jet  service  between  California  and  the  east  coast  with  a  fare  of  $79.50." 
This  compares  with  estimated  unregulated  fares  of  $79.20  on  the  New  York- 
Los  Angeles  route  and  $82.08  on  the  New  York-San  Francisco  route.  Thus,  for 
these  three  cases,  the  model  has  done  a  reasonably  good  job  of  predicting  unregu- 
lated fares. 

On  the  regulated  routes,  fares  exceed  predicted  unregulated  ones  by  margins 
ranging  from  20  percent  on  the  shortest  hauls  (such  as  New  York-Boston)  to 
over  90  percent  in  other  cases,  such  as  New  Y'ork-Miami. 

This  is  persuasive  evidence  as  to  the  upward  influence  of  CAB  policies  on  air- 
line fares.  These  results  have  been  criticized  in  that  they  do  not  reflect  the  savings 
available  to  travellers  on  regulated  routes  through  off-peak  and  discount  fares. 
But,  as  will  be  seen  in  the  1974  results,  the  intrastate  carriers  also  offer  discount 
and  off-peak  fares.  Obviously,  discount  and  off-peak  fares  in  the  interstate 
markets  should  be  compared  with  the  same  type  of  fares  in  the  intrastate  markets. 
It  would  be  a  serious  mistake  to  do  otherwise. 

It  was  deemed  important  to  know  how  sensitive  these  results  were  to  the  load 
factor  assumed  imder  hypothetical  deregulation.  Therefore,  the  calculations  were 
redone  assuming  a  50  percent  load  factor.  On  a  majority  of  the  routes,  especially 
the  long-haul  ones,  the  observed  markup  was  still  high  :  in  over  half  the  cases,  it 
exceeded  10  percent,  and  in  several  cases  it  exceeded  60  percent.^^ 

There  would  seem  to  be  something  peculiar  about  this  result.  In  1968,  the  overall 
trunk  passenger  load  factor  was  53  percent,  and  in  coach,  it  was  56  percent.^® 
These  load  factors  were  not  inconsistent  with  many  others  in  the  fifties  and 
sixties.  Yet,  as  previously  .stated,  the  airlines  averaged  no  more  than  a  normal 
profit  over  the  entire  period.  The  most  important  reason  for  this  apparent  paradox 
is  that  we  have  assumed  the  high-density  coach  .seating  configurations  of  the  sort 
used  by  the  intrastate  carriers,  whereas  most  interstate  flights  offer  substantial 
amounts  of  first-class  space,  as  well.  Clearly,  a  50  percent  load  factor  with  a 
mixed  (coach  and  first  class)  configuration  entails  fewer  passengers  per  plane, 
and  a  higher  cost  per  pa.ssenger,  than  does  the  all-coach  configuration  assumed 
here.  If  first-class  fares  yielded  the  same  amount  of  revenue  per  unit  of  airplane 
space  as  coach  fares,  the  high  price-cost  margins  estimated  here,  combined  with 
a  50  percent  load  factor,  would  imply  high  profits  as  well.  As  is.  however,  first- 
class  fares  are  not  so  lucrative  as  coach  fares,  and  first-class  load  factors  are  not 
so  high  as  in  coach.  Overall,  the  revenue  yield  of  a  first-class  seat-mile  was  2.98 
cents,  whereas  the  yield  of  1.68  coach  seats  (the  space  equivalent  of  a  first-class 
seat)  was  4.80  cents  per  mile.^^  To  a  large  extent,  then,  it  is  because  of  these 
lower  first-class  yields  that  the  apparently  high  coach  fares  and  load  factors 
which  the  trunk  carriers  have  consistently  enjoyed  have  not  translated  into  high 
profits.  In  a  very  real  sense,  profits  from  coach  service  were,  as  of  1968,  cross- 
subsidizing  first  class. 

These  results  regarding  coach  and  first  class  service  have  another  important 
implication  regarding  service  quality.  It  has  been  rightly  argued  by  Douglas  and 
Miller,  in  their  recent  book,  that  although  CAB  regulation  has  induced  excess 
capacity  because  of  high  fares,  it  has  also  induced  partially  offsetting  quality 
benefits :  excess  capacity  means  low  load  factors,  which  in  turn  mean  that  a 
traveller  will  more  easily  get  a  reservation  at  the  time  he  wants  to  leave."  But  the 
low  load  factors  induced  by  regulation  seem  to  accrue  primarily  to  first  class  pas- 
sengers— the  actual  coach  load  factor  in  1968  was  56  percent,  compared  with  the 
60  percent  assumed  for  calculation  of  unregulated  fares.  The  first  class  load  factor, 
on  the  other  hand,  was  considerably  lower  :  only  43  percent.^® 


^*  See  Jordan,  p.   113. 

^^  See  table  7  of  the  attached  article. 

"Ibid.,   p.   419. 

"Ibid.,   p.   419. 

^8  Douglas  and  Miller,  chapter  6. 

1°  See  the  attached  paper,  p.  419. 
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Overall,  then,  it  can  be  argued  that  as  of  1968,  CAB  regulation  kept  fares  on 
major  routes  considerably  above  what  they  would  have  been  without  regulation, 
and  that  most  of  the  service-quality  benefits  of  this  regulation  has  accrued  to  the 
10  or  15  percent  of  the  passengers  who  rode  in  the  first-class  compartment  of  the 
aircraft.^" 

III.    THE   RESULTS   UPDATED   TO    1974 

In  order  to  update  the  results  to  the  third  quarter  of  1974,  it  was  necessary  to 
piece  together  data  from  several  sources.  Because  some  of  the  adjustments  are 
rather  crude,  these  results  may  be  somewhat  less  reliable  than  the  earlier  ones  for 
1968.  Nevertheless,  they  should  certainly  be  at  least  suggestive. 

A.  Aircraft  types  assumed  for  1974 

In  order  to  update  direct  capital  costs  to  1974,  it  is  necessary  to  know  the 
purchase  price  of  each  aircraft  as  of  last  year.  However,  one  of  the  aircraft  types 
previously  assumed,  the  Douglas  DC8-61,  has  been  out  of  production  for  some 
time.  Therefore,  calculations  must  be  based  on  substitute  aircraft.  For  all  but 
two  of  the  routes  listed  in  table  2,  this  substitution  is  simple :  the  current  range 
of  the  Boeing  727-200  has  been  extended  to  2,500  miles,  making  it  well-suited  to 
all  but  the  two  transcontinental  routes,  New  York-Los  Angeles  and  New  York- 
San  Francisco.""^  For  these  routes,  we  assume  a  Douglas  DC-10,  seating  297  pas- 
sengers.^ All  routes  previously  assumed  to  use  a  727-200  or  a  DC9-30  are  assumed 
to  use  the  same  now. 

B.  Direct  operating  costs 

Table  3  contains  purchase  prices  and  seating  capacities  for  the  three  assumed 
aircraft  types  as  of  around  mid-1974.  Some  mention  should  be  made  as  well  of  the 
assumed  utilization  rates.  For  727-200  and  the  DC9-30,  the  assumed  utiliza- 
tion rates  are  the  same  as  those  assumed  for  1969.  Current  data  were  not  avail- 
able and  if  utilization  rates  declined  for  these  aircraft,  it  is  because  the 
trunk  carriers  have  overLnvested  in  equipment,  and  not  because  of  technological 
necessity.  The  utilization  rate  assumed  for  DC-10  should  reflect  the  fact  that  it  is 
hypothetically  employed  here  only  on  two  transcontinental  routes.  Since  possible 
utilization  rates  rise  with  length  of  haul,  it  would  therefore  be  misleading  to  em- 
ploy a  utilization  figure  based  on  shorter-haul  operations  of  this  aircraft.  The 
utilization  rate  assumed  is  therefore  the  average  over  all  airlines  operating  the 
DC-10  on  an  average  haul  of  over  1,300  miles,  for  the  year  ending  September  30, 
1974."^  This  is  still  much  shorter  than  a  transcontinental  haul,  and  thus  our  cost 
estimate  for  this  aircraft  should  be  upward-biased. 

Also  included  in  table  3  are  ui)dated  estimates  of  cash  operating  costs  for  each 
aircraft  type.  Only  for  the  DC-10,  however,  were  actual  operating  cost  data  avail- 
able for  the  third  quarter  of  1974.^  For  the  727  and  the  DC-9,  a  more  roundabout 
procedure  was  required  to  update  cash  costs.  For  these  aircraft,  preliminary  CAB 
data  were  available  for  the  year  ending  June  30,  1974.^  It  was  assumed  that  for 
the  DC-9  and  the  727,  costs  per  block  hour  rose  from  the  year  ending  June  30  to 
the  third  quarter  by  the  same  percentage  as  for  the  Douglas  DC-10. 

As  before,  one  other  type  of  cost  is  assumed  to  vary  directly  with  block  hours  : 
indirect  capital  costs.  To  convert  the  1968  figure,  to  1974  levels,  we  simply  inflated 


-"  This  point  about  the  incidence  of  quality  improvements  from  CAB  regulation  is  tenta- 
tive and  requires  further  documentation,  incorporation  frequency  and  stochastic  delay 
functions  calibrated  separately  for  first  class  and  coach  passengers.  Work  on  this  topic  is 
currently  underway  for  a  separate  paper. 

21  Andrew  Hofton,  "Commercial  Aircraft  of  the  World,"  Flight  International,  Oct.  24, 
1974,   p.    565. 

22  Actually,  a  Douglas  DCIO  accommodate  330  passengers  with  an  18"  seat  width 
and  a  34"  seat  pitch.  See  Flight  Internation  98,  Nov.  19,  1970,  p.  788.  However,  perhaps 
because  of  the  difficulty  of  filling  an  airliner  with  so  many  seats,  even  PSA  has  no  more 
than  297  .seats  in  its  equivalently-sized  Lockheed  L-lOll's.  See  Aviation  Week,  Nov.  18, 
1974.  p.  30. 

23  Three  airlines  were  found  to  operate  DC-10  aircraft  on  average  stage  lengths  over 
1,300  miles:  Continental,  Western,  and  National  (DClO-20's  onlv).  The  average  block 
utilization  rate  for  the  DC-10  for  these  airlines  for  the  year  ending  Sept.  30,  1974  was 
calculated  to  be  4,150  hours  per  year.  This  was  calculated  from  data  from  tables  in 
four  issues  of  Aviation  Week  :  Apr.  22.  1974,  pp.  28-29  ;  July  22,  1974,  pp.  36-37  :  Dec.  2, 
1974,  pp.  36-37  :  and  Jan.  6.  1975,  pp.  38-39. 

21  Aviation  Week,  Jan.  6,  1975,  pp.  38-39. 

25  These  data  were  furnished  by  Mr.  Jack  Schmidt  of  the  Civil  .\eronautics  Board. 


Aircraft  type 

Douglas 
DC9-30 

Boeing 
727-200 

Douglas 
DC-10 

.  $5, 280,  000 
832,  000 

$8,  000, 000 

1,260,000 

3,426 

368 

650 

$20,  300,  000 
3  200,000 

3,  294 

4,150 

253 

771 

508 

1,184 

793 

1,062 

2,050 

110 

158 

$0,112 
.187 

297 

$0. 12 

$0,115 

.20 

.192 
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by  the  same  amount  by  which  the  implicit  GNP  deflator  for  nonresidential  durable 
capital  goods  rose  from  1968  to  1974  III."°  The  results  are  also  shown  in  table  3. 

TABLE  3.— 1974  COSTS  VARYING  WITH  BLOCK-HOURS 


Cost  category 

Purchase  price 

Annual  capital  cost  at  12  percent,  12-yr  life 

Assumed  utilization  rate  block-hours  per  year).. 

Direct  capital  cost  per  block-hour 

Indirect  capita  cost  per  block-hour 

Total  costs  varying  with  block-hours _ 

Assu med  seati ng  capacity 

Total  cost  per  seat-minute: 

At  full  load  factor 

At  60  percent  load  factor... 

Source:  Purchase  prices  come  from  confidential  responses  of  airlines  to  subcommittee  questionnaire,  and  ciso  from 
Flight  International  106  (Oct.  31,  1974),  pp.  590-91.  Other  figures:  see  text  and  footnotes. 

C.  Indirect  operating  costs  updated 

In  order  to  update  the  indirect  cost  equation  labelled  (1),  it  was  first  deter- 
mined the  extent  to  which  (1)  underpredicted  costs  for  an  "average"  airline  in 
1974  III."  All  coeflScients  were  then  increased  accordingly.  Thus,  it  was  found 
that  actual  1974  costs  exceeded  predicted  ones  by  47.4  percent.  Therefore,  distance- 
related  costs  for  each  city-pair  in  table  2  were  increased  by  47.4  percent.  No 
other  change  was  made. 

D.  Fares  and  costs,  1974 

The  results  for  the  third  quarter  of  1974  are  shown  in  table  IV.  As  before,  in 
order  to  check  the  validity  of  the  results,  we  compare  predicted  unregulated 
fares  with  actual  ones  in  the  imregulated  markets.  In  this  case,  there  are  three 
such  markets :  Los  Angeles-San  Francisco,  Los  Angeles-San  Diego,  and  Dallas- 
Houston. 

This  time,  actual  intrastate  fares  are  below  predicted  unregulated  fares  by 
about  13  percent  between  Los  Angeles  and  San  Francisco  and  they  are  above 
hypothetical  unregulated  fares  by  less  than  5  percent  between  Los  Angeles  and 
San  Diego.  Between  Dallas  and  Houston,  the  model  would  seem  to  be  further 
off  the  mark :  actual  fares  are  above  predicted  unregulated  ones  by  23.8  per- 
cent. However,  in  the  case  of  this  route,  the  off-peak  fare  of  $13.88  is  far  less 
restricted  than  any  other  discount  fare :  it  may  be  used  after  7  p.m.  on  week- 
days and  anytime  on  weekends,  and  it  is  25.7  percent  below  the  estimated  un- 
regulated fare. 

Overall,  this  model  might  still  be  expected  to  give  rough  predictions  as  to 
fares  in  the  absence  of  CAB  regulation.  An  unweighted  average  of  the  three 
intrastate  markups  would  indicate  that  the  model  has  underpredicted  intra- 
state fares  by  no  more  than  6  percent  (ignoring  off-peak  fares  in  Texas  for  the 
time  being).  If  data  to  calculate  a  weighted  average  were  available  (it  is  not 
because  passenger-mile  data  are  not  available  for  separate  routes  of  intrastate 
carriers),  it  would  most  certainly  indicate  a  lower  average  markup  yet,  given 
that  the  Los  Angeles-San  Francisco  run  is  far  greater  than  any  of  the  others. 


""  The  1968  value  for  this  deflator  is  from  the  Economic  Report  of  the  President  and 
Report  of  the  Council  of  Economic  Advisers,  1974,  Washington,  1974,  p.  252.  The  1974  III 
value  is  taken  from  Business  Conditions  Digest,  Nov.  1974,  p.  2.'52.  The  index  increased 
by  36.5  percent  between  the  two  periods. 

^  The  actual  predictions  were  made  not  on  the  basis  of  equation  (1),  but  rather  on  the 
basis  of  the  ton-equivalent  equation  shown  as  (1)  on  page  406  of  the  attached  paper. 
Values  of  1974  operating  costs  were  taken  from  the  CAB  Quarterly  Report  of  Air  Carrier 
Financial  Statistics,  .3d  quarter,  1974.  Estimates  of  available  ton-miles,  revenue  ton- 
miles,  and  available  ton-departures  were  made  from  the  CAB  Monthly  Report  of  Airline 
Operating  Statistics,  July,  Aug.,  and  Sept.  1974. 
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As  regards  the  interstate  routes,  it  is  interesting  to  note  that  the  range  of 
"markups"  is  not  so  broad  now  as  it  was  in  1968 ;  it  is  30  to  56  percent,  rather 
than  20  to  90  percent.  Furthermore,  the  lower  markups  are  now  on  the  longer 
hauls — just  the  opposite  of  what  was  true  in  1968.  Overall,  the  situation  may  have 
improved  somewhat  on  a  number  of  long-haul  routes.  But  the  evidence  still 
indicates  that  fares  are  higher  with  CAB  regulation  than  they  would  be 
otherwise. 

These  results  should  be  interpreted  with  caution,  however,  first  because  the 
methods  used  to  update  them  have  been  crude,  and  second  because  of  some  recent 
work  by  Douglas  and  Miller,  which  suggests  that  load  factors  on  long  hauls 
should  be  somewhat  higher  than  the  60  percent  assumed  here.^  For  a  trans- 
continental route,  75  percent  might  be  a  more  reasonable  number.  Such  a  load 
factor  would  suggest  a  New  York-Los  Angeles  fare  of  $114.30,  with  the  result 
that  the  current  fare  is  55.6  percent  above  what  it  should  be.^ 

To  the  results  presented  here,  it  might  be  objected  that  we  are  stacking  the  deck 
against  the  interstate  routes  in  our  comparison  by  ignoring  the  discount  and 
off-peak  fares  available  under  CAB  regulation.  But  the  intrastate  routes  also 
have  such  off-peak  and  discount  fares.  Obviously,  discount  fares  on  interstate 
routes  should  be  compared  only  with  similar  fares  on  intrastate  routes. 

Table  4  lists  the  lowest  available  discount  rate  on  each  route.  The  only  criterion 
for  inclusion  is  that  the  fare  must  not  discriminate  against  any  person  on  the 
basis  of  age  or  occupation,  and  it  must  be  for  a  regularly-scheduled  flight  with 
advance  reservations  accepted. 

TABLE  4.— FARES,  COSTS,  AND  REGULATION 


City-pair 


Lowest 

Estimated 

Lowest  regular 

Percent 

regularly 

Percent 

unregulated 

coach  or 

markup  from 

scheduled  jet 

markup  from 

fare 

economy  fare 

(l)to(3) 

discount  fare 

(l)to(4) 

(1) 

(2) 

(3) 

(4) 

(5) 

44.30 

64.80 

46.3 

51.85 

17.0 

49.50 

71.30 

44.0 

54.63 

10.4 

17.20 

23.15 

34.8 

19.44 

13.0 

21.90 

33.33 

52.2 

24.07 

9.9 

26.70 

39.81 

49.1 

29.63 

11.0 

22.30 

33.33 

49.5 

24.07 

7.9 

23.10 

35.19 

52.3 

35.19 

52.3 

20.20 

27.78 

37.5 

22.22 

9.5 

89.50 

116.67 

30.4 

103.70 

12.2 

64.90 

94.44 

45.5 

75.93 

17.0 

23.80 

37.04 

55.6 

35.19 

47.9 

43.60 

62.96 

44.4 

47.22 

8.3 

41.50 

59.26 

42.8 

59.26 

42.8 

19.70 

28.20 

45.8 

22.22 

12.8 

95.20 

129.63 

36.8 

103.70 

6.6 

37.20 

53.70 

44.4 

53.70 

44.4 

28.20 

41.67 

47.8 

41.67 

47.8 

18.70 

'23.15 

23.8 

13.89 

-25.7 

31.40 

47.22 

50.3 

36.60 

16.6 

18.30 

27.78 

51.8 

27.78 

51.8 

126.70 

173. 15 

36.7 

137.96 

8.9 

20.80 

18.06 

-13.2 

13.43 

-35.5 

53.30 

70.37 

32.0 

70.37 

32.0 

62.00 

87.04 

40.3 

65.28 

5.3 

24.00 

36.11 

50.4 

26.39 

10.0 

20.20 

28.70 

42.2 

21.76 

12.7 

133.20 

173. 15 

30.0 

137. 96 

2.4 

18.00 

25.93 

44.5 

19.44 

13.7 

19.60 

26.85 

36.8 

18.98 

-3.2 

38.80 

53.70 

38.4 

53.70 

38.4 

9.30 

9.73 

4.6 

6.35 

-30.3 

Atlanta-New  York 

Boston-Chicago 

Boston-New  York 

Boston-Philadelphia 

Boston-Washington 

Buffalo-New  York 

Chicago-Cleveland 

Chicago-Detroit 

Chlcago-Los  Angeles 

Chicago-Miami _ 

Chicago-Minneapolis 

Chicago-New  York 

Chicago-Philadelphia 

Chicago-St.  Louis 

Chicago-San  Francisco 

Chicago-Washington 

Cleveland-New  York 

Dallas-Houston 

Detroit-New  York 

Las  Vegas- Los  Angeles 

Los  Angeles-New  York 

Los  Angeles-San  Francisco. 

Los  Angeles-Seattle 

Miami-New  York.._ 

New  York-Pittsburgh 

New  York- Rochester 

New  York-San  Francisco... 

New  York-Syracuse 

New  York-Washington 

San  Francisco-Seattle 

Los  Angeles-San  Diego 


'  Fare  is  for  winter  1975. 

Source:  Fares  come  from  Official  Airline  1  (Oct.  1,  1974).  California  intrastate  off-peak  fares  come  from  PSA  flight 
schedule,  Oct.  18, 1974.  For  derivation  of  other  figures,  see  text. 


^'^  Douglas  and  Miller,  pp.  87-92. 

2"  This  result  is  an  extremely  rough  one,  because  the  optimal  load  factor  calculated  by 
Douglas  and  Miller  is  based  on  a  DC8-63  aircraft,  which  is  smaller  than  the  one  assumed 
here.  Also,  their  airline  cost  estimates  are  somewhat  different  from  the  ones  presented 
here. 
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One  would  expect  off-peak  discount  fares  to  be  lower  than  the  unregulated 
fares  hypothesized  here,  because  the  cost  model  assumes  utilization  rates  con- 
sistent mainly  with  daytime-only  operation.  The  marginal  cost  of  off-i)eak  opera- 
tion should  be  considerably  lower.  The  results  in  table  4  indicate  that  this  is 
true :  in  the  three  intrastate  markets,  the  average  off-peak  fare  is  only  70  i)er- 
cent  of  the  estimated  peak  fare  (again,  unweighted  averages  are  necessary 
because  of  lack  of  passenger-mile  data).  On  tlie  other  hand,  in  the  interstate 
markets,  the  unweighted  average  off-peak  fare  is  20  percent  higher  than  the 
estimated  unregulated  fare.  This  implies  tliat,  controlling  for  length  of  haul, 
the  average  discount  or  off-peak  fare  in  interstate  markets  was  over  70  i)ercent 
greater  than  an  equivalent  discount  fare  on  intrastate  routes   (1.2-^.7=1.714). 

Thus,  whether  it  be  in  discount  rates  or  regular  rates,  it  would  appear  that 
CAB  regulation  is  continuing  to  extract  a  toll  in  high  fares. 

Note. — Thanks  are  due  to  Robert  Harris,  for  research  assistance,  and  to  Mr.  Jack 
Schmidt  of  the  Civil  Aeronautics  Board  for  his  kind  help  in  providing  recent  unpublished 
data. 


APPENDIX    A    TO    PROF.    KEELEB'S     STATEMENT 

Airline  Regulation  and  Market  Performance 
(By  Theodore  E.  Keeler)  * 

For  the  past  34  years,  the  Civil  Aeronautics  Board  (CAB)  has  exerted  tight 
control  over  interstate  airline  fares  and  firm  entry.  Although  the  goals  and  con- 
duct of  CAB  regulation  have  been  discussed  extensively,  little  has  been  written 
on  the  effects  of  this  regulation  on  the  market  performance  of  the  interstate  air- 
lines, and  there  is  disagreement  among  the  studies  that  have  considered  the 
question.^ 

Caves,  in  his  classic  study  of  a  decade  ago,  comes  to  the  following  conclusion 
on  the  performance  of  the  domestic  airline  industry. 

On  the  whole,  the  airlines'  record  is  not  bad  if  compared  with  unregulated 
industries  of  similar  seller  concentration  in  the  American  economy ;  and  it 
is  definitely  good  by  comparison  with  many  consumer  goods  industries.^ 

Caves  bases  this  result  on  findings  that  the  airlines  have  achieved  an  approxi- 
mately normal  rate  of  return  since  the  thirties,  have  efficient  firm  size,  reasonable 
selling  costs,  and  reasonable  rates  of  innovation. 

If,  as  Caves  asserts,  airline  performance  has  been  at  least  equal  to  that  of 
unregulated  oligopolies  of  similar  luarket  structure,^  it  would  seem  to  follow  that 
deregulation  would  bring  about  no  improvement  in  market  performance  (for 
Caves  argues  that  even  in  the  absence  of  deregulation,  the  airline  industry  would 
remain  a  highly  concentrated  oligopoly).  Caves,  however,  qualifies  his  results  by 
stating  that  CAB  regulation  probably  has  caused  a  certain  amount  of  managerial 
inefficiency,  and  that  deregulation  of  high-density  routes  is  desirable.''  Thus  his 
conclusions  regarding  the  effects  of  CAB  regulation  on  airline  market  perform- 
ance are  ambiguous. 

In  a  more  recent  study,  Jordan  concludes  that  in  the  absence  of  regulation. 
1965  interstate  trunk  airline  fares  would  have  been  between  32  and  47  percent 
lower  than  they  were.^  Jordan  reaches  these  conclusions  by  comparing  fares  on 
the  relatively  unregulated  California  intrastate  routes  (mainly  those  of  Pacific 
Southwest  Airlines  (PSA),  the  most  successful  California  carrier)  with  fares  in 
the  Northwe:^t  corridor,  which  are  regulated  by  the  CAB.  Specifically,  he  esti- 
mates hypothetical  regulated  fares  for  the  California  market  and  then  compares 
them  with  fares  in  existence. 


♦Theodore  E.  Keeler  received  a  B.A.  degree  from  Reed  Colleg  (1967),  and  th  Ph.  D. 
from  Massachusetts  Institute  of  Technology  (1971). 

The  author  is  indebted  to  M.  Adelman,  R.  Crandall,  A.  Fisher.  D.  Gaskins,  R.  Hall,  P. 
MacAvoy,  S.  Peck,  R.  Shiller.  and  members  of  the  Industrial  Organization  Workshop  at 
the  University  of  Chicago  for  many  helpful  comments  and  suggestions.  Part  of  the  work 
for  this  paper  was  done  with  the  support  of  a  National  Science  Foundation  Graduate 
Fellowship. 

^  For  a  complete  discussion  of  the  goals  of  CAB  regulation,  see  Caves  3.  pp.  123-70. 
For  a  more  general  and  recent  discussion  of  the  theory  of  regulation,  see  Stigler  25.  A 
somewhat  different  view  is  presented  in  Posner  22.  The  goals  of  airline  regulation  will  be 
discussed  in  this  paper  in  the  context  of  the  policv  conclusions  at  the  end. 

2  Caves  3,  p.  428. 

3  Ibid.,  p.   431. 
*lbid.,   pp.   444-49. 

5  See  Jordan  10,  pp.   110-13. 
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It  might  be  highly  inaccurate  to  assume  that  airlines  in  the  Northwest  corridor 
face  the  same  cost  structure  as  California  airlines.  Purvis  argues  rather  persua- 
sively that  airport  and  airways  congestion  in  the  Northeast  corridor  has  raised 
costs  so  much  that  an  unregulated.  PSA-type  airline  in  1965  would  have  charged 
fares  almost  as  high  as  Eastern  was  charging  at  the  time  on  the  New  York- 
Washington  route.' 

From  this  evidence,  then,  it  would  appear  that  the  effects  of  CAB  regulation 
on  airline  fares  are  different  for  different  markets,  though  past  studies  shed  little 
light  on  this.  Furthermore,  neither  Purvis  nor  Jordan  deals  with  long-haul  costs, 
since  no  unregulated  long-haul  carriers  exist,  and  they  do  little  more  than  specu- 
late as  to  what  fares  would  be  on  these  routes. 

It  is  the  aim  of  this  study  to  estimate  hypothetical  unregulated  fares  on  the 
30  highest-density  trunk  airline  routes  in  the  United  States.  To  do  so  accurately 
requires  knowledge  of  airline  cost  functions,  and  of  the  precise  effects  of  such 
variables  as  congestion  and  trip  length  on  these  costs.  To  estimate  such  a  cost 
function,  it  would  be  preferable  to  use  data  for  unregulated  air  carriers.  How- 
ever, for  the  California  intrastate  carriers,  lack  of  regulation  has  also  implied 
lack  of  data,  and  even  if  data  were  available,  the  number  of  observation  points 
would  be  limited,  as  would  be  the  range  of  trip  lengths. 

The  solution  to  these  problems  offered  here  is  first  to  estimate  a  cost  function 
using  interstate  airline  data,  then  to  adjust  it  for  "efficient"  operating  practices 
of  the  California  carriers  (such  as  load  factors  and  seating  densities).  The  cost 
model  is  then  used  to  estimate  passenger  trip  costs  for  each  of  30  high-density 
domestic  airline  routes,  taking  account  of  both  stage  length  and  congestion  as 
they  affect  costs.  If  they  include  a  normal  return  on  capital,  trip  costs  to  esti- 
mated should  also  serve  as  estimates  of  competitive,  unregulated  fares.  As  a  test, 
the  model  is  used  to  predict  fares  on  two  unregulated  California  routes.  If  it 
succeeds  in  predicting  these  fares,  then  it  should  also  give  a  good  indication  as 
to  what  unregulated  fares  would  be  on  other  routes. 

Before  it  is  possible  to  estimate  a  cost  model,  however,  it  is  necessary  to  give 
some  consideration  to  costing  methodology  and  assumptions.  Section  2  of  this 
study  is  devoted  to  this  topic.  The  costs  to  be  estimated  can  be  divided  into  direct 
and  indirect  expenses ;  the  former  are  estimated  in  Section  3  and  the  latter  in 
Section  4.  In  Section  5,  the  relationships  estimated  are  used  to  predict  unregu- 
lated fares  for  the  30  highest-density  routes  as  of  the  effects  of  fare  and  cost 
changes  since  3968.  The  implications  of  rhe  results  for  regulatory  policy  are  con- 
sidered in  the  concluding  section. 

To  find  the  cost-based  fares  desired,  it  is  necessary  to  estimate  a  long-run  air- 
line cost  function.  Traditionally,  such  functions  have  been  estimated  using  cross 
section  data  on  costs  and  output  for  individual  firms.  The  only  problem  with 
this  approach  is  that  it  requires  the  assumption  that  all  firms  in  the  sample  are 
adjusting  factor  inputs  to  minimize  costs.^  In  the  case  of  the  interstate  airlines, 
with  fare  regulation  and  entry  restrictions,  there  is  reason  to  question  that 
assumption. 

One  method  of  resolving  this  problem,  developed  by  this  writer  for  use  with 
the  railroad  industry  and  more  recently  used  by  Eads.  Nerlove,  and  Raduchel 
for  the  local  service  airlines,*  entails  estimation  of  a  family  of  short-run  cost 
curves  and  derivation  of  a  long-run  envelope  from  it.  To  do  this,  it  is  necessary 
first  to  determine  which  factor  the  firms  ar€  most  likely  not  to  adjust  to  mini- 
mize costs.  If  the  form  of  the  production  function  is  known,  it  is  then  possible  to 
specify  and  estimate  a  short-run  cost  function  and  to  derive  the  long-run  envelope 
from  it. 

In  the  context  of  the  airline  industry,  Eads,  Nerlove,  and  Raduchel  assume  that 
the  fixed  factor  is  flight  crews  (pilots  and  copilots)  and  that  all  other  factors  are 
variable.  The  resulting  derived  minimum  represents  what  could  be  achieved  if 
the  airlines  staffed  their  flights  perfectly. 

This  procedure  is  appealing  from  a  theoretical  viewpoint,  but  is  it  appropriate 
to  estimate  the  cost  of  functions  desired  here?  What  does  it  mean  to  minimize  costs 
with  respect  to  pilots'  salaries?  Very  simply,  it  means  that  the  airline  is  adjusting 
its  staff  so  as  to  make  absolutely  perfect  use  of  its  crews,  with  not  a  minute  of 
salaried  time  wasted.  Such  perfect  staffing  is  likely  to  be  impossible,  if  only 
because  of  scheduling  problems  over  different  routes.  Thus,  to  determine  the  costs 
for  an  efficiently  staffed  airline,  it  is  necessary  to  look  at  what  the  most  efficient 


8  See  23. 

■'For   a    complete    discussion    of   the   difficulties   of   statistical   costing,    see  Johnston   9. 

See  also  Meyer  and  Kraft  16  and  Meyer  and  Straszhelm  17,  pp.  30-43. 

*  See  Keeler  12  and  Eads,  Nerlove,  and  Raduchel  6. 
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airlines  actually  achieve,  rather  than  looking  at  hypothetical  minima  which  could 
probably  never  be  realized.  Furthermore,  it  is  not  clear  that  airline  operations 
can  be  realistically  aggregated  into  a  Cobb-Douglas  production  function  as  Eads, 
Nerlove,  and  Raduchel  have  done.  Such  aggregation  is  likely  to  ignore  important 
details  affecting  airline  costs,  such  as  congestion.  These  details  can  be  accounted 
for  only  with  a  less  aggregative,  more  engineering-oriented  costing  approach.  The 
approach  taken  here  will  be  to  break  costs  down  into  separate  categories  to  deter- 
mine output  and  other  variables  most  likely  to  affect  each  category  and  to  estimate 
the  costs  using  whatever  techniques  seem  most  appropriate.  Adjustments  for 
potential  increases  in  eflaciency  (such  as  higher  utilization  rates,  higher  load 
factors,  etc.)  will  be  made  separately  for  each  equation. 

Any  analysis  of  long-run  costs  must  include  capital  rental  costs,  allowing  for 
both  interest  and  depreciation.  For  purposes  of  this  analysis,  we  assume  that  the 
productivity  of  the  plant  and  equipment  used  is  constant  over  its  lifetime.  This 
assumption  has  been  used  extensively  for  calculation  of  transportation  costs,  and 
there  is  no  evidence  that  it  produces  grossly  inaccurate  results."  Using  this 
depreciation  method  yields  the  following  capital  rental  cost  per  dollar  of  gross 
investment : 

r 

where  p  is  the  rental  rate,  r  is  the  interest  rate,  and  L  is  the  life  of  the  capital 
good. 

To  determine  the  appropriate  interest  rate  for  airline  cost  calculations,  in  the 
absence  of  any  special  risk  considerations,  it  would  not  be  inappropriate  to  use 
the  opportunity  cost  of  capital  in  the  rest  of  the  corporate  sector:  if,  over  the 
long  term,  the  airlines  failed  to  achieve  this  rate  of  return,  they  would  probably 
be  driven  from  business.  Caves  concludes  that  for  the  30  years  up  to  1960,  the 
airlines  earned  almost  exactly  the  opportunity  cost  of  capital  in  the  entire 
corporate  sector,  about  7.5  percent."  Updating  this  research  through  1966,  the 
present  w^riter  found  almost  identical  results :  The  average  rate  of  return  for  the 
corporate  sector  as  a  whole  for  1960-1966  was  11.7  percent  before  corporate 
taxes  and  7.8  percent  after  taxes.^^  For  the  airlines,  the  average  return  over  the 
same  i^eriod  was  7.5  percent  after  taxes.^"  Since  the  airlines  have  managed,  over 
the  years,  to  get  adequate  capital  for  expansion  with  this  rate  of  return  (if  any- 
thing, they  have  managed  to  get  all  too  much  capital  recently),  this  return  is 
clearly  adequate.  The  higher  rates  of  return  advocated  by  the  airlines  and  the 
CAB  would  clearly  not  appear  to  be  justified.  Given  the  corporate  income  tax 
structure  and  the  current  amount  of  leverage  in  the  airline  and  entire  corporate 
sectors,  a  12-percent  capital  cost  should  allow  for  a  7.5-percent  return  after  taxes, 
plus  payment  of  the  corporate  income  tax. 

Because  airlines  own  very  little  in  the  way  of  buildings  and  longlasting  facili- 
ties, the  lifetime  chosen  for  airline  capital  goods  must  consider  mainly  aircraft 
and  ground  equipment.  Peck  and  Meyer  suggest  that  a  depreciation  period  of 
6  years  would  be  most  appropriate  for  airline  equipment;  "  but  much  jet  equip- 
ment built  in  the  early  1960s  is  still  in  u.se  and  serving  efficiently,  so  6  years  would 
seem  too  short.  Most  airlines  today  use  lives  of  9  to  15  years  for  their  equipment." 
If  there  is  a  central  tendency  among  airline  depreciation  policies,  it  would  be 
about  12  years.  That  is  the  figure  assumed  here. 

Direct  airline  costs  include  expenses  for  crew  salaries,  fuel,  aircraft  mainte- 
nance, and  aircraft  capital  investment.  The  most  important  determinant  of  direct 
airline  operating  costs  is  block-hours  of  operation  for  each  plane  type.  Block-hours 
measure  the  total  amount  of  time  elapsed  between  the  time  the  plane  taxies  away 
from  one  gate  and  the  time  the  engines  are  shut  off  at  the  destination  gate. 

Since  a  certain  amount  of  time  is  necessary  for  each  takeoff  and  landing,  there 
is  an  expense  connected  with  each  flight  hop  that  is  indeiiendent  of  length.  To 
estimate  trip  costs,  this  fixed  amount  of  time  is  added  to  travel  time  (based  on 
distance  and  the  cruising  speed  of  the  plane  involved)  to  get  total  block  time. 
This  time  is  multiplied  by  the  cost  per  block-hour  for  the  appropriate  aircraft. 
The  standard  procedure,  then,  is  to  graph  the  estimated  average  cost  (per  seat- 


"  For   a   previous   application   of  this   assumption   to   the  transportation   industries,   see 
Peck  and  Meyer  21. 

10  See  .3,  p.   394. 

11  See  Keeler  13,  p.  20. 
^  Ibid.,  p.  22. 

"  See   21. 

1*  This  range  was  found  bv  loolfing  at  various  airline  reports  in  Moody's  Transportation 
Manual  18. 
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mile  or  per  plane-mile)  against  stage  length.  This  approach  (or  one  very  similar 
to  it)  is  used  for  most  studies  of  direct  airline  operating  costs.^®  Its  main  weak- 
ness is  that  it  ignores  the  fact  that  flight  time  depends  on  congestion  as  well  as 
on  distance ;  if  congestion  substantially  increases  flight  time  on  some  routes,  this 
procedure  will  introduce  a  strong  downward  bias  in  cost  estimates. 

These  facts  suggest  the  following  methodology  for  estimation  of  direct  operat- 
ing costs  of  a  reasonably  efficient  airline.  First,  obtain  estimates  of  normal  or 
typical  operating  costs  per  block-hour  for  the  most  efficient  available  aircraft ; 
these  estimates  should  include  a  normal  airline  rate  of  return  on  capital.  Next, 
apply  the  seating  densities  and  load  factors  that  California  intrastate  carriers 
(especially  Pacific  Southwest  Airlines  (PSA) )  have  been  able  to  achieve  (yield- 
ing a  cost  per  passenger-hour).  Block  times  for  each  route  depend  somewhat  on 
local  conditions  and  should  therefore  be  based  on  actual  travel  times  for  each 
route.  Hence,  feasible  block  times  are  derived  from  schedules  for  30  city-pairs 
(with  allowance  for  late  arrivals)."  Combining  estimated  costs  per  passenger- 
hour  with  trip  times  yields  an  estimate  of  passenger  trip  costs  for  each  of  the 
30  routes. 

In  estimating  direct  airline  costs,  it  is  important  to  disaggregate  by  aircraft 
type,  since  costs  differ  substantially  from  plane  to  plane.  Three  of  the  most 
eflBcient  types  available  are  considered  here.  They  are  all  second-generation 
"stretched"  aircraft  introduced  in  the  late  sixties  (there  are  not  yet  enough 
reliable  data  on  the  wide-bodied  aircraft  introduced  in  the  early  seventies  for 
accurate  cost  estimation).  Aircraft  types  considered  here  include  the  Douglas 
DC8-61,  designed  for  long  hauls ;  the  Boeing  727-200,  designed  for  short  and 
medium  hauls ;  and  the  Douglas  DC9-30  designed  for  short  hauls. 

Past  studies  agree  that  the  most  important  determinant  of  direct  operating 
costs  is  block-hours  of  operation  for  each  aircraft  type.  When  statistical  esti- 
mation of  direct  costs  was  attempted,  block-hours  was  generally  the  only  signifi- 
cant variable.  Tlierefore,  we  assume  operating  cost  per  block-hour  to  be  constant 
for  each  aircraft  type.  Table  1  shows  cash  cost  estimates,  in  1968  prices,  for  the 
three  aircraft  types  under  consideration.  For  all  accounts  except  maintenance, 
these  costs  represent  the  average  cost  per  block-hour  for  all  domestic  trunk 
operations.  Maintenance  costs  deserve  si>ecial  attention.  All  three  aircraft  types 
were  practically  new  in  1968,  and  for  airlines  with  deferred  maintenance  policies 
( which  includes  most  of  them ) ,  use  of  raw  maintenance  cost  data  will  probably 
give  downward-biased  estimates  of  hourly  costs  over  the  full  life  of  tlie  plane. 
Fortunately,  there  is  a  simple  solution  to  this  problem.  Each  of  the  three 
stretched  aircraft  are  practically  identical  to  their  unstretched  parents  except 
for  fuselage  lengths.^"  Furthermore,  the  older  aircraft  were  reasonably  well 
broken  in  by  the  late  sixties.  Hence,  the  maintenance  cost  figures  used  are  for 
the  earlier,  unstretched  parents  of  the  aircraft  listed. 

TABLE  1.— DIRECT  AIRCRAFT  OPERATING  COSTS  i 

Cost  per  block-hour  (by  aircraft  type) 


Expense  class  DC8-61  727-200  DC9-30 

Cash  expenses: 

Flying  operations 

Maintenance .-. -. 

Total  cash  expenses 

Total  capital  expenses^ 

Total  direct  operating  costs 922  769  540 

'  Costs  per  aircraft  block-hour  are  Id  1968  prices. 
2  From  table  2. 

Note:  All  figures  are  averages  for  the  domestic  trunk  carriers,  and  maintenance  costs  are  for  the  unstretched  versions 
of  the  planes  (see  sec.  3). 

Source:  CAB,  aircraft  operating  cost  and  performance  report,  28. 


$393 
186 

$294 
167 

$220 
129 

579 

461 

349 

343 

308 

191 

'5  This  is  what  the  CAB  does  in  costing  service  on  local  routes.  See  Local  Service  Air 
Carriers'  Unit  Costs  30,  March  1970  edition,  pp.  6-15,  for  example.  This  is  also  very 
similar  to  the  approach  of  Caves  3,  pp.  65-73,  and  of  Straszhelm  26,  pp.  85-90. 

1"  This  approach  is  basically  the  same  as  that  used  by  Purvis  23,  although  Purvis  does 
not  allow  for  the  possibility  of  late  arrivals. 

"  For  the  Boeing  727-200,  for  example,  80  percent  of  all  parts,  and  all  engine  parts, 
were  interchangeable  with  the  shorter  727-100.  See  Woolsey  34. 
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As  a  check  on  this  procedure,  consider  the  727-200  maintenance  costs  for  C5on- 
tinental  Airlines,  which  has  a  progressive  maintenance  policy  wherein  overhauls 
are  done  before  they  are  absolutely  necessary,  thus  making  more  efficient  use  of 
equipment  and  maintenance  crews.^®  For  Continental,  these  costs  were  $151.09 
per  block-hour  in  1968  and  $163.77  in  1969,  compared  with  the  figure  of  $167.28 
as-umed  here  (presumably  there  would  be  some  increase  in  these  costs  over  time 
even  with  progressive  maintenance,  but  evidently  not  much). 

Direct  capital  costs  are  computed  in  table  2.  To  derive  these  costs  for  each 
plane  type,  it  is  necessary  to  know  the  utilization  rate  as  well  as  interest  costs. 
We  use  the  average  utilization  rate  for  each  plane  type  in  1968.  One  might  expect 
this  to  vary  roughly  with  stage  length,  since  aircraft  on  long  hauls  can  be  used 
more  of  the  time.  The  estimated  operating  costs  will  implicitly  account  for  this, 
howevei-,  since  each  aircraft  is  assigned  to  a  route  for  cost  calculations  on  the 
basis  of  appropriate  stage  length. 

TABLE  2.-DIRECT  AIRCRAFT  CAPITAL  COSTS 

Aircraft  type 


DC8-61         727-200  DC9-30 


Purchase  price $9,000,000  $6,700,000  $4,000,000 

Annual  cost  at  12  percent  (12-year  life  implies  capital  recovery  cost  equals 

0.1576) 1,418,000  1,056,000  630,000 

Annual  utilization  (block-hours).- 4,136  3,426  3,294 

Cost  per  block-hour 343  308  191 

Sources:  Purchase  prices— DC  8-61:  Trans  International  Airline  Corp.  stock  prospectus,  May  8,  1967,  p.  6;  727-200" 
Woolsey  (34);  DC9-30,  Wooisey  (34).  Utilization  rates— CAB,  "Aircraft  Operating  Costs  and    Performance  Report,  28, 

Direct  airline  capital  costs  are  estimated  in  table  2.  In  table  1,  capital  costs 
have  been  added  to  current  costs  to  get  total  direct  cost  per  block-hour.  In  section 
5,  these  costs  are  converted  to  a  basis  of  seat-miles  and  passenger-miles  for  30  im- 
portant airlne  routes. 

For  purposes  of  later  reference,  we  con.sider  here  the  question  of  appropriate 
seating  capacities  for  the  aircraft  under  consideration.  On  the  DC9-30,  PSA 
uses  a  configuration  of  110  seats  per  aircraft ;  on  the  727-200,  it  gets  158  seats 
into  a  plane."  Since  no  intrastate  carriers  operate  a  DC8-67,  there  is  no  ready 
source  of  data  on  "competitive"  seating.  However,  to  achieve  an  equivalent 
density  (34-inch  pitch  and  19-inch  pitch  seat  width),  and  also  for  a  small  galley 
necessary  on  the  long  hauls  for  which  the  DCS  is  used,  a  capacity  of  251  seats 
would  seem  appropriate.""  These  seating  densities  will  be  used  when  all  airline 
costs  are  converted  to  a  passenger-mile  and  seat-mile  basis  in  section  5.  First, 
we  turn  the  problem  of  estimating  indirect  airline  costs. 

Indirect  operating  costs  include  expenses  for  sales,  reservations,  aircraft 
cleaning  and  fueling,  airport  renta's,  cabin  service,  and  administration.  For  these 
expenses,  more  than  one  output  variable  is  involved  and  statistical  analysis  is 
necessary  to  separate  their  effects. 

Specification  of  the  indirect  cost  function.  A  rather  wide  variety  of  different 
variables  has  been  used  to  explain  indirect  airline  costs,  but  they  can  practically 
all  be  distilled  into  three  basic  types  of  variables:  1)  a  measure  of  overall  ca- 
pacity of  service  provided,  such  as  available  ton-miles  or  available  seat-miles ; 
2)  a  measure  of  the  actual  traflSc  the  airline  carries,  such  as  revenue  ton-miles 
or  revenue  passenger-miles;  and  3)  a  measure  of  expenses  which  are  fixed  with 
stage  length  or  passenger  trip  length,  varying  with  departures  provided  or  pas- 
sengers carried.^ 

Of  the  other  types  of  variables  that  could  be  included,  perhaps  the  most  likely 
candidate  would  be  stations  served,  under  the  assumption  that  there  are  fixed 
long-run  station  costs  and.  hence,  increasing  returns  to  scale  in  the  provision  of 
airline  terminal  services.  However,  there  is  no  meaningful  evidence  that  such 


"Evidence  on  Continental's  maintenance  policy  is  presented  in  Gordon  8,  p.  89.  See 
Table  1  for  the  sources  for  direct  operating  cost  data. 

lap.SA  seating  capacities  are  given  in  Pacific  Southwest  Airlines  Stock  Prospectus 
dated  June  11.  19fi8,  p.  7. 

=0  See  Watkins  3.3. 

21  For  several  recent  examnles  of  statistical  analysis  of  indirect  airline  costs,  see  Caves 
3,  pp.  7.3-77,  Straszheim  26,  pp.  254-68,  and  Local  Service  Air  Carriers'  Unit  Costs,  March 
1970  edition,  pp.   6-15. 
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fixed  costs  exist.  A  previous  study  by  this  writer  has  shown  that  there  are  long- 
run  constant  returns  to  scale  in  the  provision  of  airport  services  over  a  wide 
range  of  outputs.^^  Similarly,  cost  studies  by  the  CAB  indicate  that  stations  served 
play  a  very  minor  role  in  the  explanation  of  indirect  airline  costs.^^  Therefore, 
stations  served  was  not  included  as  a  variable. 

It  would  be  redundant  to  include  in  the  regression  more  than  one  variable  in 
each  group,  especially  given  the  likely  multicollinearity  which  would  result,  so 
one  output  variable  is  included  from  each  group,  as  shown  : 

TCI  =  ao  +  ch.  ATM  +  o^  RTM  +  as  ATD (1) 

where  TCI  is  total  indirect  costs;  ATM  (available  ton-miles)  measures  the  total 
ton  capacity  of  planes  flown  times  distance;  RTM  (revenue  ton-miles)  measures 
total  weight  of  all  passengers,  baggage,  and  freight  carried ;  and  ATD  (available 
ton-departures)  measures  the  capacity  of  all  departing  aircraft,  to  account  for 
those  terminal  expenses  which  are  independent  of  stage  length.  The  estimated 
coefl5cients  will  later  be  converted  to  a  basis  of  passenger-miles  and  passengers 
carried,  using  an  appropriate  load  factor. 

Estimation  of  the  equation.  Cross  section  data  are  available  for  estimation  of 
the  equation,  but  with  a  limited  number  of  observations  (there  are  only  11  do- 
mestic trunk  airlines).  Pooling  of  cross  section  and  time  series  data  would 
clearly  be  desirable,  but  it  entails  all  the  problems  of  cross  section  estimation, 
time  series  estimation,  and  pooling  as  well.  These  must  be  considered  before 
estimation  is  possible. 

If  cross  sections  are  to  be  used  at  all,  it  would  be  wise  to  take  some  account  of 
heteroscedasticity  in  the  disturbance  term.  Firm  sizes  vary  widely  and,  in  this 
situation,  it  is  highly  unlikely  that  the  variance  of  the  disturbance  term  is  inde- 
pendent of  firm  size.  An  appropriate  assumption  here  is  that  the  standard  devia- 
tion of  the  disturbance  term  is  proportional  to  the  overall  scale  of  operation  of 
the  firm.  If  this  is  the  case,  the  appropriate  procedure  is  to  divide  all  variables 
in  the  regression  by  an  appropriate  measure  of  the  scale  of  operation  of  the 
firms.^  This  is  essentially  the  assumption  made  by  Straszheim  when  he  divides 
all  his  cost  variables  by  available  seat-miles  for  estimation.^  For  this  analysis, 
all  variables  are  divided  by  available  ton-miles,  yielding  the  following  equation 
for  estimation : 

TCI         Co  RTM         ATD 

ATM^ATM'^^'^^'ATM+^'ATM 

Another  problem  of  cross  section  cost  estimation  is  that  of  firm  homogeneity.  As 
we  have  found,  there  are  substantial  differences  in  firm  managements,  and  re- 
gional cost  variations  should  add  more  firm  effects.  Metiiods  of  dealing  with  these 
will  be  discussed  below.  There  Is  one  problem  of  firm  homogeneity  which  should 
be  dealt  with  in  the  context  of  the  data  sample,  however.  That  is  the  problem  of 
cost  allocation  between  domestic  and  international  operations.  These  two  types  of 
operation  could  have  very  different  cost  characteristics ;  but  all  trunks  have  inter- 
national operations.  The  CAB  has  most  airlines  segregate  their  cost  and  output 
data  for  domestic  and  foreign  operations ;  yet,  the  cost-allocation  procedures  used 
are  not  specified,  and  may  be  arbitrary.  For  8  out  of  11  domestic  trunk  lines,  how- 
ever, international  traffic  is  not  a  very  important  part  of  the  total.  For  two  air- 
lines. Continental  and  Northwest  Orient,  international  traffic  did  present  prob- 
lems, and  they  were  excluded  from  the  data  sample.^ 

Since  airline  technology  and  factor  prices  have  been  changing  over  time,  it 
would  be  appropriate  to  make  the  time  period  covered  rather  short.  The  three 


=2  See  Keeler  11. 

23  See  Local  Service  Air  Carriers'  Unit  Costs  30. 

2*  See  Malinvaud  15,  pp.  254-58. 

25  See  Straszheim  26,  pp.  254-55. 

2*  Continental  does  a  very  large  international  charter  business  for  the  military  ;  less 
than  half  of  its  total  revenue  ton-miles  in  1968  were  for  domestic  scheduled  routes  ;  the 
problem  is  that  CAB  accounts  do  not  segregate  the  costs  of  these  operations  from  Conti- 
nental's domestic  costs.  For  Northwest,  the  problem  was  more  complicated.  When  costs 
were  estimated  with  pooled  data  as  described  below,  a  separate  coefficient  for  available  ton- 
miles  was  estimated  for  each  airline  in  the  sample  to  capture  interfirm  differences  in  air- 
line costs  (using  basically  the  "dummy"  variable  technique).  For  Northwest,  this  coeffi- 
cient was  negative,  implying  the  extremely  implausible  result  that  an  extra  available 
ton-mile  has  a  negative  cost.  Northwest  was  the  only  airline  for  which  this  happened, 
and  it  was  suspected  that  this  was  due  to  faulty  cost  allocation  between  domestic  and 
international  operations  in  the  CAB  accounts. 
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most  recent  available  years  of  data  (1967-1969)  were  selected.  "With  quarterly 
data,  this  makes  12  observations  for  each  airline." 

Use  of  raw  quarterly  data  will  yield  inefficient  estimates  of  airline  costs.  The 
reason  is  that  seasonal  variation  in  airline  output  is  not  accompanied  by  similar 
variation  in  overhead  costs ;  an  airline  does  not  adjust  reservation  facilities,  sta- 
tion areas,  and  management  staff  to  meet  seasonal  variations  in  output.  Since 
facilities  tend  to  be  overcrowded  during  peak  periods  and  under-utilized  during 
off-days,  we  might  assume  that  the  appropriate  costs  would  be  those  based  on  a 
typical  day  in  between.  To  solve  this  problem,  a  standard  seasonal  adjustment 
procedure  was  used.  First,  a  geometric  moving  average  was  constructed  for  each 
data  series  of  each  airline  (since  different  airlines  have  different  seasonal  pat- 
terns). Next,  a  mean  seasonal  deviation  from  the  moving  average  was  constructed 
for  each  quarter.  Each  observation  was  then  divided  by  its  appropriate  estimated 
seasonal  weight. 

Another  problem  presented  by  the  use  of  time  series  data  for  cost  functions  is 
changes  in  costs  over  time.  If  there  were  an  appropriate  price  deflator,  we  would 
use  it ;  but  no  such  deflator  is  available.  Over  the  1967-69  period  there  certainly 
was  price  inflation,  and  offhand  we  should  not  expect  t,he  cost  function  to  remain 
constant.  However,  these  cost  increases  were  offset  by  the  automation  of  a  good 
part  of  airlines  overhead,  including  computerized  reservations  and  automated 
baggage  handling.  Given  these  two  offsetting  effects,  there  are  statistical  methods 
for  determining  whether  the  regression  relationship  has  shifted  meaningfully 
over  time.^ 

First,  regression  coefficients  are  computed  separately  from  each  of  the  12  avail- 
able cross  sections.  Then,  a  regression  is  nm  with  the  pooled  data.  The  sums  of 
the  squared  residuals  are  computed  first  for  the  12  separate  regressions  (call 
this  sum  A)  and  then  for  the  pooled  data  (call  this  sum  B).  The  following  ratio 
has  the  F  distribution,  under  the  statistical  assumptions  of  ordinary  least  squares  : 

(B-A)/44 

F= . 

A/60 

The  F  ratio  was  computed  for  the  pooled  and  unpooled  regressions,  and  was  found 
to  be  0.6347.  Such  a  low  value  provides  support  for  the  hypothesis  of  homogeneity ; 
it  implies  that  it  is  impossible  to  reject  the  homogeneity  hypothesis,  even  at  the 
50-percent  level. 

Another  minor  problem  of  data  homogeneity  is  that  of  airline  strikes.  There 
were  two  minor  strikes  in  1969 :  one  on  American  Airlines  in  March  and  another 
on  Western  in  August.  The  solution  used  here  is  to  include  a  "strike  dummy" 
variable  equal  to  one  for  American  in  1969  I  and  for  Western  in  1969  III,  but 
zero  otherwise.  This  variable  is  denoted  by  Xi,  and  its  coefficient  by  a*  in  the 
regression. 

In  using  pooled  cross  section  and  time  .series  data,  what  sort  of  cost  function 
are  we  likely  to  be  estimating?  As  previously  stated,  cross  section  analysis  is 
usually  employed  to  identify  long-run  behavior ;  time  series  analysis  is  used  to 
estimate  short-run  relationships.  For  estimation  of  indirect  airline  costs,  this  is 
not  such  a  problem  as  it  might  seem.  It  has  been  found  by  Caves  and  others  that 
practically  all  airline  indirect  costs  are  variable  over  an  extremely  short  period 
of  time.^"  If  this  is  the  case,  then  estimation  of  overhead  airline  costs  with 
seasonally  adjusted  quarterly  data  should  yield  something  very  close  to  a  long- 
run  relationship.  In  any  event,  there  is  a  straightforward  way  of  determining 
the  extent  to  which  our  estimated  function  represents  a  long-run  relationship 
Past  evidence  indicates  rea.sonably  constant  returns  to  scale  in  the  airline  in 
dustry  in  the  output  range  under  consideration.^  Accordingly,  a  long-run  cost 
relationship  should  be  linear  and  have  no  constant  term.  If  the  estimated  fixed 
costs  in  the  regression  equation  (as  represented  by  oo)  are  small  relative  to  total 
costs,  then  we  shall  have  reason  to  believe  that  we  have  estimated  a  long-run 
relationship.  On  the  other  hand,  if  the  estimated  constant  term  were  large  rela- 


^  Cost  data  come  from  the  Quarterly  Report  of  Air  Carrier  Financial  Statistics  32, 
starting  witli  the  issue  for  the  quarter  ending  March  31,  1967  and  ending  with  the  issue 
for  the  quarter  ending  December  31,  1969.  Output  data  come  from  the  Monthly  Report  of 
Airline  Operating  Statistics  31  for  the  same  period. 

25  See  Chow  4. 

^  See  3,  pp.  79-82.  Though  airlines  may  not  adjust  costs  over  a  period  so  short  as  a 
season,  this  will  cause  no  problem  since  our  data  are  seasonally  adjusted. 

3»  Ibid.,  pp.  73-83. 
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tive  to  total  costs,  that  would  imply  large  fixed  costs,  consistent  only  with  a 
short  term  relationship. 

Estimation  techniques.  For  pooled  cross  section  and  time  series  data,  ordinary 
least  squares  will  not  necessarily  yield  the  most  efficient  possible  estimates  be- 
cause, it  assumes  that  the  error  terms  over  time  and  over  cross  sections  have  the 
same  variance.  As  Kuh  first  pointed  out  in  the  context  of  investment  relationships, 
there  is  evidence  that  the  intertemporal  error  term  is  quite  different  in  variance 
from  the  interfirm  error ;  hence,  ordinary  least  squares  yields  inefficient 
estimates.'"^ 

The  most  common  method  dealing  with  the  problem  of  firm  effects  is  to  include 
dummy  variables  in  the  regression  and  allow  for  a  different  constant  term  for 
each  firm.  A  more  sophisticated  technique,  developed  by  Balestra  and  Nerlove, 
treats  the  firm  effect  as  stochastic  and  includes  it  as  a  part  of  the  error  term.^ 
Unfortunately,  little  is  known  theoretically  about  the  relative  desirability  of 
either  estimator ;  since  there  is  no  prior  reason  to  prefer  one  over  the  other,  both 
techniques  are  used.'^ 

In  the  equation  with  differing  constant  terms,  however,  if  fixed  costs  are 
relatively  unimportant,  it  would  seem  inappropriate  to  allow  for  differing  values 
of  do.  A  more  appropriate  procedure  would  be  to  select  one  output  variable 
thought  to  summarize  best  the  scale  of  operation  of  the  airline,  and  allow  its 
coefficient  to  vary  from  firm  to  firm.  Available  ton-miles  is  just  such  a  variable ; 
since  the  variables  are  divided  by  ATM  to  correct  for  heteroscedasticity,  the 
constant  in  the  estimated  regression  will  actually  be  the  coefficient  for  ATM. 
Therefore,  the  coefficient  <h.  is  allowed  to  vary  from  airline  to  airline. 

The  regression  results  are  shown  in  table  3.  It  will  be  noted  that  the  coefficients 
for  the  dummy  variable  model  are  all  significant  at  the  10-percent  level,  whereas 
the  same  cannot  be  said  of  the  Balestra-Nerlove  equation.  The  overall  reliability 
of  the  former  method  appears  greater  in  this  case,  if  the  standard  error  estimates 
are  to  be  believed.  The  R"  falls  precipitously  for  the  Balestra-Nerlove  equation, 
although  this  is  not  necessarily  significant ;  the  Balestra-Nerlove  estimator  re- 
quires transformation  of  the  dependent  variable  relative  to  the  earlier  procedure, 
rendering  the  two  R^'s  incomparable.  One  possible  reason  why  the  standard 
errors  should  be  lower  in  this  case  with  the  dummy  specification  is  that  inter- 
firm  cost  variations  are  important  enough  here  that  we  gain  by  taking  explicit 
account  of  them,  rather  than  putting  them  into  the  error  term. 

TABLE  3.-REGRESSI0N  RESULTS  FOR  INDIRECT  AIRLINE  COSTS 

Coefficient 


a: 


$1,666  -$0.0282 
. 628     .  0337 


Balestra-Nerlove  Estimator: 

Estimate. _ _ $151      $0.0803      $0.0369 

Standard  error_ 662         .0141         .0322 

R2  equals  0.1068;  F(4,103)  equals  3.0778 

Dummy  variables  technique: 

Estimate 1,721,000  (')         .1414 

Standard  error- 482,000  (')         .0102 

Rs  equals  0.8582;  F(4,95)  equals  143.7 


1.630 
.935 


.0316 
.0049 


'  Estimates  of  a>  for  each  airline: 

Airline  Estimate    Standard  error 

American... $0.01941 

Eastern .04391 

TransWorld  Airlines. .02173 

United- .02123 

Braniff .03231 

Delta.. .02025 

National .01792 

Northeast .04252 

Western.... .02874 


$0. 00387 
.  00433 
.00411 
.  00444 
. 00427 
.  00450 
. 00378 
.  00493 
.  00427 


31  See  14,  pp.  197-214. 

^  There  is  not  sutficient  space  here  to  discuss  the  details  of  the  Balestra-Nerlove  esti- 
mation procedure  and  its  relationship  to  the  dummy  variables  technique.  For  a  complete 
discussion,  see  1  and  20. 

'^  Balestra  and  Nerlove  suggest  several  ways  of  estimating  their  model.  The  method 
used  here  is  the  two-stage,  best  asymptotically  normal  procedure  described  in  1.  The 
computer  program  came  from  the  Regression  Analysis  Package  for  Economists,  written 
by  W.  Raduchel. 
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The  equation  with  the  dummy  variables  has  yielded  results  which  are  both 
plausible  and  significant,  and  also  yields  interesting  results  on  interfirm  cost 
differences.  The  firm  with  the  lowest  estimate  of  ai,  National,  is  headquartered 
in  the  South  and  has  a  disproportionate  number  of  routes  there.  Conversely,  the 
firms  with  the  highest  coeflicients.  Eastern  and  Northeast,  have  a  disproportionate 
number  of  routes  in  the  Northeast.  Since  these  are  overhead  costs,  a  large  part 
go  to  wages  for  clerical  workers  and  ground  crews,  and  we  should  expect  inter- 
regional cost  differences  to  affect  the  results,  as  evidently  they  have. 

Of  the  costs  estimated  for  different  firms,  perhaps  the  most  surprising  results 
are  for  American  Airlines.  After  National,  it  has  the  lowest  coeflacient  (of  course, 
it  must  be  remembered  that  for  reasons  already  mentioned,  two  low-cost  firms 
have  been  excluded  from  the  sample) .  In  a  1962  study  of  the  relative  efficiency  of 
various  trunk  airlines,  R.  J.  Gordon  finds  American  to  be  consistently  the  poores' 
performer,  and  its  improved  performance  here  is  difficult  to  explain.  However, 
Gordon  also  quotes  American's  president  in  the  early  1960s  as  being  very  much 
concerned  with  reducing  American's  costs.^  Perhaps  he  succeeded. 

It  is  important  to  note  that  the  coefficient  do  (for  the  term  1/ATM)  is  positive 
and  significant,  but  its  estimated  value  is  only  3.7  percent  of  quarterly  overhead 
costs  for  the  average  domestic  trunk  airline.  Hence,  these  fixed  costs  are,  for 
practical  purposes,  negligible.  This  is  strong  evidence  that  we  have  estimated  a 
long-run  relationship,  as  previously  predicted. 

Which  coefficient  for  Oi  should  be  used?  To  find  long-run  marginal  costs,  we 
should  presumably  select  the  minimun-cost  airline.  But  the  minimum-cost  firm  is 
headquartered  in  the  South  and  has  a  larger  than  normal  number  of  routes  there, 
as  well.  American  Airlines,  next  in  line,  has  nationwide  route.s,  and  there  is  no 
reason  to  believe  that  its  cost  should  be  atypical  in  any  sense.  Thus  the  selected 
"efficient"  marginal  cost  per  available  ton-mile  is  that  for  American  Airlines.  The 
next  step  is  to  convert  the  estimated  costs  from  ton  units  into  passenger  units.  As 
of  1968,  an  average  passenger  and  his  baggage  weighed  0.0964  tons.^  To  convert 
cost  per  revenue  ton-mile  to  cost  per  passenger-mile,  the  cost  coefficient  for  revenu'" 
ton-miles  should  be  multiplied  by  this  number.  To  convert  available  ton-miles  and 
available  ton-departures  to  seat-miles  and  seat-departures,  it  is  necessary  to  com- 
pare ton  capacity  and  seat  capacity  for  the  aircraft  to  be  used  in  the  cost  calcula- 
tions. For  the  Douglas  DC8-61,  the  Boeing  727-200,  and  the  Douglas  DC9-30,  a 
high-density  coach  seat  is  equivalent  to  about  0.108  tons  of  plane  capacity.^"  Using 
these  conversion  figures,  we  find  an  overhead  cost  of  17.6  cents  per  available  seat- 
departure,  1.36  cents  per  passenger-mile,  and  0.226  cents  per  available  seat-mile. 

So  far,  all  attention  has  been  focused  on  overhead  cash  expenses.  Airlines  also 
must  invest  in  overhead  capital  for  their  operations,  and  it  is  necessary  to  ac- 
count for  these  costs.  Doing  so  presents  problems,  however,  since  airline  property 
account  data  are  not  separated  between  domestic  and  foreign  operations.  There 
was  only  one  airline.  National,  with  strictly  domestic  operations  over  the  1967- 
1969  period.  Since  these  capital  costs  are  not  a  large  part  of  the  total,  the  results 
should  be  insensitive  to  the  output  variable  assigned,  and  it  should  not  be  a  cause 
for  concern  that  there  are  insuflSeient  degrees  of  freedom  for  statistical  analysis. 
National's  costs  are  used  for  this  analysis.  Purvis  allocates  these  costs  on  the 
basis  of  plane-hours,  and  with  good  reason.^^  A  large  part  of  overhead  capital  costs 
goes  to  maintenance  of  aircraft  and  training  of  crews,  as  well  as  to  space  aircraft 
parts.  All  of  these  costs  should  vary  wi^.h  plane-hours,  but  it  seems  to  this  writer 
that  large  planes  should  be  weighted  more  heavily  than  small  ones,  since  they  re- 
quire more  servicing  and  larger  crews.  Therefore,  plane-hours  are  weighted  by 
plane  capacity,  and  the  output  variable  is  available  ton-hours  (ATH),  com- 
puted by  the  following  formula  : 

ATH  =   (ATM)(PH)/PM, 

where  PH  is  plane-hours  and  PM  is  plane-miles.  To  get  a  unit  cost  for  overhead 
capital,  we  divide  National's  1968  gross  investment  in  overhead  capital  by  avail- 


^  (8),  p.  91. 

^  Computed  by  dividing  total  revenue  ton-miles  of  passengers  and  their  baggage  by  total 
revenue  passenger-miles.  Data  come  from  the  Handbook  of  Airline  Statistics  [29],  1969 
edition,  p.  108. 

as  More  specifically,  the  numbers  are  0.109  for  the  DC8-61,  0.106  for  the  727-200,  and 
0.111  for  the  DC9-30.  These  were  computed  by  dividing  the  average  capacities  for  these 
planes  by  the  seating  capacities  (see  the  references  in  notes  20  and  21  above).  Ton 
capacities  come  from  Aircraft  Operating  Costs  and  Performance  Report  [28],  pp.  16-18. 
It  was  felt  that  these  numbers  were  alike  enough  to  warrant  using  their  mean,  0.108,  for 
these  indirect  cost  calculations. 

5^23,  p.  62. 
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able  ton-hours.  The  results  indicate  a  gross  investment  of  $12.30  per  available 
ton-hour.^  With  a  12-percent  interest  rate  and  12-year  equipment  life,  this  is  an 
annual  cost  of  0.1.5576X $12.30-: $1.96  per  available  ton-hour. 

Finally,  allowance  must  be  made  for  the  costs  of  airline  working  capital  (cur- 
rent assets  minus  current  liabilities).  For  all  domestic  U.S.  certified  air  carriers, 
working  capital  totaled  $422  million.^^  This  is  equivalent  to  an  investment  of  1.13 
cents  per  available  ton-mile,  or,  at  a  12-percent  interest  rate  and  no  depreciation, 
0.136  cents  per  available  ton-mile.  Assuming  0.108  ton-miles  per  available  seat-mile, 
we  get  a  working  capital  cost  of  0.015  cents  per  available  seat-mile. 

This  completes  the  analysis  of  indirect  airline  costs,  which  are  summarized  and 
compiled  with  direct  costs  in  the  next  section. 

In  this  section,  costs  are  converted  to  a  basis  of  seat-miles  and  passenger-miles, 
and  estimates  of  eflScient  fares  are  given. 

The  first  step  in  compiling  and  converting  airline  costs  is  to  convert  costs  vary- 
ing with  plane-hours  to  costs  per  seat-mile.  To  do  this,  it  is  necessary  to  know- 
block  times  achievable  between  the  relevant  city  pairs. 

To  get  an  estimate  of  block  time  between  city  pairs,  Purvis  simply  used  sched- 
uled times.  Although  scheduled  times  do  seem  to  be  the  best  source  for  estimates 
of  block  times,  use  of  them  directly  will  probably  yield  downward-biased  estimate 
of  costs.  A  plane  is  "on  time"  by  CAB  definitions  as  long  as  it  touches  the  ground 
within  15  minutes  of  scheduled  time,  and  on-time  ratings  for  most  airlines  vary 
between  75  percent  and  90  percent.  Block  time,  however,  is  measured  from  the 
time  the  plane  leaves  the  gate  at  one  airport  to  the  time  it  parks  at  its  destina- 
tion. Hence,  using  Purvis'  method,  an  airline  could  have  a  perfect  "on-time" 
record,  yet  still  yield  downward-based  estimates  of  cost. 

To  find  out  how  much  extra  time  should  be  allowed  for  block  time  over  sched- 
uled time  it  is  necessary  to  add  up  all  scheduled  hours  from  a  timetable  and  com- 
pare them  with  hours  actually  traveled.  From  this  procedure,  it  is  possible  to  de- 
termine how  long  an  average  trip  actually  takes  relative  to  its  scheduled  time. 
Because  of  complicated  route  structures  and  frequent  schedule  changes,  it  is  dif- 
ficult to  get  annual  estimates  of  scheduled  hours.  There  is  one  case,  however,  for 
which  such  calculations  are  relatively  easy.  Up  to  1965,  PSA  had  an  extremely 
simple  route  structure,  and  Purvis  has  managed  to  calculate  an  average  system- 
wide  scheduled  block  speed  from  timetables.  Over  the  1961-1964  period,  it  stayed 
at  about  343  miles  per  hour."  We  must  now  estimate  PSA's  achieved  block  speed 
for  1964.  This  is  not  easy,  since  PSA  operating  data  are  skimpy.  It  is  possible, 
however,  to  make  the  estimate  using  the  following  formula : 

PM 


(Ua)(n){b) 

where  8,-  is  realized  block  speed,  Ua  is  airborne  aircraft  utilization  rate,  n  is  the 
number  of  planes  in  PSA's  fleet  in  1964,  6  is  the  ratio  of  block  to  airborne  hours, 
and  PM  is  plane-miles.  Data  are  available  for  PSA  for  all  figures  except  b,  which 
must  be  guessed.  The  value  assumed  for  b  is  1.165."  The  formula  yields  a  realized 
block  speed  of  293  miles  per  hour  in  1964.^-  For  that  year,  the  average  PSA  fiight 
was  278  miles  long,  so  the  average  flight  had  a  scheduled  time  of  278/343=0.81 
hours=49  minutes.^''  But  it  actually  took  278/293=0.95  hours=57  minutes.  In 
other  words,  the  average  PSA  flight  took  8  minutes  longer  than  it  was  scheduled 
to  take — probably  a  good  record  relative  to  other  carriers.^*  We  assume  for  calcu- 


^'*  National,  in  1968,  had  2.77  million  available  ton-hours  and  a  total  gross  investment 
of  $34.08  million  in  ground  facilities,  equipment,  and  spare  parts.  Computed  from  the 
Handbook  of  Airline  Statistics  29,  pp.  222,  314. 

39  Ibid.,   p.    107. 

<"  Purvis  23,  p.  37. 

*i  This  figure  is  the  average  block  to  airborne  utilization  ratio  for  Continental  Airlines 
DC-9s  in  1968.  See  Aircraft  Operating  Cost  and  Performance  Report  28,  p.  55.  Conti- 
nental's DC-9s  were  selected,  first  because  of  Continental's  reputation  for  efficiency, 
similar  to  PSA's,  and  second  because  they,  like  PSA's  Electras  in  1964,  were  used  on  short 
hauls  in  uncongested  airports. 

"  In  1964,  PSA's  Lockheed  Electras  had  an  airborne  utilization  rate  of  8.7  hours  per 
day,  and  PSA  had  six  such  aircraft  at  the  time  (Jordan  10,  p.  198).  PS.\  operated  6.589 
million  plane-miles  that  year  (Purvis  23,  p.  99).  Thus,  the  average  block  speed  for  PSA  is: 

6,589,000 

s»293. 

(6)  (8.7)  (366)  (1.165) 

«  Purvis  23,  p.  32. 

**  Ibid.,  p.  28. 
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lations  here  that  the  average  flight  took  10  minutes  longer  than  it  was  scheduled 
to  take. 

Now  we  must  tackle  the  question  of  what  time  tabletime  to  use  for  each  route. 
Some  airlines  seem  to  schedule  themselves  at  higher  speeds  than  others.  Further- 
more, peak-offpeak  variations  in  congestion  make  schedules  longer  during  rush 
hours.  Finally,  on  east -west  routes,  winds  play  a  part  in  flying  time,  making  east- 
bound  hauls  faster  than  westbound  ones.  The  solution  selected  here  is  to  take  the 
average  of  the  fastest  and  slowest  scheduled  speeds  on  each  route. 

The  only  run  on  which  this  averaging  procedure  is  not  used  is  the  Los  Angeles- 
San  Fi-ancisco  run,  where  we  know  that  PSA  has  managed,  at  least  in  the  past,  to 
meet  its  exceptionally  fast  schedule  (the  19G8  si^eed  of  45  minutes  with  jets  is 
5-10  minutes  faster  than  scheduled  speeds  of  other  airlines  on  the  same  run) 
with  a  very  good  on-time  record.  Hence,  PSA's  time  is  used  for  this  run,  but  the 
10-miuute  margin  is  added.  As  Jordan  and  Purvis  have  implied,  these  exception- 
ally fast  speeds  may  be  due  to  special  circumstances  of  PSA,  so  we  can  make  no 
assumption  that  other  airlines  could  achieve  equal  .speeds  on  similar  runs  else- 
where. (In  fact,  increased  congestion  on  the  Los  Angeles-San  Francisco  run  has 
forced  PSA  to  increase  scheduled  running  time  to  55  minutes  today.  )^^ 

Before  computing  the  fares  for  a  hypothetical  "competitive"  airline,  it  is  neces- 
sary to  know  a  feasible  but  efficient  load  factor.  As  Jordan  and  Purvis  have 
argued,  an  airline  has  substantial  latitude  available  to  it  in  scheduling,  so  that 
the  load  factor  it  achieves  is  likely  to  be  the  result  of  a  conscious  decision  on  the 
part  of  the  management.**"  Table  4  shows  that  the  California  intrastate  carriers 
managed  to  keep  load  factors  consistently  higher  than  the  domestic  trunk  carriers 
over  the  1956-1965  period.  As  Jordan  points  out,  this  was  the  result  of  careful 
scheduling  on  the  part  of  the  managements  of  the  airlines  involved.  In  fact,  the 
management  of  PSA  apijears  to  have  been  very  careful  to  schedule  extra  flights 
diiring  periods  when  traffic  volume  is  high,  such  as  Friday  and  Sunday  nights. 
But  even  for  the  trunk  carriers,  systemwide  load  factor  data  are  misleading  with 
reference  to  high-density  routes.  Caves  has  shown  that  load  factors  tend  to  be 
somewhat  higher  on  high-density  routes  than  on  low-density  routes.*'^  As  of  1967, 
the  average  load  factor  for  flights  serving  LaGuardia  Airport  in  New  York  was 
59.2  percent,  compared  with  a  trunk  average  load  factor  of  57.2  percent.*® 

TABLE  4.— LOAD  FACTORS— CALIFORNIA  INTRASTATE  VERSUS  TRUNK 
lln  percent] 


Year 

1951 

1952 

1953 

1954 

1955 

1956 

1957 

1958. 

1959 

1960 

1961  __ 

1962. 

1963 

1964 _ 

1965 

1966 

1967 

1968 

1969 

1970 

Sources:  Trunk  data— 1951-68:  CAB.  Handbook  of  airline  statistics  [29].  p.  26,  1969-70:  "Standard   and  Poor's  In- 
dustrial Surveys  Air  Transport  124],  May  16, 1971  ed.  p.  70.  California  intrastate  data— Jordan  [101  p.  202. 


Trunk  airline 

California 

load 

intrastate 

factor 

load  factor 

69.6 

69.0 

67.1 

65.9 

64.7 

67.1 

63.4 

69.2 

64.1 

72.2 

64.1 

75.7 

61.5 

80.6 

60.0 

72.4 

61.4 

71.1 

59.5 

71.1 

56.2 

72.1 

53.3 

75.3 

63.8 

72.8 

55.4 

74.9 

55.2 

63.3 

58.5 

57.2          

53.0 

50.3 

49.3  

*=  All   scheduled   speeds   have   been   taken   from   the   Official  Airline   Guide   5;  for   1968 
speeds,  the  January  1969  edition  was  used. 

^s  See  Jordan  10,  pp.  200-209  and  Purvis  23,  pp.  86-87. 

"  3,  pp.  77-78. 

^^  See  Carlin  and  Park  2. 
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For  calculations  here,  we  assume  a  load  factor  of  60  percent.  This  appears  to 
be  quite  feasible  for  the  trunks  on  high-density  routes,  and  the  California  intra- 
state carriers  over  the  1956-1965  period  maintained  one  consistently  higher.  It 
seems  fairly  clear  that  airlines  should  be  able  to  do  better  than  this,  however.  It 
represents  a  minimum  feasible  load  factor  for  high-density  routes. 

In  Table  5,  all  costs  are  compiled  and  converted  to  terms  of  passengers  (pas- 
senger-miles, -minutes,  or  -departures),  using  the  seating  densities  assumed  in 
Section  4  and  the  60-percent  load  factor.  Since  we  are  allowing  passenger  service 
costs  to  vary  with  passenger-miles,  we  know  that  the  costs  inculde  an  allowance 
for  meal  service  on  long  hauls,  but  not  on  short  hauls.  Accordingly,  the  DC8-61 
seating  configuration  allows  for  galley  space,  whereas  the  configurations  for  the 
shorter-haul  planes  do  not.  The  DC9s  were  designed  for  short  hauls,  the  727s  for 
medium  hauls,  and  the  DC8s  for  long  hauls.  For  flights  under  350  miles,  DC9s 
were  used  in  the  calculations ;  for  the  350-900  mile  range,  727-200's  were  used ; 
and  for  flights  over  this  distance,  the  calculations  assume  use  of  a  DC8-61. 

TABLES.— COMPILATION  OF  AIRLINE  COSTS 

Aircraft  type 


Costs  varying  with  blocl<  hours  DC8-61  727-200  DC9-30 

Direct  costs: 

Current $579  $461  $349 

Capital 343  308  191 

Indirect  capital: 

Cost  per  available  ton-hour __ 4-194  1.94  1.94 

Average  ton  capacity. 28.10  16.10  11.70 

Total  indirect  capital _ 55.00  32.00  23.00 


Total  costs  varying  vi/ith  block  hours    977  801  563 


.226 

.377 

1.36 

1.36 

.015 

.025 

Seating  capacity 251  158  110 

Cost  per  seat-minute  (cents) 6.40  8.45  8.54 

Cost  per  passenger— Minute  (cents)  60  percent  load  factor. __ 10.7  14.1  10.7 

At  60  percent  load 
Costs  varying  with  passengers  or  passenger— Miles  At  full  load  factor  factor 

Cost  fixed  with  trip  length  (cents) _.. 17.6  29.3 

Costs  varying  with  distrance  (cents): 

Costs  dependent  on  available  seat  miles 

Costs  dependent  on  passenger  miles 

Working  capital  cost 

Note:  Total  mileage— Related  cost  at  60  percent  load  factor:  Cm  equals  29.3  cents  plus  1.76  cents  times  m,  where 
Cm  equals  mileage— Related  cost  per  passenger  and  m  equals  distance  of  trip  in  miles. 

In  Table  6,  hypothetical  unregulated  coach  fares  are  calculated  and  shown 
for  the  30  largest  airline  routes  in  continental  United  States,  as  of  1968.  Also, 
a  similar  fare  is  calculated  for  the  Los  Angeles-San  Diego  market,  since  PSA's 
fares  in  this  market  will  give  a  check  on  the  calculations.  Alongside  the  un- 
regulated fare  estimates  are  shown  the  actual  coach  fares.  No  effort  is  made 
here  to  adjust  for  interregional  cost  differences,  except  to  allow  for  airport  and 
airways  congestion,  which  is  probably  the  most  important  source  of  such 
differences. 

The  estimates  are  extremely  close  to  the  actual  fares.  For  the  Los  Angeles- 
San  Francisco  route,  the  estimated  fare  is  $13.87,  compared  with  an  actual  1968 
fare  of  $13.50.  For  the  Los  Angeles-San  Diego  route,  the  estimated  fare  is  $6.50, 
compared  with  an  actual  fare  of  $6.35.  In  each  case,  the  model  comes  within 
3  percent  of  predicting  actual  fares.  The  cost  model  developed  and  estimated  here 
does  a  good  job  of  predicting  unregulated  fares  on  short  hauls.  Unfortunately, 
there  are  no  unregulated  long-haul  markets  with  which  to  compare  results.  How- 
ever, in  April  1967.  World  Airways,  a  supplemental  charter  carrier,  did  attempt 
to  enter  the  transcontinental  market.  In  an  application  to  the  CAB,  it  proposed 
jet  service  between  California  and  the  East  Coast  with  a  fare  of  $79.50."  This 
compares  with  estimated  unregulated  fares  of  $79.20  on  the  New  York-Los 
Angeles  route  and  $82.08  on  the  New  York-San  Francisco  run.  Again,  the  predic- 


*»  See  Jordan  10,  p.  113. 
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tion  error  is  small ;  thus  the  model  has  done  a  good  job  of  predicting  unregulated 
fares  on  runs  ranging  in  length  from  109  miles  to  2,500  miles.  It  should  give 
reasonably  good  estimates  of  what  unregulated  fares  would  be  in  other  high- 
density  markets. 

Also  in  Table  6,  the  markup  of  existing  coach  fares  over  unregulated  fares  is 
shown,  in  percentage  terms.  There  are  two  striking  things  about  these  markups. 
The  first  is  their  size — none  are  below  20  percent  for  regulated  markets,  and  they 
reach  a  staggering  94.5  percent  on  long-haul  routes,  such  as  New  York-Miami. 
Second,  this  markup  is  not  random  relative  to  trip  length — there  is  a  pronounced 
tendency  for  markups  to  rise  with  distance. 

TABLF  6.-AIRLINE  COSTS  AND  FARES  FOR  30  CITY  PAIRS  (1968  PRICES) 


Costs 


City  pair 


Varying 

Varying 

Percent- 

Plane 

with 

with 

Marginal 

age 

nei 

type  2 

Distance  3 

time* 

distance  s 

costs  6 

Fare  7 

markup  ^ 

63 

DC9 

190 

$9.01 

$3.64 

$12.65 

$16 

26.5 

70 

DC9 

216 

10.01 

4.09 

14.10 

17 

20.6 

130 

727 

721 

18.33 

12.98 

31.31 

44 

40.5 

160 

DCS 

1093 

17.12 

19.54 

36.66 

71 

94.5 

bb 

727 

347 

7.76 

6.11 

13.87 

13.50 

-2.7 

334 

DC8 

2453 

35.74 

43.46 

79.20 

145 

83.1 

55 

DC9 

226 

7.87 

4.27 

12.14 

15 

23.6 

9fi 

727 

489 

13.54 

8.90 

22.44 

32 

42.6 

341 

DC8 

2574 

36.49 

45.59 

82.08 

145 

76.7 

77 

DC9 

330 

11.01 

6.40 

17.41 

24 

37.8 

88 

727 

410 

12.40 

7.51 

19.  9i 

28 

40.6 

?39 

DCS 

1740 

25.57 

30.92 

56.49 

90 

59.3 

83 

DC9 

289 

11.70 

5.38 

17.08 

22 

28.7 

90 

727 

406 

12.69 

7.44 

20.13 

27 

34.1 

68 

DC9 

238 

9.72 

4.  48 

14.20 

19 

33.8 

175 

DCS 

IISS 

18.07 

21.20 

39.27 

74 

88.3 

80 

727 

345 

11.28 

6.36 

17.64 

26 

47.4 

94 

727 

672 

13.25 

12.12 

25.37 

43 

69.5 

73 

DC9 

256 

10.44 

4.80 

15.24 

20 

31.2 

118 

727 

669 

16.64 

12.07 

28.71 

41 

42.8 

145 

DCS 

959 

15.52 

17.17 

32.69 

61 

86.6 

130 

727 

755 

18.35 

13.58 

31.93 

50 

56.  S 

70 

DC9 

280 

10.01 

5.22 

15.23 

21 

37.8 

70 

DC9 

252 

10.01 

4.73 

14.74 

21 

42.5 

117 

727 

591 

16.50 

10.69 

27.19 

50 

S3. 9 

?49 

DCS 

1854 

26.64 

32.92 

59.16 

105 

76.3 

79 

DC9 

311 

11.30 

5.76 

17.06 

22 

29.0 

63 

DC9 

240 

9.01 

4.52 

13.53 

19 

40.4 

64 

DC9 

197 

9.15 

3.76 

12.91 

16 

23.9 

143 

727 

860 

20.16 

15.43 

35.59 

50 

40.5 

30 

DC9 

109 

4.29 

2.21 

6.50 

6.35 

-2.3 

Boston-New  York 

New  York-Washington 

Chicago-New  York 

Miami-New  York 

Los  Angeles-San  Francisco.. 

Los  Angeles-New  York 

Las  Vegas-Los  Angeles 

Detroit-New  York 

New  York-San  Francisco 

New  York-Pittsburgh _. 

Cleveland-New  York 

Chicago-Los  Angeles 

Buffalo-New  York 

Boston-Washington 

Chicago-Detroit 

Chicago-Miami 

Chicago-Minneapolis 

San  Francisco-Seattle 

Chicago-St.  Louis 

Chicago-  Philadelphia 

Los  Angeles-Seattle 

Atlanta-New  York 

Boston-Phlladephia _. 

New  York-Rochester 

Chicago-Washington 

Chicago-San  Francisco_ 

Chicago-Cleveland 

Dallas-Houston  _ 

New  York-Syracuse 

Boston-Chicago 

Los  Angeles-San  Diego 


'  Typical  scheduled  time  plus  10  min.(seesec.  5).  When  peakload  fares  are  available,  costs  computed  are  based  on  typica 
peak  time  and  fare  used  for  comparison  for  peak  period. 

2  Plane  type  assumed  DCS  =  Douglas  DC8-61;  727-200;  DC9  =  Douglas  DC9-30. 

3  Airline  distance  (miles). 

*  Costs  varying  with  time:  col.  1  times  cost  per  passenger  minute  from  table  7. 

5  Costs  varying  with  distance:  computed  with  mileage  from  col.  3  and  formula  at  bottom  of  table  7. 

8  Total  long-run  marginal  cost:  col.  5  plus  col.  6. 

^  Fare:  Lowest  regularly— Available  daytime  fare  (coach  or  economy),  1-way. 

8  Percentage  markup:  (col.  7/col.  6X100)— 100. 

Source:  Timetable  times,  fares,  and  distances  come  from  the  official  airline  guide  (5),  January,  1969  ed. 

These  calculations  are  based  on  standard  fares,  and  to  some  extent,  this  is 
misleading.  Many  nonbusiness  travelers  have  been  able  to  take  advantage  of 
excursion  fares  which,  in  1968,  were  applicable  to  nearly  all  trunk  routes  and 
which  allowed  a  25-percent  discouiat  from  standard  fares.  Under  these  circum- 
stances, any  route  with  a  markup  below  33  percent  will  offer  service  at  a  loss 
(relative  to  measured  long-run  marginal  costs)  with  excursion  fares.  Note  that 
this  includes  many  of  the  short  hauls  in  Table  6.  Little  wonder  that  excursion 
fares  have  since  been  eliminated  for  trips  under  1,500  miles ;  the  discount  has 
also  been  lowered  to  15  percent. 

Notably,  the  60-percent  load  factor  chosen  here  is  lower  than  that  achieved  by 
the  California  carriers  anytime  between  1950  and  1965.  Yet  suppose  that  unregu- 
lated carriers  on  other  routes  could  not  achieve  even  that  load  factor.  Suppose, 
furthermore,  that  on-time  performance  were  more  difficult  outside  California,  and 
hence  block  times  were  longer  than  average  scheduled  times  by  more  than  10 
minutes.  How  would  this  affect  the  resulting  cost-based  fares?  For  the  sake  of 
argument,  assume  that  our  hypothetical  unregulated  airline  managed  to  fill  only 
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half  of  its  seats  on  the  average  (more  in  line  with  what  trunk  airlines  have 
actually  achieved).  Suppose,  also,  that  each  flight  took  20  minutes  longer  than 
it  was  scheduled  to  take,  rather  than  the  10  minutes  assumed  before.  Table  7 
shows  cost-based  fares  estimated  with  these  assumptions  of  lower  overall 
efficiency,  for  the  top  25  interstate  markets.  The  results  still  reveal  a  positive 
price-cost  margin  on  most  routes,  and  for  long-haul  routes,  markups  are  still  over 
50  percent.  This  implies  that  for  long-haul  fares  our  results  are  still  not  very 
sensitive  to  assumptions  of  load  factors  or  on-time  performance. 

TABLE  7.— AIRLINE  COSTS  AND  PRICES  WITH  A  50-PERCENT  LOAD  FACTOR i  (1968  PRICES) 

City-pair  Cost  Fare  Markup 

Boston-New  York 

New  York-Washington 

Chicago-New  York 

Miami-New  York 

Los  Angeles-New  York 

Las  Vegas-Los  Angeles 

Detroit-New  York 

New  York-San  Francisco _. 

New  York-Pittsburgh 

Cleveland-New  York 

Chicago-Los  Angeles,. _ 

Buffalo-New  York 

Boston-Washington 

Chicago-Detroit 

Chicago-Miami 

Chicago-Minneapolis _ 

San  Francisco-Seattle 

Chicago-St.  Louis... 

Chicago-Philadelphia 

Los  Angeles-Seattle - 

Atlanta-New  York 

Boston-Philadelphia 

New  York-Rochester 

Chicago-Washington 

1  Computed  as  in  table  6,  except  with  a  50-  (rather  than  60-)  percent  load  factor  and  with  20  minutes  of  extra  bloc  k  time 
over  scheduled  time. 

There  is  something  peculiar  about  this  result,  however.  Throughout  the  1960s 
the  airlines  maintained  load  factors  of  at  least  50  percent,  yet  they  earned  only 
normal  profits  on  the  average.  That  would  seem  to  be  inconsistent  with  the  results 
shown  in  Table  7.  There  are  several  reasons  for  this  discrepancy.  First,  there  is 
clearly  some  cross  subsidy  from  long-haul  to  short-haul  service,  as  indicated  in 
Table  7.  Second,  computations  here  are  based  on  use  of  the  most  efficient  avail- 
able aircraft  for  each  stage  length  ;  obviously,  not  all  aircraft  were  that  efficient. 
Third,  we  have  assumed  high-density  coach  seating  configurations  of  the  sort 
used  by  the  California  intrastate  carriers,  whereas  most  interstate  flights  offer 
substantial  amounts  of  first-class  space,  as  welL  Clearly,  a  50-percent  load  factor 
with  a  mixed  (coach  and  first  class)  configuration  entails  fewer  passengers  per 
plane,  and  a  higher  cost  per  passenger,  than  does  the  all-coach  configuration 
assumed  here.  If  first-class  fares  yielded  the  same  amount  of  revenue  per  unit 
of  airplane  space  as  coach  fares,  the  high  price-cost  margins  estimated  here,  com- 
bined with  a  50-percent  load  factor,  would  imply  high  profits,  as  well."  As  it  is. 
however,  first-class  fares  are  not  so  lucrative  as  coach  fares,  and  first-class  load 
factors  are  not  so  high  as  in  coach.  In  1968,  for  example,  a  first-class  seat  took  up 
1.68  times  as  much  space  as  a  coach  seat,  yet  first-class  fares  yielded  only  1.36 
times  as  much  revenue  per  mile  as  coach  fares. °^  Furthermore,  in  the  same  year, 
the  coach  load  factor  was  56  percent,  compared  with  only  43  percent  for  first- 
class."^"  Overall,  the  revenue  yield  of  a  first-class  seat-mile  was  2.98  cents,  whereas 
the  yield  of  1.68  coach  seats  (one  first-class  space  equivalent)  was  4.80  cents  per 
mile.  To  a  large  extent,  then,  it  is  because  of  these  lower  first-class  yields  that 
the  apparently  high  price-cost  margins  derived  from  a  50-percent  load  factor  in 


$16.33 

$16 

-2.0 

18.00 

17 

-5.9 

37.23 

44 

18.0 

42.22 

71 

68.2 

89.52 

145 

62.0 

15.63 

15 

-4.2 

27.26 

32 

17.4 

92.64 

145 

56.5 

21.30 

24 

12.7 

24.45 

28 

14.5 

64.24 

90 

40.0 

21.57 

22 

2.0 

24.72 

27 

9.2 

18.07 

19 

5.1 

45.89 

74 

61.3 

21.91 

26 

18.7 

30.29 

43 

42.0 

19.25 

20 

3.9 

34.29 

41 

19.6 

37.84 

61 

61.2 

37.90 

50 

31.9 

19.18 

21 

9.5 

18.67 

21 

12.5 

32.68 

50 

53.0 

50  This  statement  reflects  only  what  would  happen  if  first  class  fares  were  higher  and  if 
load  factors  remained  at  50  percent.  The  actual  eflEects  of  a  first-class  fare  increase  depend, 
of  course,  on  the  demand  elasticitj'  for  first-class  service. 

51  This  discriminatory  pricing  is  not  unique  to  the  year  1968.  It  goes  back  to  1960,  when 
the  airlines  feared  that  without  an  increase  in  jet  coach  fares  relative  to  first  class, 
businessmen  miglit  stop  buying  first-class  tickets.  See  Caves  .3,  p.  166. 

52  First-class  load  factors  have  been  similarly  lower  than  coach  for  over  20  years. 
See  the  Handbook  of  Airline  Statistics  29,  1969  edition,  Tables  22,  25. 
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an  all-coach  configuration  do  not  yield  a  high  profit  rate  with  the  same  load  factor 
in  mixed  configurations.  In  a  very  real  sense,  profits  from  coach  service  are  cross- 
subsidizing  first  class. 

Using  data  for  1958,  Caves  found  (on  the  highest  density  routes)  marlcups  of 
56  percent  on  short  to  medium  hauls  (201-400  miles),  67  percent  on  medium  to 
long  hauls  (401  to  1,200  miles)  and  64  percent  on  the  longest  hauls  (over  1,200 
miles). ^^  Since  Caves  used  first-class  fares  and  included  no  return  on  capital  in 
his  costs,  his  results  are  not  directly  comparable  with  the  ones  presented  here. 
However,  the  ranges  of  the  markups  can  be  compared.  They  appear  to  rise  much 
more  sharply  with  distance  in  1968  than  in  1958.  The  reason  for  this  greater  range 
of  markups  in  1908  would  appear  to  stem  from  relatively  more  economical  long- 
haul  aircraft,  more  congestion  on  short-haul,  high-density  routes,  and  failure  of 
fares  to  adjust  to  these  changes. 

Since  1968,  however,  fares  have  been  adjusted  substantially,  not  only  upwards, 
but  raising  .short-haul  fares  relative  to  long  hauls.^*  How  have  these  changes, 
plus  inflation  of  factor  input  prices  and  technical  progress,  affected  airline 
markups?  One  way  to  answer  this  question  would  be  to  find  the  percent  fare  in- 
crease since  1968  in  the  California  market,  and  to  apply  this  same  percentage 
increase  to  the  hypothetical  imregulated  airline  fares  in  Table  6.°"  This  procedure 
is  likely  to  bias  upwards  estimates  of  intei'state  airline  costs  as  of  1972 :  PSA's 
costs  are  likely  to  have  gone  up  more  than  those  of  most  other  airlines  because  of 
increased  congestion  on  the  California  routes.  Of  course,  the  east  coast  routes  are 
.still  more  congested  than  those  in  California,  but  while  Northeast  Corridor  and 
other  flying  times  have  remained  more  or  less  constant  since  1968,  PSA's  sched- 
uled flying  time  between  Los  Angeles  and  San  Francisco  has  risen  from  45 
minutes  in  1968  to  55  minutes  in  1972  (to  see  this,  compare  the  flying  times 
shown  in  tables  6  and  8) .  The  results  of  the  calculations  are  shown  in  table  8. 

TABLE  8.— 1972  FARES  AND  COSTS 

1972  flying 

time  Percent 

Route  (minutes)  1972  cost  1972  fare  markup 

Boston-  N  ewYork 

New  York- Washington 

Chicago-New  York 

Miami-New  York _.. _ 

Los  Angeles-San  Francisco 

Los  Angeles-New  York _-_ 

Las  Vegas-Los  Angeles 

Detroit- New  York 

New  York-San  Francisco 

New  York- Pittsburgh 

Cleveland- New  York 

Chicago-Los  Angeles 

Buftalo-New  York 

Boston- Washington 

Chicago-Detroit 

Chicago-Miami 

Chicago-Minneapolis 

Sa n  Francisco-Seattle 

Chieago-St.  Louis 

Chicago-Philadelphia 

Los  Angeles-Seattle 

Atlanta-New  York 

Boston- Philadelphia 

New  York-Rochester 

Chicago- Washington 

Chicago-San  Francisco 

Chicago-Cleveland  . 

Dallas-Houston 

New  York-Syracuse 

Boston-Chicago 

Note:  Average  flying  times  are  computed  as  before  and  the  figure  shown  is  average  scheduled  time  plus  10  minutes. 
1972  costs  are  1968  costs  times  1.132  (the  percentage  increase  of  plane  fares  from  1968  to  1972  on  the  Los  Angeles-San 
Francisco  route).  The  markup  is  computed  as  in  table  6. 

Source:  1972  flying  times  and  fares  came  from  the  "Official  Airline  Guide"  (5),  February  1972  edition. 


62 

$14.31 

$22.  22 

55.3 

69 

15.96 

24.07 

50.8 

128 

35.66 

54.63 

53.2 

170 

41.76 

76.85 

84.0 

65 

15.70 

15.28 

-2.7 

340 

90.21 

150.93 

67.3 

58 

13.83 

25.00 

80.8 

105 

25.56 

41.67 

63.0 

345 

93.49 

150.93 

61.4 

74 

19.83 

32.41 

63.4 

94 

22.68 

36.11 

59.2 

245 

64.34 

101.85 

58.3 

75 

19.45 

28.75 

47.8 

90 

22.93 

35.18 

53.4 

69 

16.17 

25.00 

54.6 

180 

44.73 

82.42 

84.3 

75 

20.09 

32.41 

61.3 

115 

28.90 

47.22 

63.4 

63 

17.36 

25.93 

49.6 

130 

32.70 

50.45 

54.3 

144 

37.23 

62.04 

66.6 

130 

36.37 

56.45 

55.2 

74 

17.35 

28.10 

62.0 

69 

16.79 

25.93 

54.4 

118 

30.97 

47.22 

52.5 

252 

67.38 

113.88 

69.0 

79 

19.43 

30.56 

57.3 

58 

15.41 

18.52 

20.2 

65 

14.70 

23.15 

57.5 

140 

40.54 

62.96 

55.3 

^  [3],  p.  409.  Caves  computes  the  ratio  of  cost  to  price,  rather  than  the  markup. 

"  For  a  good  summary  of  all  fare  changes  since  the  1920s,  see  Standard  and  Poor  s 
Industrial   Surveys:   Air  Transport  24.  May  16,  1971  edition,  pp.  A69-71. 

55  The  Los  Angeles-San  Francisco  fare  went  up  from  $13.50  in  1968  to  $lo.2S  in  1972, 
for  an  increase  of  13.2  percent.  See  tables  6  and  8. 
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According  to  Table  8,  the  situation  has  hardly  improved  regarding  the  size  of 
interstate  airline  markups,  which  now  range  from  45  percent  on  short  and 
medium  hauls  to  84  percent  on  long  hauls.  Hence,  the  main  effect  of  the  recent 
fare  increase  has  been  to  raise  markup  on  short  hauls  to  at  least  45  percent  with- 
out substantially  affecting  the  already  high  markup  on  long  hauls. 

The  one  exception  to  this  dreary  story  is  the  Dallas-Houston  route  which,  of 
course,  is  intrastate.  Southwest  Airlines  has  for  some  time  sought  the  legal  right 
to  operate  on  this  and  other  Texas  intrastate  routes.  In  1971,  it  finally  won  this 
right  and.  when  it  entered  the  market,  it  immediately  lowered  the  fare  from  $25 
to  $18.52.*"  Although  this  is  still  a  20-percent  markup  over  the  hypothetical  un- 
regulated fare  estimated  here  for  Dallas-Houston,  it  represents  an  important  im- 
provement. In  this  case,  the  cost  model  may  be  giving  a  somewhat  downward- 
biased  prediction  of  unregulated  fares.  But,  on  the  other  hand,  it  could  well  be 
that  the  price-cutting  in  Texas  is  not  over  yet. 

The  results  of  this  study  show  that  regulation  has  indeed  had  a  strong  effect 
on  airlines  fares.  In  terms  of  the  actual  quantitative  effects  of  regulation,  our 
results  fall  between  those  of  Jordan  and  Purvis. 

Jordan,  using  data  for  1965  (when  fares  were  basically  the  same  as  in  1968), 
finds  a  markup  of  47  to  89  percent  of  regulated  over  unregulated  fares.  Purvis, 
using  data  for  1964,  finds  that  Northeast  Corridor  fares  would  be  little  if  any 
lower  than  California-type  fares  with  unregulated  operation.  The  results  of  our 
study  indicate  that  as  of  1968,  the  markup  was  as  low  as  20  percent  on  short- 
haul  regulated  routes  and  95  percent  on  long-haul  regulated  routes.  For  1972,  on 
the  other  hand,  the  results  are  much  closer  to  those  of  Jordan  for  the  mid- 
1960s — a  markup  of  45  to  84  percent.  Our  results  differ  rather  strongly  from  those 
of  Caves,  since  he  implies  that  deregulation  would  probably  bring  about  little  in 
the  way  of  improvement  in  airline  market  iJerformance. 

Many  past  investigations  of  market  performance  (including  Caves')  have  taken 
low  accounting  profits  as  a  sign  of  good  performance.  This  study  shows  how 
deceptive  accounting  profits  can  be  as  indicators  of  marked  efiiciency. 

Over  most  of  the  years  of  its  existence.  Pacific  Southwest  Airlines  has  generally 
been  more  profitable  than  a  typical  trunk  airline,  but  it  has  also  charged  lower 
fai-es."  As  previously  stated,  the  trunk  airlines  have,  over  the  years,  earned  an 
approximately  normal  profit.  These  high  costs  seem  to  stem  mostly  from  excess 
capacity.  The  interstate  trunk  carriers  have  consistently  maintained  a  load  factor 
substantially  below  that  on  the  unregulated  California  intrastate  routes.  It 
would  appear  that  with  fares  set  at  high,  cartel  levels,  the  airlines  have  com- 
peted away  profits  through  excess  capacity.  Since  more  frequent  flights  mean 
more  business,  there  is  an  incentive  to  compete  through  flight  frequency  instead 
of  prices,  and  the  resulting  excess  capacity  appears;  to  keep  profits  down  to  a 
normal  level.  Furthermore,  relatively  high  price-cost  margins  for  air  coach 
service  do  not  translate  into  high  overall  profits,  because  first-class  fare  yields 
are  substantially  lower,  and  if  costs  are  allocated  between  coach  and  first-class 
service  on  the  basis  of  airliner  space,  there  appears  to  be  some  cross-subsidization 
from  coach  to  first  class."* 

There  is  also  some  evidence  that  the  high-density  routes  studied  here  are  more 
profitable  than  the  aggregate  airline  rates  of  return  shown  here  would  indicate, 
the  excess  profits  being  used  to  cross-subsidize  service  on  less  profitable,  low- 
density  routes.  Indeed,  this  has  been  one  of  the  major  principles  of  CAB  regula- 
tion since  1938.  But  just  how  much  cross-subsidization  goes  on  any  more?  Since 
trunk  airlines  are  often  allowed  to  abandon  low-density  routes  to  local-service 
airlines,  it  is  not  clear  what  incentive  they  have  to  keep  unprofitable  routes  now, 
and  they  have  abandoned  such  routes  in  large  numbers.^"  Thus  though  there 
may  be  some  cross-subsidization,  it  is  not  likely  to  account  for  a  large  part  of 
the  price-cost  discrepancies  observed  here. 


5"  That  is  the  fare  now  on  the  Dallas-Houston  route.  See  the  Official  Airline  Guide  5, 
February  1,  1972  edition,  p.  184. 

s"  See  .Tordan  10,  p.   192. 

^^  No  attempt  is  made  here  to  pass  judgment  on  the  first-class  coach  fare  differential 
as  a  profit-maximizins  strategy.  That  is  a  topic  for  further  research.  It  is  worth  noting, 
however,  that  none  of  the  intrastate  carriers  in  Texas  or  California  offers  first-class 
service,  whereas  trunk  carriers  competing  on  the  same  routes  do. 

s"  See  Caves  3,  p.  410. 
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It  appears  then  that  airline  regulation  extracts  high  costs  in  ineflBiciency  on 
high-density  routes.  What  economic  reasons  are  there  in  favor  of  continued 
regulation  V  *" 

The  first  reason  for  regulation,  and  the  one  given  most  often  by  airline  execu- 
tives, is  that  in  the  absence  of  regulation,  cutthroat  competition  would  prevail, 
putting  everyone  into  bankruptcy.  This  is  allegedly  what  hapi>ened  in  the  thirties 
without  regulation.  As  Caves  showed  ten  years  ago,  however,  the  near  bankruptcy 
of  the  airlines  in  the  thirties  was  caused  mainly  by  the  competitive  bidding 
system  used  by  the  Post  Office  in  alloting  airmail  subsidies  (and  by  the  fact  that 
no  airline  was  viable  without  subsidies  in  the  first  place ).*^ 

A  second  reason  for  regulation  is  that  it  allows  for  service  to  a  much  larger 
number  of  cities  than  unregulated  service  would  allow,  and  by  doing  so  it 
reduces  the  need  to  subsidize  small-town  service  with  tax  revenues.  By  this 
argument,  regulation  is  a  means  of  taxation  to  subsidize  unremunerative  but 
still  socially  desirable  services.""  There  are  two  potential  objections  to  this  argu- 
ment as  a  reason  for  continuation  of  regulation.  First,  how  much  cross-subsidiza- 
tion actually  occurs  as  a  result  of  this?  It  has  already  been  asserted  here  that 
there  is  likely  to  be  little  of  such  cross-subsidization  in  effect  now,  despite  the 
efforts  of  the  CAB.  Second,  is  there  any  need  to  cross-subsidize  low-density  serv- 
ice in  the  first  place? 

An  economic  argument  for  such  subsidies  would  probably  have  to  hinge  on  the 
notion  that  low-density  airline  service  is  an  indivisible  commodity  ;  one  can  have 
regularly  scheduled,  daily  airline  service  or  not  have  it,  with  nothing  in  be- 
tween. Yet  the  facts  indicate  that  low-density  airline  service  is  not  really  that 
indivisible.  In  recent  years,  commuter  or  air  taxi  carriers  have  managed  to 
provide  profitable  (unsubsidized)  service  on  many  routes  on  which  even  the 
subsidized  local-service  carriers  have  not  been  able  to  break  even."^  Given  that 
this  is  the  case,  it  is  difficult  to  see  any  reason  for  subsidizing  airline  service 
at  all. 

A  third  reason  given  for  airline  regulation  is  safety.  Certainly,  new  airlines 
should  be  required  to  meet  rigid  safety  standards ;  the  Federal  Aviation  Adminis- 
tration now  requires  that  of  all  carriers,  interstate  and  intrastate  (and  there 
is  no  evidence  that  the  existing  intrastate  carriers  are  more  accident-prone  than 
any  others).  The  question  is  whether  airlines  which  meet  FAA  safety  standards 
should  be  allowed  to  enter  markets  and  set  fares  freely.  From  the  viewpoint  of 
safety,  it  is  difficult  to  see  why  fares  and  entry  should  be  controlled. 

Stigler,  Jordan,  and  others  have  argued,  finally,  that  airline  regulation  is 
basically  a  government-enforced  cartel  existing  for  the  benefit  of  the  regulated 
firms.  If  this  is  so,  regulation  has  not  accomplished  this  either,  since,  on  the 
average,  airlines  have  earned  normal  profits  for  the  past  35  years.*^ 

Given  that  airline  regulation  on  high-density  routes  extracts  high  social  costs 
and  confers  very  few  benefits  on  anyone,  the  case  against  it  is  strong  indeed. 
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GENERAL  QUESTIONING  OF  THE  CAB  OFFICERS 


WEDNESDAY,  FEBRUARY  26,  1975 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:40  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Edward  M.  Kennedy 
(chairman  of  the  subcommittee)  presiding. 

Present :  Senator  Kennedy. 

Also  present :  Stephen  Breyer,  special  coimsel ;  Philip  Bakes,  assist- 
ant counsel ;  and  Thomas  M.  Susman,  chief  counsel. 

Senator  Kennedy.  We  will  come  to  order. 

Today  the  Subcommittee  on  Administrative  Practice  and  Procedure 
continues  its  hearings  on  the  practices  and  procedures  of  the  Civil 
Aeronautics  Board. 

This  morning  I  would  like  to  welcome  the  members  of  the  Board: 
Chairman  Richard  O'Melia ;  former  Chairman,  Mr.  Robert  Timrn,  who 
I  understand  was  unable  to  be  here  earlier  because  of  a  sickness  in  the 
family;  Mr.  Lee  West;  Mr.  Joseph  Minetti  and  Mr.  Whitney 
Gillilland. 

I  would  like  to  thank  each  of  you  for  the  cooperation  that  you  and 
your  personal  staffs  and  the  staff  of  the  Board  have  extended  to  the 
subcommittee  during  the  course  o,f  these  hearings.  I  know  you  have 
all  invested  an  enormous  amount  of  time  in  responding  to  our  questions 
and  providing  us  with  information.  I  believe  it  is  time  well  spent 
for  the  Congress  and  the  Board  and  the  public  generally.  To  save  some 
time  I  will  insert  brief  biographies  of  each  Board  member  into  the 
record. 

Mr.  O'Melia. 

[The  biographies  referred  to  follow  the  prepared  statement  of  Mr. 
O'Melia,  printed  at  the  end  of  the  Board's  testimony.] 

STATEMENTS  OF  RICHARD  J.  O'MELIA,  ACTING  CHAIRMAN,  CIVIL 
AERONAUTICS  BOARD;  WHITNEY  GILLILLAND,  VICE  CHAIR- 
MAN, CAB ;  G.  JOSEPH  MINETTI,  MEMBER,  CAB ;  AND  LEE  R.  WEST, 
MEMBER,  CAB;  ACCOMPANIED  BY  WILLIAM  B.  CALDWELL,  JR., 
DIRECTOR,  BUREAU  OF  OPERATING  RIGHTS;  ARTHUR  H.  SIMMS, 
ACTING  DEPUTY  DIRECTOR,  BUREAU  OF  ECONOMICS;  AND  EDWIN 
RECTOR,  DIRECTOR,  BUREAU  OF  INTERNATIONAL  AFFAIRS 

Mr.  O'Melia.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  appear 
before  you  today  to  discuss  the  Board's  implementation  of  its  rate- 
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making  powers.  Rather  than  attempt  to  cover  in  detail  all  aspects  of 
the  Board's  ratemaking  policies  and  procedures,  I  will  attempt  to 
confine  myself  to  those  matters  which  are  particularly  relevant  to 
the  fundamental  questions  of  policy  which  have  been  raised  by  the 
witnesses  appearing  before  this  subcommittee  and  by  yourself. 

The  basic  point  of  reference  in  any  consideration  of  the  Board's 
ratemaking  policies  is  the  recently  completed  Domestic  Passenger 
Fare  Investigation.  That  investigation,  which  was  commended  in  1970, 
had  as  its  purpose  a  thorough  review  of  all  aspects  of  ratemaking 
insofar  as  they  pertain  to  domestic  passenger  fares. 

Although  the  proceeding  was  divided  into  10  separate  phases,  the 
investigation  involved  essentially  2  basic  issues,  namely,  the  overall 
fare  level  and  the  fare  structure. 

By  fare  level,  we  mean  the  total  dollars  of  revenue  which  the 
carriers  require  in  order  to  cover  the  costs  of  passenger  service  and 
provide  a  reasonable  profit. 

On  the  other  hand,  fare  structure  involves  the  relationships  between 
fares  for  particular  services,  for  example,  the  relationship  between 
the  fares  for  coach  services  and  first-class  services;  long-haul  and 
short-haul  trips ;  discount  fares  and  nomial  fares ;  fares  for  interline 
service,  as  compared  with  fares  for  single  carrier  service,  et  cetera. 

THE  55    PERCENT   LOAD   FACTOR 

I  would  like  to  turn  first  to  a  discussion  of  the  fare-level  standards 
established  in  the  proceeding.  These  standards  covered  such  subjects 
as  rate  of  return,  depreciation  rates,  leased  aircraft,  allocation  of  costs, 
and  the  like.  However,  the  most  significant  policy  decision  in  regard 
to  fare  level  w^as  the  determination  to  adopt  a  load  factor  standard, 
that  is,  to  fix  fares  not  on  the  basis  of  the  carriers'  actual  load  factor, 
which  is  the  percent  of  seats  occupied,  but  rather  on  the  basis  of  a 
standard  load  factor  determined  by  the  Board. 

[The  reference  is  to  phase  6B  of  the  Domestic  Passenger  Fare 
Investigation.  See  the  separately  bound  appendix  to  these  hearings.] 

Before  summarizing  the  Board's  decision  on  load  factors,  it  will 
be  helpful  to  place  this  issue  in  the  context  of  a  dominant  criticism 
of  regulation  by  the  academic  witnesses  who  appeared  before  this 
subcommittee. 

Essentially,  the  criticism  runs  as  follows.  It  is  argued  that  regula- 
tion of  rates  and  fares  by  an  agency  in  a  competitive  industry  such 
as  the  airline  industry  tends  to  force  the  carriers  into  costly  service 
competition.  Since  the  carriers  cannot  compete  in  terms  of  price,  they 
compete  by  offering  costly  frills,  including  expensive  meals,  free  liquor 
service,  and  the  like. 

However,  the  major  form  of  service  competition  in  this  industry, 
it  is  agreed,  involves  the  offering  of  additional  schedules  and  seating 
capacity.  This  leads  to  the  operation  of  more  flights  than  are  needed 
to  provide  reasonably  convenient  service  to  the  public  and  to  more 
and  more  empty  seats  and  to  a  resulting  decline  in  load  factor.  This, 
in  turn,  causes  an  increase  in  unit  costs  and  leads  to  pressure  for  addi- 
tional fare  increases.  After  the  increases  are  granted,  the  cycle  begins 
again.  This  behavior  of  load  factors  under  price  regulation  is  claimed 
by  many  persons  to  be  a  major  reason  why  deregulation  of  air  fares 
is  necessary. 
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In  our  judgment,  the  Board's  adoption  of  a  load  factor  standard 
should  efl'ectively  eliminate  the  industry  tendency  to  overschedule  at 
the  expense  of  the  traveling  public.  Basically,  the  Board  held  that 
fares  should  be  based  not  on  the  load  factors  currently  being  experi- 
enced by  tlie  carriers,  but  ratlier  on  the  basis  of  load  factors  which 
represent  a  reasonable  balance  between  the  considerations  of  quality 
of  service  on  the  one  liand.  and  cost  of  service  on  the  other.  The  load- 
factor  standard  established  for  the  domestic  trunklines  was  55  percent, 
which  was  the  standard  recommended  by  our  own  staff  as  well  as  by 
the  Department  of  Transportation.  In  brief,  the  carriers  are  now  firmly 
on  notice  that  when  industry  load  factors  fall  below  55  percent,  the 
costs  of  the  excessive  capacity  will  have  to  be  borne  by  their  share- 
holders or  stockholders  rather  than  by  the  travelling  public. 

Senator  Kexnedy.  Before  moving  on  to  the  seating  configuration, 
perhaps  I  would  like  to  consider  the  issue.  As  I  understand  it,  the 
55  percent  load-factor  standard  was  based  upon  1968  figures.  Is  that 
correct  ? 

Mr.  O'Melia.  I  believe  so.  Or  1969. 

Senator  Kexnedy.  1969  ?  Has  it  been  altered  or  changed  at  all  in 
light  of  the  energy  problems  or  the  recession  that  we  are  facing? 

These  have  been  economic  developments  of  monumental  importance. 
How  has  the  Board  responded  to  them  in  terms  of  reviewing  whether 
55  percent  is  still  a  reasonable  figure. 

Mr.  O'Melia.  Well,  I  do  not  think  that  that  entered  into  it;  the  fuel 
in  different  economic  situations  today  from  1969  enters  into  the  load- 
factor  for  the  rates  of  the  airlines.  Am  I  correct? 

Mr.  SiMMS.  Well,  Senator,  the  issue  of  a  relook  at  the  load-factor 
standard  is  now  before  the  Board  in  connection  with  the  petition  of 
the  Department  of  Transportation  which  was  filed  a  few  weeks  ago. 
That  currently  is  under  consideration. 

[As  of  June  1,  1975,  the  CAB  had  taken  no  final  action  on  DOT's 
petition.] 

But  you  are  correct  that  the  standard  of  55  percent  has  been  used  up 
until  the  present  time. 

Senator  Kexnedy.  How  are  you  going  to  evaluate  it?  Are  you  going 
to  have  a  hearing  ? 

Mr.  SiMMS.  Well,  I  believe  that  we  will  first  have  to  make  a  pre- 
liminary determination  as  to  whether  we  think  that  is  reasonable  and 
desirable  to  proceed  now  to  reexamine  the  question. 

Senator  Kennedy.  Does  the  staff  make  a  recommendation  to  the 
Board,  and  does  the  Board  then  decide  that  they  will  or  they  will  not 
consider  the  question  ?  Just  tell  me  how  it  works. 

Mr.  SiMMS.  Yes;  well,  specifically  how  it  works.  We  now  have 
before  us  the  DOT  petition.  We  have  a  number  of  responses  to  that 
petition.  The  staff  is  currently  analyzing  the  matter.  There  will  ulti- 
mately be  a  memorandum  submitted  to  the  Board.  In  the  normal  course 
they  would  then  contain  a  recommendation  as  to  what  to  do.  The 
Board  would  consider  that  recommendation  and  decide  whether  it 
wishes  to  follow  it  or  pureue  the  matter  some  other  way. 

Senator  Kennedy.  When  is  all  of  that  going  to  take  place?  Over 
what  period  of  time  ? 

Mr.  SiMMS.  It  is  under  active  consideration  now,  and  it  is  a  fairly 
high-priority  matter,  obviously. 
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Senator  Kexnedy.  What  do  you  think,  Mr.  Chairman  ?  When  will 
you  be  able  to  take  this  up  ?  When  will  you  be  able  to  take  some  action 
on  this  ? 

Mr.  O'Melia.  I  would  give  you  a  ballpark  estimate;  probably 
within  a  month. 

cab's   policy   regarding   PLTJLIC    choice   of  higher   load   factors    AISTD 

LOWER   FARES 

Senator  Kennedy.  First,  on  this  load-factor  question,  you  are  aware 
that  in  the  course  of  our  liearings,  we  have  listened  to  intrastate  and 
charter  carriers,  and  that,  disregarding  minor  details,  one  underlying 
theme  of  their  testimony  is  that  there  is  a  substantial  number  of 
American  consumers  who  would  prefer  travel  at  lower  prices  in  more 
crow^ded  planes.  What  is  the  Board  doing  to  give  these  people  the 
choice  to  fly  according  to  their  preferences  ? 

Mr.  O'Melia.  Well,  I  would  like  to  take  that  in  two  parts.  Senator. 

I  think  it  is  a  unanimous  consensus  of  the  Board  that  it  should  have 
as  much  low-cost  charter  transportation  as  possible  in  this  country, 
and  with  that  in  mind,  we  have  been  amending  the  charter  regulations. 
Then  there  is  the  suggestion  in  Senator  Cannon's  amendment  to  the 
Federal  Aviation  Act  to  accomplish  that.  That  is  both  the  domestic 
and  international  charters. 

[S.  421,  cosponsored  by  Senator  Kennedy.] 

There  is  certainly  a  great  amount  of  the  public  that  wants  low- 
cost,  no-frills  type  of  service,  and  that  is  the  charter  airlines,  or  the 
supplemental.  That  is  their  business,  and  we  are  all  in  favor  of  that. 

Now,  as  to  the  scheduled  airlines  that  you  mentioned,  we  have  before 
us  a  lot  of  filings  for  excursion  fares  and  offpeak  fares  and  different 
types  of  lower  cost  service  on  the  scheduled  airlines.  Many  of  those 
applications  are  pending  before  the  Board  right  now. 

Senator  Kennedy.  It  is  the  second  part  of  your  reponse  that  I  am  the 
most  interested  in  now.  I  would  appreciate  it  if  you  could  develop  that. 
You  have  obviously  seen  the  testimony  before  the  subcommittee  with 
regard  to  the  California  and  Texas  carriers,  the  two  scheduled,  unregu- 
lated airlines. 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  They  obviously  run  at  a  significantly  higher  load 
factor,  anywhere  from  65  ])ercent  to  70  percent.  The  only  apparent 
difference  is  the  fact  that  they  are  traveling  intrastate,  without  Fed- 
eral regidation  and  thus  are  able  to  adopt  a  different  fare  schedule. 

I  am  just  wondering,  in  terms  of  the  policy,  why  the  saine  oppor- 
tunity should  not  be  made  available  to  the  general  traveling  public 
across  the  United  States.  What  do  you  think  the  Board  could  do 
about  it  ? 

Mr.  O'Melia.  Well,  Senator,  I  think  in  our  Boston  hearings,  I  went 
into  some  depth  on  the  difference  between  the  rate  problems  with  PSA 
and  scheduled  carriers;  but  I  also  told  you  that  if  any  carrier  filed  in 
tlie  Nortlieast  corridor  for  that  type  of  service,  we  would  have  a  hear- 
ing, and  we  would  cretainly  be  very  happy  to  go  into  it  and  look  at  it. 
It  certainly  is  available,  and  if  anybody  applies  for  it,  we  will  take  a 
very  good  look  at  it. 

Senator  Kennedy.  Well,  lot  us  leave  the  entry  issue  aside  for  a  mo- 
ment, and  just  think  about  the  fares  themselves.  ^^Hiat  power  exists 
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within  the  Board  to  have  a  real  impact  in  terms  of  lower  fares  in  the 
coach  or  economy  class,  and  what  could  be  done  in  that  area  to  provide 
this  alternative  to  the  traveling  public  ? 

Mr.  O'Melia.  Senator,  I  am  a  lawyer,  and  I  am  not  expert  on  the 
rates  problem.  I  rely  on  the  staff  to  keep  us  fully  briefed  on  what  is 
before  us  on  this  question,  and  I  would  like  to  ask  Mr.  Simms  if  he 

would 

Senator  Kexnp^dy.  If  any  of  the  other  members  would  like  to  express 
a  view  or  an  opinion  on  these  matters.  I  do  not  expect  you  to  respond 
this  morning  simply  as  a  board,  but  as  Board  members  who  have  indi- 
vidual views  and  opinions.  I  recognize  full  well  that  you  have  to  work 
out  some  kind  of  an  agreement  and  consensus;  but  I  would  appreciate 
any  help  you  could  give  us,  because  you  are  obviously  people  who  have 
given  this  matter  a  great  deal  of  time  and  thought. 

Mr.  O'Melia.  I  think,  if  it  is  agreeable  to  you,  I  will  let  Mr.  Simms 
answer,  and  then  the  Board  members  can  follow  with  their  comments. 
Mr.  Simms.  Senator,  first,  I  would  like  to  correct  what  I  thmk  is  a 
factual  inaccuracy  that  has  crept  into  these  hearings,  and  that  is  the 
atjsumption  that  the  operations  of  PSA  and  Southwest  involve  substan- 
tially higher  load  factors  than  those  which  are  assumed  by  the  Board 
in  fixing  the  fare  level. 

Yesterday  Mr.  Mo  Lamar  Muse's  testimony  disclosed  that  their 
average  1974  load  factor  was  54  percent.  He  stated  that  they  averaged 
60  passengers  a  plane  or  a  flight,  and  that  the  number  of  seats  is  110. 
From  that  I  calculate  a  54  percent  load  factor. 

Now,  second  on  PSA,  I  do  not  have  their  actual  figures,  but  I  do 
know  that  in  the  1973  PSA-rate  case,  which  is  the  last  rate  opinion  I 
have  read,  the  California  Commission  utilized  a  58-percent  load  factor 
for  PSA.  Now,  in  the  Board's  phase  6B,  which  is  the  load  factor 
phase,  the  load  factor  which  the  Board  utilized  for  the  Los  Angeles- 
San  Francisco  service  was  58.8  percent,  which  was  the  reserved-seat 
load  factor,  and  the  load  factor  including  standby  traffic  was  65 
percent. 

'Now  these  numbers  went  into  making  the  overall  average  of  55  per- 
cent for  the  system.  I  think  that  the  evidence  suggests  that  the  load 
factor  is  markedly  higher. 

Now,  I  am  not  in  any  way  attv^mpting  to  prejudge  the  DOT  petition, 
but  I  am  saying  that  55  percent  certainly  as  a  system  average  is  not  an 
abnormally  low  load  factor  on  the  basis  of  what  I  have  seen  in  the 
Texas  and  California  markets. 

Senatoi-  Kenxedy.  Mr.  Simms,  you  left  out  a  very  important  point, 
have  you  not  ? 

Mr.  Si:mms.  I  hope  not,  sir. 

Senator  Kenxedy.  Well,  do  you  think  it  is  important  about  how 
many  seats  are  on  the  plane  ? 
Mr.  Simms.  Yes,  it  certainly  is. 

Senator  Kexnedy.  And  how  many  seats  are  on  the  PSA  planes? 
Does  158  seats  sound  right? 
Mr.  Simms.  That  could  be  right. 

Senator  Kennedy.  So,  if  you  are  talking  about  55  percent  or  56 
percent  of  158,  do  you  not  come  out  to  65  percent  or  70  percent  load 
factors  in  comparison  with  the  other  scheduled  airlines,  based  on 
their  seating  configurations  ? 
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Mr.  SiMMS.  Yes  and  no. 

I  think  that  the  load  factor  has  many  aspects  to  it  in  terms 

Senator  Kennedy.  Well,  this  is  one  that  you  left  out,  and  it  is  rather 
an  important  one. 

Mr.  SiMMs.  Well,  yes  it  is.  But  I  was  thinking  of  it  in  terms  of 
the  convenience  to  the  public.  That  is  the  load  factor. 

Senator  Kennedy.  But  we  were  talking  about  the  relationship  be- 
tween .fares  and  the  load  factor.  Considering  what  you  left  out,  weren't 
you  comparing  apples  with  oranges. 

Mr.  SiMMS.  No,  I  think  that  load  factor  is  defined  as  the  percentage 
of  seats  occupied  to  total  seats  on  the  airplane,  and  it  becomes  sig- 
nificant because  it  is  a  measure  of  the  convenience  to  tlie  public  in 
terms  of  availability  of  transportation. 

Now,  if  you  are  operating  at  a  90-percent  load  factor  on  an  ex- 
tremely densely  configured  airplane  over  a  period  of  time,  that  means 
that  many  people  can  not  get  on  the  flight  of  their  choice.  It  is  in  that 
sense  I  am  talking  about. 

I  fully  agree  with  you  that  the  system  could  operate  much  more 
efficiently  if  there  were  more  seats  on  the  airplane,  and  the  Board  has 
taken  various  steps  over  the  years  to  attempt  to  encourage  the  carriers 
to  do  that. 

Senator  Kennedy.  Well,  if  we  could  get  back  to  the  matter  of  fares, 
it  is  quite  clear  that  the  low-fare  carriers  are  able  to  charge  lower 
fares  because  they  get  more  people  on  the  planes.  We  can  go  round 
and  round  with  various  interpretations,  but  this  is  really  basic  to  the 
point,  and  I  do  not  believe  you  have  addressed  it.  As  a  matter  of 
Board  policy,  why  cannot  the  public  have  the  opportunity  for  more 
seats  in  a  plane  and  less  cost  ?  What  can  the  Board  do  about  encourag- 
ing that  ? 

THE   PULSIFER    COMMITTEE 

Mr.  SiMMS.  May  I  make  two  more  points  ? 

Number  one,  that  overall  subject  is  part  of  the  issues  before  the 
select  committee  on  regulatory  reform  that  is  currently  operating 
within  the  Board.  That  certainly  is  a  matter  that  will  be  studied. 

Second,  you  will  recall 

Senator  Kennedy.  What  is  that  ?  What  is  this  select  committee  ? 

Mr.  Si3iMs.  It  is  the  so-called  Pulsifer  committee. 

Mr.  O'Melia.  That  is  a  study  we  have  with  Mrs.  Keyes,  and  headed 
by  Roy  Pulsifer  for  6  months.  It  is  an  in-house  study  with  outside  help. 
This  is  one  of  the  areas  tliat  mc  are  trying  to  get  some  answers  to. 

Senator  Kennedy.  When  did  you  start  that  ? 

Mr.  O'Melia.  In  January,  as  soon  as  I  took  over  as  acting  chairman 
it  was  set  up,  and  has  a  deadline  of  June  1.  Well,  actually  the  date  was, 
the  press  release  was  January  81.  We  are  concerned  with  the  same  ques- 
tions that  you  are  asking,  Senator,  and  we  hope  this  study  will  give  us 
some  guidance  and  some  answers. 

Senator  Kennedy.  Well,  leaving  that  study  aside,  I  would  just  be 
interested  in  the  general  comments  of  the  Board  members  about  the 
kinds  of  alternatives  Ave  have  been  discussing  being  available  to  the 
American  traveling  public.  Do  the  Board  members  think  that  this 
kind  of  alternative  is  something  that  the  American  people  should  have 
a  crack  at  ? 
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VICE   CHAIRMAN   GILLILLAXD'S   COMMENTS   ON  LOAD  FACTORS 

Mr.  O'Melia.  I  will  turn  the  mike  first  over  to  Judge  Gillilland. 
but  I  would  like  to  clarify  your  question,  the  one  you  asked  as  a  lay- 
man's question,  as  to  what  the  Board's  policy  should  be. 

Senator  Kennedy.  Yes,  obviously  there  are  other  considerations; 
but  just  as  a  viewpoint,  do  you  think  that  other  factors  being  equal, 
offering-  less  frequent  air  service  but  more  seats  in  the  airplanes  and 
lower  fares  ought  to  be  available  as  an  alternative  ? 

Mr.  Gillilland.  I  think,  Senator,  like  so  many  questions,  that  the 
answer  of  a  Board  member  in  this  sort  of  thing  needs  to  be  a  little 
guarded  in  view  of  the  prospect  of  the  need  to  pass  on  some  of  these 
questions  in  formal  or  quasi -formal  proceedings. 

Subject  to  that  I  Avant  to  say  that  I  took  note  a  little  while  ago  of 
your  mention  of  fuel,  which  I  think  is  very  important  in  this  context, 
and  Avhatever  may  be  the  reasons  that  argue  for  high  load  factors — 
and  there  are  many  of  them — I  think  they  take  on  a  new  proportion, 
and  a  very  important  one,  in  connection  wdth  the  shortage  of  fuel.  As 
far  as  I  know  there  is  no  one  who  is  watching  that  problem  who  does 
not  have  the  view  that  we  need  to  save.  I  know  of  no  reason  why  the  air 
transport  industry  should  not  participate  in  that  saving  right  along 
with  everyone  else. 

Now,  it  has,  too.  as  I  think  the  record  of  the  industry  may  be  on 
the  proposal — the  actual  shortages  has  been  pretty  good  over  the  last 
year  or  two  in  dropping  consumption.  But,  in  the  future  I  think  the 
name  of  the  game  in  air  transport  is  high-load  factors.  We  should  not 
be  flying  planes  around  that  waste  fuel.  "We  should  get  good  mileage 
out  of  the  fuel  that  is  used.  Now,  it  is  not  a  simple  business.  I  have  a 
little  trouble  in  distinguishing  a  particular  class  of  travel,  because  I 
think  we  need  to  move  in  this  direction  clear  across  the  board.  "We 
should  not  have  planes  flying  at  low-load  factors  if  we  can  avoid  it. 
I  think  that  the  Board  has  been  moving  strongly  in  this  direction  for 
some  time.  The  fact  that  load  factors  came  upward  over  the  past  year 
or  two,  right  in  the  peak  of  an  economic  downturn  in  this  country  is 
at  least  in  some  measure  attributable  to  the  steps  taken  by  the  Board 
in  the  DPFI  and  in  some  other  ways. 

Certainly,  the  Board  is  going  to  have  to  seriously  consider  the  sug- 
gestion made  by  the  Department  of  Transportation  that  the  load- 
factor  standards  be  raised  upward  in  view  of  these  considerations. 
There  is  one  thing,  quite  a  complicating  factor,  though,  here;  but  I 
have  not  followed  the  hearings  enough  to  know  whether  it  has  been 
mentioned  thus  far.  But,  to  my  mind  the  thing  that  influences  load 
factor  actually  influences  success  in  the  industry  more  than  anything 
the  Board  does  or  the  statute  does,  is  the  aircraft  design. 

The  aircraft  manufacturers — and  I  think  they  are  great,  and  I  do 
not  want  to  disparage  them  in  any  degree — but  they  do  not  manu- 
facture aircraft  to  fit  particular  markets.  They  manufacture  aircraft 
to  sell,  and  they  explore  around  before  they  start  a  new  design  of  an 
airplane  to  determine  what  the  market  is.  Quite  understandably,  they 
want  to  make  a  profit  and  not  go  broke.  So.  the  air  carriers  that 
operate  aircraft  must  make  do  with  the  aircraft  that  are  available. 

Now  these  largely  determine  the  nature  of  the  service  that  the 
public  gets.  Sometimes  these  aircraft  fit  markets  beautifully,  but  I 
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think  that  perhaps  is  the  case  with  some  intrastate  carriers.  I  am  not 
absolutely  certain,  but  I  think  it  is  true.  Sometimes  they  do  not.  Never- 
theless, a  carrier  will  find  it  better  economics  to  fly  an  airplane  over 
a  segment  or  two,  or  part  of  a  segment,  at  a  low  load  factor,  than  it 
does  to  try  to  supply  a  plan  that  over  that  load  factor  will  be  filled 
to  the  brim.  That  is  just  the  way  that  works. 

Now,  until  we  had  the  DPFI,  I  had  thought  that  there  was  not  much 
the  Board  could  do  about  that,  that  it  w^as  just  one  of  the  facts  of 
nature,  and  that  we  had  to  put  up  witli  it  the  way  it  was.  For  that  rea- 
son I  dissented  on  some  parts  of  the  DPFI,  so  I  wrote  the  dissents  and 
concluded  that  we  were  wrong  and  that  the  Board  was  right  in  the 
decision  that  it  wrote. 

The  carriers  have  in  fact  demonstrated  an  ability  despite  this  phe- 
nomenon to  raise  their  load  factors,  and  at  some  inconvenience  to  the 
public,  without  any  doubt.  But  I  think  this  is  the  way  in  which  the 
proceedings  should  go  in  the  future,  and  in  fact  the  way  they  will  go. 
I  think  that  is  too  much  of  a  speech,  but 

Senator  Kennedy.  No;  that  is  fine.  Could  I  hear  just  from  some  of 
the  others  ? 

MEMBER   MINETTl's   COMMENTS   ON  LOAD   FACTORS 

Mr.  O'Melia.  Mr.  Minetti  ? 

Mr.  Minetti.  Senator,  I  cannot  disagree  with  what  has  been  said  by 
Chairman  O'Melia  and  also  by  member  Gillilland  and  what  has  been 
said  by  Mr.  Simms. 

I,  as  one  member,  would  like  to  see  a  carrier  experiment  with  a 
high-density  service  in  interstate  commerce  at  lower  prices  and  per- 
haps in  selected  markets  at  first. 

Now,  if  any  carrier  came  forward  with  the  proposal  for  such  service, 
I  would  like  to  see  them  try  it.  I  think  it  is  good.  I  think  we  should 
experiment  with  it. 

Now,  Ave  tried  that  in  the  Northeast  corridor  when  we  put  Eastern 
into  the  shuttle  basis.  Eastern  was  put  in  there  to  compete  with  the 
railroads,  and  the  fare  when  they  started  was  comparable  to  the  rail- 
road fare.  Since  then  it  certainly  has  increased.  It  has  gone  up.  I  do 
not  know  what  it  is  today.  I  think  it  is  about  $32.  But  I  think  the  Board 
should  experiment  with  that  type  of  service,  and  I  am  for  it. 

member  west's  comments  on  load  factors 

Senator  Kennedy.  Mr.  West  ? 

Mr.  West.  Well,  I  agree  completely.  I  do  not  think  anyone  could 
argue  that  we  are  going  to  have  to  change  our  mix  a  little  bit  with 
regard  to  perhaps  charters  and  scheduled  services,  and  that  is  going 
to  have  to  change  our  mix  a  little  bit  with  regard  to  perhaps  charters 
and  scheduled  services,  and  that  is  going  to  have  some  good  and  some 
bad  effects.  We  are  going  to  have  to  balance  it.  But  certainly,  that  is  a 
trend  that  we  are  going  to. 

I  think  we  are  going  to  have  to  take  a  hard  look  at  our  charter  poli- 
cies, and  not  only  the  supplementals  but  the  scheduled  airlines  them- 
selves are  going  to  have  to  consider  increased  uses  of  charters,  because 
that  involves  a  substantial  use  of  a  plant  rather  than  a  partial  use. 
That  is  going  to  inevitably  result  in  some  less  capacity  in  certain  mar- 
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kets,  and  that  is  an  inconvenience  to  the  public.  We  are  going  to  have 
to  i^erhaps  pay  that  price  to  some  degree. 

At  the  same  time,  I  have  to  retiterate  Judge  Gillilland's  concern 
about  tlie  aii'craft  design  and  its  effect  on  lesser  dense  markets.  We 
simply  do  not  have  aircraft  designed  to  have  high-load  factor  service 
to  a  large  segment  of  the  country  that  needs  airline  service.  That  is  a 
real  rub  that  I  am  sure  the  Senator  is  aware  of  and  that  we  are  all  con- 
stantly aware  of. 

Senator  Kennedy.  Of  course,  there  is  some  flexibility  in  the  number 
of  seats  they  put  in  these  planes,  varying  from  121  to  158,  as  in  Cali- 
fornia, but  how  do  you  respond  to  a  point  that  has  been  made,  that  if 
you  had  a  more  competitive  situation,  at  least  in  some  of  these  areas, 
that  you  would  get  a  spillover  effect  in  terms  of  the  manufacturing 
design  of  the  aircraft.  There  are  those  who  believe  that  some  addi- 
tional competition  would  induce  the  aircraft  industry  to  design  air- 
craft that  may  be  more  efficient  and  more  responsive  to  particular 
kinds  of  market  needs. 

This  is  a  point  which,  at  least  to  some  extent  counters  the  argu- 
ment that  there  are  just  too  many  larger  planes  that  are  unsuited  for 
handling  the  small  segments. 

Well,  let  me  ask  you,  Mr.  Chairman,  on  this  question  of  greater 
utilization  of  airplanes,  and  a  higher  load  factor,  do  you  think  that 
would  mean  that  there  would  be  some  reduction  in  terms  of  fare  ? 

Mr.  GiLLiLLAND.  Well,  certainly  the  higher  the  load  factor,  the  lower 
the  fares  ought  to  be.  The  two  things  go  together,  and  I  think  this  is 
true.  Now,  I  do  not  mean  that  it  will  always  be  perceived  in  an  immedi- 
ate lowering  of  fares  when  load  factors  go  up,  but  it  will  either  be 
reflected  that  way  or  it  will  be  reflected  in  the  fact  that  the  fares  will 
not  be  as  high  as  they  would  be  if  the  load  factor  were  lower.  We  would 
have  bankruptcies  if  that  principle  were  not  followed. 

Senator  Kennedy.  Shall  we  move  ahead  then  at  this  point  ? 

SEATING   CONFIGURATION 

Mr.  O'Melia.  Yes.  Seating  configuration,  another  form  of  costly 
giveaway  is  the  provision  of  lounges  and  extra-wide  seats  in  coach  serv- 
ice. Amenities  such  as  these,  while  they  may  add  to  the  comfort  of  the 
passenger,  in  the  long  run  drive  up  the  costs  of  service.  Accordingly, 
the  Board  determined  that  load  factors  would  be  determined  on  the 
basis  of  standard  seating  configurations.  The  standard  configurations 
do  not  provide  for  the  operation  of  lounges  or  extra-wide  seats  in  coach 
service. 

Again,  if  carriers  do  provide  lounge  accommodations,  then  the  cost  is 
borne  by  their  stockholders,  not  by  the  traveling  public. 

[The  CAB  decision  on  seatine;  configuration  is  contained  in  phase 
6A  of  the  Domestic  Passenger  Fare  Investigation.  See  the  separately 
bound  appendix  to  these  hearings.] 

]  2  percent  return  on  investment  standard 

Mr.  O'Melia.  Another  important  issue  bearing  upon  fare  level  is 
that  of  rate  of  return  on  investment.  The  Board  fixed  the  rate  of  return 
at  12  percent  for  the  domestic  trunklines.  The  record  in  the  proceed- 
ing established  that  the  capital  costs  of  the  airline  industry— essen- 
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tially  because  of  its  high  risk  and  volatility  of  earnings — is 
significantly  above  the  costs  of  utilities  and  most  manufacturing 
industries. 

It  should  be  emphasized  that  the  Board  in  no  sense  guarantees  that 
the  carriers  will  earn  12  percent  on  their  investment. 

[The  reference  is  to  phase  8  of  the  Domestic  Passenger  Fare  Inves- 
tigation. See  the  separately  bound  appendix  to  these  hearings.] 

Mr.  O'Melia.  Rather,  the  carriers  are  given  an  opportunity  to  earn 
12  percent,  and  in  order  for  the  industry  to  earn  that  return  they  must 
operate  within  the  various  ratemaking  standards  established  by  the 
Board.  In  fact,  since  the  Board  established  the  12  percent  guideline 
in  1971,  the  maximum  rate  of  return  realized  by  the  domestic  trunk- 
lines  for  48  State  operations  was  9.25  percent  in  the  12  months  ended 
September  30, 1974,  before  ratemaking  adjustments. 

I  would  now  like  to  turn  to  the  subject  of  fare  structure.  The  dom- 
inant theme  which  runs  throughout  the  Board's  various  structural 
determinations  is  that  individual  fares  should  be  based  upon  the  cost 
of  service  to  the  maximum  possible  extent.  In  looking  at  the  passenger 
fare  structure  which  had  evolved  over  the  years,  the  Board  found  a 
veritable  hodgepodge  of  fares  which  had  no  relationship  to  cost. 

Senator  Kennedy.  Before  we  move  on,  I  would  like  to  talk  a  little 
bit  about  the  profit  structure  of  the  industry.  How  can  you  say  that 
12  percent  is  the  proper  rate  of  return  for  airlines  when  they  have 
earned  that  rate  of  return  only  four  times  since  World  War  II  ? 

[The  rates  of  return  of  the  trunk  and  local  service  carriers  are 
given  by  the  following  table,  reprinted  from  CAB,  the  Domestic 
Koute  System,  app.  B,  table  11  (Oct.  1974),  supplemented  by  the 
subcommittee  as  indicated.] 


F 

?ATE  OF  RETURN  ON  INVESTMENT,  TRUNKLINE  AND  LOCAL  SERVICE  CARRIERS  i 

Year 

Trunkline 

Local  service 

Year 

Trunkline 

Local  service 

1947 

-4.65 

-15.27 

1961. 

1.00 

11.05 

1948 

2.65 

-1.06 

1962. 

3.72 

11.04 

1949 

5.91 

-.40 

1963 

4.02 

8.88 

1950 

12.09 

-6.55 

1964. 

9.62 

10.08 

1951 

13.44 

12.77 

1965. 

12.21 

11.43 

1952 

14.19 

.35 

1966. 

10.87 

7.46 

1953 

11.22 

-2.22 

1967 

7.74 

2.70 

1954 

11.21 

13.47 

1968. 

5.34 

-.39 

1955 

11.85 

7.48 

1969. 

4.93 

-4.43 

1956 

9.57 

-.32 

1970. 

1.59 

-3.93 

1957 

4.80 

-2.62 

1971 

3.84 

4.98 

1958 

6.49 

9.64 

197? 

6.22 

9.63 

1959 

7.12 

4.95 

1973  2 

5.6 

9.3 

1960 

2.79 

9.12 

1974  2 

6.8 

12.2 

•  1955-70  rate  of  return  on  adjusted  investment  excluding  investment  tax.  1971-72  based  on  regulatory  investment. 
2  CAB,  "Quarterly  Airline  Industry  Economic  Report— December  1974"  at  4,  10  (Feb.  26, 1975.)  [Added  by  the  sub- 
committee staff.) 


Source:  "Handbook  of  Airline  Statistics,"  1971  edition,  pt.  II,  table 
from  Financial  and  Traffic  Data  Section,  B-48B. 


and  pt.  VI,  table  la.  Data  for  1971  and  1972 


[The  following  table  gives  the  rates  of  return  on  investment  for 
domestic  operations  by  carrier.  (CAB,  Handbook  of  Airline  Statistics, 
at  411,  1973  edition).] 
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Senator  Kennedy  [continuing].  Does  not  the  fact  that  the  industry 
has  been  able  to  stay  in  business  and  raise  capital  while  earning  only 
8  percent  or  9  percent  on  the  average  suggest  that  8  or  9  percent  is  the 
proper  rate  ? 

Mr.  O'Melia.  Senator,  I  was  not  on  the  Board  when  this  rate  of 
return  was  decided  by  the  Board.  I  do  not  think  there  is  any  magic 
that  it  has  to  be  12  percent.  I  think  the  Board  at  one  time  had  it  at  8 
percent  and  in  their  wisdom  went  up  to  10  percent,  and  then  they 
went  up  to  12  percent. 

Senator  Kennedy.  Is  that  being  considered  in  that  study  you  are 
doing  ? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  The  question  about  the  figure,  whether  12  per- 
cent is  the  appropriate  figure?  Is  that  part  of  the  agenda? 

Mr.  O'Melia.  Yes,  sir.  If  it  is  not,  it  will  be,  sir. 

Senator  Kennedy.  Well,  I  am  sure  you  understand,  Mr.  Chairman, 
that  the  figure  you  set  as  a  reasonable  rate  of  return  is  largely  a  reflec- 
tion of  the  riskiness  of  the  industry  and  that  riskiness  is  obviously 
lessened  by  the  fact  of  regulation.  If  the  investor  knows  that  at  least 
the  admitted  policy  of  the  Board  is  to  try  and  reach  that  12-percent 
figure,  then  investment  obviously  becomes  less  risky  than  it  would  be 
otherwise,  and  that  in  turn  bears  on  the  reasonableness  of  the  12- 
percent  figure. 

Mr.  Minetti,  I  know  you  have  given  some  thought  to  the  question 
of  12  percent. 

Mr.  Minetti.  Well,  I  have  dissented  every  time  the  rate  of  return 
was  increased.  I  dissented  the  first  time ;  I  dissented  the  second  time. 
I  thought  the  rate  of  increase  of  10.5  percent  was  sufficient,  and  that 
was  the  rate  of  return  that  was  also  found  sufficient  by  the  examiner 
who  heard  that  case  and  also  I  believe  by  the  judge.  I  do  not  think 
there  was  any  disagreement  on  that  by  the  Administrative  Law  Judge 
and  by  the  bureaucrats. 

I  have  some  figures  which  show  the  rate  of  return  for  the  year 
ending  September  30,  1974,  and  on  an  adjusted  basis,  only  adjusting  it 
for  regulatory  depreciation  and  regulatory  investment,  the  rate  of 
return  is  9.25  percent.  Now,  that  is  a  healthy  rate  of  return  particu- 
larly in  an  industry  that  is  regulated,  controlled  by  regulation.  Now, 
if  you  adjust  that  to  take  into  consideration  the  discount  fares,  then 
the  rate  of  return  as  of  September  30,  1974,  would  be  12.53  percent. 
That  is  above  the  12  percent  set  by  the  Board. 

Senator  Kennedy.  Then  why  would  they  get  a  rate  increase  in 
November  ? 

[By  Order  74-11-62,  the  CAB  granted  a  general  4-percent  fare 
increase  on  November  11, 1974.] 

Mr.  Minetti.  Well,  I  opposed  the  rate  increase.  I  think  the  ma- 
jority of  the  Board  felt  that  they  had  not  reached  the  12-percent  rate 
of  return.  I  think  that  the  majority  felt  that  the  rate  of  return  was  at 
that  time  8.53  percent,  where  I  thought  the  rate  of  return  was  over 
12  percent  if  you  adjusted  it  for  the  elimination  of  the  discount,  and 
if  you  added  the  4  percent  fare  increase  to  it,  my  figure  came  out  to 
something  like  16.57  percent  rate  of  return,  and  I  think  member  West 
agreed  on  that. 

Senator  Kennedy.  In  your  review,  Mr.  Minetti  or  Mr.  O'Melia, 
would  you  take  into  account  the  fact  that  with  the  establishment  of 
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the  rate  of  return  you  are  reducing-  the  degree  of  risk  in  the  industry? 
As  I  understand  it,  in  the  development  of  the  12-percent  figure,  that 
has  never  really  been  taken  into  account.  I  think  it  should  be.  I  would 
think  that  most  of  us  would  agree  that  it  should  be  a  factor  taken 
into  account,  wouldn't  you  think  so  '* 

Mr.  O'Melia.  I  sure  agree  with  you  100  percent,  Senator.  I  think 
that  is  a  very  important  point. 

[The  rate  of  return  on  investment  is  a  composite  of  the  return  on 
del3t  and  the  return  on  equity.  The  rate  of  return  on  equity,  in  particu- 
lar, varies  with  the  risk  characteristic  of  an  investment.  The  CAB's 
12-percent  rate  of  return  on  investment,  determined  in  phase  8  of  the 
DPFI,  was  based  upon  6.2  percent  of  debt  and  a  16.75-percent  cost  of 
equity  and  presumed  an  ideal  debt/equity  ratio  of  45/55.  In  dissent, 
members  Minetti  and  Murphy  calculated  that  allowance  of  16.75  per- 
cent return  on  an  ideal  debt/equity  ratio  implies  21.2  percent  real 
rate  of  return  on  the  actual  debt  equity  ratio  of  60/40. 

The  relationship  between  risk  and  the  cost  of  equity  in  the  airline 
industry  was  discussed  in  a  memorandum  by  a  consultant  to  the  sub- 
committee, Richard  S.  Bower,  professor  of  business  economics,  Dart- 
mouth College.  His  conclusion  is  that  the  appropriate  cost  of  equity 
is  approximately  10  percent.  Professor  Bower's  memorandum  may  be 
found  at  p.  2284a  below.] 

cab's  "cost-based"'  fare  formula  and  reasons  w^hy  it  deviates 

from  costs 

Senator  Kennedy.  On  the  cost-based  fares,  is  not  one  of  your  fare 
principles  that  of  equal  fares  for  equal  distances  ? 

Mr.  O'Melia.  Yes,  Senator.  I  think  I  was  just  about  to  get  into 
that  in  my  statement. 

Senator  Kennedy.  All  right. 

Mr.  O'Melia.  To  begin  with,  fares  for  the  long-haul  services  were 
too  high  in  relation  to  costs.  This  encouraged  carriers  to  operate  exces- 
sive capacity  in  the  long-haul  markets,  while  at  the  same  time  tended 
to  depress  long-haul  traffic.  On  the  other  hand,  fares  in  the  short-haul 
markets  were  below  costs.  Not  only  does  this  produce  an  adverse  effect 
on  the  quality  of  service  which  the  carriers  are  able  to  provide  in  many 
of  their  shorter  haul  markets,  but  it  has  probably  led  to  an  increase 
in  the  subsidy  requirements  of  the  local  service  carriers. 

However,  the  Board  found  that  any  attempt  to  establish  a  com- 
pletely cost-based  fare  structure  immediately  could  be  disruptive  be- 
cause of  the  substantial  changes  in  the  fares  for  particular  markets 
which  would  be  involved.  Accordingly,  the  Board  adopted  a  new-fare 
formula  which  more  nearly  approaches  the  cost  characteristics  of  the 
industry  but  does  not  go  quite  the  "whole  hog.*'  The  ultimate  objec- 
tive is  to  have  a  completely  cost-based  structure. 

[This  decision  by  the  CAB  is  contained  in  phase  9  of  the  Domestic 
Passenger  Fare  Investigation.  See  the  separately  bound  appendix  to 
these  hearings.] 

Senator  Kennedy.  Now  on  the  equal  fares  for  equal  distances,  since 
the  routes  of  similar  distance  may  have  different  costs,  how  can  you 
say  that  the  fares  are  cost-based  ? 
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Mr.  O'Melia.  Two  markets  could  be  the  same  distance  but  have 
no  relation  as  far  as  density.  The  costs  would  be  completely  different. 

Senator  Kennedy.  So  why  do  you  have  a  principle  of  equal  fares 
for  equal  distances  ?  That  is  not  really  cost-based,  is  it  ? 

Mr.  SiMMS.  Senator,  if  you  recall  this  was  the  subject  that  was 
taken  up  at  our  Boston  hearings.  Unfortunately,  the  transcript  has 
deleted  all  of  the  discussion. 

However,  I  think  one  of  the  points  that  was  made 

Senator  Kennedy.  I  am  sorry,  which  transcript  ? 

Mr.  SiMMS.  The  Boston  transcript.  So  far  we  have  not  been  able 
to  locate  what  probably  is  something  like  5  pages  of  missing  transcript. 

I  think  one  of  the  points  that  was  made  was 

Senator  Kennedy.  I  was  unaware  of  that. 

[A  portion  of  the  record  of  the  hearing  held  February  14,  1975,  in 
Boston  was  not  recorded  due  to  stenographic  error.  Mr.  Simms  declined 
the  subcommittee's  invitation  to  submit  written  comments  to  replace 
the  omitted  material.] 

Mr.  SiMMS.  Just  as  an  administrative  matter,  under  the  present  state 
of  the  art,  it  seems  very,  very  difficult,  if  not  impossible  to  attempt  to 
regulate  fares  on  a  market-by-market  basis,  in  order  to  have  a  purely 
cost-based  fare  structure.  In  other  words,  that  refinement  we  simply 
do  not  possess  the  capability  of. 

[To  check  the  results  of  the  "cost-based"  fare  structure  of  the  CAB, 
the  subcommittee  requested  two  leading  airplane  manufacturers,  Lock- 
heed and  Boeing  to  estimate  the  costs  of  flying  typical  airplanes  over 
distances  with  assumed  load  factors.  Lockheed's  answer  follows :] 

Lockheed-Caifoknia  Co., 
Burhank,  Calif.  March  21,  1975. 
Mr.  Steven   Breyer, 

Subcommittee  on  Adm,inistrative  Practices  and  Procedures, 
Washington,   D.C. 

Deiar  Mr.  Breyer:  Attached  is  a  matrix  of  operating  costs  for  the  L-lOll  as 
you  requested.  Please  accept  my  apology  for  taking  so  long  in  sending  this 
information  to  you,  but  I  have  been  in  and  out  of  the  office  so  much  in  the  last 
month  and  a  half  that  I  am  afraid  I  did  not  properly  coordinate  completion  of 
this  task. 

The  data  sheet  reflects  an  estimate  of  total — direct  plus  indirect — costs  per 
airplane  mile  and  per  passenger  mile  for  2o6-passenger  mixed  class  and  330- 
passenger  single  class  versions  of  the  L^lOll-1  TriStar  in  U.S.  domestic  service. 
These  are  provided  for  flight  distances  of  500,  1,200,  and  2,500  statute  miles  at 
50  percent,  60  percent  and  70  percent  average  pasenger  load  factors,  which  I 
believe  is  consistent  with  the  type  of  matrix  you  are  looking  for.  When  evaluating 
or  using  these  cost  estimates,  it  is  important  to  consider  the  following  points : 

1.  The  calculation  of  costs,  although  determined  in  today's  dollars,  represents 
our  estimate  of  mature  L-1011  economic  capability  and  assumes  the  efficiencies 
consistent  with  a  reasonable  fleet  size  (i.e.,  15  or  more  aircraft).  It  sholld  be 
remembered  that  the  L-1011  actually  went  into  service  in  1972  and  will  not 
reach  economic  maturity  until  about  the  1978  timeframe,  or  a  period  of  5  to  6 
years  after  introduction.  No  matter  how  hard  we  try  during  the  design  and 
development  of  an  aircraft,  it  does  seem  that  airplanes  experience  unforeseen 
difficulties  in  their  initial  phase  of  operation.  Additionally,  airlines  do  encounter 
startup  costs  when  introducing  a  new  airplane  and  have  a  learning  period  to 
develop  efficiencies  in  the  maintenance  and  operation  of  the  aircraft.  These 
factors  tend  to  make  initial  operating  costs  higher  than  estimates. 

2.  In  preparing  the  attached  generalized  data,  we  had  to  make  certain  basic 
assumptions  (such  as  aircraft  utilization,  fuel  price,  average  crew  pay,  labor 
rates,  outside  service  costs,  etc.),  which  may  not  be  appropriate  for  any  one 
particular  airline  or  operating  area. 
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3.  The  problem  of  allocation  of  airline  indirect  costs  by  aircraft  type  is  an 
inexact  and  often  arbitrary  matter.  These  indirect  costs  are  of  course  an  airline's 
general  and  administrative  expenses,  all  of  their  fixed  costs,  such  as  facilities, 
etc.,  and  include  certain  variable  items,  such  as  landing  fees,  catering  costs,  flight 
services,  station  costs,  etc.  What  we  have  done  to  overcome  this  problem  is  to 
develop  a  so-called  indirect  operating  costs  analysis,  which  is  based  on  a 
composite  of  all  U.S.  airlines'  assignment  of  indirect  operating  costs.  Here  again, 
this  generalized  approach  may  not  be  appropriate  for  any  one  particular  airline. 

As  a  result  of  the  above,  it  should  therefore  be  recognized  that  our  estimated 
costs  will  not  necessarily  agree  with  individual  airline's  actual  costs  as  reported 
in  the  CAB  form  41  data.  However,  we  do  believe  that  the  relationship  you  were 
looking  for,  in  terms  of  differences  in  costs  as  a  function  of  stage  length,  passenger 
capacity  and  load  factor,  are  reasonably  reflected  in  the  data  we  have  provided. 

I  hope  this  information  will  be  of  help  to  you,  and  again  I  apologize  for  the 
delay  in  responding. 
Sincerely, 

Geayden  M.  Paul, 
Director,  Airline  Requirements. 

Attachment. 
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[Data  submitted  by  Boeing  broadly  corroborated  Lockheed's 
figures,  but  Boeing  requested  that  the  details  be  kept  confidential.] 

cab's  rejection  or  market  mechanism  to  set  fares 

Senator  Kennedy.  But  could  not  the  market  do  that  ? 

Mr.  SiMMS.  Well,  in  the  phase  9  decision  o,f  the  domestic  passenger 
fare  investigation,  there  was  a  good  deal  of  discussion  of  that  and 
the  conclusion  reached  by  the  Board,  which  I  think  was  sound,  is  that 
carriers  do  not  price  under  the  present  regulated  system.  We  are  talk- 
ing aboout  the  Board  deregulating  or  having  a  zone  of  reasonable- 
ness for  them  so  that  carriers  could  base  fares  on  the  basis  of  cost  of 
particular  markets,  and  the  conclusion  was  that  they  would  not  do 
so,  that  any  fare  adjustments  on  a  market-by-market  basis  would  be 
based  upon  short-term  profit  and  demand  considerations,  and  not  on 
the  basis  of  cost,  that  is,  long-run  costs. 

Senator  Kennedy.  Well,  if  you  did  not  have  the  present  regulatory 
system,  in  those  particular  areas,  would  not  the  market  give  you  a 
cost-based  system  ? 

Mr.  SiMMS.  I  believe  it  would ;  yes,  sir. 

Senator  Kennedy.  OK. 

FARE   STRUCTURE RELATIONSHIP   BETWEEN   DIFFERENT   CLASSES 

Mr.  O'Melia.  First-class  fares  in  that  part  of  the  DPFI— the  Board 
also  found  that  the  first-class  fares  were  not  bearing  their  full  cost 
of  service.  The  new  fare  structure  provides  ,for  a  phased  increase  in 
the  difi^erential  between  first-class  and  coach  fares  over  a  2-year 
period.  At  the  end  of  that  period,  first-class  fares  should  be  fully 
compensatory.  Increases  in  the  first-class  fares  will,  of  course,  permit 
lowering  coach  fares. 

A  somewhat  related  issue  is  that  involving  so-called  econorny  fares. 
These  fares  purport  to  be  for  a  somewhat  more  spartan  service  than 
coach  service  and  were  priced  at  10  percent  below  standard  coach 
fares.  The  Board  found,  however,  that  the  only  significant  difference 
between  the  economy  service  and  the  coach  service  was  the  provision 
of  meal  service  on  meal  flights.  Consistent  with  the  decision  on  first - 
class  fares,  the  Board  determined  that  economy  fares  should  be  priced 
on  the  basis  of  the  coach  ,fare  less  the  cost  of  the  meal  service  which 
the  Board  found  to  be  $4,  which  is  probably  the  most  important  in 
today's  market,  the  fourth  significant  decision  in  the  fare  structure. 

[The  relationship  between  various  fares — first  class,  coach  class, 
economy  class,  and  long-haul  versus  short-haul — was  the  subject  of 
phase  9  of  the  Domestic  Passenger  Fare  Investigation.  Although 
phase  9  went  into  effect  April  29,  1975,  by  CAB  order  74-12-110 
(Dec.  27,  1975),  the  aspect  dealing  with  relationships  between  classes 
of  fares  is  being  challenged  in  a  nmnber  of  suits  before  the  U.S.  Court 
of  Appeals  for  the  D.C.  circuit.  The  cases  have  been  consolidated  into 
Continental  v.  CAB,  Nos.  75-1090,  75-1149.  75-1195,  75-1461  (D.C. 
Cir.  filed  Feb.  4,  1975;  petitioners'  briefs  due  June  27,  1975).  Phase  9 
is  reprinted  in  separately  bound  appendix  to  these  hearings.  The 
aspect  of  phase  9  dealing  with  the  relationship  between  long-haul  and 
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short-haul  fares  is  discussed  above  under  the  heading  "cost-based 
fares."] 

DIFFICULTIES   IN   LOWERING   FARES   ON    PARTICULAR   ROUTES 
UNDER    PRESENT   CAB   RULES 

Senator  Kennedy.  Before  going  into  the  discount  fares,  is  my 
understanding  correct  that  airlines  cannot  cut  their  prices  on  some 
routes  without  cutting  them  on  every  route,  under  your  phase  9  rules  ? 

Mr.  O'Melia.  I  will  ask  Mr.  Simms  to  answer  that.  I  am  not  sure, 
Senator. 

Mr.  Simms.  The  Board  has  not  really  reached  that  question  as  to 
just  what  the  carriers  could  do  with  respect  to  cutting  normal  fares 
in  particular  markets.  The  phase  9  decision  requires  that  fares  be 
based  on  a  formula,  and  the  phase  9  decision  fixes  the  parameters 
of  the  formula.  Within  the  parameters,  the  carriers  are  free  to  select, 
to  devise  a  formula  of  their  own. 

Now,  to  what  extent  the  formula  could  be  so  skewed  as  to  have  a 
particular  impact  on  a  particular  market  is  something  that  really  is 
a  matter  that  is  quite  hypothetical  and  certainly  has  not  been  reached 
by  the  Board. 

Senator  Kennedy.  I  would  not  think  that  such  matters  would  be  hy- 
pothetical for  the  airlines  themselves.  If  I  understand  what  you  have 
just  said,  they  are  permitted  flexibility  within  a  certain  range  to  make 
some  adjustments  to  their  fares.  You  say  that  you  have  not  reached 
a  decision  whether  they  would  be  able  to  cut  fares  in  economy  oi'  coach 
class  on  a  particular  route  ?  As  I  read  phase  9.  the}'^  cannot  do  that ; 
can  they  ? 

Mr.  Simms.  Well,  under  the  rule  as  it  now  stands,  the  carriers  must 
live  within  the  parameters  of  the  formula  unless  the  Board  amends 
the  order.  Now,  if  there  was  a  petition  to  amend  the  order,  the  Board 
would  have  to  rule  on  that,  and  that  is  an  issue  which  the  Board  has 
never  really  had  to  come  to  grips  with,  because  in  fact,  carriers  have 
not,  over  the  years,  attempted  to  reduce  their  normal  .fares  on  par- 
ticular markets. 

Senator  Kennedy.  If  I  were  a  carrier,  would  I  think,  based  upon 
your  answer,  that  I  could  or  I  could  not  lower  fares  selectively  ? 

Mr.  Simms.  I  do  not  know  what 

Senator  Kennedy.  Well,  why  would  they  go  through  a  long,  ex- 
pensive, costly,  time-consuming  procedure  if  they  think  that  you  are 
not  going  to  permit  it  in  the  first  place  ? 

Mr.  Simms.  Well,  if  I  were  a  carrier  and  I  had  a  very  good  reason 
for  waiting  to  reduce  my  normal  fares  in  a  particulai-  market,  I  would 
file  my  tariff,  which  is  not  very  expensive.  I  would  make  my  justifica- 
tion, and  then  the  Board  could  resolve  the  issue.  That  is  what  I  would 
do. 

Senator  Kennedy.  What  would  be  the  considerations  of  the  Board 
in  such  a  case  ?  If  an  airline  wanted  to  give  lower  fares — suppose  they 
make  a  business  judgment  that  they  can  do  it  and  make  a  profit — 
would  they  be  able  to  get  the  new  fares  ? 

Mr.  Simms.  One,  I  really  could  not  presume  to  anticipate  what  they 
would  be. 

Senator  Kennedy.  Can  you  tell  us  what  the  criteria  would  be  ? 

Mr.  Simms.  It  is  a  little  unfair.  It  really  is  presumptuous  of  me  to 
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speculate  as  to  what  the  criteria  would  be.  I  could  make  one  observa- 
tion, and  that  is  that  if  you  are  going  to  depart  from  the  concept  of 
equal  fares  for  ecjual  service,  which  has  certain  equitable  aspects  to 
it,  as  well  as  administrative,  and  the  carrier  comes  in  and  says,  well, 
I  would  like  to  reduce  my  fare  in  this  market  because  the  costs  are 
lower,  then  what  do  you  do  with  the  carrier  who  comes  in  next  week 
and  says,  well,  I  would  like  to  increase  my  fare  in  this  market  because 
the  costs  are  higher. 

You  get  into  a  terrible  administrative  quagmire.  That  is  one  of  the 
considerations  that  I  see  off  the  top  of  my  head  in  dealing  with  a 
market-by-market  analysis. 

Senator  Kennedy.  You  are  spelling  out  the  administrative  prob- 
lems that  you  would  have  with  that.  Do  you  mean  to  tell  me  that  con- 
sumers are  going  to  be  pajdng  higher  fares  in  these  areas  because  a 
lower  fare  is  difficult  to  administer  ? 

Mr.  SiMMS.  Well,  I  am  suggesting  that  it  may  be  in  fact  impractical 
and  impossible  to  administer,  but  I  am  suggesting  it  without  represent- 
ing to  you  that  it  absolutely  could  not  be  done. 

Senator  Kennedy.  Well,  I  suppose  if  it  is  impossible  to  administer, 
we  get  back  to  the  other  argument  about  letting  the  market  have  a 
greater  play  in  terms  of  making  that  determination. 

Mr.  SiMMS.  Yes ;  I  think  that  what  you  basically  are  talking  about 
is  deregulation,  and  when  you  are  talking  deregulation,  you  are  talking 
about  an  entirely  different  air  transportation  system  than  the  one  that 
we  have. 

Senator  Kennedy.  Maybe  we  are  just  going  around  in  circles.  We 
do  not  have  the  cost-based  fare,  then,  as  I  understand  it  ? 

Mr.  SiMMs.  We  have  cost-based  fares  tliat  are  cost-based  by  mileage 
blocks  on  the  average.  In  other  words,  the  1,000-mile  fare  is  based  upon 
the  average  costs  weighted  of  all  1,000-mile  segments. 

Senator  Kennedy.  Well,  then  they  are  not  cost-based,  are  they? 
They  are  mileage-based  fares  ? 

Mr.  SiMMS.  They  are  mileage-based  fares,  based  upon  the  average 
cost  of  operating  at  the  various  mileages. 

Mr.  Breyer.  Let  me  clarify  a  little,  Mr.  Simms.  It  is  a  case  under 
the  Board's,  phase  9  rules  at  the  moment,  is  it  not,  if  they  were  to  read 
those  rules,  that  with  a  narrow  exception  of  coming  closer  to  the  cost 
curve,  with  that  narrow  exception  left  out,  airlines  would  feel,  reading 
those  rules,  that  it  is  not  lawful  under  the  Board's  current  rules  to 
cut  their  fares  in  particular  markets,  unless  they  Avant  to  cut  them 
across  the  board,  is  that  right  ? 

Mr.  SiMMS.  Yes ;  that  is  correct. 

Mr.  Breyer.  And  then  I  guess  the  problem  that  has  been  raised  by 
other  witnesses  is  that  in  many  concentrated  industries,  if  you  give 
a  businessman  the  choice  of  cutting  his  fare  or  price  everywhere  or 
nowhere,  his  answer  is  nowhere.  But  if  you  tell  him  he  can  cut  prices 
selectively,  then  he  might  cut  them  selectively,  and  that  might  spread, 
and  then  you  might  get  lower  prices.  I  guess  the  question  is,  what  do 
rhe  Board's  rules  do  to  encourage  that  phenomenon?  Do  they  not 
simply  discourage  that  phnenomenon  ? 

Mr.  SiMMS.  Well,  I  think  I  would  have  to  answer  the  two  things. 
No.  1,  that  the  Board's  order  would  prohibit  the  filing  of  a  tariff  until 
the  order  was  amended.  The  carrier  who  reallv  wanted  to  reduce  his 
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fare  in  a  particular  market  could  petition  to  amend  the  order  if  he 
really  felt  strongly  about  it.  There  is  no  reason  why  he  would  not 
clo  it.  I  do  not  consider  the  necessity  of  filing  a  pleading  with  the 
Board  as  a  real  impediment  to  anything. 

Mr.  Breyer.  In  other  words,  you  are  suggesting  that  the  carrier 
can  always  ask  to  have  the  Board's  rules  changed,  as  any  carrier 
can  ask  to  have  any  rule  of  any  agency  changed. 

Mr.  SiMMS.  That  is  correct. 

Mr.  Breyer.  But  under  the  present  rules,  they  could  not  do  it,  and 
of  course,  they  could  always  ask  to  have  them  changed  and  go  through 
a  proceeding. 

Mr.  SiMMS.  Correction.  Under  the  rules  that  will  go  into  effect  on 
April  29,  they  could  not  do  it.  I  would  like  to  say  that  since  1938,  there 
has  been  no  impediment  at  all  on  the  filing  of  tariffs  reducing  normal 
fares  in  any  particular  market,  none  whatsoever. 

Mr.  Breyer.  The  department 

Mr.  SiMMS.  And  the  carriers  have  not  done  it. 

Mr.  Breyer.  Maybe  we  should  reserve  tliat  because  I  know  the 
de"3artment — we  had  three  witnesses  yesterday  that  have  a  differ(;nt 
vi(iw. 

Mr.  SiMMS.  I  read  the  testimony. 

Senator  Kennedy.  On  the  possibilities  of  selective  price  cuttings, 
could  you  look  at  that  too,  Mr.  O'Melia.  in  the  internal  policy  review 
you  discussed  before  to  see  what  the  impediments  are  and  what  the 
possibilities  are  for  price  cutting  for  particular  markets,  and  what  the 
considerations  would  be  in  such  a  request  ? 

Mr.  O'Melia.  Certainly,  if  it  is  not  in  the  present  study,  we  will 
make  a  special  study  on  that  point. 

DIFFICULTIES   IN   LOWERING  FARES   ACROSS   THE   BOARD   UNDER 
PRESENT   CAB   RULES 

Mr.  Breyer.  Mr.  O'Melia  or  Mr.  Simms,  is  it  my  understanding  that 
if  a  carrier  wanted  to  cut  its  prices  across  the  board — a  general  coach 
cut  of  10  percent,  let  us  say.  or  5  pei'cent — the  phase  9  rules  would  pro- 
hibit that,  if  it  is  the  case  that  when  carrier  I  cuts  it  price,  and  then 
that  is  matched  by  price  cuts  by  carriers  II.  Ill,  and  IV,  the  total 
I'evenue  generated  would  not  earn  12-percent  profit  for  all  four  car- 
riers on  the  average  ? 

In  other  words,  you  cannot  have  a  generalized  price  cut  unless  after 
that  price  cut  takes  effect  and  is  met,  and  everybody  stays  in  business. 

My  question  is,  does  that  not  inhibit  a  more  efficient  carrier  even 
from  cutting  his  prices  across  the  board,  because  after  all.  if  a  more 
efficient  carrier  cuts  his  prices  across  the  board,  it  might  turn  out 
that  that  would  drive  the  less  efficient  carriers  out  of  the  market.  Does 
that  rule  that  I  have  just  mentioned — prevent  this  kind  of  competition 
from  taking  place  under  the  current  rules,  the  phase  9  rules? 

Mr.  SiMMs.  I  do  not  want  to  quible,  but  iust  to  get  the  record 
clarified,  there  is  no  rule  that  prohibits  the  filing  of  a  tariff. 

Mr.  Breyer.  Anyone  can  always  file  a  tariff  for  anything,  no  matter 
how  much  in  violation  of  the  Board's  rules  tliat  is.  and  they  might 
always  change  their  rule. 
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Mr.  SiMMS.  We  do  not  have  to  have  a  change  in  the  Board's  order 
in  the  case  in  order  to  file  a  tariff. 

Mr.  Breyer.  The  question  throughout  is,  would  such  a  tariff  em- 
bodying such  a  suggestion  under  the  Board's  rules  be  lawful  at  the 
moment,  or  when  it  takes  effect  ? 

Mr.  SiMMS.  Under  the  Board's  rules,  I  think  the  Board  uses  indus- 
trywide costs  and  applied  various  standards,  including  for  present  pur- 
poses the  most  significant  one,  which  is  the  load  factor  standard.  If  a 
carrier  today  were  to  file  a  10-percent  fare  cut.  it  would  be  most  doubt- 
ful that  allowing  that  fare  cut  to  go  into  effect  would  square  with  the 
Board's  ratemaking  standards  established  in  the  DPFI,  so  that  in  or- 
der for  it  to  go  into  effect  the  Board  would  have  to  do  so  on  the  basis 
of  changing  those  standards. 

Mr.  Breyer.  So  in  other  words,  if  Delta  or  Continental  or  one  of  the 
more  efficient  carriers  says  I  want  to  cut  my  prices  across  the  board — 
and  by  the  way  when  this  takes  effect.  I  know  some  of  the  less  efficient 
carriers  cannot  match  it,  because  if  they  do  match  it.  they  will  go  out 
of  business.  There  will  not  be  enough  money  for  everybody. 

All  right,  the  rules  as  they  are  now  stop  that  from  happening,  and  is 
that  a  desirable  thing,  that'they  stop  that  from  happening?  And  if  it 
is  desirable,  why  is  it  desirable  ? 

]\Ir.  SiMMS.  Well,  I  think  you  have  to  go  back  to  the  basic  concept  of 
using  industrywide  average  costs,  rather  than  the  cost  to  the  most  effi- 
cient carrier.  That  is  a  subject  that  the  Board  considered  in  the  old 
General  Passenger  Fare  Investigation  case  1956-60;  the  decision  on 
that  and  in  the  DPFI  was  attached  to  the  chairman's  Boston 
testimony. 

I  might  say  that  without  going  through  all  of  that,  it  is  a  little 
simplistic  to  argue  that  because  one  carrier's  costs,  unit  costs,  are  lower 
than  the  average  costs,  that  is  because  its  management  is  more  efficient. 
There  are  costs  which  are  within  managerial  control,  and  there  are 
costs  which  are  not,  costs  that  are  inherent  in  the  route  structure,  and 
if  you  permit,  for  example,  a  carrier  to  reduce  his  fares  on  the  basis  of 
costs  which  may  be  based — which  may  be  low  because  he  has  an 
advantageous  route  structure  because  of  the  overlapping  route  system 
we  have,  that  fare  reduction  spreads  to  the  entire  industry.  Then  you 
may  truly  have  a  deficient  fare  level,  Avhich  would  result,  as  you  point 
out,  either  in  carriers  going  out  of  business,  or  in  their  inability  to  pro- 
vide adequate  service. 

Senator  Kexnedy.  Well.  I  gather  the  response  to  Professor  Breyer's 
question  was :  No ;  they  could  not  under  the  present  rules,  lower  fares 
across  the  board. 

Mr.  SiMMS.  Under  the  present  DPFI  standards,  the  answer  is  "No ;" 
yes,  sir. 

Senator  Kenxedt.  Well,  on  both  of  these  points,  with  regard  to 
selective  cuts  in  particular  areas,  or  across  the  board  cuts,  it  does  seem 
to  me  that  the  current  rules  of  the  Board  discourage  lower  fares  for  the 
traveling  public,  and  I  think  any  fair  reading  of  your  testimony  this 
morning  underscores  that.  It  seems  to  me  this,  quite  frankly,  runs 
absolutely  contrary  to  the  public  interest,  as  well  as  to  the  Federal 
Aviation  Act's  emphasis  on  the  lowest  possible  fares  for  service.  That 
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is  just  an  editorial  comment  on  my  part,  but  I  think  the  point  is  sup- 
ported by  this  exchange  this  morning. 

Well,  we  should  move  on.  But  first  do  any  of  you  want  to  comment  ? 

Mr.  O'Melia.  Judge  Gillilland  would  like  to  comment. 

Mr.  Gillilland.  I  would  like  to  give  a  little  emphasis  to  one  point 
that  Mr.  Simms  just  touched  upon,  and  that  is  the  error  in  an  assump- 
tion that  because  one  carrier  has  lower  costs  than  another  one,  that  that 
is  in  itself  indicative  that  it  is  a  more  efficient  carrier.  I  do  not  mean  by 
that  that  there  is  not  a  difference  in  the  actual  efficiency  between  car- 
riers. There  undoubtedly  is,  and  a  good  deal. 

But  I  have  sat  down  there  at  the  Board  now  quite  a  number  of  years, 
participating  in  route  cases,  when  we  make  awards  of  route  to  this  car- 
rier or  that  under  particular  circumstances,  with  full  realization  that 
the  costs  and  the  earnings  of  that  carrier  would  be  deeply  affected,  and 
I  would  say  that  in  my  judgment  at  least  that  the  element  of  cost  and 
earnings  too  is  much  more  likely  to  be  reflective  of  the  nature  of  the 
route  structure  that  the  Board  itself  has  either  ordered  or  inflicted 
upon  that  carrier. 

These  are  matters  that  do  argue  against  begging  the  carrier  that  my 
have  had  the  worst  of  it,  and  the  structure  ordered  by  the  Board  to 
annihilation  by  some  other  carrier  because  of  something  the  Board  it- 
self did  to  it,  and  I  think  that  is  the  usual  case  and  is  much  more  likely 
to  occur  than  the  actual  operational  efficiency  of  one  carrier  or  the 
other.  It  is  a  much  more  influential  thing. 

EXTENT   OF    CAB    CONSIDERATION    OF   RELATIVE    AIRLINE   EFFICIENY 

Senator  Kennedy.  On  this  point,  how  do  you  see  your  responsibility 
in  reviewing  the  efficiency  of  the  various  airlines  and  examining  their 
various  cost  structures  ?  As  I  understand  it,  the  Federal  Aviation  Act 
actually  instructs  you  to  take  efficiency  into  account  when  considering 
fares.  I  quote :  "The  need  in  the  public  interest  of  adequate  and  efficient 
transportation  of  persons  at  the  lowest  cost  consistent  with  the  furnish- 
ing of  such  service." 

[The  chairman  here  quotes  from  FAA  sec.  1002(e),  49  U.S.C.  sec. 
1482(e)  (1970),  which  subsection  in  full  reads  as  follows:] 

(e)  In  exercising  and  performing  its  powers  and  duties  with  respect  to  tlie 
determination  of  rates  for  the  carriage  of  persons  or  property,  the  Board  shall 
take  into  consideration,  among  other  factors — 

(1)  The  effect  of  such  rates  upon  the  movement  of  traffic  ; 

(2)  The  need  in  the  public  interest  of  adequate  and  efficient  transporta- 
tion of  persons  and  property  by  air  carriers  at  the  lowest  cost  consistent  with 
the  funishing  of  such  service ; 

(3)  Such  standards  respecting  the  character  and  quality  of  service  to  be 
rendered  by  air  carriers  as  may  be  prescribed  by  or  pursuant  to  law ; 

(4)  The  inherent  advantages  of  transportation  by  aircraft ;  and 

(5)  The  need  of  each  air  carrier  for  revenue  sufficient  to  enable  such  air 
carrier,  under  honest,  economical,  and  efficient  management,  to  provide  ade- 
quate and  efficient  air  carrier  service. 

Do  you  review  the  inefficiency  or  to]:)heaviness  of  these  aii'lines? 

Mr.  Gillilland.  Well,  sometimes  with  some  distress.  Senator,  there 
is  no  doubt  about  that.  T  certainly  will  not  contend  that  there  are  not 
differences  in  efficiency  of  some  carriers  and  that  is  a  matter  of  great 
concern  to  the  Board. 

Senator  Kennedy.  What  do  you  do  about  it  when  you  find  this 
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iOut  ?  Let  me  jnst  p:ive  you  the  example  that  was  printed  in  the  Air 
Transport  A^'orld,  which  states  that  there  are  major  differences  in 
efficiencies  amon^  the  carriers  and  that  the  least  efficient  carrier  had 
a  management  13  times  the  size  of  the  most  efficient  and  paid  "its 
manaofers  an  average  of  (53  percent  lii^lier  salaries. 

[The  article  referred  to  is  "Airline  Profits  *  *  *  Why  Delta?  *  =*;  •'= 
And  Why  Xot  Eastern?"  hy  Colin  Mcintosh,  contributinp;  economics 
editor,  Aii-  Transport  World.  July  1974,  at  pp.  21-25.  The  full  article 
follows :] 

AiBLiNE  Profits  .  .  .  Why  Delta?  .  .  .  And  Why  Not  Eastern? 
By  Colin  H.  Mcintosh,  Contributing  Economics  Editor 

In  calendar  1973,  Delta  Air  Lines  reported  a  net  profit  of  $75  million  on  gross 
revenues  of  $1.1  billion.  In  sharp  contra.st.  Eastern  Airlines  recorded  a  stags-or- 
ing  net  loss  of  $.51.3  million  on  almost  identical  gross  revenues  of  $1.2  billion 

Delta  led  the  who  airline  world  in  profits.  Eastern  had  the  industry's  biggnst 
lo.ss ! 

Yet,  as  this  article  will  demon.strate,  the  traflBc  volume  and  key  operating 
features  of  these  two  airlines  are  so  similar  that  one  reasonably  could  conclude 
that  both  managements  had  equal  potential  for  profit. 

6-YEAR  COMPARISON 

Delta  Eastern 

Revenue  (billions).... _. $4.39  $6.06 

Profit  (loss),  (millions) 281  (31.4) 


Why,  then,  the  big  di-sparity  in  results?  As  the  following  point-by -point 
analysis  the  two  airlines  shows,  the  main  rea.sons  are  two:  1)  Eastern  has  too 
many  employes,  about  5,829  of  them ;  2)  Eastern  is  overmanaged  about  13  times 
more  so  than  Delta. 

Although  comparative  1973  results  show  the  greatest  contrast  of  recent 
years,  the  cumulative  records  of  the  two  carriers  over  the  past  6  years — 1968 
through  1973 — give  much  the  same  picture.  During  this  period.  Delta  has 
recorded  earnings  of  $281  million  from  operating  revenue  of  $4.39  billion. 
Ea.stern  with  $6.06  billion  operating  revenue — some  38  percent  more  than 
Delta's — has  recorded  a  cumulative  net  loss  of  $31.4  million.  Over  the  6-year 
period.  Eastern's  seeming  advantages  over  Delta  in  traflSc,  revenue  volume  and 
route  characteristics  were  even  greater  than  in  1973. 

ROUTE   POTENTIAL   SIMILAR 

A  comparison  of  Eastern  with  Delta  is  particularly  apt.  Both  carriers  serve 
generally  the  same  areas  and  they  are  direct  competitors  over  many  prime 
route  segments.  Each  serves  about  the  same  number  of  stations  and  many  of 
the  same  major  cities.  This  makes  further  comparison  on  the  basis  of  statistical 
route  criteria  much  more  significant. 

Table  1  provides  a  comparison  of  Eastern's  and  Delta's  traffic  volumes  and 
route  operating  characteristics,  and  supports  the  conclusion  that  the  two  sys- 
tems are  much  alike  in  economic  potential.  While  no  single  criterion  by  itself 
Iproves  one  system  is  superior  to  the  other,  viewed  together  they  provide  a  fair 
guide  to  the  comparative  economic  potential  each  system  provides  for  manage- 
ment to  exploit. 

Rather  than  calendar  1973.  data  for  the  12  months  ending  September  1973 
are  used  for  tables  1  and  2.  This  minimizes  possible  distortions  caused  by  the 
fuel  crisis,  which  became  serious  in  the  final  1973  quarter.  Tables  1  and  2  also 
show  the  Eastern/Delta  relationships  for  each  element  of  comparison  averaged 
over  the  past  6  years.  These  comparisons  indicate  that  during  the  whole  6-year 
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period,  Eastern's  system  potential  for  profit  was  even  greater  than  for  ttie 
12  months  ending  September  1973. 

Table  1  compares  the  Eastern  and  Delta  systems  both  in  terms  of  traflSc 
volume  (lines  A  1-3)  and  of  criteria  generally  used  to  indicate  relative  route 
quality  as  a  determinant  of  unit  operating  cost  level  (B  1-4).  It  is  apparent 
that  Eastern's  system  betters  Delta's  for  all  indices  for  the  1968-73  period  and 
for  all  except  one  for  the  1973  period. 

Also  shown  are  two  additional  indices  of  route  quality  as  it  relates  to  cost 
levels.  These  are  less  familiar  than  the  others.  The  first,  the  Service  and  Trafiic 
Index  (STI),  in  effect  combines  into  a  single  index  the  separate  influences  on 
unit  cost  of  aircraft  stage  distance,  traffic  haul  distance,  average  traffic  load 
carried  per  aircraft  mile,  and  load  factor.  This  index,  responsive  to  all  these 
factors,  is  properly  used  in  relation  to  unit  cost  in  terms  of  traffic  (cents/RTM). 

The  index  for  relating  unit  cost  level  to  route  quality  was  developed  by  the 
author  more  than  15  years  ago.  It  has  been  used  and  its  validity  examined  in 
many  CAB  proceedings.  Trend  lines  of  unit  cost  relative  to  STI  value  for  the 
industry  (by  carrier)  have  generally  resulted  in  close  correlation  (95  percent) 
between  unit  cost  and  STI  value ;  i.e.,  the  higher  a  carrier's  STI  value,  the  less 
should  be  its  unit  cost. 

TABLE  1.— INDEXES  OF  COMPARATIVE  ROUTE  POTENTIAL— EASTERN  AND  DELTA 
[12  months  ending  September  30  1973] 

Eastern  as  a  percent  of  Delta 


Delta  Eastern  1973  1968-73 


Traffic  volumes: 

Enplaned  passengers  (thousands)  1 24,140  26,040  108  131 

Revenue  passenger  miles  (millions)  1 14,736  16,853  114  139 

Revenue  ton-miles  (millions) 1,738  2,019  116  -140 

Service  relationships  influencing  unit  costs: 

Passenger  load  factor  (percent) 51.2  56.1  110  

Overall  load  factor  (percent) 44.4  48.5  109  104 

Average  on-flight  passenger  trip  (miles)  1 610  647  106  106 

Average  aircraft  stage  (miles)  1 429  511  114  118 

Service  and  traffic  index 2  (RTM/departure)_ 3,214  3,436  107  114 

Service  index  (ATM/departure) 2 7,230  7,080  98  110 

1  Scheduled  services;  otherwise  all  services. 

2  Indices  of  route  quality  as  determinant  of  unit  cost  potential.  See  text. 

The  second  index  (B-6)  is  a  modification  of  the  STI.  It  relates  unit  production 
cost  (cents/ ATM)  to  the  combined  effects  of  aircraft  stage  distance  and  average 
available  load  of  the  aircraft  used.  In  brief,  the  assumed  effect  on  unit  cost  of 
traffic  carried  is  deleted. 

In  theory,  the  STI  might  seem  to  be  the  better  index  of  unit  cost  level  potential 
because  it  includes  the  effect  of  traffic.  In  reality,  services  (schedules  and  air- 
craft) are  set  by  management  in  anticipation  of  traffic.  Therefore,  resultant 
operating  cost  is  primarily  determined  by  management  production  decisions 
rather  than  by  the  specific  volume  of  traffic  which  ultimately  uses  such  produc- 
tion. Thus,  comparison  of  unit  cost  on  the  basis  of  production  ( cents/ ATM )  pro- 
vides a  better  guide  to  management  control  of  operating  cost  than  does  unit  cost 
in  terms  of  traffic  (cents/RTM),  which  is  a  derivative. 

In  brief,  however,  as  shown  by  table  1,  Eastern's  route  quality  as  a  deter- 
minant of  unit  cost  is  essentially  the  same  as  Delta's  by  either  index. 

FINANCIAL   RESULTS    DISSIMILAR 

Table  2  compares  Eastern's  financial  results  with  Delta's  from  a  route  which 
table  1  data  indicates  is  at  least  equal  to  or  superior  to  Delta's.  Average  yield 
from  traffic  (A-A)  is  almost  equal  to  Delta's,  as  one  should  expect  from  similar 
routes  and  tariffs.  The  difference  is  insignificant  and  is  more  than  counterbal- 
anced by  the  fact  that  Eastern  generates  more  revenue  per  unit  of  capacity 
offered  (A-2)  due  to  a  higher  load  factor. 

The  relative  unit  cost  levels  shown  by  table  2  (B-1  and  2)  clearly  establish 
the  prime  cause  of  Eastern's  deficit-ridden  operation.  For  the  12  months  ending 
September  30,  1973,  it  cost  Eastern  20  percent  more  than  Delta  for  each  unit  of 
production  (ATM). 
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TABLE  2.— COMPARATIVE  FINANCIAL  RESULTS,  EASTERN  AND  DELTA 
[12  months  ending  September  19731 


Eastern  as  percent  Delta 
Delta  Eastern  73  68-73 


A.  Total  operating  revenues  (millions  of  dollars) 1,085.0  1,241.2                114                  138 

(1)  Overall  traffic  yield  (cent/RTM).... 62.4  61.5                  99                    98 

(2)  Yield  per  capacity  unit  (cent/ATM) 27.7  29.8                 108                   102 

B.  Total  operating  expense  (millions  of  dollars).. 963.0  1,234.4                 128                   153 

(1)  Cost  per  rev.  unit  (cent/RTM) 55.4  61.1                 110                   109 

(2)  Cost  per  capacity  unit  (cent/ATM).. 24.6  29.6                 120                   113 

C.  Operating  profit  (millions  of  dollars) 122.0  6.8                    5                    27 

D.  Net  nonoperating  cost  (income)  (miilions  of  dollars) _..  (1-8)             33.7 413 

E.  Net  income  before  tax  (millions  of  dollars) 123.8             (26.9). 

F.  Income  taxes  (credit)  (millions  of  dollars) 53.  5               (6.2).-- 

(1)  Effectve  tax  rate  (percent) 43.2  23.0                   53                    40 

G.  Net  profit  (loss)  before  special  items  (millions  of  dollars) 70.3             (20.7).. 

'Eastern  uses  the  "flow  through"  method  of  applying  investment  tax  credit  and  thus  has  a  lower  rate  than  Delta  which 
uses  the  more  conservative  amortization  method. 

Over  the  past  six  years,  Eastern's  unit  production  cost  has  exceeded  Delta's 
by  13  percent.  As  a  result  Eastern's  operating  profit  level  has  been  inadequate 
to  cover  interest  on  debt  and  other  nonoperating  charges,  let  alone  to  produce 
any  significant  net  profit. 

Table  2  also  shows  that  Eastern's  net  nonoperating  costs  have  been  four  times 
Delta's  over  the  past  6  years.  This  difference  is  a  reflection  of  the  heavy  debt 
burden  that  Eastern  has  had  to  incur  because  of  inadequate  earnings. 

PBIME   CAUSE   FOR    HIGH    COSTS 

The  salient  question  arises  as  to  why  Eastern's  unit  production  costs  are  so 
much  higher  than  Delta's  when  the  two  systems  seemingly  are  so  similar  in  cost 
potential.  There  may  be  many  minor  contributing  causes,  but  a  prime  cause 
seems  evident  when  one  examines  personnel  complements. 

EMPLOYEES  AND  RELATIVE  PRODUCTIVITY  (12  MO  ENDING  SEPTEMBER  1973) 

Eatern  as  per- 
Delta  Eastern  cent   of   Delta 

Average  number  of  employees . 26,417  35,325  133 

Employee  productivity: 

enplaned  passengers.. 

Reven ue  ton -m lies _ _ 

Average  salary  (in  dollars)' 

1  Average  of  reported  data  as  of  Sept.  30,  1972,  and  Sept.  30,  1973. 

Bearing  in  mind  the  similarity  of  routes,  it  is  fair  to  conclude  that  Eastern  is 
13-20  percent  overstaffed  by  Delta  standards,  depending  upon  which  basis  of 
productivity  is  used.  Using  a  mean  of  16.5  percent.  Eastern  should  be  able  to 
service  its  system  with  some  29,496  employes,  or  5,829  fewer  than  it  has.  A  reduc- 
tion of  5,829  employes  at  Eastern's  average  salary  would  save  some  $84  million, 
or  more  than  enough  to  have  turned  Eastern's  reported  loss  of  $20.7  million 
(table  2)  into  a  net  profit  of  some  $50  million. 

That  $84  million,  of  course,  is  probably  only  a  part  of  the  potential  savings 
available  were  Eastern  to  achieve  Delta's  level  of  efficiency.  Cost  of  fringe  bene- 
fits and  other  items  related  to  employment  would  be  reduced  proportionately. 
Moreover,  it  is  reasonable  to  assume  that  Eastern's  noni)ersonnel  costs  (more 
than  50  percent  of  total  expense)  may  also  be  excessive. 

While  it  is  impracticable  here  to  make  the  in-depth  analyses  of  Eastern's  costs 
necessary  to  determine  the  ful  lextent  of  cost  reduction  potential  at  Delta's 
standards  of  efficiency,  it  seems  reasonable  to  conclude  that  a  ix)tential  cost  re- 
duction in  excess  of  $100  million  is  a  real  possibility. 

The  data  in  table  2  provide  the  means  to  estimate  the  unit  production  cost  at 
which  Eastern  could  have  equaled  Delta's  profit  for  the  12  months  ending  Sep- 
tember 1973.  This  is  done  by  table  3  which,  in  essence,  starts  with  the  assump- 
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tion  of  Delta's  profit  for  Eastern  and  recomputes  the  required  expense  level  using 
each  other  item  of  Eastern  experience.  This  suggests  that  Eastern  could  have 
equaled  Delta's  profit  with  a  unit  production  expense  level  9  percent  above 
Delta's  or  10  percent  less  than  reported  by  Eastern.  Dollar  expense  reduction 
required  would  have  been  about  $118  million. 

TABLE  3.-EASTERN  COULD  HAVE  EQUALLED  DELTA'S  PROFIT  DURING  THE  12  MO  ENDING  SEPTEMBER  1973  HAD 
EASTERN'S  UNIT  PRODUCTION  COSTS  BEEN  REDUCED  BY  APPROXIMATELY  10  PERCENT 


Eastern 


Eastern 
Actual  as  a  percent 

Delta  Assumed  of  Delta    Basis  for  Eastern 


Net  profit  before  special  items  (millions) $70.3  $70  3  100  Delta  net 

Income  Tax  Rate  (percent) .__,  43.2  23.0  53  Eastern  actual. 

Income  Tax  (millions) ____ $53.5  $21.0  39  Computed. 

Income  before  taxes  (millions) $123.8  $91.3  74           Do 

Nonoperating  expense  (income)  (millions)....  ($1.8)  $33.7  Actual 

Operating  profit  (millions) $122.0  $125.0  102  Computed. 

Revenues  (millions) $1,085.0  $1,241.2  114  Eastern  actual. 

Operatmg  expenses  (millions) $963.0  $1,116.2  116  Computed. 

Unit  production  expense  (cents  per  ATM): 

Reported  by  carriers.. 24.6  29.8  120    Table  2. 

Required  at  reduced  expense  above 26.8  109 

Required  EA  reduction  in  percentage i  lo.  1 

»  At  Eastern  reported  4,166,000,000  ATM. 

SMALL   VS.    BIG    MANAGEMENT 

Why  is  Eastern's  employe  productivity  so  much  lower  than  delta's?  The  clue 
may  well  be  in  the  seeming  difference  in  management  structure  and  the  manage- 
ment philosophy  which  seems  inherent  therein. 

From  the  December  1972  Forms  41,  one  finds  that  Delta  reiwrted  a  manage- 
ment of  40  officers  plus  6  "other"  management  officials.  (The  CAB  counts  only 
those  receiving  $20,000  or  more  annual  compensation  for  personal  services.)  Of- 
ficer average  salary  was  $38,069  (exclusive  of  an  average  bonus  of  $6,145). 

In  contrast,  the  similar  schedule  for  Eastern  lists  05  officers  plus  563  "other" 
management  personnel,  or  a  total  management  team  more  than  13  times  the  size 
of  Delta's.  Officer  average  salary  was  about  $65,700  or  some  63  i)ercent  more  than 
Delta's  average. 

It  would  appear  from  these  invidious  comparisons  that  big  management  tends 
to  decrease  cost  efficiency  and  profitability.  This  not-surprising  conclusion  is  sup- 
ported by  an  examination  of  other  carriers. 

Those  with  austere,  streamlined  managements  seem  to  have  been  best  able  to 
weather  the  difficult  recent  years  and  return  the  best  profit  margins  (net  as  a 
percentage  of  revenues).  Those  with  over-blown  managements  have  generally 
been  either  very  marginally  profitable  in  recent  years  or  losers  even  when  generat- 
ing billions  in  revenues.  (Even  Delta's  record  1973  earnings  represented  a  profit 
margin  of  only  6.7  percent  on  revenues  of  $1.1  billion.  As  recently  as  1967,  Delta 
and  other  medium  trunks  were  earning  9-15  percent  from  revenue  bases  much 
lower  than  in  1973.) 

In  the  current  climate  of  narrowing  profit  margin  potential,  bureaucracy  seem- 
ingly exacts  an  intolerable  price  in  the  airline  business  as  it  does  elsewhere. 

[See  also  an  attempt  to  determine  relative  carrier  costs  by  the  De- 
partment of  Transportation  contained  in  "Testimonv  by  James  C. 
Miller  III,"  CAB  docket  21866-7,  exhibit  DOT-T-1  (Aug.  25,  1970) 
(phase  7  of  the  Domestic  Passenger  Fare  Investigation).  This  study 
is  summarized  in  G.  ^Y.  Douglas  and  J.  C.  Miller  III,  Economic  Regu- 
lation of  Domestic  Air  Transport:  Theory  and  Policy,  141^6  (Brook- 
ings Institution,  1974).  According  to  this  study,  in  1970  carriers'  costs 
varied  from  a  high  of  113  percent  of  the  average  (Western)  to  a  low 
of  84 percent  (Delta).] 
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Senator  Kennedy  [continuing].  Do  you  feel  any  responsibility  to 
disallow  the  waste  or  unnecessary  ex|)en(litures,  or  are  these  high  costs 
just  passed  on  in  terms  of  additional  fares  to  the  consumer? 

Mr.  GiLLiLLAND.  Senator,  I  am  not  competent  to  go  into  the  question 
of  our  orders.  These  are  matters  that  we  go  into  in  coimection  with  tests 
of  fitness  of  carriers.  But  I  do  think  it  is  a  very  deep  responsibility  to 
the  Board  to  eliminate  wastes  wherever  it  can  be  struck  down. 

Senator  Kennedy.  I  would  be  interested  in  any  reaction  from  the 
other  members.  You  see,  it  seems  that  on  the  one  hand,  you  do  have  cer- 
tain efficiency  standards.  You  set  a  standard  of  a  55-percent  load  fac- 
tor, and  you  have  a  12-percent  standard  with  regard  to  profits. 

Should  the  stockholders  and  the  public  have  to  pay  for  other  kinds 
of  inefficiencies,  for  example,  as  top-heavy  or  inefficient  management? 
Should  some  kind  of  standards  be  made  in  those  areas?  I  could  not 
possibly  suggest  what  they  would  be,  but  it  does  seem  to  me  that  the 
various  public  utility  cominissions  set  these  types  of  standards  in  terms 
of  management  personnel. 

Mr.  O'ISIelia.  A  very  pertinent  and  timely  point.  The  Board  is  con- 
cerned about  them,  and  I  think  the  staff  has  been  working  on  this 
standard.  And  I  will  let  Mr.  Simms  carry  on. 

Senator  Kennedy.  "Well,  just  before  we  get  to  Mr.  Simms,  I  would 
be  interested  in  general,  off-the-top  reactions  of  members  of  the  Board, 
and  then  we  will  hear  from  Mr.  Simms.  You  are  all  thoughtful  indi- 
viduals and  have  given,  obviously,  a  great  deal  of  time  to  some  of  these 
issues,  and  T  am  just  wondering  whether  you  think  this  type  of  a  ques- 
tion is  legitimate  and  whether  there  should  not  be  some  kind  of 
standard. 

Mr.  O'Melia.  Well,  as  one  member,  it  is  certainly  probably  most  im- 
portant where  you  have  the  local  service  carriers  where  they  are  on  a 
subsidy,  you  certainly  liave  to  be  careful  and  watchful  more  so  with 
them  because  they  are  using  Federal  funds  for  a  subsidy. 

Now  when  a  carrier  is  not  on  subsidy,  a  great  degree  of  manage- 
ment— that  is  the  area  the  less  regulation,  then  the  better  for  me.  I  am 
not  an  expert  on  how  to  run  the  airlines.  Let  the  others  do  it.  Where 
you  had  one  airline  last  year  that  got  into  trouble  financially  and  in 
the  reorganization  that  had  -36  vice  presidents,  if  my  memory  is  cor- 
rect. It  shows  that  the  management  had  too  many  vice  presidents,  and 
this  was  the  reason  that  their  bottom  line  was  in  the  red.  A  lot  of  the 
costs  that  are  filed  by  the  carriers  in  the  Board  for  rate  cases  are  dis- 
qualified. I  think  my  testimony  that  I  will  get  to  shortly  has  $500 
million  as  the  figure".  This  is  a"  problem.  And  I  think  that  probably 
one  of  the  good  results  of  these  hearings  is  to  get  a  better  focus  on 
these  points. 

Senator  Kennedy.  jMr.  Minetti  or  Mr.  West  ? 

Mr.  MiNETTT.  I  think.  Senator,  the  very  issue  of  excessive  cost  levels 
is  an  issue  in  the  Mamland-Puerto  Rico  case.  Unfortunately,  we  can- 
not discuss  that  case  because  that  is  still  an  active  case.  It  has  not  been 
decided  on  yet  and  the  Board  does  sometimes  disallow  excessive  cost 
levels.  In  some  international  fare  cases  we  have  refused  to  take  a  car- 
rier in  in  the  averages  whose  cost  we  thought  was  excessive.  So  we  have 
done  that  in  some  cases. 

Senator  Kennedy.  Well,  if  we  could  just  carry  it  one  step  farther: 
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Do  you  think  that  there  could  be  any  kind  of  standards  with  regard  to 
the  management  of  personnel,  the  infrastructure  of  these  airlines? 
Why  should  you  have  that  kind  of  a  variation  among  airlines  ?  What 
happens,  as  we  have  seen,  is  that  the  airlines  simply  total  their  costs 
and  you  take  the  average  and  apply  the  formula.  And  so  everyone's 
fare  goes  up  a  little  with  the  result  that  any  given  level  of  inefficiency 
is  underwritten  by  the  public  to  some  extent. 

Mr.  MiNETTi.  Well,  it  may  alter  it.  That  may  be  what  is  in  the 
Puerto  Rico  case.  That  is  my  understanding  of  the  main  issue. 

Senator  Kennedy.  Could  you,  in  your  study,  Mr.  O'Melia,  consider 
the  reasons  why  you  would,  or  would  not,  thing  it  is  advisable  to  set 
such  standards  ?  I  could  not  give  you  criteria  now,  but  it  does  seem  to 
me  that  this  is  a  matter  which  should  be  considered  if  you  are  estab- 
lishing standards  in  these  other  areas.  It  seems  to  me  that  it  should  be 
possible  to  devise  some  sort  of  standards.  Perhaps  you  cannot  have  an 
absolute  limit  on  the  number  of  personnel.  But  perhaps  there  could  be 
some  kind  of  annual  review  of  the  most  inefficient  airlines,  and  a 
making  of  recommendations. 

I  cannot  suggest  specific  measures,  and  I  yield  to  those  who  under- 
stand the  business  better.  But  it  does  seem  to  me  that  this  is  a  point 
that  is  of  some  consequence,  and  if  you  could  at  least  consider  w'hat 
could  be  done,  if  anything,  and  explain  the  reasons  for  your  conclu- 
sions, I  think  that  would  be  useful. 

Mr.  O'Melia.  We  will  be  happy  to  go  into  that  and  let  you  know. 
Senator. 

Senator  Kennedy.  Thank  you. 

[In  a  letter  of  March  25,  1975  from  the  chairman  of  the  subcom- 
mittee to  Mr.  O'Melia,  then  acting  chairman  of  the  CAB,  the  CAB 
was  asked  to  comment  further  on  several  topics,  including  the  matter 
of  industry  efficiency  standards.  This  letter  is  reprinted  in  full  as  an 
insert  to  Mr.  O'Melia's  testimony  on  February  19, 1975,  p.  1131,  above. 
The  response  of  the  CAB  to  this  question  follows:] 

Civil  Aeronautics  Boakd, 
Washington,  D.C.,  April  11,  1975. 
Hon.  Edward  M.  Kennedy, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  Your  letter  of  March  25,  1975  enclosed  some  questions 
for  written  response  by  the  Bureau  of  Enforcement,  the  Bureau  of  Operating 
Rights,  and  the  members  of  the  Board.  The  Acting  Director  of  the  Bureau  of 
Enforcement  and  the  Director  of  the  Bureau  of  Operating  Rights  have  trans- 
mitted to  you  directly  answers  to  the  questions  you  addressed  to  them  respectively. 

In  the  enclosures  to  your  letter  you  invited  the  views  of  the  Board  members 
on  the  question  of  industry  efficiency  standards  which  had  been  discussed  during 
the  hearing  of  February  26,  1975,  before  your  subcommittee.  In  response  I  am 
transmitting  herewith  a  brief  statement,  in  which  all  the  Board  members  concur, 
on  some  of  the  standards  established  by  the  Board  for  evaluating  capacity 
utilization  and  carrier  costs  in  passing  on  tariff  proposals.  Tliese  areas  of  con- 
cern, and  the  continuous  responsibility  of  reviewing  carrier  tariffs  filed  with  the 
Board  pursuant  to  the  Act,  have  led  to  the  development  of  a  substantial  body  of 
guidelines  and  principles  which  are  essentially  efficiency  standards. 

Also  enclosed  herewith  are  some  additional  comments  of  members  G.  Joseph 
Minetti  and  Lee  R.  West  in  which  they  urge  that  the  Board  take  into  considera- 
tion the  need  for  aircraft  utilization  standards  to  complement  the  load-factor 
and  seating  configuration  standards  established  in  the  Domestic  Passenger  Fare 
Investigation.  As  indicated  in  the  enclosed  statement,  the  staff  is  in  fact  cur- 
rently exploring  this  matter. 
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If  you  should  have  additional  questions,  or  would  like  to  have  additional 
information  on  the  questions  you  addressed  to  Messrs.  Caldwell  or  Weldon,  or 
to  the  members  of  the  Board,  we  would  welcome  the  opportunity  of  being  of 
further  assistance. 
Sincerely, 

Richard  J.  O'Melia, 

Acting  Chairman. 
Enclosures. 

EFFICIENCY    8TANDAKDS 

In  terms  of  impact  on  the  overall  fare  level,  capacity  utilization  is  probably 
the  single  most  sensitive  area  of  air  carrier  operations.  As  the  subcommittee 
knows,  the  Board  has  established  standards  for  load  factor  and  seating  configura- 
tion, and  has  disallowed  very  substantial  amounts  of  claimed  capacity  costs 
under  these  standards.  Refinements  and  extensions  of  these  capacity  utilization 
standards  are  currently  under  consideration  by  the  Board's  staff.  In  addition, 
the  staff  is  exploring  the  need  for,  and  the  feasibility  of,  establishment  of  criteria 
for  other  cost  categories,  including  .standards  for  aircraft  utilization.  The  devel- 
opment of  such  criteria  would  provide  additional  evaluation  of  air  carrier 
performance  in  connection  with  rates  and  other  regulatory  matters. 

Apart  from  the  foregoing,  the  Board  can  and  does  make  ad  hoc  inquiries  into 
carrier  cost  levels  in  particular  rate  cases. 

Comparative  carrier  cost  is  a  major  issue  in  the  pending  "Mainland-U.S.-San 
Juan-Virgin  Islands  Fare  Investigation,"  docket  24353.  In  that  case,  the  Board 
is  reviewing  the  lawfulness  of  present  fares  and  if  found  unlawful,  will  prescribe 
lawful  fares.  A  salient  issue  in  the  case  involves  the  weight  to  be  accorded  the 
much  higher  costs  of  Pan  American  as  compared  with  those  of  its  competitors, 
Eastern  and  American.  The  questions  raised  include  eliminating  Pan  American 
costs  entirely  and  establishing  fares  on  the  costs  of  its  competitors  or  dis- 
allowing Pan  American  costs  where  they  appear  clearly  excessive.  A  document 
filed  by  the  Board's  Bureau  of  Economics,  a  party  in  the  case,  setting  forth  its 
approach  on  this  issue  and  referring  to  past  Board  policies  and  decisions  on  the 
matter  is  attached  for  the  subcommittee's  information  (see  particularly,  pp.  3-5 
and  18-19a). 

ADDITIONAL  COMMENTS  OE  MEMBERS  G.  JOSEPH   MINETTI  AND  LEE  R.   WEST 

In  dissenting  from  the  Board's  approval  last  October  of  the  domestic  4-percent 
fare  increase  effective  November  15,  1974,  one  of  the  points  we  made  was  the 
need  for  aircraft  utilization  standards  to  complement  the  load-factor  and  seating 
configuration  standards  earlier  adopted  by  the  Board  in  the  Domestic  Passenger 
Fare  Investigation.  We  agreed  that  such  aircraft  utilization  standards  were 
needed  if  part  of  the  benefit  stemming  from  adoption  of  the  other  capacity  utili- 
zation standards  were  not  to  be  lost. 

We  pointed  out  that  the  ownership  costs  of  an  airplane — notably  depreciation, 
hull  insurance,  property  taxes,  and  the  costs  of  capital  invested  (including  in- 
terest charges)— continue  to  accrue  24  hours  a  day  whether  the  airplane  is  in 
productive  use  or  not.  These  ownership  costs,  particularly  those  of  large  modern 
jet  aircraft,  represent  a  significant  fraction  of  overall  airline  operating  costs. 
Consequently,  direct  operating  costs  per  revenue  plane/mile,  and  thus  per  avail- 
able seat-mile,  are  significantly  affected  by  how  many  hours  per  day  on  the 
average  a  carrier  utilizes  its  airplanes  in  revenue  operations. 

Where  carriers  have  aircraft  which  are  in  excess  of  the  needs  of  the  traveling 
public,  they  .should  be  prompted  to  sell  or  otherwise  dispose  of  such  aircraft 
rather  than  merely  grounding  them  or  reducing  the  average  daily  hours  of  utili- 
zation of  their  fleets.  In  any  case,  the  ownership  costs  of  such  excess  aircraft 
should  not  be  included  in  the  rate  base  or  charged  to  the  traveling  public.  Utili- 
zation standards  would  accomplish  this  objective. 

While  there  are  other  areas  in  which  carrier  cost  and  efficiency  standards 
might  well  be  desirable,  this  is  the  most  significant  one  of  which  we  are  pres- 
ently aware.  Accordingly,  we  would  move  immediately  to  adopt  appropriate 
aircraft  utilization  standards,  as  well  as  pushing  a  study  of  other  possible  types 
of  eflSciency  standards. 

We  are  thus  indeed  encouraged  that  the  Board  is  now  taking  the  first  step  of 
having  the  staff  study  the  question  of  adopting  aircraft  utilization  standards. 


1352 

[The  document  by  the  Bureau  of  Economics  is  reprinted  at  the  end 
of  the  record  of  the  hearings  of  this  day  (February  26,  1975),  pp. 
1593  ff.,  below.  Eeply  comments  in  this  case  were  submitted  in  March 
1975.  As  of  June  1,  1975  no  decision  had  been  rendered  by  the  CAB.] 

DISCOUNT   FARES 

Mr.  O'Melia.  On  discount  fares  the  fourth  significant  decision  in 
the  fare  structure  phases  related  to  discount  fares.  Discounts  were 
a  relatively  minor  factor  in  air  transportation  until  the  middle  six 
ties.  At  that  time,  they  seemed  to  be  a  plausible  answer  to  the  problem 
of  filling  empty  seats.  For  several  years  the  carriers  proposed,  and 
the  Board  allowed  to  go  into  effect,  a  number  of  broad-based  discount 
fares.  At  their  high  point,  discount  fare  coach  traffic  represented  52 
percent  of  total  domestic  trunkline  coach  revenue  passenger  miles. 
The  evidence  in  the  investigation  established  to  the  Board's  satis- 
faction that,  far  from  being  the  solution  to  the  problem  of  empty 
seats,  the  discount  fares  were  themselves  responsible  for  the  purchase 
of  additional  aircraft  and  the  operation  of  additional  capacity.  In 
other  words,  the  fares  had  created,  rather  than  merely  filled,  seats. 
Moreover,  the  discount  fares,  by  reducing  the  carriers'  average  yield 
per  passenger  mile,  caused  an  upward  pressure  on  normal  coach  fares. 
On  tlie  other  hand,  the  Board  found  that  discount  fares  had  a 
role  to  play  in  air  transportation.  So  long  as  carriers  do  not  add  ca- 
pacity to  carry  discount  traffic,  discount  fares  can  be  useful  in  filling- 
empty  seats  in  the  short  run.  The  Board  resolved  the  dilemma  by 
adopting  a  two-pronged  policy.  First,  it  announced  that  it  would 
permit  carriers  to  offer  discount  fares  provided  that  they  could  show 
that  they  were  profitable  in  the  short  run.  Second,  in  order  to  avoid 
having  the  normal  coach  passenger  subsidize  discount  traffic,  the 
Board  adopted  a  policy  of  not  recognizing  the  dilution  in  average 
yield  caused  by  discount  fare  traffic.  In  other  words,  the  Board  de- 
termined to  establish  the  overall  fare  level  on  the  assumption  that 
all  traffic  was  carried  at  normal  fares  so  that  the  risk  of  unwise  use 
of  discount  fares  would  fall  on  the  carriers,  not  on  their  full-fare 
passengers.  Again,  to  avoid  a  disruptive  change  in  the  fare  level,  the 
Board  implmented  this  aspect  of  its  decision  on  a  partial  basis.  The 
Board  is  now  in  the  process  of  a  full  implementation  of  this  direction. 
The  Board  also  found  that  certain  of  the  discount  fares  were  un- 
justly discriminatory.  These  fares  were  the  youth  fares  and  family 
fares. 

[These  determinations  and  orders  by  the  CAB  were  contained.  Phase 
5  of  the  domestic  passenger  fare  investigation  announced  in  CAB 
order  72-12-8  (Dec.  5,  1972).  This  order  is  reprinted  in  a  separately 
bound  appendix  to  these  hearings.] 

The  Board's  decision  concerning  these  fares  Avas  upheld  by  court 
decismns  which  held  that  the  Board  may  not  take  purely  social  or 
nontransportation  factors  into  account  in  determinino-  whether  dis- 
crimmatory  fares  were  justified  under  the  act.  "^ 

[The  cases  referred  to  by  Mr.  O'Melia  are  Trailirayfi  of  Neiv  Enq- 
land.Inc.  v.  CAB,  412  F.2d  926  (1st  Cir.  1969)  (family  discounts), 
and  I  ranscontinental  Bm  System.  Inc.  v.  C4.B,  38,3  F  2d  466  {^^\:h 
Cir.  1967),  cert,  denied,  390  U.S.  920  (1968)  (youth  and  military  dis- 
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counts).  Both  cases  occurred  before  phase  5  of  the  domestic  passenger 
fare  investigation  under  discussion  here ;  neither  case  explicitly  pro- 
hibits any  of  the  various  discounts.  No  court  case  has  directly  chal- 
lenged phase  5  of  the  DPFI  as  of  June   1.  1975.] 

As  you  know,  legislation  to  authorize  these  fares  is  currently  pend- 
ing in  both  the  House  and  the  Senate. 

[The  bills  referred  to  are  S.  421  introduced  on  January  27,  1975, 
by  Senator  Cannon  for  himself  and  Senator  Kennedy,  and  referred  to 
the  Subcommittee  on  Aviation,  and  H.R.  4917  which  was  introduced 
by  Mrs.  Mink  on  March  13,  1975,  and  referred  to  the  Subcommittee  on 
Aviation  of  the  Committee  on  Public  Work  and  Transportation.  No 
action  had  been  taken  by  either  subcommittee  as  of  June  1,  1975.] 

SEATING    CONFIGURATION 

Finally,  there  is  the  matter  of  the  fare  structure  aspect  of  seating 
configuration.  As  I  previously  have  pointed  out,  the  Board  found  that 
for  purposes  of  calculating  the  overall  fare  level,  costs  should  be  based 
upon  a  standard  seating  configuration  for  each  aircraft  type.  Among 
other  things,  the  standard  configuration  does  not  include  provisions 
for  coach  lounge  of  5-abreast  seating  in  coach  service.  The  further 
question  presented,  hoAvever,  was  whether  carriers  offering  these  deluxe 
coach  services  should  be  required  to  charge  a  higher  fare  commensurate 
Avith  the  cost  of  the  service.  Consistency  wnth  the  general  philosophy 
of  cost-based  fares  and  with  the  Board's  decision  on  first-class  fares 
would  seem  to  dictate  that  a  surcharge  be  imposed  for  these  more 
luxurious  and  costly  coach  services.  However,  the  Board  ultimately 
determined  not  to  require  surcharges  in  the  case  of  either  5-abreast 
coach  seating  or  lounge  service.  Instead,  the  Board  adopted  a  more 
flexible  policy  which  would  permit  a  carrier  which  chose  not  to  oper- 
ate the  more  luxurious  services  to  reduce  its  fares  by  an  amount  com- 
mensurate with  the  difference  in  cost,  upon  a  showing  that  it  was 
adversely  affected  by  the  competitive  operations  of  the  more  luxurious 
service.  The  basic  purpose  of  this  policy  was  to  give  the  carrier  a 
choice  as  to  how  it  wished  to  compete  with  the  more  luxurious  service, 
by  lowering  its  fare  or  by  operating  the  more  luxurious  service  at  the 
standard  fare. 

[The  policy  referred  to  concerns  seating  configuration,  and  was  con- 
tained in  phase  6A  of  the  Domestic  Passenger  Fare  Investigation, 
CAB  order  73-6-102  (June  26, 1973),  reprinted  in  a  separately  bound 
appendix  to  these  hearings.  This  order  was  vacated  by  the  U.S.  Court 
of  Appeals  for  the  D.C.  circuit ;  however,  the  vacation  was  stayed 
pending  rehearing  by  the  full  court.  Continental  Airlines,  Nos.  73- 
1714  and  73-1718  (D.C.  Cir.  Nov.  17,  1974),  stayed  pending  recon- 
sideration en  banc  (D.C.  Cir  Jan.  21, 1975)  (en  banc).  Oral  argument 
was  heard  on  April  2, 1975.  No  decision  had  been  rendered  as  of  June 
1,  1975.] 

CAB   DOES    NOT   GIVE   UNDUE   DEFERENCE   TO    AIRLINe's   VIEWS 

Before  leaving  the  discussion  of  standards  developed  in  the  DPFI, 
I  think  it  is  appropriate  to  address  myself  to  those  who  contend  that 
the  Board  is  overly  solicituous  of  the  financial  interests  of  the  airline 
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industry  which  it  regulates.  The  fact  of  the  matter  is  that  virtually 
all  of  the  major  Board  determinations  were  bitterly  opposed  by  sub- 
stantial segments  of  the  arline  industry.  For  example,  there  was 
unanimous  opposition  to  the  adoption  of  the  load-factor  standards. 
The  carriers  contended,  among  other  things,  that  the  Board  lacked  the 
legal  power  to  adopt  such  standards  and  that  they  would  be  the  eco- 
nomic ruin  of  the  industry.  It  is  understandable  that  the  carriers  would 
have  opposed  the  adoption  of  the  load-factor  standards,  since  they 
have  resulted  in  disallowances  of  upwards  of  $500  million  per  year, 
as  I  mentioned. 

The  Board's  determinations  were  also  substantially  at  variance  with 
the  industry's  position  in  such  areas  as  equipment  leasing,  deprecia- 
tion rates,  joint  fares,  discount  fares — and  particularly  the  treatment 
of  discount  fares  for  fare  level  purposes  which  involves  additional 
substantial  disallowances — first-class  fares,  and  a  variety  of  issues 
involving  recognition  of  investment  and  cost  levels. 

FARE    FLEXIBILITY    AND    ROUTE    ENTRY 

Fare  flexibility,  which  is  the  zone  of  reasonableness — I  would  like 
to  turn  to  the  issue  of  fare  flexibility.  Senator  Kennedy,  you  will  re- 
call that  this  subject  was  included  in  my  testimony  at  the  hearing  in 
Boston,  and  I  will  be  brief  in  the  interest  of  avoiding  duplication. 
The  issue  of  fare  flexibility  was  carefully  considered  by  the  Board 
in  the  DPFI.  We  had  before  us  proposals  of  the  Departments  of 
Transportation  and  Justice  as  well  as  of  several  carriers  to  permit 
deviations  above  and  below  the  established  fares  by  as  much  as  15 
percent.  The  Board  carefully  considered  these  proposals.  Essentially, 
the  Board  concluded  that  two  things  would  happen  if  it  accepted  the 
fare  flexibility  proposals.  First,  it  was  likely  that  fares  would  tend 
to  increase  up  to  the  top  of  the  so-called  zone  of  reasonableness.  And 
second,  it  would  make  a  shambles  of  the  cost-oriented  fare  structures 
which  the  Board  had  decided  should  be  the  basis  for  pricing  air  serv- 
ices. 

Senator  Kennedy.  If  there  were  a  more  liberal  entry  policy,  would 
the  fares  really  reach  the  top  ? 

We  heard  testimony  from  the  Departments  of  Transportation  and 
Justice  and  the  Council  of  Economic  Advisers,  Wage  and  Price  Sta- 
bility [on  February  18  and  25,  1975].  They  all  say  the  fear  of  attract- 
ing new  entrants  would  keep  the  prices  down,  as,  for  example,  in  Texas. 
I  would  be  interested  if  you  had  information  or  studies  or  any  evidence 
to  the  contrary. 

Mr.  O'Melia.  I  do  not  know  if  we  have  any  evidence  of  studies.  I 
presume  the  docket  in  the  DPFI  is  full  of  facts  and  figures  on  this 
subject. 

Is  that  correct  ? 

Senator  Kennedy.  Did  they  assume  no  entry  ? 

Mr.  SiMMS.  Yes.  The  Board's  position  on  fare  flexibility  was  pre- 
mised on  the  present  system  of  limited  entry,  which  is  mandated 
by  title  IV  of  the  Federal  i^.viation  Act.  If  you  had  unlimited  entry, 
if  you  had  complete  freedom  of  entry,  then  obviously  then  you  ought 
to  have  fare  flexibility.  It  seems  to  me  speaking  just  as  my  own  opinion, 
I  question  whether  any  relaxation  of  the  entry  standards  short  of  full 
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freedom  of  entry  would  permit  you  to  have  fare  flexibility.  In  other 
words,  the  arguments  that  the  Board  has  made  against  fare  flexibility 
Avould  apply,  it  seems  to  me,  very  likely  if  you  had  any  system  of 
regulated  entry. 

Senator  Kexxedy.  Why  would  that  follow  ? 

Mr.  SiMMS.  I  am  assuming  that  by  expanding  the  entry  concepts, 
you  would  still  have  to  have  applications,  and  petitions  filed  under 
section  401  and  a  hearing,  but  that  the  entry  standards  might  be 
more  relaxed.  The  carriers  would  have  no  incentive  to  anticipate  the 
possibility  that  somebody  might  file  an  application  and  have  it 
awarded. 

I  think  it  would  be,  the  point  that  I  am  trying  to  make  is  that  you 
would  only  get  these  fare  reductions  in  selected  situations,  but  not  by 
a  general  loosening  up  of  the  entry  standards. 

Senator  Kennedy.  I  certainly  would  yield  to  you  as  someone  who 
has  studied  this,  but  I  would  say  to  you  that  if  entry  were  completely 
open,  then  obviously  the  prices  would  go  down.  But  you  say  if  entry 
were  only  somewhat  freer,  it  would  not  have  any  impact  on  it.  That 
is  the  way  I  interpret  your  answer. 

Mr.  SiMMS.  No.  I  think  the  point  is  that  at  any  given  time  there 
are  a  finite  number  of  carriers  authorized  into  the  market  and  you 
do  not  have  the  fear  that  somebody  will  come  in  tomorrow  and  reduce 
at  a  cut  rate,  and  therefore,  you  have  no  incentive  to  reduce  your  fare. 
And  until  you  have  that  fare,  which,  to  my  way  of  thinking,  you  could 
only  have  if  there  is  the  possibility  of  reasonably  quick  entry  by  some 
outsider,  then  you  have  no  incentive  to  reduce  your  fares. 

I  realize  this  is  quite  speculative.  I  understand  also  that  the  Justice 
Department  and  the  Department  of  Transportation  will  be  putting 
in  proposals.  They  undoubtedly  have  been  legislative  proposals.  So 
this  is  a  matter  that  presumably  will  be  explored  in  the  future. 

Senator  Kennedy.  Of  course,  you  could  ease  entry  restrictions  with- 
out legislation  in  any  event,  coulcl  you  not  ? 

Mr.  SiMMS.  The  Board  could  relax  its — it  could  have  different 
entr}'  standards  but  it  could  not  abolish  the  procedural  requirements 
of  section  401  [49  U.S.C.  section  1371  (1970)]  or  the  basic  requirement 
of  a  finding  of  public  convenience  and  necessity. 

Senator  Kennedy.  Well,  public  convenience  and  necessity  is  the 
only  standard,  is  it  not,  in  the  act  ? 

Mr.  SiMMS.  And  fitness,  willingness,  and  ability. 

Senator  Kennedy.  So  it  seems  to  me  that  there  is  quite  a  bit  of 
flexibility  there. 

Mr.  SiMMs.  Yes. 

Senator  Kennedy.  Well,  the  point  you  say  with  such  certainly,  and 
again 

Mr.  SiMMs.  I  hope  that — excuse  me  to  interrupt.  I  do  not,  if  I  said 
it  with  such  certainty,  I  would  like  to  withdraw  to  that  extent.  I  am 
not  at  all  certain ;  we  are  speculating. 

Senator  Kennedy.  Well,  your  testimony  is  pretty  tough  on  it.  You 
say  it  seems  likely  that  the  fares  would  tend  to  increase  up  to  the  top 
of  the  so-called  zone  of  reasonableness. 

If  I  understand  what  the  members  of  the  Board  have  stated  today, 
and  on  other  occasions,  they  are  goinor  to  at  least  be  willing  to  examine 
with  a  sense  of  openness  the  possibility  of  new  entrants  into  the 
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market.  And  if  new  entry  does  in  fact  become  a  very  distinct  possi- 
bility, then  it  seems  to  me  that  will  permit  the  incumbent  carriers  to 
price  within  a  zone  of  reasonableness. 

Mr.  SiMMS.  Without  getting  overly  complicated,  I  think  you  have 
to  distinguish  between  allowing  a  carrier  to  enter  into,  say,  the  Boston- 
Washington  market  with  a  low  fare,  high  density  proposal,  on  the 
one  hand,  and  the  general  principle  of  fare  flexibility  under  which  all 
of  the  carriers  would  be  free  to  raise  or  lower  their  fares  within  a 
zone  of  15  percent  up  or  down  without  interference  by  the  Board.  , 

That  is  what  we  mean  by  fare  flexibility.  That  was  the  proposal,  the 
basic  proposal  of  some  of  the  Government  agencies  and  a  number  of 
carriers. 

I  might  say  that  the  fare  flexibility  proposal  was  initiated  originally 
by  some  carriers  and  was  picked  up  by  the  Department  of  Transporta- 
tion and  the  Department  of  Justice.  It  was  not  initiated  by  the 
Departments. 

Senator  Kennedy.  What  do  you  suppose  would  be  the  reaction 
within  the  industry,  if  the  fares  went  to  the  ceiling  of  the  zone,  and 
the  Board  held  hearings  for  applicants  who  wanted  to  go  into  the 
particular  market  area  ?  Do  you  not  think  that  the  airlines  would  get 
the  message? 

Mr.  SiMMs.  Yes;  I  suppose  that  really  the  zone  of  reasonableness 
concept  would  probably  just  simply  not  prove  to  be  viable  for  one 
reason  or  another,  and  that  might  be  one  of  the  reasons  that  it  would 
simply  fall  apart.  The  public  would  not  stand  for  the  fares  moving 
up  in  that  fashion,  and  the  Board  would  not. 

Mr.  Breyer.  Mr.  Simms,  you  know  Lockheed  has  given  us  a  printout 
that  shows  that  on  every  major  nonstop  route  in  the  country  there 
are  at  least  two  or  three  other  runs,  that  do  not  fly  nonstop,  that  serve 
the  same  two  cities  on  each  end  of  the  route.  In  other  words,  for  every 
nonstop  route  that  is  served  by  two  or  three  carriers,  or  one  carrier, 
you  have  a  number  of  other  carriers  that  serve  both  cities,  but  that  do 
not  fly  nonstop  between  them. 

Now  would  it  not  be  terribly  easy,  if  some  of  those  routes'  rates 
got  too  high,  to  give  nonstop  authority  to  one  or  two  of  the  three 
carriers  who  are  already  there  serving  both  cities,  and  would  not  the 
fear  of  that  tend  to  prevent  the  price  from  hitting  the  top  of  the  zone  ? 

Mr.  SiMMS.  You  cannot  just  simply  give  a  carrier  nonstop  rates  and 
I  am  assuming  that  the  Lockheed  study  is  based  on  carriers  who  are 
not  authorized  to  provide  nonstop  service.  There  are  lots  of  situations 
where  carriers  are  authorized  to  provide  nonstop  service  but  do  not 
provide  it  because  it  is  not  economic  for  them  to  do  so.  But  giving 
nonstop  authority  requires  a  certificate  to  proceeding  under  section 
401  of  the  act. 

Mr.  Breter.  Well,  basically,  the  Board's  position  is  to  prevent  from 
coming  into  effect  a  proposal  that  would  allow  carriers  to  cut  prices 
on  the  grounds  that  maybe  they  would  instead  raise  their  prices.  And 
then  you  are  afraid  that  the  threat  of  competition,  in  the  form  of  a 
more  liberal  entry  policy,  will  not  be  sufficient  to  induce  them  to  keep 
prices  at  a  reasonable  level.  Four  sets  of  witnesses:  The  Department 
of  Justice,  the  Department  of  Transportation,  the  Council  on  Wage 
and  Price  Stability,  and  the  Council  of  Economic  Advisers — all  of 
whom  have  an  interest  in  the  question — have  all  said : 
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If  only  you  would  let  them  experiment,  the  threat  of  new  entry,  of 
awarding  routes  or  nonstop  authority  to  people  who  are  already  near- 
by, would  prevent  the  prices  from  hitting  the  ceiling,  and  the  result 
would  be  lower  prices. 

Now  are  you  not  just  using  a  fear  that  this  entry  policy  will  not  work 
in  order  to  prevent  the  carriers  from  having  the  authority  to  cut  their 
prices  ? 

If  you  are  really  reconsidering  entry  policy,  have  you  any  evidence 
or  reason  for  thinking  a  more  liberal  entry  policy,  in  fact,  will  not 
remove  the  argument  you  made  in  Phase  9  ?  Your  argument  in  Phase  9 
is  that  prices  would  hit  the  ceiling.  Four  sets  of  witnesses  all  say  a 
more  liberal  entry  policy  will  stop  prices  from  hitting  the  ceiling.  Do 
you  have  any  evidence  to  believe  that  is  not  true  ? 

Mr.  SiMMS,  Well,  I  think  there  is  some  evidence  but  no  direct  evi- 
dence because  we  are  dealing  in  speculation.  We  do  know  that  in  the 
past — and  Mr.  Caldwell  can  speak  perhaps  more  authoritatively  on 
this  than  I — carriers  with  monopoly  routes  have  quite  frequently  con- 
tinued to  provide  service  at  very  high  load  factors  and  inadequate 
service,  and  notwithstanding  the  threat  that  the  Board  might  choose, 
a  very  real  threat  that  the  Board  would  initiate  a  route  proceeding 
and  put  a  new  carrier  in.  And  the  carriers  do  not  improve  their  service 
until  that  threat  becomes  real  by  the  institution  of  the  proceeding. 

Mr.  Breter.  Of  course,  in  Texas  and  California  there  is  evidence 
that  supports  the  Council  on  Wage  and  Price  Stability,  Justice,  Trans- 
portation, and  everybody  else.  There  is  some  evidence  that  when 
entry  is  more  liberal,  prices  go  down,  not  up. 

Mr.  SiMMS.  No;  I  am  sorry.  The  California  situation  is  you  had 
no  restrictions  on  entry  until  1965. 

Mr.  Breyer.  Exactly. 

Mr.  SiMMS.  And  you  have  had  very  restrictive  entry  policies  on  the 
part  of  the  State  since  then. 

Mr.  Breyer.  Your  prices  have  gone  up  since  then. 

Mr,  SiMMS.  Well,  but  the  prices  still  reflect  substantial  cost  differ- 
ences between  those  operations  and  the  operations  of  the  domestic 
certificated  system. 

Senator  Kennedy.  Well,  Mr.  Chairman,  on  February  18  you  told 
us  that  you  favored  a  more  open  entry  policy.  I  do  think  that  the 
Departments  of  Transportation  and  Justice  have  made  valid  points 
when  they  state  that  a  more  open  entry  policy  is  directly  related  to 
the  viability  of  a  zone  of  reasonable  fare  flexibility. 

I  think  tiie  proposals  for  fare  flexibility  ought  to  be  considered  and 
reviewed  in  that  light.  If  the  CAB's  route  entry  policy  was  a  con- 
tinuation of  what  gome  have  called  a  moratorium,  then  I  think  per- 
haps a  stronger  argument  in  support  of  Mr.  Simms  could  be  made. 
But  if  there  is,  if  I  understand  what  you  have  said  in  the  past,  a 
willingness  to  consider  a  more  open  and  lenient  entry  policy,  then  I 
think  fare  flexibility  ought  to  be  looked  at  and  thought  about  in  terms 
of  the  testimony  that  has  been  provided  by  the  other  governmental 
agencies.  And  I  wish  you  would  look  at  that,  too,  in  your  study. 

Mr.  O'Melta.  We  certainly  will,  Senator,  and  I  think  we  have 
tried  to  indicate  in  these  hearings  that  the  Board  is  willing  to  ex- 
periment in  different  areas,  and  we  will  have  to  testify  on  legislation 
that  comes  out  which  gives  us  time  to  study  it  and  review  it  in  depth. 
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ROUTE  ENTRY  MORATORIUM  OP  1969-74 

Senator  Kennedy.  All  right,  you  are  almost  finished. 

Mr.  O'Melia.  I  am  finished. 

Senator  Kennedy.  On  the  question  of  the  route  moratorium,  I  asked 
last  week  [February  18,  1975.  See  page  650,  aibove.],  albout  the  four 
route  cases  in  Oklahoma,  Ohio,  Louisville,  and  Spokane,  that  were  set 
for  hearings  in  1968  and  1969,  and  were  never  heard.  Have  you  found 
out  why  the  hearings  were  never  conducted  ? 

Mr.  O'Melia.  I  found  out.  I  did  not  get  a  very  good  answer.  There 
was  a  memorandum  apparently  stating  that  the  former  Chairman, 
Secor  Browne,  said  there  should  be  an  unofficial  route  moratorium.  I 
think  the  language  of  the  memo  goes  one,  which  indicated  to  the  chief 
examiner  to  sit  on  them  for  a  while. 

Senator  Kennedy.  Well,  we  are  talking  about  practices  and  proce- 
dures, and  that  is  a  highly  irregular  one,  would  you  not  think  so?  I 
know  it  is  difficult  to  be  critical  of  other  individuals,  but  we  are  inter- 
ested in  these  procedures,  and  I  am  interested  in  your  own  reactions. 
Then  there  was  a  later  memorandum  that  was  sent  to  Mr.  Timm,  I  be- 
lieve, by  the  chief  administrative  law  judge. 

Mr.  O'Melia.  That  is  the  one  I  am  referring  to. 

Senator  Kennedy.  In  April  1973,  Chief  Judge  Ralph  Wiser  wrote 
that  the  certain  route  cases  had  been  set  for  hearings  by  Board  order, 
but  had  not  been  noticed  for  a  conference  and  hearing  before  an  ad- 
ministrative law  judge,  pursuant  to  informal  instructions  of  the  Chair- 
man's office  in  connection  with  the  unofficial  moratorium  on  route  cases, 
and  the  memo  then  lists  the  various  cases. 

Mr.  O'Melia.  On  the  dates  of  them,  I  think  that  is  why  I  indicated 
that  I  thought,  and  I  may  be  wrong,  that  it  was  Mr.  Browne's  memo, 
while  he  was  Chairman. 

[The  memo  referred  to  above  follows :] 

STATUS  OF  PROCEEDINGS  BEFORE  ADMINISTRATIVE  LAW  JUDGES-AGREEMENTS  AND  INTERLOCKING 

RELATIONSHIPS 

Estimated 

Application,  date  of 

order  or    Remaining  procedural  steps  judge's 

Case  complaint    to  judge's  decision  decision 

24685,21355  Standard  Airways Jan.     8,1970    Rebuttal  exhibit  exchange;  hearing;  briefs;    Aug.  20, 1973 

judge's  decision. 

21998,23593  Chicago   Helicopter   acquisi-    June  28, 1972    Judge  s  decision _ Apr.    9,1973 

tion  of  control. 

The  following  route  eases  have  been  set  for  hearing  by  Board  order  but  have 
not  been  noticed  for  a  conference  and  hearing  before  an  administrative  law  judge 
pursuant  to  informal  instructions  of  the  Chairman's  office  in  connection  with  the 
unofficial  moratorium  on  route  cases. 

Date 
Docket  No.  instituted         Order  No.    Name 

21162 July   17,1969  69-7-32  Ohio/Indiana  nonstop  investigation. 

21318 _.  Aug.  18,1969  69-8-92  Louisviiie-Washlngton/Baltimore  service  investigation. 

21448 Sept.  18, 1969  69-9-13  Spokane-Montana  points  investigation. 

22075 Apr.    2,1970  70-4-6  Lake  Tahoe  service  investigation. 
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The  following  route  case  has  been  ordered  for  hearing  but  not  assigned  to  an 
administrative  law  judge  pursuant  to  informal  instructions  of  the  Chairman's 
office  to  delay  pending  development  of  the  proposed  bid  contract  system  of  serving 
small  communities. 

Date 
Docket  No.  instituted        Order  No.     Name 

21401      -..  Apr.  17,1970  70-4-25    Frontier   highline   deletion   case   (Miles   City,   Glenhoe,   Sidney, 

Wolf  Point,  Glasgow,  Havre,  and  Lewistown,  Mont.,  and  Williston, 
N.Dak. 

[Mr.  Robert  Timm  became  a  member  of  the  CAB  in  January  1^71. 
He  served  as  Chairman  from  March  2,  1973,  to  December  81,  1974. 
His  term  as  member  expires  December  31,  1976.  Mr,  Timm  was  absent 
from  the  hearing  of  this  day,  February  26, 1975,  but  he  was  questioned 
about  these  matters  by  the  chairman  of  the  subcommittee  in  the  hear- 
ing of  March  4,  1975.  See  pp.  1793,  below.  Mr.  Timm  then  stated 
that  the  "informal  instructions"  must  have  come  from  the  prior  Chair- 
man, INIr.  Secor  Browne,  who  served  as  Chairman  from  October  8, 
1969,  to  March  1,1973. 

[The  subcommittee  staff  questioned  by  telephone  Chief  Administra- 
tive Law  Judge  Wisner,  Mr.  Browne,  and  Mr.  Browne's  assistant, 
Mr.  Monte  Lazarus,  on  these  matters.  Notes  on  these  conversations 
made  by  the  subcommittee  staff  and  corrections  submitted  by  each 
interviewee  follow  for  each  interview. 

[The  interview  with  Mr.  Ralph  L.  Wisner,  Chief  Administrative 
Law  Judge,  CAB,  follows:] 

U.S.  Senate, 
Washington,  D.C.,  April  21,  1975. 
Ralph  L.  Wiser,  Esq. 
Chevy  Chase,  Md. 

Dear  Mr.  Wiser  :  I  am  enclosing  a  copy  of  the  summary  of  our  telephone  con- 
versation of  February  25,  1975.  Jf  you  have  anything  to  add,  please  let  me  know 
soon. 

Sincerely, 

Philip  J.  Bakes,  Jr., 

Assistant  Counsel. 

interview  with  RALPH  L.  WISER,  FEBRUARY  25,   1975 

Ralph  Wiser  was  asked  about  the  memorandum  of  April  2,  1973  at  page  10 
which  states  in  pretinent  part : 

The  following  route  cases  have  been  set  for  hearing  by  Board  order  but 
have  not  been  noticed  for  a  conference  and  hearing  before  an  administrative 
law  judge  pursuant  to  informal  instructions  of  the  Chairman's  office  in  con- 
nection with  the  unofficial  moratorium  on  route  cases. 

Date 
Docket  No.  instituted         Order  No.    Name 

21162 July     7,1969  69-7-32  Ohio/Indiana  nonstop  investigation. 

21318.. Aug.  18,1969  69-8-92  Louisville-Washington/Baltimore  service  investigation. 

21448 Sept.  18, 1969  69-9-13  Spokane-Montana  points  investigation. 

22075 Apr.    2,1970  70-4-6  Lake  Tahoe  service  investigation. 

Mr.  Wiser  explained  that  he  assumed  the  position  of  chief  administrative 
law  judge  during  the  summer  of  1971.  His  predecessor,  Thomas  Wrenn,  told 
him  at  that  time  that  the  four  route  cases  referred  to  in  the  memorandum 
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were  not  to  be  noticed  for  conference  and  hearing.  Wiser  recalls  that  in  or 
about  August  1971  either  Chairman  Secor  Browne  or  the  Chairman's  personal 
assistant  Monty  Lazarus,  or  both,  had  given  this  directive  to  him  (Mr.  Wrenn) 
and  told  him  this  directive  was  pursuant  to  an  unofficial  route  moratorium 
on  route  cases.  Mr.  Wrenn  also  told  Mr.  Wiser  that  he  (Mr.  Wrenn)  followed 
this  directive  and  was  passing  it  on  to  Mr.  Wiser  since  Mr.  Wiser  was  then 
assuming  the  position  of  chief  administrative  law  judge. 

Mr.  Wiser  said  that  the  instruction  was  followed  during  his  tenure  as  chief 
administrative  law  judge  and  Secor  Browne's  tenure  as  CAB  Chairman.  Mr. 
Wiser  explained  that  in  early  1973  Robert  Timm  became  Chairman  of  The 
CAB,  and  that  Chairman  Timm  or  Timm's  personal  assistant,  Thomas  Heye, 
requested  Mr.  Wiser  to  prepare  a  memorandum  on  the  work  load  of  the  admin- 
istrative law  judges.  Accordingly,  Mr.  Wiser  prepared  the  April  2,  1973  memo- 
randum. Mr.  Wiser  explained  that  he  does  not  recall  a  specific  conversation 
in  which  he  was  hold  that  Chairman  Timm  wanted  the  instructions  embodied 
on  page  10  of  the  April  2  memorandum  to  be  followed.  Mr.  Wiser  did  say,  how- 
ever, that  he  understood  that  Mr.  Timm  did  want  those  instructions  to  be 
followed  and  that  he  based  that  understanding  on  the  fact  that  he  never  received 
contrary  instructions  from  Mr.  Timm  after  he  (Wiser)  transmitted  the  April  2 
memorandum  to  Mr.  Timm. 

Chevy  Chase,  Md.,  June  2,  1975. 
Philip  J.  Bakes,  Jb.,  Esq., 
U.S.  Senate, 
Washington,  D.  C. 

Dear  Mr.  Bakes  :  I  have  gone  over  your  notes  of  our  telephone  conversation 
of  February  25,  1975,  sent  with  your  letter  of  April  29,  1975,  which  also  sug- 
gested that  I  advise  you  if  I  have  anything  to  add.  Please  excuse  my  tardiness 
but  I  have  been  away  some  of  the  time. 

As  indicated  in  our  telephone  conversation  in  February,  I  desire  to  be  as 
helpful  as  possible,  but  my  memory  is  relatively  hazy  as  to  times  and  hap- 
penings concerning  the  four  cases  which  were  the  subject  of  our  talk  and  which 
had  been  instituted  in  1969  and  1970.  The  office  was  busy  and  my  recollections 
on  them  are  comparatively  general  in  nature.  Although  I  do  not  have  recol- 
lection of  specific  conversations  about  the  cases,  I  am  happy  to  give  comments 
to  clarify  things  as  best  I  can.  As  you  know,  the  files  of  these  cases  are  at  the 
Board. 

I  was  appointed  the  chief  administrative  law  judge  of  the  Board  effective 
July  30,  1971,  and  had  been  designated  as  the  acting  chief  some  months  earlier 
when  Mr.  Wrenn  resigned  from  that  position.  Any  discussions  with  Judge  Wrenn 
would  therefore  have  occurred  somewhat  earlier  than  August  1971. 

It  may  assist  to  place  the  situation  in  context  if  it  is  brought  out  that  in 
the  1969-71  period  the  calendars  of  the  administrative  law  judges  of  the  Board 
had  become  quite  congested  and  a  backlog  was  built  up  of  some  15  to  20  cases 
ready  for  assignment  but  which  had  not  been  assigned  because  of  the  unavail- 
ability of  administrative  law  judges  to  handle  them.  During  the  next  year 
or  two  this  backlog  was  gradually  reduced  as  hearings  and  initial  decisions 
were  completed  in  the  various  phases  of  the  Domestic  Passenger  Fare  Investi- 
gation (which  had  been  given  very  high  priority  by  order  of  the  Board)  and 
as  the  Board  set  fewer  major  route  cases  for  hearing.  However,  as  indicated 
in  the  April  1973  memorandum,  assignment  of  the  four  cases  listed  on  page 
10  of  that  memorandum  was  deferred  because  of  the  route  moratorium.  This 
April  1973  memorandum  was  submitted  when  incoming  Chairman  Timm  asked 
all  of  the  Board's  Bureaus  for  a  summary  of  the  status  of  their  work.  The 
reference  in  the  memorandum  to  informal  instructions  of  the  Chairman's  office, 
as  well  as  the  other  statements  in  this  many-page  memorandum,  represented 
my  survey  at  that  time  of  the  status  of  the  cases  on  hand.  I  am  sorry  but  I  do 
not  recall  now  the  time  or  form  of  the  instructions. 

As  a  general  observation,  I  might  point  out  that  the  posture  of  the  four  cases 
on  which  action  had  been  deferred  was.  to  the  best  of  my  recollection,  some- 
what in  the  nature  of  a  consensus  situation.  They  had  been  on  the  back  burner 
since  before  I  took  over  as  chief  judge,  the  fact  that  they  had  not  been  assigned 
for  prehearing  conference  was  apparent,  and  they  would  have  been  listed  regu- 
larly as  "Investigations  Ordered-Not  Assigned"  in  the  "Report  of  Docketed  Mat- 
ters",    CAB-R-403(3-58),    prepared    quarterly    by    the    docket    section    and 


L361 

circulated  among  principal  offices  of  the  Board.  I  do  not  recall  any  request  by 
the  parties  or  any  one  else  for  their  assignment  for  prehearing  conference. 

This  is  somewhat  of  a  rambling  discourse  but  is  a  best  efforts  attempt  to 
give  as  much  information  as  I  can. 
Sincerely, 

Ralph  L.  Wiseb. 


[The  interview  with  Mr.  Secor  Browne,  Chairman  of  the  CAB,  from 
October  8, 1969,  to  March  1, 1973  follows :] 

U.S.  Senate, 
Washington,  D.C.,  March  5, 1975. 
Mr.  Secor  Browne 
Washington,  D.  C. 

Dear  Mr.  Browne:  I  have  transcribed  the  enclosed  account  of  our  interview 
from  the  notes  I  made  at  that  time.  I  would  appreciate  your  correcting  any 
mistakes  or  significant  omissions  and  returning  it  to  me. 
Thank  you  very  much  for  your  time  and  your  help. 
Yours  sincerely, 

Stephen  Bbeter. 
Enclosure. 

interview  with  secor  BROWNE,  FE3RUART  28,   1975 

I  interviewed  Mr.  Browne  in  his  office  at  1730  Rhode  Island  Avenue,  NW, 
Washington,  D.C.  at  9  a.m.  He  made  the  following  points  : 

1.  Mr.  Browne  was  Chairman  of  the  CAB  from  October  1969  to  February  1973. 

2.  When  he  arrived  at  the  Board  the  carriers  were  in  serious  financial  diffi- 
culty. Mr.  Browne  believed  that  route  awards  should  be  severely  restricted,  and 
he  began  to  make  speeches  to  that  effect. 

3.  He  did  not  consult  with  other  Board  members  prior  to  making  those 
speeches,  nor  did  he  ever  discuss  a  "route  moratorium"  or  other  general  matters 
of  route  policy  with  them.  Consultation  was  not  necessary,  for  every  Board 
member  was  free  to  make  whatever  speech  he  wished. 

4.  Mr.  Browne  said  that  he  did  not  consult  with  the  Board's  staff  (except  per- 
haps his  own  personal  staff)  before  publicly  expressing  his  views  about  route 
policy.  Nor,  did  he  ever  tell  the  staff  what  to  do.  He  added  that  there  was  no 
need  to  do  so,  for  the  staff  would  read  no  speeches  and  act. 

5.  Mr.  Browne  felt  that  transmitting  "messages"  to  the  staff  and  other  Board 
members  through  speeches  might  have  a  significant  effect  on  Board  policy.  A  hear- 
ing on  general  route  policy  however,  was  not  a  workable  alternative,  in  part 
because  of  the  difficulties  of  formulating  a  clear,  specific  policy,  and  in  part 
because  of  the  risk  that  one  of  the  parties  might  mount  a  court  challenge  to 
the  policy  and  prevent  its  implementation. 

6.  Mr.  Browne  was  shown  the  memorandum  from  Judge  Wiser  stating  that 
cases  set  for  hearing  had  been  postponed  pursuant  to  "informal  instructions 
from  the  chairman's  office"  concerning  the  "unofficial  route  moratorium."  He 
stated  that  he  had  no  recollection  of  having  issued  any  administrative  law 
judge.  He  said  he  could  not  remember  any  general  conversation  about,  for  ex- 
ample, hearing  rate  cases  before  route  cases,  that  might  have  led  the  adminis- 
trative law  judge  to  believe  he  was  being  told  to  postpone  the  cases.  Mr.  Browne 
added  that  he  was  not  a  lawyer  and  was  not  completely  familiar  with  the  hear- 
ing process.  He  said  that  one  of  his  personal  assistants,  Mr.  Lazarus,  Mr.  Zink 
or  Mr.  Johnson,  might  have  had  some  such  conversation  with  an  administrative 
law  judge,  but  he  could  not  recall  any  that  h^had  ever  had. 

7.  Mr.  Browne  said  that  industry  representatives — usually  high  officials  of 
the  airlines — would  visit  him  in  his  office  every  so  often.  Mr.  Browne  would 
always  have  an  assistant  present  at  any  such  meeting  and  would  begin  by  point- 
ing out  that  no  matters  pending  before  the  Board  would  be  discussed.  The  airline 
president  or  board  chairman  would  then  usually  outline  a  tale  of  woe,  com- 
plaining, for  example,  about  overcapacity,  too  many  carriers  on  routes,  high  labor 
costs,  high  airport  fees,  and  security.  The  international  carriers  were  also  con- 
cerned about  charter  competition.  Mr.  Browne  added  that  the  meetings  were 
usually  brief,  and  he  felt  they  were  partly  for  the  purpose  of  the  carrier's  local 
Washington  representative  to  prove  to  the  company  president  that  he  had  access 
to  the  CAB  Chairman.  Mr.  Browne  said  he  was  also  available  to  meet  with  con- 
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sumer  representatives,  and  he  had  met  with  Reuben  Robertson   (of  Aviation 
Consumer  Action  Project)  from  time  to  time. 

8.  Mr.  Browne  felt  that  these  meetings  and  speeches,  were  necessary  to  give 
the  industry  guidance  in  a  general  sort  of  way ;  he  added  that  he  saw  a  problem 
in  their  possibly  getting  out  of  hand. 

Stephen  Bbeyek, 

Special  Counsel. 

Mabch  21,  1975. 
Mr.  Stephen  M.  Bbeyeb, 
Washington,  D.C. 

Dear  Mb.  Bbeyeb  :  Enclosed  is  the  corrected  copy  of  the  statement  you  have 
furnished  to  me  following  our  interview.  This  statement  reflects  my  best  recollec- 
tion of  the  matters  you  raised. 
Sincerely, 

Secoe  D.  Beowne. 

INTEEVIEW   with    secoe  beowne,   FEBEUAEY   28,    1975 

[Revised] 

I  interviewed  Mr.  Browne  in  his  oflSce  at  1730  Rhode  Island  Ave.,  Washington, 
D.C.  at  9  a.m.  He  made  the  following  points : 

1.  Mr.  Browne  was  chairman  of  the  CAB  from  October,  1969  to  February,  1973. 

2.  When  he  arrived  at  the  Board  the  carriers  were  in  serious  financial  difficulty. 
Mr.  Browne  believed  that  route  awards  should  be  severely  restricted,  and  he 
began  to  make  speeches  to  that  effect.  He  did  not  use  the  term  "moratorium,"  to 
the  best  of  his  recollection,  because  his  policy  view  was  one  of  restraint,  not 
cutoff. 

3.  Mr.  Browne  said  that  he  did  not  consult  with  the  other  Board  members  prior 
to  making  those  speeches,  nor  did  he  ever  discuss  a  "route  moratorium"  or  other 
general  matters  of  route  policy  with  them.  Consultation  was  not  necessary,  for 
every  Board  member  was  free  to  make  whatever  speech  he  wished. 

4.  Mr.  Browne  said  that  he  did  not  consult  with  the  Board's  staff  (except 
perhaps  his  own  personal  staff)  before  publicly  expressing  his  views  about  route 
policy.  Nor,  did  he  ever  tell  the  staff  what  to  do.  He  added  that  there  was  no 
need  to  do  so,  for  the  staff  would  read  the  speeches  and  act. 

5.  Mr.  Browne  felt  that  transmitting  "messages"  to  the  staff  and  other  Board 
members  through  speeches  might  have  an  effect  on  Board  policy. 

6.  Mr.  Browne  established  the  Domestic  Passenger  Fare  Investigation  as  the 
Board's  most  important  priority.  This  was  pursuant  to  Mr.  Browne's  administra- 
tive powers  and  responsibilities  as  Chairman.  Since  it  was  a  nine  phase  pro- 
ceeding, it  was  necessary  to  defer  other  matters  because  of  a  lack  of  manpower. 
Some  route  cases  were,  therefore,  not  set  for  hearing.  A  number  of  route  cases 
did  go  through  the  hearing  and  decisional  process  in  the  time  Mr.  Browne  served 
as  Chairman. 

7.  Mr.  Browne  was  shown  the  memorandum  from  Judge  Wiser  stating  that 
cases  set  for  hearing  had  been  postponed  pursuant  to  "informal  instructions 
from  the  chairman's  office"  concerning  the  "unofficial  route  moratorium."  He 
stated  that  he  had  no  recollection  of  having  issued  any  such  instructions.  Mr. 
Browne  added  that  he  was  not  a  lawyer  and  was  not  completely  familiar  with 
the  hearing  process.  He  said  that  his  administrative  assistant,  Mr.  Lazarus, 
might  have  had  some  such  conversation  with  an  administrative  law  judge,  but 
he  could  not  recall  any  that  he  had  ever  had. 

8.  Mr.  Browne  said  that  industry  representatives — usually  high  officials  of 
the  airlines — would  visit  him  in  his  office  every  so  often.  Mr.  Browne  would 
always  have  an  assistant  present  at  any  such  meeting  and  would  point  out  that 
no  matters  pending  before  the  Board  would  be  discussed.  None  were.  Mr.  Browne 
added  that  the  meetings  were  usually  brief  and  general,  and  many  were  in  the 
nature  of  courtesy  calls.  Others  dealt  with  technical  questions  regarding  noise 
retrofit,  engines  and  the  future  of  technological  development.  Mr.  Browne  said 
he  was  also  available  to  meet  with  consumer  representatives,  and  he  had  met 
with  Reuben  Robertson  (of  Aviation  Consumer  Action  Project)  from  time  to 
time. 
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[The  interview  with  Mr.  Monte  Lazarus,  assistant  to  Mr.  Secor 
Browne,  former  Chairman  of  CAB,  follows :] 

U.S.  Senate, 
Washington,  D.C.,  March  7,  1975. 
Mr.  Monte  Lazabus, 
United  Air  Lines, 
Chicago,  III. 

Drab  Mb.  Lazabus:  I  am  enclosing  a  transcription  of  the  handwritten  notes 
I  took  during  the  course  of  our  telephone  conversation  on  Thursday,  February  27, 
1975. 

I  would  appreciate  your  reviewing  the  enclosed.  If  your  present  recollection 
is  not  accurately  reflected  in  the  transcription,  please  make  appropriate  revisions 
and  return  them  to  me. 

Since  the  subcommittee  is  now  in  the  process  of  drafting  a  report,  your  early 
response  will  be  appreciated. 
Thank  you  for  your  cooperation. 
Sincerely, 

Philip  J.  Bakes,  Jr., 

Assistant  Counsel. 

TELEPHONE   INTEBVIEW    WITH    ME.    MONTE   LAZABUS, 
THUESDAY,    FEBBUABY    27,    1975 

Mr.  Lazarus  has  no  recollection  of  communicating  to  the  CAB's  Chief  Admin- 
istrative Law  Judge,  Thomas  Wrenn,  any  instruction,  recommendation,  directive 
or  request  that  route  cases  in  general  or  particular  route  cases  should  not  be 
set  for  conference  and  hearing.  Nor  does  Mr.  Lazarus  recall  anyone  else  including 
Mr.  Secor  Browne,  communicating  that  to  chief  judge  Wrenn. 

Mr.  Lazarus  does  recall  that  Mr.  Browne  was  of  the  opinion  that  the  Board 
should  adopt  a  policy  of  restraint  with  respect  to  setting  route  cases  for  hearing, 
but  this  was  communicated  by  Mr.  Browne  through  speeches  and  was  not  for- 
mally adopted  by  the  whole  Board.  In  those  speeches,  Mr.  Lazarus  does  not  recall 
the  use  of  the  word  moratorium  and  Mr.  Lazarus  advised  against  use  of  that 
word. 

Mr.  Lazarus  observed  that  since  Mr.  Browne  was  not  an  attorney,  he  (Mr. 
Lazarus)  was  careful  to  counsel  Mr.  Browne  that  those  cases  already  ordered 
to  be  heard  by  Board  order  should  go  through  the  hearing  process.  Mr.  Lazarus 
also  recalls  that  on  one  or  two  occasions  he  advised  Mr.  Browne  of  the  independ- 
ence of  the  administrative  law  judges  vis-a-vis  the  Chairman  and  other  Board 
members,  and  Mr.  Lazarus  expressed  the  belief  that  Mr.  Browne  was  scrupulous 
in  maintaining  that  independence. 

The  memorandum  of  April  2,  1973  from  Chief  Judge  Ralph  Wiser,  was  read 
to  Mr.  Lazarus  in  pertinent  part  as  follows  : 

Judge  Wiser's  Memorandum 

The  following  route  cases  have  been  set  for  hearing  by  Board  order  but  have 
not  been  noticed  for  a  conference  and  hearing  before  an  administrative  law 
judge  pursuant  to  informal  instructions  of  the  Chairman's  office  in  connection 
with  the  unofficial  moratorium  on  route  cases. 

Date 
Docket  No.  instituted         Order  No.    Name 

21162 July     7,1969  69-7-32  Ohio/Indiana  nonstop  investigation. 

21318 Aug.  18,1969  69-8-92  Louisville-Washington/Baltimore  service  investigation. 

21448 Sept.  18, 1969  6&-9-13  Spokane-Montana  points  investigation. 

22075 Apr.    2,1970  70-4-6  Lake  Tahoe  service  investigation. 


Regarding  the  substance  of  that  memorandum,  Mr.  Lazarus  maintained  that 
he  does  not  believe  such  instructions  were  given  either  by  him  or  Mr.  Browne 
and  that  if  they  had  been  given,  "I  would  have  remembered." 
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Mr.  Lazarus  did  volunteer  that  he  recalls  Mr.  Browne's  desire  that  the 
Domestic  Passenger  Fare  Investigation  receive  high  priority  in  order  that 
it  be  completed  in  one  year.  Mr.  Lazarus  said  it  "could  be"  that  chief  judge 
Wrenn  asked  Mr.  Browne  about  the  Board's  priorities  and  "I  may  have  trans- 
mitted an  order  of  what  our  priorities  are  and  that  route  cases  should  be  left 
lying."  Mr.  Lazarus  recalls  advising  Mr.  Browne  that  "we  cannot  tell  him  (the 
chief  judge)  what  examiners  to  assign,  but  we  call  tell  him  it  (DPFI)  is  a 
matter  of  priority,  and  I  could  have  told  him  (chief  judge)  that  route  cases 
-would  have  to  stand  aside."  If  such  guidance  was  given  to  the  chief  judge,  "I 
don't  think"  we  would  have  cleared  it  with  other  Board  members. 

[Transcribed  on  3-7-75  from  handwritten  notes  of  2-27-75  by  Philip  Bakes, 
Assistant  Counsel.] 

United  Air  Lines, 
Chicago,  III.  March  17. 1975. 
Philip  J.  Bakes,  Jr.,  Esq. 
Assistant  Counsel,  U.S.  Senate, 
Washington,  D.C. 

Deab  Mr.  Bakes.  I  have  reviewed  the  statement  you  sent  me  based  on  our 

telephone  conversation  of  February  27,  1975.  I  have  made  some  corrections  and 

additions  in  order  to  have  the  statement  accurately  reflect  my  best  recollection. 

Please  do  not  hesitate  to  call  on  me  for  any  further  information  you  may 

require. 

Sincerely, 

Monte  Lazarus, 
Senior  Vice  President  for  External  Affairs. 

Mr.  Lazarus  states  that  there  was  no  route  "moratorium"  while  he  served  as 
administrative  assistant  to  Chairman  Browne. 

Mr.  Lazarus  does  recall  that  Mr.  Browne  was  of  the  opinion  that  the  Board 
should  adopt  a  policy  of  restraint  with  respect  to  setting  route  cases  for  hearing, 
but  this  was  communicated  by  Mr.  Browne  through  speeches.  There  was  nothing 
"secret"  about  the  Chairman's  policy  or  philosophy.  In  those  speeches,  Mr. 
Lazarus  does  not  recall  the  use  of  the  word  moratorium  and  Mr.  Lazarus  advised 
against  use  of  the  word  since  there  was  no  "moratorium."  The  use  of  the  term 
"moratorium"  apparently  came  from  the  news  media  and,  perhaps,  some  air 
carriers. 

With  respect  to  setting  cases  for  hearing,  it  is  a  well  settled  principle  of 
administrative  law  that  an  agency  (not  the  chief  judge)  controls  its  own 
docket.  In  the  case  of  the  CAB.  reorganization  plan  13  places  control  of  ad- 
ministrative matters,  such  as  this,  in  the  Chairman. 

Mr.  Lazarus  has  no  recollection  of  communicating  to  the  CAB's  Chief  Admin- 
istrative Law  Judge,  Thomas  Wrenn,  any  instruction,  recommendation,  direc- 
tive or  request  that  route  cases  in  general  should  not  be  set  for  conference 
and  hearing.  Nor  does  Mr.  Lazarus  recall  anyone  else  including  Mr.  Secor 
Browne,  communicating  that  to  Chief  Judge  Wrenn.  With  respect  to  indi- 
vidual route  cases  Mr.  Lazarus  recalls  that  priorities  were  established  and 
that  some  route  cases  were  set  aside  in  order  to  process  critical  rate  cases,  such 
as  the  Domestic  Passenger  Fare  Investigation.  Moreover,  a  number  of  route 
cases  did  go  through  the  hearing  process  to  final  decision  in  the  period  of 
Mr.  Browne's  chairmanship. 

Mr.  Lazarus  observed  that  since  Mr.  Browne  was  not  an  attorney,  he  (Mr. 
Lazarus)  was  careful  to  counsel  Mr.  Browne  of  the  independence  of  the  admin- 
istrative law  judges  vis-a-vis  the  Chairman  and  other  Board  members,  and 
Mr.  Lazarus  said  that  Mr.  Browne  was  scrupulous  in  maintaining  that  inde- 
pendence. Indeed,  Mr.  Browne  maintained  the  highest  standards  of  propriety 
and  integrity  in  his  charmanship. 

The  memorandum  of  April  2,  1973  from  Chief  Judge  Ralph  Wiser,  was  read 
to  Mr.  Lazarus  in  pertinent  part  as  follows  : 

Judge  Wiser's  Memorandum 

The  following  route  cases  have  been  set  for  hearing  by  Board  Order  but  have 
not  been  noticed  for  a  conference  and  hearing  before  an  administrative  law 
judge  pursuant  to  informal  instructions  of  the  Chairman's  ofiice  in  connection 
with  the  unoflBcial  moratorium  on  route  cases. 
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Date 
Docket  No.  instituted         Order  No.    Name 


21162 July     7,1969  69-7-32  Ohio/Indiana  nonstop  investigation. 

21318 Aug.  18,1969  69-8-92  Louisville-Washington/Baltiore  service  investigation. 

21448 ._ Sept  18, 1969  69-9-13  Spol^ane-Montana  points  investigation. 

22075 Apr.    2,1970  70-4-6  Lake  Tatioe  service  investigation. 


Regarding  the  substance  of  that  memorandum,  Mr.  Lazarus  maintained  that 
he  does  not  recall  instructions  were  given  either  by  him  or  Mr.  Browne  as  a 
general  policy. 

Mr.  Lazarus  did  volunteer  that  he  recalls  Mr.  Bi'owne's  desire  that  the  Domes- 
tic Passenger  Fare  Investigation  receive  high  priority  in  order  that  it  be 
completed  in  one  year.  Mr.  Lazarus  recalls  advising  Mr.  Browne  that  "we  cannot 
tell  him  (the  chief  judge)  what  examiners  to  assign,  but  we  can  tell  him  it 
(DPFI)  is  a  matter  of  priority  and  must  receive  prompt  hearing." 


Senator  Kennedy.  Is  it  possible  that  one  member  of  the  Board,  in 
tills  case,  the  Chairman,  could  informally  reverse  the  public  order  of 
the  full  Board  that  there  should  be  hearings  in  these  cases? 

Mr.  O'Melia.  Well,  the  Chairman's  office,  and  the  Chairman  has  a 
responsibility  for  the  workload  of  the  Board  and  the  agenda,  and  set- 
ting things  down  and  working  with  the  chief  examiner  to  set  them 
down,  and  apparently  that  was  the  policy  at  that  time. 

Senator  Kennedy,  Did  not  the  full  Board  have  to  make  a  ruling  on 
such  a  request  for  a  hearing?  And  so  it  appears  that  the  Chairman, 
who  is  but  one  of  the  members  of  the  Board,  secretly  reversed  a  Board 
decision.  That  is  the  way  I  read  it.  He  communicated  the  reversal 
to  a  judge.  And  this  was  not  done  publicly.  What  is  your  reaction  to 
such  a  procedure  ? 

Mr.  O'Melia.  Well,  it  is  certainly  not  my  philosophy,  Senator.  Wlien 
the  Board  decides  to  set  down  hearings,  as  I  mentioned  previously, 
they  will  be  set  down.  The  agenda  coming  up  in  March,  I  think  we  have 
got  five  oral  arguments  coming  up  in  a  row,  on  each  successive  Wednes- 
day, and  my  instructions  are  that  we  should  hear  every  case  that  we 
have  in  an  administrative  law  judge's  office. 

Senator  Kennedy.  Mr.  Minetti,  how  did  the  other  Board  members 
feel  about  this  type  of  a  situation  in  which  you  make  a  decision  about 
having  an  open  hearing  and  then  find  out  that  it  is  reversed  without 
action  by  the  Board  ? 

Mr.  Minetti.  Well,  as  far  as  I  am  concerned,  in  these  specific  cases, 
I  voted  to  set  these  cases  down  for  hearing.  As  far  as  I  am  concerned, 
when  the  Board  sets  a  case  for  hearing,  I  expect  that  case  will  be  heard 
as  soon  as  there  is  available  an  administrative  law  judge.  And  of 
course,  it  should  be  consistent  with  the  workload  of  the  Board  and  the 
Chairman,  I  think  the  administrative  law  judge  determines  if  there  is 
going  to  be  an  administrative  law  judge  available  to  hear  that  case. 
But  when  I  vote  to  set  a  case  down,  I  expect  that  case  to  be  heard  by  a 
court.  '  " 

Senator  Kennedy.  It  was  not  done  in  this  case. 

Mr.  Minetii.  No  ;  it  was  not. 

Senator  Kennedy.  Did  the  Chairman  ever  talk  to  you  about  it  ? 

Mr.  Minetti.  No ;  he  did  not.  I  do  not  recall  it. 
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Senator  Kennedy.  Did  he  sound  you  out?  Or,  to  the  best  of  your 
knowledge  was  this  action  taken  completely  independently  by  the 
Chairman  ? 

Mr.  MiNETTi.  To  the  best  of  my  knowledge,  I  do  not  recall  the  Chair- 
man talking  to  me  about  it. 

Senator  Kennedy.  Mr.  O'Melia,  have  there  been  any  other  instances  ? 
We  have  the  memorandums  on  these  particular  cases.  Have  there  been 
any  other  instances  where  this  type  of  a  procedure  has  been  followed  ? 

Mr.  O'Melia.  Not  to  my  knowledge,  Senator.  I  have  asked  for  a  com- 
plete list  of  all  of  the  cases  that  are  in  the  administrative  law  judge's 
office  to  determine  whether  there  are  any  more,  which  I  would  be  happy 
to  turn  over  to  you  when  I  get  it. 

CONTACTS  between  CAB  MEMBERS  AND  ADMINISTRATIVE  LAW  JUDGES 

Senator  Kennedy.  Obviously  the  most  signficant  aspect  of  this  situa- 
tion is  that  there  was  some  meeting  or  communication  between  the 
Chairman  and  the  chief  administrative  law  judge  and  a  deferral  of 
action  on  these  particular  applications,  without  either  the  approval  of, 
or  prior  notice  to,  the  members  of  the  Board. 

The  propriety  of  talking  with  an  administrative  law  judge  in  route 
cases  is  highly  questiona;ble.  The  CAB  regulations  point  out  "members 
of  the  Board  are  expected  to  conduct  themselves  with  the  same  fidelity 
to  standards  that  characterize  the  court  and  its  staff" — 14  CFK  section 
HOO.l,  1974.  What  is  your  reaction  to  the  communication  with  the  ad- 
ministrative law  judge,  which  is  off  the  record,  on  an  important  policy 
issue  ? 

Mr.  O'Melia.  Well,  I  can  only  speak  for  the  last  almost  2  months 
since  I  have  been  Acting  Chairman  under  section  301, 1  think  you  are 
reading  from.  I  certainly  support  it. 

My  assistant  will  talk  to  the  administrative  law  judge  to  set  up  the 
schedule  of  oral  arguments,  but  we  do  not  talk  to  the  judges  about 
any  pending  cases. 

Senator  Kennedy.  But  your  testimony  is  that  there  should  not  be 
any  conversation  with  any  of  the  judges  relative  to  the  merits  of  any 
case. 

Mr.  O'Melia.  Absolutely,  absolutely. 

Senator  Kennedy.  What  should  it  be  limited  to  ?  Should  all  conversa- 
tions be  prohibited  ?  Wliere  the  Chairman  or  any  of  the  members  has 
occasion  to  talk  to  an  administrative  law  judge,  are  there  any  kinds 
of  safeguards  which  ought  to  be  instituted  so  that  the  merits  of  a  par- 
ticular case  would  not  be  discussed?  Do  you  think  that  these  com- 
munications ought  to  be  recorded  and  made  public,  or  should  they  be 
forbidden  ? 

Mr.  O'Melia.  Well,  first,  they  are  forbidden  to  discuss  any  pending 
case.  They  are  verboten,  if  that  is  the  correct  way  to  put  it.  So  if 
anybody,  if  we  are  talking  other  than  the  administrative  law  judge, 
but  anybody  that  can  come  into  the  office  to  visit,  or  from  the  industry, 
there  is  the  prohibition  from  discussing  any  case,  and  I  am  sure  I  and 
the  other  members  would  be  just  as  firm  in  stating  that  there  can  be  no 
ex  parte  communications  between  people  of  the  industry  that  have  a 
case  pending  before  the  Board,  and  I  use  the  regulation  that  you 
cited. 
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oab's  route  entry  policy 

Senator  Kennedy.  On  the  questoin  of  the  route  policy,  last  week — 
February  18,  1975 — you  mentioned  that  the  j^urpose  of  CAB's  route 
policy  is  to  promote  competition,  and  let  me  read  from  a  memo  by  the 
CAB's  Bureau  of  Operating  Rights  dated  October  2,  1972.  It  said: 

One  outstanding  characteristic  of  the  Board  carrier  selection  process  is  that  in 
only  one  case  has  it  certified  a  new  entry  or  extended  an  existing  carrier  in  a 
competitive  market  on  the  basis  of  an  offer  of  price  competition. 

Should  not  an  existing  carrier  or  new  carrier's  proposal  to  give  air 
service  at  reduced  fares  count  in  favor  of  awarding  the  carrier  that 
route,  and  will  in  the  future  you  give  consideration  to  that  particular 
action  by  the  requesting  carrier  ? 

Mr.  O'Melia.  That  is  a  very  good  point.  Senator.  I  do  not  know  if 
history  might  show  that  Mr.  Minetti  suggested  that  once  they  get  into 
a  market,  they  forget  about  the  low  fare,  and  they  go  back  up  close  to 
what  the  scheduled  carriers  say.  But  that  is  certainly  a  good  and  legiti- 
mate point. 

Senator  Kennedy.  So  this  will  be  a  matter  which  you  will  evaluate 
when  considering  any  new  entrants  or  new  applications  in  the  future  ? 

Mr.  O'Melia.  I  think  that  has  been  the  past  Board  history. 

Senator  Kennedy.  Well,  the  staff  report  indicated  that  it  did  not 
have  much  of  a  priority,  and  this  is  your  own  staff  study.  It  says  that 
the  Pan  Am  and  the  nonscheduleds  were  expressly  denied  entry,  and  it 
specifically  points  to  World  Airways  proposed  $75  transcontinental 
fare  in  a  market  in  which  the  current  price  was  $159  as  an  example.  The 
point  I  am  making  is  that  the  staff  memo  indicates  that  in  the  past  this 
was  not  a  matter  that  was  given  positive  consideration  for  an  applicant, 
and  it  does  seem  to  me  it  is  a  consideration  which  is  really  in  the  pub- 
lic interest  and  could  have  an  important  and  beneficial  impact  in  terms 
of  competition.  It  seems  to  me  that  a  proposal  for  lower  fares  should  be 
considered  on  the  plus  side  of  an  applicant. 

Obviously  you  cannot  decide  on  that  alone,  but  it  ought  to  be  regis- 
tered on  the  plus  side.  Do  not  the  other  members  feel  that  way,  too  ? 

Mr.  Minetti.  Well,  I  agree  with  you.  Senator.  My  assistant  informs 
me  that  we  have  only  had  one  case  where  the  principal  element  of 
choice  was  fare  proposal,  but  we  have  had  quite  a  few  cases  where  fare 
proposal  was  one  element  in  our  choice,  was  one  factor  that  we  took 
into  consideration. 

Mr.  Gillilland.  I  think  I  would  like  to  return  to  that  earlier  sugges- 
tion attributed  to  Mr.  Minetti,  or  Mr.  O'Melia,  perhaps,  about  the 
pumping  that  we  find  in  applications  in  route  cases.  It  may  be  true  that 
it  is  specific  as  to  the  level  of  rates.  They  have  been  very  true.  But  we 
find  carriers  coming  forward  with  great  schemes  for  operation  of 
routes,  for  which  they  claim  brownie  points  in  presenting  their  cases, 
and  sometimes  they  are  awarded  as  a  result  of  thern.  It  has  been  alinost 
a  matter  of  humor  around  the  Board  about  how  quickly  these  promises 
seem  to  be  forgotten  after  the  route  awards  are  made  over  a  period  of 
time. 

I  do  not  want  to  suggest  by  that  that  they  should  not  be  needed  to  be 
taken  into  consideration  in  great  depth.  Our  books  are  full,  our  Board 
reports  are  full  of  reviews  of  these  rain  bow  prospects  tJiat  are  held 
forth  by  the  carriers  who  are  our  applicants,  and  weight  given  to  them. 
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and  you  will  find  that  in  the  court  cases,  too,  the  courts  do  the  same 
thing  in  commenting  on  Board  awards. 

But  I  do  not  believe  we  could  say  that  this  is  the  strongest  reason 
that  the  Board  has  at  least  in  all  cases  to  rely  on  in  awards  of  routes. 

Senator  Kennedy.  One  other  point :  The  1974  staff  study  on  routes 
recommends  that  the  Board  adopt  rules  that  no  applicant  will  receive 
a  hearing  for  a  competitive  route  award  unless  the  applicant  can  show 
that  it  will  earn  a  12-percent  return  on  investment  on  that  route  in  its 
first  year  of  operation. 

[See,  CAB,  "The  Domestic  Route  System"  at  159  (October  1974).] 

Senator  Kennedy.  Now,  yesterday  we  had  Lamar  Muse  of  South- 
west Airlines.  We  asked  him  whether  he  earned  12  percent  in  the  first 
year.  He  told  us  that  he  lost  about  40  percent  of  investment  in  the  first 
year,  and  that  he  is  now  quite  profitable,  and  no  one  can  expect  to  earn 
much,  never  mind  12  percent,  in  the  first  year  of  business.  [Testimony 
of  Mr.  Muse,  February  25, 1975.  See  p.  — ,  above.] 

Mr.  O'Melia.  I  think.  Senator,  that  standard  which  is  sent  out  like  a 
smoke  signal  to  the  industry  for  comments,  for  all  the  people  for  com- 
ments, would  probably  get  shot  out  of  the  sky.  Once  it  gets  to  the 
Board,  I  will  be  surprised  if  that  is  not  changed. 

Senator  Kennedy.  Could  the  Board  do  a  competitive  route  study  of 
the  awards  since  1965,  and  tell  us  which  one  of  those,  if  any,  would 
have  been  granted  if  the  proposed  Bureau  of  Operating  Rights  stand- 
ards had  been  in  effect  ?  If  you  are  going  to  change  the  proposed  rule, 
then  there  is  no  sense  in  going  into  it,  but  if  this  rule  may  actually  be 
adopted,  then  I  think  it  would  be  useful  to  look  at  the  past  and  see  what 
would  have  been  granted  and  what  would  not  have  been. 

Mr.  O'Melia.  Well,  I  think  that  there  will  be  a  change  in  a  lot  of 
the  standards  that  are  out  for  comment.  Senator. 

Mr.  Minetti.  I  might  add  under  that,  Mr.  Senator,  under  that  for- 
mula, very  few  route  awards  would  have  been  made  in  the  early  sixties, 
virtually  none. 

Senator  Kennedy.  Well,  I  gather  that  the  rule  is  going  to  be  changed 
in  a  significant  way,  so  there  is  no  need  to  do  all  that  research. 

criteria  for  cab  decision — ^EMPHASIS  ON  EFFECTS  ON  INDUSTRY 
RATE   or  RETURN 

Now,  on  the  notation  memorandums,  these  are  confidential  mem- 
orandums, as  I  understand,  to  the  Board  from  the  staff  concerning 
recommendations  for  Board  action.  Several  of  these  memorandums 
are  in  the  following  form.  First,  there  is  a  heading  "Recommenda- 
tion." Second,  a  heading  is  titled  "Effect  on  Industry's  Rate  of 
Return."  Then  third,  there  is  a  heading  "Discussion."  This  may  vary 
from  memo  to  memo,  but  the  heading  "Effect  on  Industry  Rate  of 
Return"  is  present  on  each  one. 

[An  example  of  a  memo  such  as  referred  to  above  follows :] 
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NOTATION 

NOTATION 
CIVIL  AERONAUTICS   BOMID  ,-,  .,■       ;    ;  ,  /  7 


January    Ij^g'^^j^SKU  TcS 


MEMORANDUM 

TO:  The  Board 

FROM:     Director,  Bureau  of  Operating  Rights 

-^ SUBJECT:   Wright  Air  Lines  -  Application  for  a  waiver  of  the 
off-route  charter  limitations  of  section  207.5 

RECOMMENDATION 

That  the  Board  adopt  the  attached  draft  order  which  would  grant  Wright 
a  waiver  in  order  to  operate  off-route  charters  which  do  not  exceed  50  percent 
of  the  revenue  miles  flown  by  it  in  scheduled  service  during  the  previous 
calendar  year  .J./ 

EFFECT  UPON  INDUSTRY'S  RATE  OF  RETURN 

Grant  of  the  requested  authority  would  provide  Wright  with  a  source 
for  obtaining  additional  utilization  of  its  aircraft  and  thus  presumably 
would  have  a  beneficial  effect  on  its  rate  of  return.   Denial  of  the  appli- 
cation would  result  in  a  loss  of  revenue  to  the  extent  that  Wright  would  be 
prohibited  from  operating  off-route  charters  in  excess  of  the  25  percent 
limitation  presently  allowed  that  carrier  pursuant  to  Order  72-2-52. 

DISCUSSION  AND  BASIS  FOR  RECOMMENDATION 

As  more  fully  set  forth  in  the  draft  order,  we  believe  that  the  Board 
should  grant  Wright  the  requested  authority.   The  Board  has  previously 
authorized  other  small  certificated  carriers,  specifically.  Aspen  Airways  and 


TJ     Although  Wright  requests  an  exemption  from  the  provisions  of  Order  72-2-52, 
dated  February  14,  1972,  we  believe  that  waiver  "directly"  of  the  provisions 
of  section  207.5  would  be  more  appropriate,  since  this  would  alleviate  the 
confusion  that  would  otherwise  result  by  exempting  Wright  from  a  previously 
granted  waiver.   The  authority  granted  in  the  draft  order  would  supersede 
that  granted  by  Order  72-2-52. 
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Air  New  England  11,   to  operate  off- route  charters  up  to  the  50  percent 
limitation  requested  herein,  and  we  find  no  basis  to  distinguish  the 
instant  request  from  these  previous  cases. 


EFFECT  UPON  WORKLOAD  AND  RESOURCES 
None. 


William  B.  Caldwell,  Jr.     /-'/^■'TJ''' 


Attachment 
Coordinated: 


Genei;dJ<Ca^nsel 


PARROTT,  B-76 
Ext.  7908 

SZROM,  B-76 
Ext.  7997 


II     See  Orders  74-10-101,  dated  October  18,  1974;  73-12-.S1,  dated 
December  12,  1973;  71-10-47,  dated  October  12,  1971;  71-3-193,  dated 
March  31,  1971;  and  E-26945,  dated  June  20,  1968. 
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Now,  the  declaration  of  policy  set  forth  by  statute  in  section  102  of 
the  Federal  Aviation  Act  [49  U.S.C.  section  1302  (1970)]  includes  the 
direction  that  the  CAB  is  to  regulate,  and  I  quote,  "to  foster  sound 
economic  conditions  in  the  industry."  This  would  make  the  effect  on 
industry  rate  of  return  a  relevant  consideration  before  the  CAB  takes 
action. 

That  same  section  of  the  statute  says  the  CAB  is  to  regulate  to  pro- 
mote, and  I  quote,  "adequate,  economical,  efficient  service  at  reasonable 
charges." 

But  the  notation  memorandum  do  not  have  a  heading  to  cover  that 
purpose.  You  are  also  to  regulate  to  promote  competition,  but  your 
notation  memorandum  did  not  have  a  heading  to  cover  that,  nor  do 
you  have  any  headings  concerning  such  things  as  the  effects  on  infla- 
tion or  the  effects  on  consumers'  pocketbooks  or  any  other  kind  of  a 
public  interest  consideration. 

What  provision  of  the  Federal  Aviation  Act  requires  the  CAB  to 
give  the  greater  weight  to  the  profitability  of  carriers  than  to  these 
other  considerations,  and  perhaps  you  could  tell  us  how  did  this  tra- 
dition of  prominently  displaying  the  effect  on  industry  rate  of  return 
memorandum  come  about? 

Can  you  broaden  your  categories  from  now  on,  at  least  to  include 
competition  and  inflation? 

Mr.  O'Melia.  I  think  that  this  is  just  a  staff,  a  bureau  method  of 
setting  down  a  subject  to  the  Board  and  that  particular  title  on  the 
rate  of  return  I  am  informed  started  just  about  a  year  ago. 

Yes,  we  can  put  an  awful  lot  of  other  subjects  on  them  in  a  Board 
memo,  but  they  are  usually  covered  in  an  explanation  of  the  staff's 
recommendation.  I  think  that  particular  one  is  just  to  highlight  that 
subject  to  the  Board.  There  is  no  fast,  set  rule  that  says  that  other 
matters  should  not  be  in  the  title. 

Xow,  if  anybody  wants  to  comment  on  that 

Senator  Kennedy.  Mr.  Caldwell,  as  I  understand  it,  you  sent  a  note 
on  March  19  saying  that  on  all  future  notation  items  you  would  like  a 
section  following  the  recommendations  section  entitled  "the  effect  on 
industry's  rate  of  return." 

[The  referred  to  note  follows :] 
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civil.  AEKOMUITCS   BOAliD 


March  19,   1973 

MEMORAJTOUM 

TO:        All  BOR  Division  Heads 

FRCM:       Acting  Director 

On  all  future  notation  items  I  would 
like  a  new  section  following  the  recommendation 
section: 

Effect  On  Industry's  Rate  of  Return 


^^a^^^/^/^'^^''^^ 


William  B.    Caldwell,   Jr. 
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Why  highlight  that  particular  area  ? 

Mr.  Caldwell.  I  think  you  have  to  go  back  in  the  context  of  when 
it  was  written,  Senator.  It  was  written,  as  I  recall,  in  March  1973. 

Senator  Kennedy.  Eight. 

Mr.  Caldwell.  At  that  time  there  had  been  public  pronouncements 
by  Board  members  and  the  Chairman  that  we  should  have  one  set  of 
ground  rules  for  rates  and  the  same  set  of  ground  rules  for  routes. 
When  I  took  over  as  Bureau  Director  I  went  through  some  of  the  old 
notations.  I  was  not  satisfied  that  they  were  depicting  this  particular 
element  adequately.  Those  are  instructions  from  me  to  my  staff.  I  do 
not  believe  that  the  effect  on  the  industry  rate  of  returns  are  in  any 
other  notation  item  from  any  other  bureau  other  than  the  Bureau  of 
Operating  Rights. 

Senator  Kennedy.  Why  not  include  a  heading  on  lower  fares  or 
something  like  that  ? 

Mr.  Caldwell.  Well,  the  Bureau  of  Operating  Rights  does  not  have 
anything  to  do  with  fare  policy,  sir. 

Senator  Kennedy.  But  BOR  does  deal  with  route  entry  and  the 
effect  of  entry  may  well  be  to  produce  lower  fares  ? 

Mr.  Caldwell.  It  may  or  it  may  not  in  my  opinion.  I  do  not  think 
you  can  make  a  conclusive  case  for  either. 

Senator  Kennedy.  In  considering  new  entry,  is  the  rate  of  profits 
for  the  new  entiant — or  the  incumbent  airlines — more  important  than 
the  possibility  the  new  entrant  lowering  the  fares  for  the  consumer. 

Mr.  Caldwell.  Well,  since  I  have  been  Bureau  Director  we  have 
not  had  any  new  entrant,  if  you  are  using  the  phrase  as  I  think  you 
are  using  it. 

Senator  Kennedy.  Is  this  notation  about  industry's  rate  of  return 
still  going  to  be  highlighted  in  the  various  memos  ? 

Mr.  Caldwell.  Yes,  sir,  at  least  in  the  ones  originating  in  the  Bureau 
of  Operating  Rights. 

Senator  Kennedy.  Do  you  consider  an  applicant's  effect  on  com- 
petition or  rates  ? 

Mr.  Caldwell.  Yes,  sir. 

Senator  Kennedy.  Where  is  that  included  ?  Can  you  highlight  that, 
too? 

Mr.  Caldwell.  I  guess  we  could  break  down  the  recommendation 
into  each  individual  piece  of  it  if  we  desired. 

Senator  Kennedy.  It  seems  to  me,  if  you  are  going  to  highlight  the 
profits,  that  you  could  and  ought  to  consider  the  impact  on  fares. 

Mr.  Caldwell.  Senator,  we  probably  turnout  20  to  30  notations  a 
week,  if  not  more  than  that.  The  majority  of  them  are  routine  items. 
I  do  not  recall  a  single  instance  since  I  have  been  Director  of  the 
Bureau  of  Operating  Rights  that  a  matter  of  fare 

Mr.  Breyer,  The  question  may  not  be  practical,  but  I  tend  to  think 
it  is.  This  has  been  a  big  issue  here  for  several  days.  If  you  had  a  more 
liberal  entry  policy,  the  net  effect  of  that  would  be  to  drive  down  fares, 
if,  of  course,  the  rate  rules  were  such  that  carriers  were  free  to  lower 
their  fares. 

Could  you  not  have  a  general  section  on  the  effect  of  the  new  entrant 
on  competition.  Just  as  Mr.  O'Melia  said,  if  they  are  going  to  propose 
lower  fares,  should  that  not  be  a  plus  factor  ? 

Could  you  not  have  a  general  section,  "effect  on  competition,"  in- 
stead of  just  a  section  on  the  effect  on  the  profits  of  the  other  people 
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in  the  industry  who  are  already  there  ?  Is  there  not  something  to  high- 
light there  ? 

Mr.  Caldwell.  If  there  were  occasion,  it  would  be  covered,  yes,  sir. 

Mr.  Breyer.  There  is  no  way  to 

Mr.  Caldwell.  I  think  it  would  be  wasteful  of  paper  to  put  that 
item  on  all  of  the  notations  that  have  nothing  to  do  with  new  entry. 

Mr.  Breyer.  Here  it  says  effect  on  industry's  rate  of  return.  This 
is  marked  November  26, 1973.  None.  All  right,  I  suppose  it  is  a  normal 
heading.  It  appears  everywhere.  If  there  is  none,  you  say  none.  Well, 
could  you  not  have  effect  of  new  entry  on  competition  across  the  route, 
effect  on  fare  ?  Answer,  is  there  likely  to  be  one  ?  In  a  monopoly  route, 
I  suppose  the  answer  would  be  yes.  In  some  other  route,  the  answer 
may  be  no. 

But  should  that  not  be  highlighted  for  the  Board's  consideration 
just  as  effect  on  industry's  rate  of  return  is  highlighted  for  the  Board's 
consideration  ? 

Mr.  Caldwell.  We  could  do  it,  yes,  sir. 

Mr.  Breyer.  But  will  you  do  it  ? 

Mr.  Caldwell.  I  do  not  know.  I  will  consider  it  and  let  you  know. 

Mr.  Breyer.  You  will  write  back  ? 

Mr.  Caldwell.  Yes,  sir. 

Senator  Kennedy.  The  point  is,  at  least  it  appears  to  me,  that  this 
is  an  additional  indication  of  the  preoccupation  with  the  industry's 
profits,  rather  than  on  the  consumer  or  on  competition. 

Now,  I  may  be  mistaken  in  that,  but  let  us  look  at  what  the  statute 
provides,  and  then  look  at  what  is  outlined  in  those  particular  memo- 
randums. The  point  is  that  we  want  to  make  sure  that  the  various 
factors  affecting  the  consumer  and  competition  are  going  to  be  in- 
cluded in  the  Board's  consideration.  That  is  why  I  think  it  is  impor- 
tant that  such  a  heading  be  included. 

Mr.  O'Melia.  Senator,  these  liearings  are  certainly  useful.  We  can 
all  learn  from  this  exchange  and  improve  the  methods  of  operation, 
and  we  certainly  will. 

[On  March  25,  1975  the  chairman  of  the  subcommittee  wrote  to  the 
CAB  requesting  answers  to  several  followup  questions.  This  letter  is 
reprinted  in  full  as  an  insert  to  Mr.  Yohe's  testimony  on  Febru- 
ary 19,  1975,  p.  1131,  above.  One  of  these  questions  directed  to  Mr. 
Caldwell  is  as  follows : 

On  page  740  of  the  transcript  of  February  26,  1975,  you  were  asked  whether 
factors  other  than  or  in  addition  to  the  effect  on  rate  of  return  can,  should,  or 
will  in  the  future  be  highlighted  for  the  Board's  consideration  by  the  BOR  in 
notation  memorandums  BOR  prepares  and  submits  to  the  Board.  You  said  that 
you  would  consider  that  question  and  inform  the  subcommittee  in  writing  of 
your  determination.  1.  Could  you  please  inform  the  subcommittee  of  your  deter- 
mination on  this  question?  2.  Could  you  also  explain  in  some  detail  the  reasons  for 
the  determination  you  have  made. 

[Mr.  Caldwell's  response  follows:] 

Civil  Aeronautics  Board, 
Washington,  D.C.,  April  3,  1915. 
Re :  Page  740 

Hon.  Edward  M.  Kennedy, 
U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Kennedy  :  Please  be  advised  that  the  notations  originating  in 
the  Bureau  of  Operating  Rights  will  have  no  additional  items  "highlighted." 
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Also,  on  April  15,  1975  the  current  higlilighted  item  "Effect  on  Industry's  Rate  of 
Return"  will  be  deleted. 

The  reason  for  its  deletion  is  that  in  my  opinion  its  presentation  as  a  separate 
item  has  outlived  its  usefulness.  The  Bureau  of  Operating  Rights'  staff  will  still 
continue  to  present  in  the  discussion  section  of  its  notations  similar  material  on 
that  item  and  all  other  matters  which  we  believe  warrants  the  attention  of  the 
Board. 

Sincerely, 

WiiiLiAM  B.  Caldwell,  Je., 
Director,  Bureau  of  Operating  Rights. 


CAB   ENFORCEMENT  POLICIES 

Senator  Ivennedy.  Could  we  go  on,  Mr.  Chairman,  to  another  area, 
and  that  is  the  enforcement  issue  and  the  allocation  of  personnel  in  the 
Agency  to  the  various  enforcement  questions. 

In  our  hearings  last  week  the  subcommittee  released  data  prepared 
by  the  Board  showing  that  about  67  percent  of  the  investigative  time 
spent  by  the  Bureau  of  Enforcement  was  spent  enforcing  rules  against 
charterers,  ticket  discounting,  and  unauthorized  air  transport,  and  at 
the  same  time,  only  about  3  percent  was  spent  handling  consumer 
oriented  problems. 

[Inserted  in  the  hearing  of  February  19,  1975,  p.  760,  above.] 

Would  you  comment  on  this  ? 

Mr.  O'Melia.  Yes,  Senator,  I  did  check  on  both  of  those  statements. 
For  fiscal  year  1975  on  the  charter  aspect  of  the  Bureau  of  Enforce- 
ment they  filed  35  complaints,  and  only  2  of  them  were  charter  com- 
plaints during  the  year.  They  do  have  an  awful  lot  of  investigation 
of  charter  problems,  because  that  comes  in  from  travel  agents  and 
passengers  that  are  dissatisfied.  It  is  a  violation  of  the  Board  regu- 
lations which  they  have  to  go  out  and  check. 

I  think  each  year  the  charter  part  is  going  down,  on  the  3  percent 
of  their  budget  or  time  is  used  for  the  consumer.  The  consumer  advo- 
cate's office  usually  handles  problems  that  are  not  violations  of  the  act. 
They  are  the  suitcases  that  are  lost  and  the  people  who  have  had  poor 
service,  and  et  cetera,  where  the  Bureau  of  Enforcement  is  going  into 
the  violations. 

Now,  when  Mr.  Yohe,  who  is  the  head  of  that  office,  has  an  idea 
that  there  is  a  pattern  of  violations,  their  No.  1  group  is  denied  board- 
ing and  sent  to  the  Bureau  of  Enforcement  it  resulted  in  an  $87,000 
civil  penalty,  all  because  of  them. 

I  have  instructed  the  Board's  Executive  Director  and  Manager,  and 
we  have  been  talking  with  Mr.  Yohe,  and  since  he  appeared  up  here, 
we  have  allocated  an  economist  to  his  office  and  another  staff  member, 
and  another  attorney,  depending  on  what  his  workload  is,  representing 
the  consumer.  I  know  the  Board  wants  to  give  him  as  much  help  as 
he  needs  to  do  his  job.  If  he  needs  more  of  the  Bureau  of  Enforce- 
ment's time  and  effort,  he  will  have  that,  too. 

Senator  Kennedy.  You  are  aware  that  we  had  the  spokesman  for 
the  charter  industries  appear  on  February  19  ? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  They  described  the  Board  as  being  basically 
hostile  to  charter  travel.  Mr.  Hinkley  called  the  Board  biased  against 
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the  supplementals  in  favor  of  the  scheduled  carriers.  Is  there  anything 
to  this  charge  ? 

Mr.  O'Melia.  No,  sir.  That  is  why  I  used  the  number  of  complaints 
that  were  filed  against  them  the  last  fiscal  year.  I  think  the  enforce- 
ment efforts  are,  they  have  no  favorites.  They  are  impartial.  They 
will  go  wherever  people  say  there  is  a  violation,  and  they  will  run  it 
down.  I  think  that  the  supplemental  carriers  are,  when  I  left  the 
Bureau  of  Enforcement  they  were  very  proud  of  the  way  they  were 
handling  their  charter  problems  as  well  as  the  scheduled  airlines 
charter  problems.  They  had  through  the  years  been  changing  their 
methods  of  handling  them,  I  think  probably  99  percent  pure,  like 
Ivory  soap.  The  coffee  shop  operators  were  gone,  the  strandnigs  over- 
seas to  the  students  and  charter  people  have  been  stopped  due  to  the 
changes  in  the  Board's  regulations. 

I  think  that  Mr.  Hinkley  and  the  other  supplementals,  from  my 
viewpoint,  the  violations  today  of  charters  are  technical.  The  affinity 
groups  are  legitimate,  and  maybe  out  of  150  people  or  350  people  some 
people  added  that  are  not  members.  I  think  that  is  solvable  with  a 
little  more  effort  from  both  the  Bureau  of  Enforcement  and  from 
the  industry  itself.  I  think  they  are  doing  a  good  job. 

Senator  Kennedy.  Well,  is  not  part  of  the  problem  the  fact  that 
rules  that  are  directed  toward  the  charter  carriers  are  so  restrictive, 
and  therefore  the  possibilities  of  violating  them  are  so  increased,  that 
just  by  the  nature  of  the  problem  you  are  going  to  have  a  good  deal 
more  activity  directed  toward  them  than  in  these  other  areas.  I  under- 
stand if  there  are  two  or  three  people  that  are  not  members  of  the 
affinity  program  that  you  could  hold  up  a  plane  or  take  rather  drastic 
action  in  terms  of  the  rest  of  the  travelers.  This  is  a  point  that  the 
supplementals  make,  and  they  point  out  that  there  are  other  areas 
which  are  much  more  important  in  terms  of  the  basic  consumer's 
interest  that  ought  to  be  pursued,  but  they  believe  that  there  is  a 
preoccupation  with  the  charter  carriers  and,  as  a  result,  they  feel 
harassed  and  they  and  others  make  the  point  that  this  draws  a  good 
deal  of  your  resources.  The  broader  consumer  issues  which  are  more 
related  to  the  scheduled  carriers  go  unanswered. 

This  is  all  against  the  background  where  charter  carriers  are  at- 
tempting to  provide  lower  cost  transportation  to  the  public.  How  do 
you  react  and  respond  to  that? 

Mr.  O'Melia.  Well,  you  are  very  perceptive.  You  have  put  your 
finger  right  on  the  problem  of  affinity  flights.  The  Board  several  times 
has  signaled  that  the  affinity  charter  flights  should  be  discontinued 
because  they  discriminate  and  they  are  hard  to  enforce. 

We  have  been  haviiig  hearings  with  Senator  Cannon  on  trying  to 
find  a  substitute  for  affinity  charters  that  will  not  have  the  problems 
of  enforcement  that  you  now  have. 

To  go  back  to  an  earlier  statement,  I  do  not  believe  the  Bureau  of 
Enforcement  has  ever  stopped  any  affinity  flight  from  going  out.  The 
carrier  well  knows  that  if  it  is  in  an  illegal  flight  they  are  subject 
to  enforcement  action. 

Now,  as  to  the  third  question,  that  they  are  utilizing  too  much  of 
their  small  staff'  on  the  charter  area  instead  of  going  out  with  the 
scheduled  carrier,  I  do  not  think  that  will  stand  today.  I  think  they 
have  some  very  major  cases,  a  grand  jury  in  New  York  involving  23 
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scheduled  carriers  right  now,  which  were  taking  an  awful  lot  of  time 
and  effort  in  the  last  year  in  both  investigations  and  attorneys.  I 
would  rather  not  get  into  a  discussion  of  that  case  because  it  is  before 
the  grand  jury. 

[This  case  is  described  in  detail  in  the  testimony  of  iMr.  Hinckley  on 
February  19, 1975,  pp.  937^5,  above.] 

I  think  that  80  percent  of  wliatever  they  do  is  probably  consumer 
minded  in  trying  to  solve  the  problems  for  the  consumer. 

Senator  Kennedy.  Is  not  the  basic  question  really  why  should  any- 
body not  be  able  to  travel  on  a  charter  plane.  Why  should  they  have 
to  be  a  member  of  these  affinity  groups? 

Mr.  O'Melia.  Well,  I  think  my  testimony  before  Senator  Cannon 
on  this  point  was  that  because  of  the  Federal  Aviation  Act  and  the 
way  that  they  charter  flights,  the  supplemental,  their  authority,  they 
are  supplemental  to  the  scheduled  carriers,  and  therefore  there  has 
to  be  a  distinction  between  a  charter  passenger  and  an  individually 
ticketed  passenger  on  a  regularly  scheduled  service. 

[The  testimony  referred  to  was  given  before  the  Senate  Subcom- 
mittee on  Aviation  of  the  Committee  on  Commerce  on  February  13, 
1975.  The  topic  of  the  hearing  was  S.  421,  the  Low-Cost  Air  Trans- 
portation Act,  introduced  by  Senator  Cannon  for  himself  and  Senator 
Kennedy  on  January  27,  1975.  As  of  June  1,  1975,  no  further  action 
has  been  taken  by  the  Aviation  Subcommittee  on  this  bill.] 

Mr.  O'IMelia.  Now,  to  keep  this  distinction,  the  Board  has  through 
the  yeai"s  devised  many  different  types  of  charters,  all  toward  trying 
to  get  more  people  to  fly  at  low  rates.  But  the  distinctions  have  always 
been  taken  into  court  and  have  been  challenged,  and  the  court  wanted 
to  lower  that  distinction.  There  were  court  cases  that  set  forth  just 
what  the  Board  could  do  in  this  area,  so  I  suggested  to  Senator  Cannon 
that  the  Board  was  hampered  in  trying  to  do  what  it  wanted  to  do  in 
the  charter  market  because  of  the  legal  problems,  and  then  suggested 
an  amendment  to  section  101  to  try  and  make  it  easier  for  the  Board 
to  come  out  with  meaningful  charter  regulations. 

[Subsequently,  Mr.  Elias  C.  Rodriguez,  assistant  to  Mr.  O'Melia, 
identified  the  cases  referred  to  as  the  following :  American  Airlines  v. 
CAB,  348  F.  2d  349  (D.C.  Cir.  1965) ;  American  Airlines  v.  CAB,  365 
F.  2d  939  (D.C.  Cir.  1966) ;  Pan  A?nerican  World  Airways  v.  CAB, 
380  F.  2d  770  (2d  Cir.  1967),  a  firmed  hy  an  equally  divided  court, 
391  U.S.  461  (1968) ;  Saturn  Airways  v.  CAB,  483,  F.  2d  1284  (D.C. 
Cir.  1973 ;  (Pan  Amsrica^i  World  Airways  v.  CAB,  517  F.  2d  734  (2d 
Cir.  1975).] 

Senator  Kennedy.  Mr.  Hinckley  also  points  out  that  the  CAB  does 
very  little  about  rebating  and  discounting,  while  Justice  brought 
criminal  charges  against  scheduled  carriers,  but  the  CAB  has  assessed 
the  penalties  and  tried  to  lift  the  certification  of  the  supplemental 
carriers. 

The  charter  airlines  also  brought  out  that  flights  can  be  halted 
through  a  Board  telegram  merely  informing  the  carrier  of  irregulari- 
ties aboard  a  specific  flight  without  any  specific  notice  as  to  what  those 
irregularities  are;  that  a  respondent  in  an  enforcement  proceeding  has 
no  right  to  take  depositions  or  conduct  discovery  prior  to  the  proceed- 
ing; and  that  the  penalties  can  be  levied  even  where  the  airline  not 
only  did  not  intend  the  irregularities,  but  who  took  major  precautions 
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to  avoid  them.  This  would  almost  suggest  that  the  procedures  are 
pretty  well  stacked  against  the  charter  carriers. 

Mr.  O'Melia.  No,  sir,  the  same  procedures  in  filing,  where  there  is  a 
violation  in  the  Board's  regulations,  the  Bureau  of  Enforcement  has 
several  courses.  They  can  slap  the  wrist,  a  first  warning  that  you  have 
violated  where  it  is  technical. 

A  second  thing  they  can  do  is  request  civil  penalties,  or  if  there  is 
a  violation,  they  can  come  in  and  agree  to  a  cease  and  desist  order.  The 
two  worse  things  that  could  happen  would  be  the  Bureau  of  Enforce- 
ment would  recommend  suspension  or  final  revocation  of  their  license. 

The  charter  people  or  the  scheduled  airlines  or  the  foreign  schedule 
of  the  scheduled  airlines  that  are  in  this  business ;  if  they  have  a  case 
that  is  coming  before  the  Bureau  of  Enforcement  and  is  not  settled,  it 
is  assigned  to  an  administrative  law  judge  who  has  a  hearing,  and  then 
it  gets  up  to  the  Board  for  a  final  action. 

I  think  3^ou  had  more  than  one  question  in  your  comment,  Senator; 
but  on  the  rebating  and  discounting,  this  has  been  a  massive  investiga- 
tion by  the  Bureau  of  Enforcement  over  the  years.  When  there  Avere 
only  nine  investigators,  we  worked  closely  with  the  lATA  investi- 
gators in  New  York  and  at  other  airports  trying  to  establish  cases 
against  the  North  Atlantic  carriers  on  discount  and  rebate.  I  do  not 
know  how  many  hundreds  of  thousands  of  dollars  have  been  paid  in 
civil  penalties  as  a  result  of  these  investigations. 

So,  I  would  like,  if  you  wish,  an  analysis  of  the  cases  the  bureau  has 
had,  supplemental  versus  scheduled"  carriers,  both  foreign  and 
domestic.  We  would  be  happy  to  give  you  such  a  carrier. 

CAB  ACTIONS  REGARDING  AIR  EUROPE   (TIJUANA  TO  LUXEMBOURG  SERVICE) 

Senator  Kennedy.  Are  you  familiar  with  the  Air  Europe  case  ?  Mr. 
Beckman,  counsel  for  Air  Europe,  made  some  strong  allegations  to  this 
subcommittee  in  his  testimony  of  February  19.  He  mentioned  that  dur- 
ing the  summer  of  last  year  the  press  carried  stories  attributed  to  CAB 
officials  that  Air  Europe  was  illegally  forced  down  in  U.S.  territory. 
Would  this  kind  of  a  statement,  if  made  by  an  official  or  an  employee 
of  the  CAB,  be  contrary  to  the  rules  and  regulations  of  the  Board? 

Mr.  O'Melia.  I  do  not  know  just  what  they  are  being  accused  of 
saying.  I  know  that  Mr.  Beckman  filed  a  lawsuit  against  the  Board, 
and  a  deposition  from  Mi-.  Heye,  our  general  counsel,  and  maybe 
others,  but  I  undei*stand  the  court  threw  the  case  out. 

[See  Mr.  Beckman's  testimony  of  February  19,  1975,  pp.  945^9, 
above.] 

Mr.  O'Melia.  Personally,  I  had  no  conversations  or  discussions  with 
anybody. 

Senator  Kennedy.  Do  you  know  if  the  CAB  had  made  a  determina- 
tion about  the  legality  of  Air  Europe? 

Mr.  O'Melia.  If  they  have,  I  will  certainly  get  it  for  you. 

Senator  Kennedy.  As  I  understand  it,  the  decision  has  not  been 
made  whether  they  are  legal  or  illegal.  Is  that  right? 

Mr.  O'Melia.  Does  anybody  have  an  opinion  ? 

Senator  Kennedy.  Is  Mr.  Rector,  the  Director  of  the  Bureau  of  In- 
ternational Affairs,  CAB,  here?  Could  you  come  up  here? 

Has  a  decision  on  Air  Europe  been  made  ? 

Mr.  Rector.  Well,  as  I  understand  it,  from  public  statements  that 
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:Mr.  Beckman  and  other  Air  Europe  spokesmen  have  made,  it  is  by  de- 
sign that  they  do  not  desire  to  submit  this  to  the  Civil  Aeronautics 
Board.  So,  it  is  a  question  that  they  purposely  would  not  submit  to  the 
jurisdiction  of  the  Civil  Aeronautics  Board.  They  contend  that  such 
an  operation  would  not  be  subject  to  CAB  jursidiction. 

Senator  Kexxedy.  Without  certification,  do  you  have  any  jurisdic- 
tion, or  would  you  have  had  any  jurisdiction  over  them  ? 

Mr.  liECTOR.'^In  this  case,  yes,  sir,  I  tlihik  we  would. 

Senator  Kenxedy.  What,  if  anything,  did  you  do  to  exercise  any 
jurisdiction? 

Mr.  Rector.  Well,  there  was  a  letter  from  the  Civil  Aeronautics 
Board  to  the  FAA  requesting  that  their  overflight  privileges  or  right 
or  entitlement  be,  I  am  not  sure  revoked  is  the  proper  word,  but  that 
permission  not  be  granted. 

Senator  Ivennedy.  And  what  did  the  FAA  say  ? 

Mr.  Eector.  I  am  not  fully  familiar  with  that,  sir,  but  I  understand 
your  stafi"  has  this  correspondence  or  memorandum.  I  do  not  have  it 
available  to  me. 

Senator  Kennedy.  The  FAA  said  no.  They  did  not  think  that  you 
had  jurisdiction,  or  that  they  had  jurisdiction. 

Mr.  Rector.  Well,  in  fact  the  question 

Senator  Kennedy.  They  did  not  think  it  Avas  unlawful. 

Mr.  Rector.  I  am  not  sure  of  that  interpretation.  But  in  fact.  Air 
Europe  did  not  operate,  so  the  question  was  not  resolved. 

Senator  Kcnnedy.  Did  you  ever  speak  to  anybody  in  the  press  about 
this? 

jNlr.  Rector.  Yes,  I  did. 

Senator  Kennedy.  Would  you  tell  us  about  it. 

Mr.  Rector.  I  received,  oh,  two  or  three  phone  calls  from  members 
of  the  press,  at  their  initiative,  but  of  the  statements  you  did  recite,  I 
can  assure  you  that  I  did  not  make  such  statements,  or  to  my 
know^ledge. 

Senator  Kennedy.  Well,  could  you  reconstruct  your  statements,  to 
the  best  of  your  ability  ? 

Mr.  Rector.  Yes.  1  received  inquiries  from  members  of  the  press, 
and  they  asked  me  questions  about  the  Air  Europe  operation.  I  said 
yes,  that  the  Board  staff  had  looked  at  that  situation  and  that  the  FAA 
had  been  requested  to  not  grant,  or  to  in  effect  deny  their  operation 
over  the  United  States. 

Senator  I^nnedy.  Did  you  indicate  to  them  that  you  made  a  deter- 
mination, a  final  determination,  or  that  the  FAA 

Mr.  Rector.  I  am  not  sure  that  I  indicated  that,  but  in  fact,  yes, 
there  had  been  a  staff  determination  that  this  Avas  an  operation  that 
was  presumptively  within  the  definition  of  foreign  air  transportation, 
as  defined  in  the  Federal  Aviation  Act,  yes. 

Senator  Kennedy.  Had  the  Board  made  a  decision  ?  What  is  your 
policy,  Mr.  Chairman?  Do  you  let  staff  people  go  out  and  talk  to 
members  of  the  press  about  staff  decisions  when  the  Board  has  not 
acted  ? 

Mr.  O'Melia.  No. 

Senator  Kennedy.  This,  according  to  the  people  involved,  resulted 
m  closing  down  of  the  operation.  Do  you  talk?  I  mean,  is  this  a 
common 
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Mr.  Rector.  Am  I  responsive  to  inquiries  from  the  press?  Yes, 
I  think  appropriate  inquiries  about  actions  of  the  Board,  I  think  yes, 
1  am. 

Senator  Kennedy.  Had  the  Board  taken  any  action? 

Mr.  Rector.  Yes ;  the  Board  had  sent  a  letter  to  the  Federal  Avia- 
tion Administration. 

Senator  Kennedy.  But  had  they  taken  any  action  about  its  legality? 

Mr.  Rector.  In  fact  there  was  nothing.  The  Air  Europe  concept  was 
specifically  designed  to  not  submit  themselves  to  Board  jurisdiction, 
or  at  least  in  their  view.  And  that  w^as  the  specific  intent  of  the  Air 
Europe  operation,  according  to  their  own  statements  and  according 
to  the  finding  in  the  recent  court  case. 

Senator  Kennedy.  Mr.  West,  did  you  want  to  say  something? 

Mr.  West.  Senator,  I  think  there  may  be  a  serious  question  about 
the  Board's  jurisdiction  in  this  regard,  and  I  would  read  that  trans- 
portation, or  interstate  air  transportation  is  described  as  taking  place 
in  the  United  States  or  any  place  outside  thereof,  whether  such  com- 
merce moves  wholly  by  aircraft  or  partly  by  aircraft  and  partly  by 
any  other  forms  of  transportation.  So,  the  only  point  I  make  on  this 
is  that  the  matter  never  has  come  before  he  Board  that  I  am  aware 
of,  in  any  formal  way,  because  the  thing  never  did  get  oil  the  ground. 
It  was,  as  I  recall,  set  up  a  bit  strangely,  in  that  it  was  operating  out 
of  Tijuana,  I  believe  it  was,  but  restricted  the  sale  of  tickets  to  within 
the  United  States.  This  was  my  understanding  of  the  operation  and  it 
was  raised  in,  I  might  sayj  in  connection  with  the  bilateral  negotia- 
tions that  were  then  ongoing  with  Mexico.  There  was  considerable 
conversation  about  it. 

I  think  some  serious  questions  reside  in  my  mind,  at  any  rate,  about 
whether  or  not  it  is  a  legal  operation.  But,  I  do  not  recall  anyone 
on  the  Board  actively  engaging  in  any  efforts  to  prevent  it  from  get- 
ting off  the  ground  in  terms  of  its  own  economic  interests. 

I  think  these  questions  that  were  raised  may  have  had  effect  on  it, 
but  I  do  not  think  there  was  any  attempt  to  sabotage  the  thing  as  such. 

Senator  Kennedy.  But,  Mr.  West,  I  think  the  questions  you  raised 
here  about  whether  the  Board  does  or  does  not  have  jurisdiction,  are 
matters  that  ought  to  be  decided  by  the  Board  or  in  a  court. 

Mr.  West.  Ultimately  it  would  be  and  it  should  be. 

Senator  Kennedy.  It  should  be,  and  not  be  prejudiced  by  statements 
or  comments  from  the  staff. 

Mr.  West.  I  agree  with  that.  Senator. 

Senator  Kennedy.  And  whether  or  not  the  Director  was  quoted 
correctly,  whether  or  not  any  of  those  stories  that  were  attributed 
to  him  are  accurate,  it  does  seem  to  me  that  prior  to  the  time  a  decision 
is  made  by  the  Board,  that  these  matters  should  not  be  discussed 
publicly. 

Mr.  Rector.  Senator,  I  would  like  to  correct  the  inference  you  left 
there.  Any  discussion  that  I  had  with  the  press  were  after  those  state- 
ments appeared  in  the  press,  and  after  the  Board  acted  by  sending 
the  letter  to  the  Federal  Aviation  Administration.  I  had  no  contact 
with  the  press  prior  to  that.  I  think  the  correspondence  may  show  that. 

Senator  Kennedy.  We  are  going  to  have  a  cloture  vote  at  half  past 
12,  which  means  we  have  about  15  more  minutes.  There  are  two  areas 
that  I  would  like  to  get  into  before  we  end. 
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CONTACTS   BETWEEN   THE   CAB   AND   INDUSTRY 

One  is  the  area  of  ex  parte  contacts  which  numbered  769  in  calendar 
year  1974.  I  want  to  indicate  at  the  outset  that  I  am  making  absohitely 
no  implication  of  impropriety  concerning  any  of  these  contacts.  What 
I  am  interested  in,  is  to  find  out  what  your  view  is  on  these  contacts. 

Can  you  give  some  idea  of  the  kinds  of  things  that  are  discussed 
during  these  visits  or  conversations  ?  Do  you  discuss  proposals,  regu- 
lations, rules,  policies?  Do  you  discuss  impending  proceedings? 

Mr.  O'Melia,  I  think  you  can  appreciate  that  the  most  visitors  I 
have  had  in  the  last  year  were  courtesy  calls  where  I  had  been  just 
appointed  as  a  member  of  the  CAB,  and  then  recently  as  Acting 
Chairman. 

The  carriers  would  come  in  to  introduce  themselves  and  their  staffs 
occasionally.  I  have  always  had  an  open-door  policy  with  anybody 
that  wanted  to  come  in  to  see  me. 

As  I  indicated  earlier,  no  ex  parte  communications  on  anything 
that  is  pending  before  a  hearing  examiner,  or  about  to  be,  which  does 
not  mean  that  they  cannot  come  in  and  talk  about  other  matters  before 
the  Board,  as  long  as  there  is  not  a  hearing  involved. 

I  have  had  people  sitting  in  the  office  that  come  in  without  appoint- 
ments. I  have  had  appointments  that  have  canceled  appointments.  I 
personally  feel  that  the  more  I  know  about  the  industry,  the  better. 

Senator,  you  are  very  familiar  with  the  New  England  case  and 
air  transportation  in  New  England  when  I  first  became  a  member. 
So  I  would  be  better  prepared,  I  went  to  Maine,  New  Hampshire, 
Vermont,  Boston,  just  to  get  a  feel  and  talk  to  the  experts  in  the  cities 
and  the  port  authority,  and  to  pick  their  brains  on  what  they  know 
about  the  subject. 

I  do  not  know  if  I  have  been  responsive  the  way  you  wish,  but  you 
may  want  to  get  the  views  of  the  other  members. 

Senator  Kennedy.  What  do  you  think  should  really  be  done  about 
that? 

Mr.  O'Melia.  It  is  difficult.  Senator.  You  can  isolate  yourself  com- 
pletely, you  know,  zero.  You  just  do  not  talk  to  anybody  in  this 
industry.  You  could  cut  off  your  subscriptions  to  magazines  and  news- 
papers and  TV,  so  you  do  not  talk  to  anybody.  But,  on  the  other  end 
of  the  spectrum  you  have  a  duty  not  only  to  regulate  but  to  promote 
the  aviation  industry.  And,  to  promote  it  means  going  out  and  talking 
to  different  segments  of  the  industry,  so  that,  at  least  in  my  own  view, 
there  is  an  awful  lot  I  do  not  know  about  rates  or  about  other  parts 
of  this  industry.  My  learning  curve  is,  I  hope,  moving  up.  I  want  to 
learn.  The  best  way  you  can  do  it  is  to  talk  to  the  experts. 

Now,  that  is  at  both  extremes.  If  the  result  of  our  talking  to  the 
industry,  and  these  numbers  do  indicate  a  substantial  amount,  is  the 
criticism  in  the  public  mind  that  we  are  talking  to  too  many  of  the 
people  we  regulate,  that  is  a  hypothetical  question. 

Senator  Kennedy.  It  would  appear  that  there  has  been  a  strong 
tendency  among  Board  members  to  talk  with  the  industry  rather  than 
what  would  be  considered  to  be  other  public  interest  groups,  or  even 
news  personnel  who  are  giving  attention  to  various  Board  decisions. 

I  think  if  you  look  at,  for  example,  the  public  speeches  made  by 
Board  members,  most  of  them  have  been  before  industry-related 
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groups  rather  than  outside  groups  or  the  general  public.  Public  state- 
ments could  have  a  real  impact  in  terms  of  public  education  in  and 
awareness  of,  many  of  the  problems  that  you  talk  about  here.  I  think 
that  those  who  would  make  the  point  that  you  do  not  do  enough  in 
this  regard  could  look  at  the  contacts  that  were  made,  and  they  would 
have  a  strong  case. 

Would  any  of  the  other  members  like  to  make  any  general  comments 
on  this  problem  ? 

As  you  are  aware,  the  Federal  Energy  Agency,  the  Trade  Com- 
mission of  the  Department  of  Transportation,  and  the  Food  and 
Drug  Administration  all  have  an  established  procedure  for  noting 
meetings  and  conversations  in  logs.  Certain  types  of  meetings  are 
placed  automatically  on  the  public  record.  Would  this  not  make  sense 
for  the  CAB  as  well? 

I  would  be  interestd  in  a  general  comment  on  this  issue  from  other 
members  of  the  Board,  whether  you  think  something  ought  to  worked 
out  and  what  specific  measures  you  might  propose. 

Mr.  GiLLiLLAND.  I  would  make  a  little  comment  on  it.  Just  based  on 
what  I  would  say  my  own  observation  is,  I  must  say  I  think  the  matter 
is  exaggerated.  There  are  two  or  three  ways  of  looking  at  it. 

I  have  one  good  friend  on  the  Board  I  have  served  with  for  many 
years,  who  I  think  makes  a  practices  of  throwing  everybod}^  out  of 
the  office  that  represents  industry,  as  soon  as  he  approaches.  That  is  one 
way  of  doing  it.  He  will  probably  speak  for  hmiself  pretty  soon. 

Well,  I  have  always  been  just  the  opposite.  Ever  since  I  had  anything 
either  in  the  practice  of  law  or  in  public  life,  my  door  is  opened  to 
anybody  who  wants  to  come  through  that  door.  It  has  resulted  a  great 
many  times  in,  I  know  over  a  period  of  years,  in  a  lot  of  wasted  time 
that  I  could  have  occupied  better  some  other  way  than  talking  to  the 
folks  that  come  in. 

But  that  is  about  all  that  it  amounts  to  within  my  observation.  I  do 
not  think  I  have  known  of  anybody  on  the  Board  who  I  ever  had  the 
slightest  suspicion  of  being  influenced  improperly  by  any  such  address. 
I  do  not  know  of  anybody  on  the  Board  who  I  think  ever  talked  about  a 
pending  case  during  the  time  I  have  been  there  with  any  representative 
of  the  industry,  ex  parte,  or  any  of  that  kind. 

Mr,  IVIiNETTi,  I  do  not  know  whether  Judge  Gillilland  was  referring 
to  me  or  not. 

Mr.  Gillilland.  That  is  who  I  was  referring  to, 

Mr.  MiNETn.  I  do  not  throw  industry  members  out.  I  do  permit  them 
to  come.  You  cannot  keep  them  out.  But  I  will  say  this,  and  when  they 
do  come  before  me,  no  matters  pending  before  the  Board  are  ever  dis- 
cussed, and  most  of  the  calls  are  just  courtesy  calls. 

Now,  we  do  have  conversations  with  industry  people,  but  these  are 
very  general  in  nature.  Most  deal  with  sucli  topics  as  the  recent  trends 
in  a  particular  carrier's  passenger  traffic,  or  the  success  of  a  newly 
inaugurated  service,  or  the  plans  for  aircraft  acquisition,  or  general 
corporate  developments,  but  no  one  ever  discusses  any  matters  pending 
before  the  Board.  Very  frequeptly,  the  office  visits  will  be  merely 
courtesy  calls  to  introduce  new  airlines,  executives  or  when  top  execu- 
tives happen  to  be  in  town,  in  Washington,  In  most  cases  the  presidents 
come  in,  and  they  do  not  come  in  by  prior  appointment  in  most  cases. 
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They  just  happen  to  be  in  the  building,  and  they  come  in,  and  stop  in, 
and  say  hello. 

But  1  do  not  know  what  purpose  they  serve,  but  you  cannot  keep  them 
out. 

Mr.  West.  My  experience  was,  when  1  first  came  on  the  Board, 
coming  from  a  background  where  I  had  had  no  exposure  to  the  avia- 
tion industry,  I  suppose  I  sort  of  wanted  to  see  what  sort  of  an  animal 
was  up  there,  but  they  came  by  in  great  numbers  and  did  introduce 
themselves,  and  I  must  say  that  in  all  cases  they  seemed  to  me  to  be 
extremely  careful  not  to  inject  any  improper  subject  matter  into  the 
conversations.  They  were  extremely  general. 

I  have  of  course  had  an  open-door  policy  and  was  anxious  to  meet 
and  visit  with  them  in  general  terms  as  Mr,  Minetti  outlined.  There 
has  been  a  noticeable  dropping  olf  of  that  sort  of  thing  due,  of  course, 
to  the  fact  that  I  have  been  on  the  Board  for  a  while,  and  I  think  there 
has  been  a  dampening  effect  of  some  publicity  surrounding  contacts, 
and  I  am  not  sure  that  it  is  altogether  good  policy  that  you  be  re- 
stricted from  ever  coming  in  contact  with  them  or  even  that  the  atmos- 
phere is  such  that  you  have  to  be  extremely  concerned  about  visiting 
with  them. 

I  realize  the  threat  and  concern  that  you  have  and  that  the  people 
have  with  regard  to  improper  influences,  but  I  think  that  is  always 
going  to  be  a  matter  of  individual  integrity  insofar  as  the  Board  mem- 
ber is  concerned,  and  if  he  intends  to  be  influenced  by  someone,  he  will 
find  a  way  to  do  so,  and  I  am  not  sure  that  above  sort  of  superficial 
rules  and  regulations  with  regard  to  these  things  are  very  workable, 
Senator. 

I  will  be  very  candid  with  you.  Now,  I  have  not  had  any — I  do  not 
have  lunch  with  them  anymore  unless  they  want  to  go  downstairs  in 
the  Hot  Shoppe  and  go  dutch  treat,  and  they  do  not  like  that  food 
much  better  than  I  do,  so  we  have  not  had  too  much  conversation  in 
that  regard,  but  I  am  not  sure  it  is  altogether  an  easy  situation  to 
answer. 

Senator  Kennedy.  You  can  understand  there  may  be  a  problem 
when  these  contacts  are  viewed  against  the  background  of  such  irregu- 
larities as  the  route  moratorium.  After  all,  it  is  true  that  there  were 
various  informal  contacts,  and  that  without  a  formal  Board  decision, 
it  was  informally  decided  that  there  would  not  be  any  new  route  ex- 
tensions. That  was  apparently  based  on  informal  kinds  of  contact. 
Then  again  we  had  the  minimum  charter  rates  case,  where  again  it 
appeared  to  be  informal  contacts  with  the  staff  which  filtered  back  up 
to  the  Board  and  resulted  in  certain  decisions  being  made. 

And  third,  with  regard  to  rate-setting,  some  airlines  that  propose 
higher  fares  and  some  lower  fares,  eventually,  again  through  informal 
contacts,  a  certain  figure  is  worked  out.  We  have  all  of  these  decisions, 
on  the  one  hand,  apparently  being  made  on  the  basis  of  informal  con- 
tacts, and  then  on  the  other  hand,  we  have  the  wide  range  of  appar- 
ently innocuous  contacts  that  are  made.  I  suppose  the  question  is,  how 
do  you  assure  the  public  that  there  is  not  any  connection  between  the 
two.  I  think  that  is  what  we  are  dealing  with. 

I  am  not  suggesting  that  there  has  been  any  connection.  I  am  just 
pointing  out  what  the  testimony  has  been.  I  think  what  really  is  most 
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important,  is  the  public's  perception  of  this.  It  is  both  the  facts  and 
what  the  public  perceives  the  facts  to  be,  that  we  are  dealing  with.  So 
I  do  not  suggest  that  there  is  any  reason  to  question  the  integrity  of 
any  of  the  Board  members  on  any  one  of  these  issues,  but  we  are  con- 
sidering, as  well,  the  second  factor. 

Mr.  West.  I  am  aware  that  the  appearance  of  a  fair  hearing  and  a 
fair  opportunity  and  fair  treatment  is  oftentimes  as  important  as  the 
fact  that  you  oftentimes  receive  fair  treatment,  and  I  am  not  at  all 
arguing  that  there  is  not  a  basis  for  concern  about  kind  of  a  persuasive 
influence. 

But  I  am  a  bit  disturbed  that  there  may  be  some  rules  that  almost 
require  you  to  live  in  a  vacuum  to  prevent  you  from — now,  I  have  been 
accused  of  not  being  an  expert  in  this  field,  and  I  plead  quilty,  but  I 
am  not  sure  how,  if  we  are  restricted  to  almost  a  vacuum-like  atmos- 
phere, that  we  would  be  able  to  even  determine  wihat  the  questions 
are,  let  alone  the  solutions,  and  there  is  a  problem  in  my  own  mind 
about  how  to  conduct  myself. 

I  came  from  the  bench  in  which  the  rules  are  more  clearly  defined. 
In  all  fairness,  you  have  to  be — you  understand  what  matters  can  be 
discussed  and  under  what  circumstances,  but  here  we  are  in  a  quasi- 
judicial  situation,  and  it  is  different,  and  I  have  not  yet  defined  or 
determined  the  difference  that  exists. 

In  some  respects,  we  are  held  to  the  same  rigid  standards  that  a 
court  is  held,  with  regard  to  making  decisions,  and  yet,  we  are  deter- 
mining policy  in  which  all  sorts  of  inputs  should  be  received  before 
3^ou  can  make  very  much  of  a  quality  decision,  and  where  I  can  obtain 
that  is  a  bit  of  a  problem  without  some  contact  with  the  industry. 

Senator  Kennedy.  Well,  this  is  obviously  something  you  have  all 
thought  about.  I  do  think  that  you  might  give  consideration  to  what 
these  other  agencies  have  done  in  the  past,  and  make  a  determination 
whether  those  procedures  which  have  been  followed,  or  any  others, 
would  make  sense.  I  think  that  the  public's  perception  of  this  is  a  very 
real  issue,  and  I  would  think,  in  terms  of  your  own  interest,  that  it 
makes  some  sense  as  well. 

Certainly  the  Congress  is  not  immune  to  this  particular  problem  as 
well,  but  I  do  think  that  the  requirement  of  periodic  election  imposes 
on  us  a  degree  of  accountability  that  does  not  check  the  agencies. 
Therefore,  I  do  believe  that  the  people  have  a  right  to  some  extra 
measure  of  protection  in  agency  procedure.  It  does  seem  to  me  that 
procedures  which  have  been  followed  in  other  agencies  are  useful,  and 
I  would  hope  you  get  a  chance  to  examine  them,  Mr.  O'Melia,  to  see 
whether  any  of  them  would  serve  the  interests  of  the  Board  members 
as  well.  I  do  not  think  we  are  talking  about  attempting  to  put  people 
in  a  vacuum. 

The  Food  and  Drug  Administration  people  have  got  to  talk  to  the 
drug  companies.  I  understand  that.  But  i:)eople  have  a  right  to  know 
something  of  the  nature  of  those  kinds  of  discussions.  The  Judiciary 
Committee,  of  which  I  am  a  member,  found  that  Harold  Geneen  talked 
to  22  Cabinet  officials,  not  about  the  ITT  case,  but  about  general 
antitrust  policy,  and  the  moment  it  appeared  that  the  decision  had 
been  made  on  that,  Mr.  Geneen  stopped  coming  to  talk  to  Cabinet 
officials  about  general  antitrust  policy.  And  I  think  he  was  probably 
doAvn  there  talking  general  antitrust  policy.  I  don't  know  whether 
you  can  blame  anyone  for  talking  to  him  or  not.  but  nonetheless,  I 
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do  think  it  is  something  that  one  ong:ht  to  take  a  look  at  to  see  whether 
a  change  in  the  agency  procedure  makes  some  sense. 

I  think  the  issue  of  public  confidence  is  extremely  important  in  this 
area,  and  I  think  it  can  be  substantially  strengthened  in  terms  of 
the  decisionmaking  and  rulemaking  with  such  a  system,  and  I  would 
hope  that  you  could  develop  such  a  system. 

Mr.  O'Melia.  We  would  be  happy  to  develop  it. 

Senator  Kennedy.  OK.  Fine. 

[The  following  correspondence  between  the  chairman  of  the  sub- 
committee and  Mr.  John  E.  Robson,  who  became  a  member  of  the 
Board,  and  the  Chairman  of  the  CAB  on  April  21,  1975,  which  per- 
tains to  the  above  testimony,  follows :] 

U.S.  Senate, 
May  17,  1975. 
Hon.  John  E.  Robson, 
Chairman,  Civil  Aeronautics  Board, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  I  have  just  learned  of  your  unprecedented,  voluntary 
disclosure  of  your  investments  and  previous  business  ties  and  the  placement  of 
your  investments  into  a  "blind"  trust. 

Such  forthright  openness  is  extremely  helpful  in  reinstilling  public  con- 
fidence in  our  Government  agencies  in  these  post-Watergate  days.  Your  actions 
will  provide  a  salutary  example  for  other  Federal  regulators. 

In  our  discussions  prior  to  your  confirmation  you  also  indicated  your  concern 
over  the  need  to  provide  greater  public  disclosure  of  communications  between 
agencies  and  outsiders  while  not  inhibiting  the  flow  of  information  available  to 
the  Government.  I  have  introduced  legislation,  S.  1289,  to  establish  statutory 
requirements  for  the  logging  of  contacts  between  Government  officials  and  persons 
outside  the  Government  and  for  the  publication  of  calendars  of  private  meetings. 
In  hearings  on  this  bill  last  month,  the  subcommittee  learned  that  a  number 
of  agencies  have  adopted  administrative  requirements  relating  to  maintaining 
records  of  contacts  and  public  calendars  similar  to  those  provided  in  my  bill. 
These  agencies  have  found  these  procedures  to  be  highly  beneficial.  I  am  en- 
closing a  copy  of  my  bill,  along  with  a  copy  of  the  regulations  of  the  Consumer 
Product  Safety  Commission — the  most  progressive  agency  in  this  field.  I  thought 
perhaps  that,  in  keeping  with  your  financial  disclosures,  you  may  wish  to 
propose  Board  adoption  of  logging  and  communication  disclosure  rules  along 
the  lines  of  those  we  are  presently  considering  in  Congress. 

From  our  hearings  this  past  winter  I  gained  a  much  deeper  appreciation  of 
just  how  complex  and  difficult  are  your  regulatory  duties.  I  wish  you  all  the 
best  in  this  valuable  and  important  public  service. 
Sincerely, 

Edward  M.  K!ennedy, 
Chairman,  Suhcommittee  on 
Administrative  Practice  and  Procedure. 


Ci\^L  Aeronautics  Board, 
Washington,  D.C.  May  SO,  1975. 
Hon.  Edward  M.  Kennedy, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman.  I  appreciate  very  much  your  kind  note  of  May  17  con- 
cerning the  disclosure  of  my  previous  professional  relationships. 

I  also  appreciate  your  providing  me  with  a  copy  of  S.  1289  and  the  materials 
relating  to  the  same  issue.  I  have  just  ordered  a  thorough  review  of  the  GAB's 
regulations  and  practices  relating  to  standards  of  personal  conduct,  conflicts  of 
interest,  etc.,  and  have  asked  that  your  legislation  and  the  ivssues  addressed 
therein  be  included  within  the  review. 
Sincerely, 

John  E.  Robson, 

Chairman. 
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INAUGURAL   FLIGHTS   AND   OTHER   INDUSTRY   FAVORS    FOR    CAB   MEMBERS 

We  had  one  other  area  that  I  am  not  going  to  go  into.  I  will  submit 
some  information  for  the  record.  This  is  the  general  policy  of  the  CAB 
regarding  the  use  of  inaugural  flights  and  other  types  of  favors.  I 
would  rather  just  submit  some  questions  on  that  to  find  out  if  the 
Board  has  a  policy,  and  how  you  respond  to  some  questions  about  that 
policy. 

[The  material  referred  to  is  placed  at  the  end  of  today's  hearings, 
p.  1390,  below.] 

IRANIAN   PURCHASE   OF   PAN    AM    SECURITIES 

Senator  Kennedy.  One  last  question,  on  the  Pan  Am  issue :  Could 
you  give  us  any  assurances  as  to  what  the  CAB  would  do  to  assure 
Americans  that  there  would  be  no  discrimination  based  upon  religious 
or  political  persuasion  if  the  Iranians  gain  controlling  influence  ?  Can 
you  give  us  some  assurance  that  this  would  be  something 

Mr.  O'Melia.  That  certainly  will  be  one  of  the  issues  when  they  file 
something  with  the  CAB,  which  I  do  not  think  they  have  filed  as  yet. 

Senator  Kennedy.  We  would  be  interested  in  your  continuing  to 
watch  this  matter  to  make  sure  that  it  does  not  happen,  rather  man 
barring  the  Iranian  investment.  Give  us  assurances  that  you  are  going 
to  watch  that  particular  question,  and  insure  that  there  would  not  be 
discrimination  based  upon  religious  or  political  persuasion. 

OK ;  we  will  recess  until  Tuesday  next. 

I  want  to  thank  you  very  much  for  coming,  and  for  your  responses. 
I  think  it  has  been  a  very  useful  and  helpful  hearing,  and  I  want  to 
thank  you  very  much  for  your  responses  on  this.  I  learned  a  lot  this 
morning.  It  was  very  interesting. 

Mr.  O'Melia.  It  was  a  pleasure  to  be  here  for  a  very  frank  exchange 
of  views. 

[Wliereupon,  at  12 :30  o'clock  p.m.,  the  subcommittee  recessed  to  re- 
convene Tuesday,  March  4, 1975.] 

Prepared  Statement  of  Richard  J.  O'Melia 

Mr.  Chairman,  I  am  pleased  to  appear  before  you  today  to  discuss  the  Board's 
implementation  of  its  ratemaking  powers.  It  is  apparent  from  the  materials 
which  have  already  been  submitted  into  the  record  of  these  hearings,  that  the 
subject  of  ratemaking  is  an  exceedingly  complex  matter,  and  it  can  hardly  be 
done  justice  in  the  relatively  brief  time  which  we  have  available.  Therefore, 
rather  than  attempt  to  cover  in  detail  all  aspects  of  the  Board's  ratemaking 
policies  and  procedures  I  will  attempt  to  confine  myself  to  those  matters  which 
are  particularly  relevant  to  the  fundamental  questions  of  policy  which  have  been 
raised  by  the  witnesses  appearing  before  this  subcommittee,  and  by  yourself. 

The  basic  point  of  reference  in  any  consideration  of  the  Board's  rate  making 
policies  is  the  recently  completed  domestic  passenger  fare  investigation.  That 
investigation,  which  was  commenced  in  1970,  had  as  its  purpose  a  thorough 
review  of  all  aspects  of  ratemaking  insofar  as  they  pertain  to  domestic  passenger 
fares. 

Although  the  proceeding  was  divided  into  ten  separate  phases,  the  invertigation 
involved  essentially  two  basic  issues,  namely,  the  overall  fare  level  and  the  fare 
structure.  By  fare  level,  we  mean  the  total  dollars  of  revenue  which  the  car- 
riers require  in  order  to  cover  the  costs  of  passenger  service  and  provide  a 
reasonable  profit.  On  the  other  hand,  fare  structure  involves  the  relationships 
between  fares  for  particular  services,  for  example,  the  relationship  between  the 
fares  for  coach  services  and  first-class  services ;  long-haul  and  short-haul  trips ; 
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discount  fares  and  normal  fares;  fares  for  interline  service,  as  compared  with 
fares  for  single-carrier  service,  etc. 

FARE   LEVEL    STANDARDS 

I  would  like  to  turn  first  to  a  discussion  of  the  fare  level  standards  established 
in  the  proceeding.  These  standards  covered  such  subjects  as  rate  of  return, 
depreciation  rates,  leased  aircraft,  allocation  of  costs,  and  the  like.  However, 
the  most  significant  i>olicy  decision  in  regard  to  fare  level  was  the  determination 
to  adopt  a  load-factor  standard,  that  is,  to  fix  fares  not  on  the  basis  of  the  car- 
riers' actual  load  factor  (which  is  the  percent  of  seats  occupied)  but  rather  on 
the  basis  of  a  standard  load  factor  determined  by  the  Board. 

A.  Load-factor  standards 

Before  summarizing  the  Board's  decision  on  load  factor,  it  will  be  helpful  to 
place  this  issue  in  the  context  of  a  dominant  criticism  of  regulation  by  the  aca- 
demic witnesses  who  appeared  before  this  subcommittee.  Essentially,  the  criti- 
cism runs  as  follows:  It  is  argued  that  regulation  of  rates  and  fares  by  an 
agency  in  a  competitive  industry  such  as  the  airline  industry  tends  to  force  the 
carriers  into  costly  service  competition.  Since  the  carriers  cannot  compete  in 
terms  of  price,  they  compete  by  offering  costly  frills  including  expensive  meals, 
free  liquor  service,  and  the  like.  However,  the  major  form  of  service  competi- 
tion in  this  industry,  it  is  agreed,  involves  the  offering  of  additional  schedules 
and  seating  capacity.  This  leads  to  the  operation  of  more  flights  than  are  needed 
to  provide  reasonably  convenient  service  to  the  public  and  to  more  and  more 
empty  seats  and  to  a  resulting  decline  in  load  factor.  This,  in  turn,  causes  an 
increase  in  unit  costs  and  leads  to  pressure  for  additional  fare  increases.  After 
the  increases  are  granted,  the  cycle  begins  again.  This  behavior  of  load  factors 
under  price  regulation  is  claimed  by  many  persons  to  be  a  major  reason  why 
deregulation  of  air  fares  is  necessary.  So  runs  the  argument. 

In  our  judgment,  the  Board's  adoption  of  a  load-factor  standard  should  ef- 
fectively eliminate  the  industry  tendency  to  overschedule  at  the  expense  of  the 
traveling  public.  Basically,  the  Board  held  that  fares  should  be  based  not  on  the 
load  factors  currently  being  experienced  by  the  carriers  but  rather  on  the  basis 
of  load  factors  which  represent  a  reasonable  balance  between  the  considerations 
of  quality  of  service  on  the  one  hand  and  cost  of  service  on  the  other.  The  load 
factor  standard  established  for  the  domestic  trunklines  was  55  percent,  which 
was  the  standard  recommended  by  our  own  staff  as  well  as  by  the  Department  of 
Transportation.  In  brief,  the  carriers  are  now  firmly  on  notice  that  when  industry 
load  factors  fall  below  55  percent,  the  costs  of  the  excessive  capacity  will  have  to 
be  borne  by  their  shareholders  rather  than  by  the  traveling  public. 

B.  Seating  configuration 

Another  form  of  costly  giveaway  is  the  provision  of  lounges  and  extra-wide 
seats  in  coach  service.  Amenities  such  as  these,  while  they  may  add  to  the  com- 
fort of  the  passenger,  in  the  long  run  drive  up  the  costs  of  service.  Accordingly, 
the  Board  determined  that  load  factors  would  be  determined  on  the  basis  of 
standard  seating  configurations.  The  standard  configurations  do  not  provide  for 
the  operation  of  lounges  or  extra-wide  seats  in  coach  service.  Again,  if  carriers 
do  provide  lounge  accommodations,  the  cost  is  borne  by  their  stockholders,  not 
by  the  traveling  public.  I  will  return  to  the  fare  structure  aspects  of  seating 
configurations  later  in  my  testimony. 

C.  Rate  of  return  on  investment 

Another  important  issue  bearing  upon  fare  level  is  that  of  rate  of  return  on 
investment.  The  Board  fixed  the  rate  of  return  at  12  percent  for  the  domestic 
trunklines.  The  record  in  the  proceeding  established  that  the  capital  costs  of 
airline  industry,  essentially  because  of  its  high  risk  and  volatile  earnings, 
are  significantlv  above  the  costs  of  utilities  and  most  manufacturing  industries. 

It  should  be  emphasized  that  the  Board  in  no  sense  guarantees  that  the  earners 
will  earn  12  percent  on  their  investment.  Rather,  the  carriers  are  given  an  op- 
portunity to  earn  12  percent,  and  in  order  for  the  industry  to  earn  that  return 
they  must  operate  within  the  various  rate  making  standards  established  by  tie 
Board.  In  fact,  since  the  Board  established  the  12  percent  guideline  in  1971,  the 
maximum  rate  of  return  realized  by  the  domestic  trunklines  for  48  state  opera- 
tions was  9.25  percent  in  the  12  months  ended  September  30,  1974,  before  rate 
making  adjustments. 
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FARE   STBUCTUBE 

I  would  now  like  to  turn  to  the  subject  of  fare  structure.  The  dominant  theme 
which  runs  throughout  the  Board's  various  structural  determinations  is  that 
individual  fares  should  be  based  upon  the  cost  of  service  to  the  maximum  possi- 
ble extent.  In  looking  at  the  passenger  fare  structure  which  had  evolved  over 
the  years,  the  Board  found  a  veritable  hodgepodge  of  fares  which  had  no  rela- 
tionship to  cost. 

A.  Fare  taper 

To  begin  with,  fares  for  tihe  long-haul  services  were  too  high  in  relation  to 
costs.  This  encouraged  carriers  to  operate  excessive  capacity  in  the  long-haul 
markets,  while  at  the  same  time  tended  to  depress  long-haul  traflSc.  On  the  other 
hand,  fares  in  the  short-haul  markets  were  below  costs.  Not  only  does  this  pro- 
duce an  adverse  effect  on  the  quality  of  service  which  the  carriers  are  able  to 
provide  in  many  of  their  shorter-haul  markets,  but  it  has  probably  led  to  an 
increase  in  the  subsidy  requirements  of  the  local  service  carriers.  However,  the 
Board  found  that  any  attempt  to  establish  a  completely  cost  based  fare  structure 
immediately  could  be  disruptive  because  of  the  substantial  changes  in  the  fares 
for  particular  markets  which  would  be  involved.  Accordingly,  the  Board  adopted 
a  new  fare  formula  which  more  nearly  approaches  the  cost  characteristics  of 
the  industry  but  does  not  go  quite  the  "whole  hog".  The  ultimate  objective  is  a 
completely  cost-based  structure. 

B.  First-class  fares 

The  Board  also  found  that  first-class  fares  were  not  bearing  their  full  cost  of 
service.  The  new  fare  structure  provides  for  a  phased  increase  in  the  differential 
between  first-class  and  coach  fares  over  a  2-year  period.  At  the  end  of  that 
period,  first-class  fares  should  be  fully  compensatory.  Increases  in  the  first-class 
fares  will,  of  course,  permit  lower  coach  fares. 

C.  Economy  fares 

A  somewhat  related  issue  is  that  involving  so-called  economy  fares.  These 
fares  purport  to  be  for  a  somewhat  more  spartan  service  than  coach  service  and 
were  priced  at  10  percent  below  standard  coach  fares.  The  Board  found,  how- 
ever, that  the  only  significant  difference  between  the  economy  service  and  the 
coach  service  was  the  provision  of  meal  service  on  meal  flights.  Consistent  with 
the  decision  on  first-class  fares,  the  Board  determined  that  economy  fares  should 
be  priced  on  the  basis  of  the  coach  fares  less  the  cost  of  the  meal  service  which 
the  Board  found  to  be  $4. 

D.  Discount  fares 

The  fourth  significant  decision  in  the  fare  structure  phases  related  to  dis- 
count fares.  Discounts  were  a  relatively  minor  factor  in  air  transportation  until 
the  middle  sixties.  At  that  time,  they  seemed  to  be  a  plausible  answer  to  the 
problem  of  filling  empty  seats.  For  several  years  the  carriers  proposed,  and  the 
Board  allowed  to  go  into  effect,  a  number  of  broad-based  discount  fares.  At  their 
high  point,  discount  fare  coach  traflSc  represented  52  percent  of  total  domestic 
trunkline  coach  revenue  passenger  miles. 

The  evidence  in  the  investigation  established  to  the  Board's  satisfaction  that, 
far  from  being  the  solution  to  the  problem  of  empty  seats,  the  discount  fares 
were  themselves  responsible  for  the  purchase  of  additional  aircraft  and  the 
operation  of  additional  capacity.  In  other  words,  the  fares  had  created,  rather 
than  merely  filled,  seats.  Moreover,  the  discount  fares,  by  reducing  the  carriers' 
average  yield  per  passenger  mile,  caused  an  upward  pressure  on  normal  coach 
fares. 

On  the  other  hand,  the  Board  found  that  discount  fares  had  a  role  to  play  in 
air  transportation.  So  long  as  carriers  do  not  add  capacity  to  carry  discount 
traffic,  discount  fares  can  be  useful  in  filling  empty  seats  in  the  short  run.  The 
Board  resolved  the  dilemma  by  adopting  a  two-pronged  policy.  First,  it  announced 
that  it  would  permit  carriers  to  offer  discount  fares  provided  that  they  could 
show  that  they  were  profitable  in  the  short  run.  Secondly,  in  order  to  avoid  hav- 
ing the  normal  coach  passenger  subsidize  discount  traffic,  the  Board  adopted  a 
policy  of  not  recognizing  the  dilution  in  average  yield  caused  by  discount  fare 
traffic.  In  other  words,  the  Board  determined  to  establish  the  overall  fare  level 
on  the  assumption  that  all  traffic  was  carried  at  normal  fares  so  that  the  risk 
of  injudicious  use  of  discount  fares  would  fall  on  the  carriers,  not  on  their 
full-fare  passengers.  Again,  to  avoid  a  disruptive  change  in  the  fare  level,  the 
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Board  implemented  this  aspect  of  its  decision  on  a  partial  basis.  The  Board 
is  now  in  the  process  of  a  full  implementation  of  this  decision. 

The  Board  also  found  that  certain  of  the  discount  fares  were  injustly  dis- 
criminatory. These  fares  were  the  youth  fares  and  family  fares.  The  Board's 
decision  concerning  these  fares  was  compelled  by  court  decisions  which  held  that 
the  Board  may  not  take  purely  social  or  nontransportation  factors  into  account 
in  determining  whether  discriminatory  fares  were  justified  under  the  Act.  As 
you  know,  legislation  to  authorize  these  fares  is  currently  pending  in  both  the 
House  and  Senate. 

E.  Seating  configuration 

Finally,  there  is  the  matter  of  the  fare  structure  aspect  of  seating  configura- 
tion. As  I  previously  have  pointed  out,  the  Board  found  that  for  purposes  of 
calculating  the  overall  fare  level,  costs  should  be  based  upon  a  standard  .seating 
configuration  for  each  aircraft  type.  Among  other  things,  the  standard  configura- 
tion does  not  include  provisions  for  coach  lounge  or  5-abreast  seating  in  coach 
service.  The  further  question  presented,  however,  was  whether  carriers  offering 
these  deluxe  coach  sesvices  shoud  be  required  to  charge  a  higher  fare  commen- 
surate with  the  cost  of  the  service.  Consistency  with  the  general  philosophy  of 
cost-based  fares  and  with  the  Board's  decision  on  first-class  fares  would  seem 
to  dictate  that  a  surcharge  be  imposed  for  these  more  luxurious  and  costly 
coach  services.  However,  the  Board  ultimately  determined  not  to  require  sur- 
charges in  the  case  of  either  5-abreast  coach  seating  or  lonnge  service.  Instead, 
the  Board  adopted  a  more  flexible  policy  which  would  permit  a  carrier  which 
chose  not  to  operate  the  more  luxurious  services  to  reduce  its  fares  by  an  amount 
commensurate  with  the  difference  in  cost,  upon  a  showing  that  it  was  adversely 
affected  by  the  competitive  operations  of  the  more  luxurious  service.  The  basic 
purpose  of  this  policy  was  to  give  the  carrier  a  choice  as  to  how  it  wished  to 
compete  with  the  more  luxurious  service,  i.e.,  by  lowering  its  fare  or  by  operating 
the  more  luxurious  service  at  the  standard  fare. 

Before  leaving  the  discussion  of  standards  developed  in  the  DPFI,  I  think  it 
is  appropriate  to  address  my.self  to  those  who  contend  that  the  Board  is  overly 
solicitous  of  the  financial  interests  of  the  airline  industry  which  it  regulates. 
The  fact  of  the  matter  is  that  virtually  all  of  the  major  Board  determinations 
were  bitterly  opposed  by  substantial  segments  of  the  airline  industry.  For 
example,  there  was  unanimous  opposition  to  the  adoption  of  the  load  factor 
standards.  The  carriers  contended,  among  other  things,  that  the  Board  lacked 
the  legal  power  to  adopt  such  standards  and  that  they  would  be  the  economic 
ruin  of  the  industry.  It  is  understandable  that  cariers  would  have  opposed  the 
adoption  of  the  load  factor  standards,  since  they  have  resulted  in  disallowances 
of  upwards  of  $500  million  per  year.  The  Board's  determinations  were  also 
substantially  at  variance  with  the  industry's  position  in  such  areas  as  equipment 
leasing,  depreciation  rates,  joint  fares,  discount  fares — and  particularly  the 
treatment  of  discount  fares  for  fare  level  purposes  which  involves  additional 
substantial  disallowances — first-class  fares,  and  a  variety  of  issues  involving 
recognition  of  investment  and  cost  levels. 

PAEE    FLEXIBILITY 

I  would  like  to  turn  to  the  issue  of  fare  flexibility.  Senator  Kennedy,  you  will 
recall  that  this  subject  was  included  in  my  testimony  at  the  hearing  in  Boston, 
and  I  will  be  brief  in  the  interest  of  avoiding  duplication.  The  issue  of  fare  flex- 
ibility was  carefully  considered  by  the  Board  in  the  DPFI.  We  had  before  us 
proposals  of  the  Departments  of  Transportation  and  of  Justice  as  well  as  of 
several  cariers  to  permit  deviations  above  and  below  the  established  fares  by 
as  much  as  15  percent.  The  Board  carefully  considered  these  proposals.  Essen- 
tially, the  Board  concluded  that  two  things  would  happen  if  it  accepted  the  fare 
flexibility  proposals.  First,  it  was  likely  that  fares  would  tend  to  increase  up 
to  the  top  of  the  so-called  zone  of  reasonableness.  And  .second,  it  would  make  a 
shambles  of  the  cost  oriented  fare  structure  which  the  Board  had  decided  should 
be  the  basis  for  pricing  air  services. 

Excerpts  from  the  Board's  decision  on  the  fare  flexibility  issue  were  attached 
to  my  prepared  statement  in  the  Boston  hearings.  It  is  noteworthy  that  neither 
the  Department  of  Transportation  nor  the  Department  of  Justice  saw  fit  to  seek 
reconsideration  of  these  determinations  by  the  Board  and  we  quite  frankly  had 
thought  that  we  had  laid  the  flexibility  shibboleth  to  rest  once  and  for  all.  We 
are  somewhat  astonished  that  the  flexibility  proposals  keep  popping  up,  with 
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their  proponents  continuing  to  Ignore  the  compelling  findings  of  the  Board  on 
this  issue. 

Mr.  Chairman,  this  concludes  my  formal  testimony.  My  colleagues  and  I  are 
prepared  to  answer  aiiy  questions  you  may  have. 

[The  biographical  information  on  each  member  of  the  CAB  testify- 
ing on  February  26,  1975,  referred  to  by  the  chairman  of  the  subcom- 
mittee in  his  opening  remarks,  follows :] 

BioGBAPHicAi,  Sketches 
Richard  J.  O'Melia 

Mr.  O'Melia  became  Acting  Chairman  of  the  Civil  Aeronautics  Board  in  Janu- 
ary of  this  year,  having  been  a  CAB  staff  member  since  1957.  He  came  to  the 
Board  as  Special  Assistant  to  the  Office  of  General  Counsel  and  subsequently 
served  as  the  Deputy  Director  of  the  Bureau  of  International  Affairs.  During 
his  years  with  this  bureau,  he  served  as  a  member  of  U.S.  aviation  delegations 
negotiating  bilateral  international  air  agreements.  At  the  time  of  his  appoint- 
ment to  the  Board,  he  was  the  Director  of  the  Board's  Bureau  of  Enforcement. 

Whitney  CHlUUcmd 

Mr.  Gillilland  became  a  member  of  the  Civil  Aeronautics  Board  in  1959,  served 
as  Chairman  from  1960-61,  and  is  presently  the  Vice  Chairman.  For  several 
years,  Mr.  Gillilland  was  Judge  of  the  District  Court  of  his  home  state  of  Iowa. 
He  came  to  Washington  as  Assistant  to  the  Secretary  of  Agriculture,  and  served 
as  Chairman  of  the  Foreign  Claims  Settlement  Commission  until  he  was 
appointed  to  the  CAB. 

Lee  R.  West 

Mr.  West  became  a  member  of  the  Civil  Aeronautics  Board  in  1973.  He  received 
his  Master  of  Laws  degree  from  Harvard,  which  he  attended  as  a  Ford  Foun- 
dation fellow.  In  addition  to  being  a  lecturer  in  law,  he  was  a  labor  arbitrator 
for  the  National  Mediation  Board,  Judge  of  the  22d  Judicial  District  of  Okla- 
homa, and  a  Special  Justice  of  the  Oklahoma  Supreme  Court.  Mr.  West  is  the 
author  of  a  number  of  publications  on  the  law. 

G.  Joseph  Minetti 

Mr.  Minetti  was  nominated  by  President  Eisenhower  to  be  a  member  of  the 
Civil  Aeronautics  Board  in  1955.  As  Special  Assistant  in  the  Antitrust  Division 
of  the  Department  of  Justice  he  served  under  three  Attorneys  General,  and  has 
been  Commissioner  of  the  Department  of  Marine  and  Aviation  of  the  City  of 
New  York  and  a  member  of  the  Federal  Maritime  Board  as  well. 


CAB  POLICY  ON  IXAUGURAL  FLICHTS  AND  OTHER  INDUSTRY  FAVORS  FOR  CAB 

MEMBERS 

[As  indicated  in  the  hearing  of  February  25,  1975  the  chairman 
of  the  subcommittee  requested  detailed  information  from  the  CAB 
regarding  its  policy  on  inaugural  flights,  approved  travel,  and  the 
receipt  of  gratuities  by  Board  members  and  staff.  The  chairman's 
letter  requesting  this  information  and  the  response  of  the  CAB 
follow :] 

U.S.  Senate, 
March  11,  1975. 
Hon.  Richabd  J.  O'Melia, 
Civil  Aeronautics  Board, 
Washington,  D.C 

Deab  Mb.  Chairman  :  At  the  February  25  hearing  of  the  Subcommittee  on 
Administrative  Practice  and  Procedure,  I  indicated  that  I  would  be  requesting 
further  information  and  comments  from  the  Board  concerning  its  policies  and 
procedures  relating  to  inaugurals,  other  approved  travel,  and  the  receipt  of 
gratuities  by  Board  members  and  staff.  In  this  regard,  I  would  appreciate  your 
providing  the  subcommittee  with  responses  to  the  questions  that  follow. 


1391 

Inaugurals 

According  to  CAB  records  made  available  to  our  staff,  Board  members  and 
staff  took  twelve  inaugural  flights  in  1973  and  1974.  Ten  of  these  were  approved 
by  the  Board  and  recorded  in  Board  minutes.  Two  apparently  were  not.  These 
trips  include : 

a.)  Member  Gillilland  and  wife,  10/16/73 — TWA  inaugural  from  Wash- 
ington, D.C.  to  Frankfurt  (no  travel  voucher)  ; 

b.)  Member  Gillilland  and  wife,  5/9/74— TWA  inaugural  to  Malaga,  Spain 
(no  travel  voucher)  ; 

c.)  Chairman  O'Melia  and  wife,  5/4/74— TWA  inaugural  to  Dublin,  Ire- 
land (according  to  voucher,  Mr.  O'Melia  got  off  in  Shannon  and  returned 
from  Shannon  5/14/74;  he  was  reimbursed  for  ground  transport  to  and 
from  airport)  ; 

d.)  Member  West,  4/5/74 — Aeroflot  inaugural  from  Washington,  D.C.  to 
Moscow,  return  on  4/12/74 ; 

e. )  James  Kolstad  and  wife,  8/1/73 — Western  Airlines  inaugural  of  DC-10 
wide-bodied  jet  service  from  Seattle  via  L.A.  to  Mexico  City,  return  8/4/73 ; 

f.)  James  Kolstad  and  wife,  5/31/74 — TWA's  second  section  of  service  to 
Malaga,  Spain,  return  5/31/74  (reimbursed  $112.45;  5/27/  to  5/30— 
personal)  ; 

g.)  Alfred  Stout,  Director,  Bureau  of  Economics,  and  wife,  5/10/74 — SAS 
inauguration  of  DC-9  service  between  Copenhagen  and  Zagreb/Belgrade  (no 
voucher) ; 

h.)  Harry  Zink,  10/7/73 — Aspen  Airways  inauguration  of  jet  powered 
Convair  580  on  route  from  Denver  to  Aspen  ; 

i.)  Charles  Butler,  Director,  Bureau  of  International  Affairs,  and  wife, 
3/6/74 — TWA  inauguration  of  service  to  the  new  Charles  de  Gaulle  airport 
in  Paris ; 

j.)  Walter  Burch,  Chief — Northern  Europe  Division  of  Bureau  of  Inter- 
national Affairs,  11/9/73 — National  Airlines  inauguration  of  DC-10  equip- 
ment from  Miami  to  London  ; 

k.)  *Robert  Sherer,  Director,  Bureau  of  Economics,  5/17/73 — PAA  in- 
augural from  Baltimore  to  Caracas,  Venezuela,  returned  5/23/75  (Mr.  Sherer 
charged  for  ground  transport  and  collected  a  total  of  $111.40  in  reimburse- 
ment for  lodging  and  food)  ; 

1.)  *Robert  Sherer,  5/6/73 — inauguration  of  first  convertable  B-747  being 
delivered  to  World  Airways,  travel  from  D.C.  to  Oakland,  California  return 
5/8/73  (Mr.  Sherer  was  reimbursed  $18.19  for  ground  transport  and 
lodging). 

1.  What  is  the  purpose  of  inaugural  flight  travel  by  Board  members  and  staff? 

2.  What  are  the  Board's  policies,  standards,  and  guidelines  relating  to  inaugu- 
ral flights?  (Please  include  any  Board  guidelines,  statements,  or  memorandums 
on  these  flights. ) 

3.  Apparently  under  Chairman  Secor  Browne,  participation  in  inaugural  flights 
was  not  permitted.  When  was  this  policy  instituted  by  Chairman  Browne ;  when 
and  by  whom  was  it  changed? 

4.  Does  the  host  airline  pay  any  expenses  relating  to  inaugural  flights  other 
than  the  round-trip  fare  for  the  participant?  Please  explain. 

5.  Are  inaugural  flights  offered  institutionally  to  the  Board,  or  on  an  individual 
basis  to  staff  and  Board  members?  If  generally  to  the  CAB,  how  does  the  Board 
determine  which  Member  or  staff  should  go? 

6.  Has  the  Board  denied  permission  of  any  Member  or  staff  to  take  an  inaugural 
flight?  Please  provide  instances? 

7.  Can  there  be  more  than  one  inaugural  flight  for  a  given  route,  and  how  is 
it  determined  which  flights  after  the  first  are  "inaugural"  ? 

8.  The  details  of  inaugural  trips  shown  above  show  that  participants  fre- 
quently combine  personal  leave  time  with  inaugural  flights.  Does  the  Board 
consider  is  proper  for  inaugural  flights  to  be  used  for  vacation  purposes,  and  if 
so,  should  the  participant  be  reimbursed  by  the  government  for  any  expenses 
related  to  the  inaugural  part  of  the  trip? 

9.  According  to  Board  minutes,  the  two  flights  marked  by  asterisks  [*]  were  not 
approved  by  the  Board.  Will  you  please  explain  how  such  flights  can  be  taken 
without  Board  approval,  and  whether  there  is  any  sanction  for  participation  in 
flights  without  approval  of  the  Board? 
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10.  If  the  above  list  is  incomplete  or  inaccurate,  please  supply  a  complete  and 
accurate  list  of  inaugural  flights  taken  by  Board  members  and  staff  for  the 
calendar  years  1973-74. 

Travel 

In  his  testimony  before  the  subcommittee  on  February  25,  Mr.  Ralph  Nader 
raised  questions  concerning  the  justification  for  certain  official  travel  engaged 
in  by  Board  members. 

1.  Is  there  any  formal  review  process  for  travel  authorization  for  Board 
members?  Please  provide  any  relevant  regulations,  guidelines  or  memoranda. 

2.  Are  there  si>ecial  procedures  relating  to  approval  of  inspection  trips?  Do 
the  procedures  realting  to  inspection  trips  differ  as  appUed  to  employees  and  as 
applied  to  Members?  Please  provide  any  guidelines  or  a  statement  of  the  Board's 
policies  on  such  trips. 

3.  What  are  the  purposes  of  inspection  trips  by  Board  members  or  staff  mem- 
bers when  the  inspection  concerns  a.)  trunk  carriers;  b.)  local  service  carriers; 
c.)  supplemental  carriers ;  d. )  air  taxi  operators ;  e. )  other? 

4.  Are  any  expenses  related  to  inspection  trips  ever  reimbursed  by  the  company 
being  inspected?  If  so,  please  provide  a  list  of  all  such  instances  during  the 
calendar  years  1973-75. 

5.  In  the  area  of  discretionary  official  travel,  do  present  Board  procedures 
allow  for  some  proration  of  transportation  expenses  between  the  agency  and  the 
member  or  staff  if  a  portion  of  the  time  spent  at  the  destination  is  used  for  per- 
sonal purposes? 

a.)  If  such  procedures  exist,  please  explain  their  operation  and  list  in- 
stances within  the  past  2  years  where  such  proration  occured. 

b.)  If  such  procedures  do  not  exist,  would  you  consider  it  to  be  ap- 
propriate and  desirable  to  develop  them? 

6.  Does  the  Board  require  disclosure  of  travel  by  members  or  employees  which 
may  be  of  a  personnel  nature  but  which  is  paid  for  by  a  person  under  the  juris- 
diction of  the  CAB?  If  this  disclosure  is  not  required,  would  you  consider  such 
a  requirement  appropriate  and  desirable? 

Gratuities 

The  Board  regulations  concerning  acceptance  of  gifts,  entertainment,  and 
favors  are  set  out  in  14  CFR  section  370,  375-21  to  -24. 

1.  Do  these  regulations  apply  to  Board  members,  as  well  as  CAB  employees? 

2.  Would  it  be  feasible  for  members  and  employees  to  disclose  publicly  those 
gratuities  received  by  persons  covered  by  the  regulations,  but  excepted  from  the 
regulations'  prohibition? 

3.  Do  you  consider  these  regulations  adequate? 

4.  Is  the  discretionary  (unnecessary)  upgrading  of  service  in  air  travel  con- 
sidered a  gift  or  favor  under  the  regulations  and  thereby  prohibited? 

5.  What  sanctions  may  be  imposed  upon  members  or  employees  for  violation 
of  these  regulations?  Have  any  sanctions  been  imposed  for  violations  over  the 
past  5  years  ?  Please  describe. 

6.  What  sanctions  may  be  imposed  upon  airlines  or  other  businesses  regulated 
by  the  Board  for  the  offering  or  giving  of  gratuities  prohibited  by  these  regula- 
tions? Have  any  sanctions  been  imposed  for  violations  over  the  past  two  years? 
Please  describe. 

Thank  you  again  for  your  continued  assistance  and  cooperation.  I  will  look 
forward  to  your  response  to  these  questions. 
Sincerely, 

Edwaed  M.  Kennedt, 
Chairman,  Subcommittee  on 
Administrative  Practice  and  Procedure. 


Civil  Aebonautics  Board, 
Washington,  D.C.,  April  11, 1915. 
Hon.  Edward  M.  Kennedy, 
V.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  I  am  pleased  to  present  to  you  the  enclosed  information 
and  comments  which  you  requested  in  your  letter  of  March  17,  1975  concerning 
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the  Board's  policies  and  procedures  relating  to  inaugural  flights,  other  approved 
travel,  and  the  receipt  of  gratuities  by  Board  members  and  staff.  If  there  is  any 
further  information  which  you  require,  I  hope  you  will  not  hesitate  to  contact  me. 
Sincerely, 

RiCHABD  J.  O'Melia, 

Acting  Chadrmwn. 
Inaugurals 

1.  What  is  the  purpose  of  inaugural  flight  travel  by  Board  members  and  staff? 
Ansiver. — The  basic  purpose  of  Board  participation  in  inaugural  flights  is  to 

contribute  to  the  overall  development  of  air  transportation  as  well  as  the  promo- 
tion of  friendly  relations  with  foreign  nations  by  helping  to  publicize,  at  home 
and  abroad,  the  service  and/or  the  equipment.  From  a  regulatory  standpoint,  the 
participation  is  valuable  because  it  helps  familiarize  the  Board  with  the  actual 
operations  of  air  carriers  and  to  exchange  views  with  local,  state,  or  foreign 
oificials.  Since  most  inaugural  flights  are  of  an  international  nature,  and  since 
aviation  rights  are  to  an  important  extent  dependent  upon  negotiations  and 
agreements  with  which  the  Board  has  important  responsibilities  under  section 
802  of  the  Federal  Aviation  Act,  this  participation  is  believed  to  ultimately 
benefit  the  United  States. 

2.  What  are  the  Board's  policies,  standards,  and  guidelines  relating  to 
inaugural  flights?  (Please  include  any  Board  guidelines,  statements,  or 
memoranda  on  these  flights). 

Answer. — The  participation  of  Board  members  and  personnel  in  inaugural 
flights  is  specifically  authorized  by  section  370.735-22 (c)  (1)  of  the  Board's 
Special  Regulations  on  Employee  Responsibilities  and  Conduct  (14  CFR  370.735- 
22(c)(1))  which  provides  in  pertinent  part  as  follows:  "The  provisions  of 
section  370.735-21  shall  not  prohibit  the  acceptance  of  the  following:  (1)  invi- 
tations addressed  to  and  approved  by  the  Board  for  employees  designated  by 
the  Board  (including,  where  applicable,  their  wives  or  a  member  of  their  im- 
mediate family),  to  participate  in  ceremonial  or  inaugural  flights,  and  meals, 
accommodations,  and  entertainment  incidental  thereto."  These  Regulations  have 
been  approved  by  the  Civil  Service  Commission.  Cf.  32  F.R.  13052,  September  14, 
1967.  Long  before  the  Regulations  were  written  and  received  CSC  approval, 
participation  in  ceremonial  flights  was  also  approved  by  the  Comptroller  Gen- 
eral in  his  letter  opinion  of  December  24,  1957  (B-734573,  unreported).  See  at- 
tachment A,  appendix  C. 

Attached  please  find  the  following  material  which  set  forth  the  Board's  guide- 
lines, statements,  and  memoranda  on  these  flights : 

Attachment  A:  Board  Notation  8932  (with  appendixes)  ; 
Attachment  B:   Memorandum   from   the   Board's   minutes  files   entitled 
"Inaugural-Ceremonial  Flights" ; 

Attachment  C:  Regulation  Policy  Statement  No.  19,  to  Part  399  of  the 
Regulations  (14  CFR  399  et  seq.)  ; 

Attachment  D:  Regulation  Policy  Statement  No.  6  to  Part  223  of  the 
Regulations  (14  CFR  223  et  seq.)  ; 

Attachment  E:  Excerpt  from  Regulation  Policy  Statement  No.  21,  Part 
399  of  the  Regulations  (14  CFR  399  et  seq.). 

3.  Apparently  under  Chairman  Secor  Browne,  participation  in  inaugural  flights 
was  not  permitted.  When  was  this  policy  instituted  by  Chairman  Browne ;  when 
and  by  whom  was  it  changed? 

Answer. — According  to  Mr.  Harry  Zink,  manager  director  of  the  Board,  Chair- 
man Browne  instituted  an  unwritten  policy  in  early  1970  which  discouraged 
participation  in  inaugural  flights  (Chairman  Browne  himself  participated  in 
only  one  flight  from  Alaska  to  the  Soviet  Union  because  of  his  fluency  in  the 
Russian  language).  Participation  in  conformity  with  the  above  gmdelines  was 
once  more  permitted  in  early  1973  when  Chairman  Timm  succeeded  Mr.  Browne. 

4.  Does  the  host  airline  pay  any  expenses  relating  to  inaugural  flights  other 
than  the  round-trip  fare  for  the  participant?  Please  explain. 

Answer. — As  noted  in  the  rules  set  forth  in  attachment  A,  appendix  A,  rule  3, 
an  airline  is  also  permitted  to  provide  meals,  reasonable  accommodations  and 
entertainment  incidental  thereto  for  oflBcials  representing  the  Board  on  com- 
mercial flights. 

5.  Are  inaugural  flights  offered  institutionally  to  the  Board,  or  on  an  individual 
basis  to  staff  and  Board  members?  If  generally  to  the  CAB,  how  does  the  Board 
determine  which  Member  or  staff  should  go? 
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Answer. — As  noted  in  attacliement  A,  appendix  A,  rule  1,  an  invitation  may 
only  be  offered  institutionally  to  the  Board.  The  Board  members  decide  among 
themselves  who  shall  be  permitted  to  participate.  Nevertheless,  a  carrier  is  per- 
mitted to  advise  the  Board  in  its  request  which  representative  it  wishes  to  in- 
vite even  though  the  final  decision  is  reserved  by  the  Board. 

6.  Has  the  Board  denied  permission  of  any  Member  or  staff  to  take  an  inaugural 
flight?  Please  provide  instances. 

Answer. — As  previously  noted,  virtually  all  invitations  to  participate  in  these 
flights  were  declined  during  Chairman  Browne's  tenure.  Since  that  time,  other 
invitations  have  been  declined  as  well.  For  example,  during  March  1974,  in  re- 
sponse to  an  invitation  from  SAS,  the  Board  designated  Mr.  Alfred  Stout, 
Deputy  Director  of  the  Bureau  of  Economics  and  Mrs.  Stout  to  represent  the 
Board  on  an  inaugural  flight  to  be  made  on  May  10,  1974  between  Copenhagen 
and  Zagreb/Belgrade.  Approximately  2-3  weeks  prior  to  its  departure,  Mr.  Stout 
informed  SAS  that  he  and  his  wife  would  be  unable  to  attend  because  of  a 
heavy  work  schedule.  No  other  Board  member  or  staff  was  sent  in  Mr.  Stout's 
place. 

During  the  summer  of  1974,  Mr.  Stout  and  his  wife  were  also  designated  by 
the  Board  to  represent  it  on  an  SAS  flight  between  Copenhagen  and  Warsaw. 
However,  prior  to  the  departure  of  this  flight,  the  Board  reconsidered  and  ulti- 
mately decided  to  decline  the  invitation.  Accordingly,  no  Board  member  or  staff 
participated  in  this  inaugural  flight. 

7.  Can  there  be  more  than  one  inaugural  flight  for  a  given  route,  and  how  is 
it  determined  which  flights  after  the  first  are  "inaugural"? 

Answer. — As  noted  in  attachment  B,  inaugural  flights  may  involve  either  a  new 
route  or  a  new  type  of  equipment.  Thus,  in  the  latter  case,  an  inaugural  flight 
may  legitimately  be  flown  over  an  existing  air  route.  In  any  event,  when  deciding 
whether  to  send  a  representative  to  the  inaugural  flight  of  new  equipment,  the 
Board  attempts  to  evaluate  the  importance  of  such  a  flight  in  achieving  the  bene- 
ficial effects  on  the  growth  of  air  transportation  or  international  relations  set 
forth  above. 

8.  The  details  of  inaugural  trips  shown  above  show  that  participants  frequently 
combine  personal  leave  time  with  inaugural  flights.  Does  the  Board  consider  it 
proper  for  inaugural  flights  to  be  used  for  vacation  purposes,  and  if  so,  should 
the  participant  be  reimbursed  by  the  government  for  any  expenses  related  to 
the  inaugural  part  of  the  trip? 

Anstver. — The  Board  considers  inaugural  flights  to  be  part  of  its  members'  or 
staff's  oiHcial  function.  The  use  of  annual  leave  in  connection  with  an  inaugural 
flight  is  permitted  only  under  circumstances  where  it  does  not  interfere  with 
successful  completion  of  this  business  and  in  strict  compliance  with  the  Board's 
leave  regulations.  As  a  result,  the  only  reimbursement  which  the  employee  is 
permitted  to  receive  is  for  those  reasonable  and  legitimate  expenses  which  he  or 
she  would  have  incurred  had  no  annual  leave  l?een  taken. 

9.  According  to  Board  minutes,  the  two  flights  marked  by  asterisks  were  not 
approved  by  the  Board.  Will  you  please  explain  how  such  flights  can  be  taken 
without  Board  approval,  and  whether  there  is  any  sanction  for  participation  in 
flights  without  approval  of  the  Board? 

Ansioer. — The  flights  marked  by  asterisks  were  not  taken  without  Board 
approval. 

In  the  case  of  the  flight  described  in  subparagraph  "k,"  Mr.  Sherer  received 
approval  orally,  through  Chairman  Timm,  to  participate  in  an  inaugural  flight 
between  Caracas  and  Philadelphia.  Inadvertently,  this  approval  was  never 
recorded  in  the  minutes.  The  letter  of  approval  for  the  flight  to  be  made  from 
the  Chief,  Tariffs  Section,  Bureau  of  Economics,  which  shows  Mr.  and  Mrs.  Sherer 
as  being  on  the  guest  list,  is  included  as  attachment  F. 

In  the  case  of  flight  "1,"  the  Board's  records  indicate  that  no  inaugural  flight 
was  involved.  Instead,  they  indicate  that  Mr.  Sherer,  along  with  Chairman  Timm 
and  Mr.  John  Russell  of  the  Board's  staff,  were  flown  by  World  Airlines  on  one 
of  this  supplemental  carrier's  own  planes  from  Washington,  D.C.  to  Oakland, 
California  for  the  purpose  of  participating  in  the  dedication  ceremonies  of  a  new 
hangar  financed  by  the  Federal  Government's  Economic  Development  Admin- 
istration. A  news  release  describing  this  event  is  included  as  attachment  G. 

The  participation  of  a  Board  employee  in  an  inaugural  flight  without  prior 
approval  would  probably  constitute,  at  the  very  least,  the  acceptance  of  a  direct 
gift  in  violation  of  section  370.735-21  of  the  Board's  Special  Regulations  (14  CFR 
370.735-21).  Under  section  370.735-13  (14  CFR  370.735-13),  failure  to  adhere  to 
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the  requirements  of  these  regulations  would  constitute  cause  for  disciplinary 
action  including,  in  appropriate  cases,  removal.  Any  such  administrative  action 
would  be  in  addition  to  any  penalty  prescribed  by  law.  Cf.  18  U.S.C.  201 

10.  If  the  above  list  is  incomplete  or  inaccurate,  please  supply  a  complete  and 
accurate  list  of  inaugural  flights  taken  by  Board  members  and  staff  for  the  calen- 
dar years  19^73-74. 

Answer.— The  list  should  be  amended  to  reflect  the  fact  th^t  neither  Mr  Stout 
nor  any  other  member  of  the  Board's  staff  participated  in  the  flight  described  in 
subparagraph  "g."  subparagraph  "k"  should  be  corrected  to  show  that  the  flight 
was  actually  between  Caracas  and  Philadelphia ;  that  it  was  made  with  Board 
approval ;  and  that  Mr.  Sherer  returned  on  May  23,  1973.  Finally,  it  should  be 
noted  that  the  flight  described  in  subparagraph  "1"  was  not  an  inaugural  flight. 
In  all  other  respects,  the  Board's  records  indicate  that  the  list  is  accurate  and 
complete. 

Travel 

1.  Is  there  any  formal  review  process  for  travel  authorization  for  Board  mem- 
bers? Please  provide  any  relevant  regulations,  guidelines  or  memorandums. 

Answer. — There  is  no  formal  review  process  for  travel  authorization  for  Board 
members.  Instead,  each  individual  Board  member  is  afforded  the  discretion  to 
travel  when  he  believes  that  such  travel  will  aid  him  in  carrying  out  his  duties 
and  responsibilities  under  the  Aviation  Act.  Cf.  Section  203  of  the  Aviation  Act 
(14  U.S.C.  1323). 

2.  Are  there  special  procedures  relating  to  approval  of  inspection  trips?  Do  the 
procedures  relating  to  inspection  trips  differ  as  applied  to  employees  and  as  ap- 
plied to  members?  Please  provide  any  guidelines  or  a  statement  of  the  Board's 
policies  on  such  trips. 

Answer. — There  are  no  written  guidelines  on  this  matter.  As  a  general  policy, 
approval  for  an  inspection  trip  by  a  Board  employee  is  normally  granted  by  the 
head  of  the  employee's  own  operating  bureau,  with  the  bureau  heads  themselves 
requesting  approval  from  the  Managing  Director  for  their  own  inspection  trips. 
Inspection  trip  authorizations  are  reported  to  the  Chairman  and  the  Managing 
Director  on  a  weekly  basis.  Moreover,  in  cases  where  the  report  shows  any  appar- 
ent discrepancies,  the  trip  authorization  can  be  denied  by  either  the  Chairman  or 
the  Managing  Director. 

In  the  case  of  Board  members,  each  individual  member  is  afforded  the  discre- 
tion to  decide  for  himself  which  trips  he  wishes  to  take.  Cf.  answer  1,  part  II, 
supra. 

3.  What  are  the  purposes  of  inspection  trips  by  Board  memlbers  or  staff  mem- 
bers when  the  inspection  concerns:  a)  trunk  carriers;  b)  local  service  carriers; 
c)  supplemental  carriers  ;  d)  air  taxi  operators ;  e)  other? 

Answer. — The  purposes  behind  inspection  trips  do  not  change  on  the  basis  of 
the  type  of  service  or  facility  involved.  Rather,  the  Board  conducts  inspections  in 
order  to  be  aware  of  facilities,  managerial  staffs,  and  to  carry  on  an  informa- 
tional exchange  so  long  as  it  does  not  involve  a  pending  matter.  See  Kansas- 
Oklahoma  Local  Service  Case,  32  CAB  557  at  797  (1960) . 

4.  Are  any  expenses  related  to  inspection  trips  ever  reimbursed  by  the  com- 
pany being  inspected?  If  so,  please  provide  a  list  of  all  such  instances  during 
the  calendar  years  1973-1974. 

Answer. — Board  members  and  employees  are  never  directly  reimbursed  by 
a  company  being  inspected.  However,  under  section  370.735-22 (c)  (4)  of  the 
Board's  Regulations  (14  CFR  370.735-22 (c)  (4) ),  invitations  for  food  and  re- 
freshments of  a  nominal  value  are  permitted  during  the  course  of  an  inspection 
trip.  In  addition,  employees  are  not  precluded  from  accepting  normal  but  limited 
social  amenities  offered  by  airline  representatives  where  there  is  no  attempt 
to  cultivate  favoritism  and  no  appearance  of  impropriety. 

The  Board's  staff  has  also  examined  all  vouchers  for  inspection  trips  made 
by  members  and  bureau  heads  during  the  calendar  years  1973-1974  for  the 
purpose  of  determining  the  circumstances  surrounding  vouchers  where  expenses 
for  lodging  were  not  claimed.  In  all  cases,  we  have  determined  that  the  Board 
member  or  employee  involved  did  not  receive  lodgings  paid  for  by  an  airline. 
Rather,  in  each  case  the  claim  for  lodging  was  not  made  because  the  member 
or  employee  stayed  with  friends  or  relatives  not  connected  in  any  way  with  the 
air  transportation  industry,  or  because  the  short  duration  of  the  trip  did  not 
entitle  the  member  or  employee  to  receive  lodging. 

5.  In  the  area  of  discretionary  oflScial  travel,  do  present  Board  procedures 
allow  for  some  proration  of  transportation  expenses  between  the  agency  and 
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the  member  or  staff  if  a  portion  of  the  time  spent  at  the  destination  is  used 
for  personal  purposes? 

(a)  If  such  proceedings  exist,  please  explain  their  operation  and  list 
instances  within  the  past  two  years  where  such  proration  occurred. 

(b)  If  such  procedures  do  exist,  would  you  consider  it  to  be  appropriate 
and  desirable  to  develop  them? 

Answer. — The  Board's  present  procedures  do  not  allow  for  proration  of  trans- 
portation expenses  between  the  agency  and  the  member  or  staff  if  a  portion 
of  the  time  is  used  for  personal  purposes.  For  the  subcommittee's  convenience, 
a  copy  of  the  Board's  existing  travel  regulations  is  included  as  attachment  H. 

The  Board  does  not  consider  these  present  Regulations  to  be  inadequate  even 
though  they  do  not  provide  for  proration  because,  under  the  existing  system, 
the  Government  is  not  charged  with  any  additional  expense  by  virtue  of  the 
fact  an  employee  might  take  additional  personal  leave  time  in  conformity  with 
the  regulations  after  completion  of  oflScial  duties. 

6.  Does  the  Board  require  disclosure  of  travel  by  members  or  employees  which 
may  be  of  a  personal  nature  but  which  is  paid  for  by  a  person  under  the  juris- 
diction of  the  CAB?  If  this  disclosure  is  not  required,  would  you  consider  such 
a  requirement  appropriate  and  desirable? 

Answer. — There  is  no  specific  "requirement"  in  the  Regulations  that  members 
or  employees  disclose  travel  of  a  personal  nature  paid  for  by  a  person  under 
the  jurisdiction  of  the  Board  even  though  such  conduct  is  prohibited.  The 
desirability  and  legal  ramifications  of  such  a  provision  would  have  to  be  taken 
under  consideration  by  the  Board's  OflBce  of  the  General  Counsel. 

Crratuities 

1.  Do  the  Board's  Regulations  set  out  in  14  CFR  370.735-21-24  apply  to  Board 
members  as  well  as  CAB  employees  ? 

Answer. — Yes.  Under  14  CFR  370.735-12,  the  term  "employee'  as  it  is  used 
throughout  part  370  means  Board  members  and  employees,  including  special 
employees  as  defined  in  18  U.S.C.  202. 

2.  Would  it  be  feasible  for  members  and  employees  to  disclose  publicly  those 
gratuities  received  by  persons  covered  by  the  regulations,  but  excepted  from  the 
regulations'  prohibition? 

Answer. — It  is  highly  unlikely  that  it  would  be  feasible  for  employees  to  report 
every  occasion  where  a  gratuity  is  received  which  falls  within  the  literal  terms 
of  the  Regulations  but  is  nevertheless  not  improper  because  of  its  nominal  value 
and  innocent  nature. 

3.  Do  you  consider  these  regulations  adequate? 

Answer. — Yes.  The  Board  considers  these  regulations  to  be  adequate. 

4.  Is  the  discretionary  (unnecessary)  upgrading  of  service  in  air  travel  con- 
sidered a  gift  or  favor  under  the  regulations  and  thereby  prohibited? 

Answer. — The  unnecessary  upgrading  of  service  in  air  travel  would  be  con- 
sidered a  gift.  The  Board  will  permit  members  or  employees  to  travel  first  class 
1)  where  the  flight  must  be  taken  and  no  coach  seats  are  available;  or  2)  where 
an  illness  or  other  disability  requires  it.  In  such  cases,  however,  the  Government 
must  pay  for  the  upgrading. 

5.  What  sanctions  may  be  imposed  upon  members  or  employees  for  violation  of 
these  regulations?  Have  any  sanctions  been  imposed  for  violations  over  the  past 
five  years?  Please  describe. 

Answer. — ^The  Board's  position  is  that  it  is  without  the  authority  to  impose 
sanctions  upon  its  own  members  under  any  circumstances.  Please  see  the  Board's 
brief  in  Aviation  Consumer  Action  Project  v.  CAB,  No.  74-1940  (C.A.D.C.), 
which  sets  forth  our  position  on  this  issue  in  greater  detail  (attachment  I). 
The  sanctions  which  may  be  imposed  upon  an  employee,  as  previously  noted,  are 
set  forth  in  the  answer  to  question  9,  part  I. 

In  the  past  5  years,  no  sanctions  have  been  imposed  upon  employees  for  viola- 
tions of  these  Regulations. 

6.  What  sanctions  may  be  imposed  upon  airlines  or  other  businesses  regulated 
by  the  Board  for  the  offering  or  giving  of  gratuities  prohibited  by  these  regu- 
lations? Have  any  sanctions  been  imposed  for  violations  over  the  past  2  years? 
Please  describe. 

Answer. — The  Board  may  choose  from  among  the  following  sanctions  for  the 
offering  or  giving  of  gratuities  prohibited  by  the  Regulations:  1)  issue  a  cease 
and  desist  order  pursuant  to  section  1002(c)  of  the  Act  (49  U.S.C.  1482(c) )  ;  2) 
seek  to  impose  a  civil  penalty  pursuant  to  Section  901  of  the  Act  (49  U.S.C.  1471)  ; 
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3)  seek  an  injunction  pursuant  to  section  1007  of  the  Act  (49  U.S.C.  1487)  ;  or  4) 
seek  criminal  penalties  pursuant  to  Section  902  of  the  Act  (49  U.S.C.  1472). 

Although  not  technically  the  impostion  of  a  "sanction,"  the  Board  may  also 
consider  allegations  of  improper  conduct  by  a  carrier  when  evaluating  the  car- 
rier's fitness  to  receive  a  certificate  or  authorization.  Cf.  United  Air  Lines,  Inc.  v. 
CAB,  281  F.2d  440  (C.A.D.C,  1960),  review  of  order  E-14412,  20  CAB  811  (1949)  ; 
and  Trans  World  Airlines,  Inc.  v.  CAB,  309  F.2d  238  (C.A.D.C,  1962),  aflSrmance 
of  Board  order  E-18027,  35  CAB  423  (1962) . 

No  sanctions  have  been  imposed  in  the  past  two  years.  However,  on  December 
24,  1974  the  Board's  Bureau  of  Enforcement  filed  complaints  against  twenty 
domestic  airlines  (dockets  27301-27320)  which  allege  that  each  carrier  has  main- 
tained a  company  policy  of  discriminating  in  favor  of  good  customers  and  im- 
portant personages.  Copies  of  the  petitions  for  enforcement  are  included  as 
attachment  J. 
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Attachment  A 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON 
MEMORANDUM 


December  6,  1966 


TO:      The  General  Counsel 

FROM:     Minutes  Section 

SOBJECT:  Rules  applicable  to  the  participation  by  Board  personnel 
in  inaugural  of  ceremonial  flights  (NOTATION  8932) 

The  Board  today  by  notation  adopted-  the  proposed  rules  attached  to 
Notation  8932  as  Appendix  A  for  the  guidance  of  Board  personnel  in  participating 
in  inaugural  or  ceremonial  flights,  and  authorized  incorporation  of  said  rules  in 
portion  of  the  CAB  Manual  relating  to  travel  (i  361). 


^hfllis  T.  Kaylor  (/ 
Acting /Chief ,  Minutes  Section 


CC:  Chairman 
Members 

Executive  Director 
Miss  Coward 

Heads  of  Offices  &  Bureaus 
Deputj"-  General  Counsel 
Deputy  Director,  BE 
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.  u.\'.,iLD  ti;;.;F,;Cb;.v,i 

NOTATIOU  '10T\: 

CIVIL  AER0NACTIC3   BOARD  '■,.,  7' 


0  c 


Kovenber 


21^^596^' 


TO:  The  Board 

JROM:  The  General  Counsel 

SUBJECT:  Rules  applicable  to  the  participation  by  Board 

personnel  in  inaugural  or  ceremonial  flights 

REFERENCE:      Sections  370.735-22(1)    and   (3);    Corptroller  General 
Decision  of  May  20,   1958   re  inaugural   flights, 
37  Conp.    Gen.    776. 

RECOMTIENDATION 

That  the  Board  adopt  the  proposed  rules  attached  as  Appendix  A 
for  the  guidance  of  Board  personnel  in  participating  in  inaugural  or 
ceremonial  flights,   and  authorize  their  incorporation  in  the  portion 
of  the  CAB  Manual  relating  to  travel  (§   361). 
POLICY  AND  LEGAL  ISSUES 

V/hether  the  Board  shou].d  interpret  as  applicable  to  transporta- 
tion between  Washington  and  the  points  of  origin  and  termination  of 
j.naugural  flights,   its  rules  permitting  private  persons  to  provide 
trjmsportation  to  Board  personnel  where  the  preijence  uf  a  iioarii 
Membei-  or  employee  is  requested  by  such  personc. 
DISCUSSION 

The  principles  normally  observed  in  the  past  by  Board  personne, 
in  participating  in  inaugioral   flights  are  set  forth  in  the  attached 
1961i  memorandum  (Appendix  B)   from  the  General  Counsel  to  the  Executive 
Director.      Since  then,    the  Hoard's   rules  relating  to   employee   le..   >■■_ 
si'bilitje:'  and  conduct  became  effective  on  February  3,   1966  with   'iir; 
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approval  of  the  Civil  Service  Commission.  Those  rules  provide 

(1)  for  participating  in  inaugiaral  flights  (370.735-22(1)),  and 

(2)  for  the  providing  of  transportation  by  third  persons  to  Board 
personnel  in  circumstances  in  which  "a  trip  is  made  at  the  request 
of,  and  primarily  for  the  benefit  of"  such'persons  (370.735-22(3)). 
This  latter  provision  was  intended  to  encompass  at  least  such  things 
as  the  appearance  of  a  Board  official  to  address  an  aeronautical  group^ 
and  was  a  change  from,   the  past  practice  of  declining  to  accept  trans- 
portation from  private  persons  for  official  travel.  It  is  broad 
enough  to  encompass  travel  incidental  to  inaug'jral  flights,  and  the 
question  now  presented  is  whether  it  should  be  interpreted  to  apply 

to  transportation  preceding  and  following  the  participation  in 
inaugural  flights.  While  we  believe  it  should,  the  hjLstory  of  the 
problem  is  such  as  to  warrant  Board  consideration  of  the  question. 

In  1957,  the  House  Subcommittee  on  Legislative  Oversight  requested 
the  views  of  the  Comptroller  General  as  to  "the  propriety  of  certain 
practices  engaged  in  by  officials  of"  the  agencies  under  scrutiny,  one 
pf  which  was  the  Board.  One  question  related  to  the  payment  by  persons 
subject  to  the  agency's  regulatory  authority  of  travel  and  other  expenses 
"for  trips  made  by  the  officials  concerned  in  their  official  capacities", 
and  which  could  have  been  made  at  government  expense.   One  example  of 
such  a  trip  was  "[p]articipation  by  members  of  the  Civil  Aeronautics 
Board  in  the  inaugural  flight  of  an  airline,  e.g.,  from  New  York  to 
Rom.e,  Italy",  and  the  additional  question  was  posed  as  to  "the  pro- 
priety in  these  illustrations  of  the  wife  of  the  agency  official 
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going  along  on  the  particular  trip  at  the  expense  of"  the  company 
concerned. 

The  Comptroller  General  replied  by  letter  opinion  of  December  2k, 
1957  (B-13ii573j  unreported).  While  he  did  not  in  terms  mention  inau- 
gural flights,  the  reply  vras  generally  understood  to  encompass  them. 
His  position  was  that  the  acceptance  of  travel  expenses  constituted  "an 

unauthorized  augmentation  of  aporopriations"  and  further  was  contrary 

1/ 
to  18  U.S.C.  19lU.    With  respect  to  acceptance  of  expenses  for  wives 

accompanying  the  officials,  the  decision  stated  that  "this  practice 
wjuld  not  appear  to  be  in  keeping  with  the  high  standards  of  conduct 
which  should  be  expected  from  government  officers  and  employees.''  The 
opinion  concluded  that  "the  acceptance  of  the  more  expensive  gifts,  the 
payment  of  hotel  bills  and  traveling  expenses  by  outside  agencies  gives 
rise  to  serious  doubts  as  to  their  propriety",  and  "should  not  be  con- 
doned." 

The  Board  felt  that  it  had  been  unjustly  censured,  and  that  the 
decision  was  iwong.   Accordingly,  by  letter  of  March  19,  1958,  the 
.Boai'd  requested  a  specific  ruling  on  "whether  any   objection  is  per- 
ceived to  participation  by  officials  of  the  government,  including 
officials  of  the  Civil  Aeronautics  Board,  or  their  wives,  in  ceremo- 
nial flights  as  guests  and  at  the  expense  of  the  air  carrier  conduct- 
ing the  flight.  It  was  there  pointed  out  that  the  Comptroller 


1/  l8  U.S.C.  I9II4.  (superseded  by  similar  provisions  now  set 
forth  in  18  U.S.C.  209)  precluded  the  supplementation  from  outside 
sources  of  the  salaries  of  government  officials. 
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General's  view  of  18  U.S.C.  I91U  did  not  appear  to  coincide  with  that 

2/ 
of  the  Department  of  Justice.    However,  the  principal  thrust  of  the 

Board's  position  was  that  a  ceremonial  flight  is  not  travel  in  the 
ordinary  sense  of  the  term,  but  rather  that  the  entire  flight  is  largely 
in  the  nature  of  a  public  ceremony  in  which  Board  participation  is  justi- 
fied in  terms  of  various  ptiilic  and  air  carrier  benefits.   It  was  also 
noted  that  the  wives  of  foreign  dignitaries  and  of  other  high  officials 
customarily  are  present  on  ceremonial  flights,  and  that  the  situation 
is  no  different  than  that  which  is  presented  in  any  other  international 
situation  where  the  over-all  position  of  this  nation  is  enhanced  by  an 
exchange  of  social  amenities.  The  Board  pointed  out  that  its  distinc- 
tion between  ordinary  travel  ('vjhioh  it  paid  for)  and  participation  in 
ceremonial  flights  had  been  evidenced  by  the  fact  that  "when  officials 
representing  the  Board  have  participated  in  a  ceremonial  flight  ■triiich 
did  not  originate  in  Washington,  D.  C,  their  normal  traveling  expenses 
from  VJashington,  D.  C,  to  the  point  of  origination  of  the  flight  and 
return  from  that  point  to  Washington,  D.  C,  have  been  borne  by  the 
Government."  In  reply  to  this  letter,  the  Comptroller  General  on 
May  20,  1958  advised  (37  Comp.  Gen.  776)  that  "I  have  no  reason  to 
question  your  determination  as  to  the  continuing  official  nature  of 
the  flights  mentioned  or  the  participation  therein  by  officials  of 


YJ     The  Department '  s  view  ^^ras  (and  is)  that  rsy   violation  occurred 
unless  the  benefit  ran  to  the  official,  as  opposed  to  the  government. 
Where  the  outside  source  provides  transportation  which  otherwise  would 
be  purchased  by  the  government,  the  benefit  is  to  the  government  and 
not  to  the  traveler. 
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the  Civil  Aeronautics  Board,  or  their  wives,  under  the  circumstances 
related",  and  further  that  "in  my  opinion  such  action  would  not  be  a 
violation  of  18  U.S.C.  1911;."  Among  the  circumstances  related,  of 
course,  was  the  payment  by  the  Board  of  the  travel  expenses  of  its 
officials  between  V/ashington  and  the  points  of  origin  and  termina- 
tion of  the  ceremonial  flights. 

Thus,  the  principles  embodied  in  Appendix  B  were  formulated  in 
the  light  of  this  background  and  in  accordance  with  the  Board's  then 
practice  of  itself  defraying  the  travel  esqaenses  incident  to  travel 
to  industry  meetings  and  the  like.  An  exception  to  the  view  that  the 
Board  should  defray  transportation  expenses  between  Washington  and  the 
points  of  inaugural  flights  was  recognized  in  circumstances  in  which 
free  transportation  was  authorized  to  other  persons  participating  in 
the  flight.  However,  while  these  principles  were  gener silly  believed 
applicable,  they  had  no  official  status  in  the  sense  of  ha\T.ng  been 
adopted  by  the  Board,  and  there  have  been  some  instances  in  which 
persons  have  accepted  transportation  between  Washington  and  the 
points  of  the  inaugural  flights  without  knowledge  of  the  past 
history  of  the  problem  and  on  the  reasonable  assumption  that  such 
acceptance  was  entirely  proper. 

Furthermore,  any  past  view  that  the  acceptance  of  this  inci- 
dental transportation  is  prohibited  rested  upon  an  acquiescence  in 
the  Comptroller  General ' s  premise  that  acceptance  of  travel  expenses 
from  outside  sources  constitutes  an  "unauthorized  augmentation  of 
appropriations."  This  view  (with  which  many  agencies  disagreed)  was 
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considered  and  rejected  by  the  Civil  Service  Coinmission  in  relation 
to  the  recently  required  regulations  governing  employee  conduct.  As 
detailed  more  fully  in  the  memorandum  of  December  20,  1965j  from  this 
office  recommending  adoption  of  the  present  regulations  (Notation  8346, 
pp»  3  and  k),   neither  the  Department  of  Justice  nor  the  Civil  Service 
Commission  agreed  viith  the  Comptroller  General  insofar  as  reimburse- 
ments for  trips  for  the  benefit  of  private  persons  were  concerned. 
Hence  the  Board's  regulations  included  the  provisions  of  370.735-22(3) 
permitting  such  reimbursement,  and  the  Civil  Service  Commission 
approved. 

There  is  no  reason  in  principle  why  these  provisions  should  not 
extend  to  transportation  incidental  to  ina'ogural  and  ceremonial  flights; 
and  to  our  knoviedge  there  is  no  legal  impediment  to  the  application  of 
section  (3)  to  such  flights.  Indeed,  the  basic  premise  of  Board  par-  / 
ticipation  in  such  flights  is  the  benefit  which  results  to  the  carrier  ; 
and  the  air  transportation  system,  and  the  acceptance  of  incidental 
transportation  is  justified  by  the  same  considerations  which  permit 
the  acceptance  of  travel  expenses  to  address  an  aeronautical  group. 
Moreover,  such  interpretation  is  believed  desirable  both  from  the  stand- 
point of  preserving  the  Board's  travel  funds  and  avoiding  possible  embar-i 
rassment  in  circumstances  in  v±iich  some  persons  in  the  goverruaent  might 

accept  incidental  transportation  whereas  Board  employees  would  not,  or 

i 
where  Board  employees  might  accept  such  transportation  in  the  absence  ofl 

smy   knowledge  that  it  should  not  be  accepted.  Accordingly,  we  recommend' 

approval  of  the  attached  statement  of  principles. 


Jo  Sep j?  B.  Goldman 
Attachjnents 
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Appendix  A 

Rules  Applicable  to  Participation  by  Board  Personnel 
in  Inaugural  or  Ceremonial  flights 

The  participation  by  Board  personnel  in  ceremonial  flights  is 
governed  by  Part  370  of  the  Board's  Special  Regulations,  entitled 
"Employee  Responsibilities  and  Conduct",  particularly  §  370.735-22(1) 
and  (3)  thereof;  and  by  the  provisions  of  the  government  travel  regu- 
lations relating  to  official  travel.   Specifically,  the  following 
principles  apply: 

1.  The  participation  in  ceremonial  flights  is  official  business 
and  must  be  authorized  as  such.  Moreover,  invitations  to  particioate 
in  such  flights  may  not  be  accepted  by  individual  Board  Members  or 
enployees.  Rather,  siich  invitations  should  be  addressed  to  the  Board, 
and  the  person  or  persons  to  participate  therein  shall  be  designated 
by  the  Board. 

2.  Where  officials  representing  the  Board  are  to  participate  in 
ceremonial  flights  which  do  not  originate  in  Washington,  transportation 
(and  any  meals  and  reasonable  accommodations  incident  thereto)  -ay  be 
provided  by  the  airline  from  Washington  to  the  point  of  origination  of 
the  flight  and  from  the  point  of  termination  of  the  flight  to  Washingtoi 
If  such  transportation  is  not  provided  by  the  airline,  travel  between 
Washington  and  such  points  may  be  authorized  at  government  expense  just 
as  any  other  official  travel. 

3.  Transportation,  meals,  and  reasonable  accommodations  and 
entertainment  incidental  thereto  may  be  provided  by  the  airline  to 
officials  representing  the  Board  while  on  ceremordal  flights. 
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including  overnight  accommodations  reasonably  required  in  relation  to 
such  flight  at  its  point  of  origin  or  termination  other  than  at 

Washington. 

U. ■  No  per  diem  will  be  allowed  during  the  period  of  time  that 
the  Board  official  is  a  guest  of  the  airline  either  on  the  ceremonial 
flight  involved  or  in  traveling  between  Washington  and  the  points  of 
origin  and  termination  of  the  ceremonial  flight  in  the  absence  of  a 
showing  that  the  official  bore  his  own  hotel  and  related  expenses, 
and,  in  the  event  of  such  showing,  per  diem  shall  be  allowed  only  for 
such  days  in  which  those  ejqpenses  were  incurred. 

5.  Wives  may  acconpany  the  Board's  officials  on  such  trips  if 
authorized  by  the  Board,  except  that,  unless  provided  by  the  airline, 
the  official  shall  bear  the  expenses  of  the  wife's  transportation, 
meals,  and  accommodations. 
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CIVIL  AERONAUTICS  BOABD 
Memorandum 


January  9,   I96I1. 

To:       Executive  Director  , 

From:     The  General  Counsel 

Subject:  Rules  applicable  to  the  participation  by  Board 
personnel  in  inaugural  or  ceremonial  flights 


I  believe  that  the  folio-wing  is  a  statement  of  the  principles 
which  the  Board  has  followed  for  the  past  few  years  in  connection 
with  inaugural  flights: 

1.  The  participation  in  ceremonial  flights  is  official 
business  and  must  be  authorized  as  such. 

2.  Except  to  the  extent  indicated  in  paragraph  3j  where 
officials  representing  the  Board  are  to  participate  in  ceremonial 
flights  which  do  not  originate  in  Washington,  their  normal  traveling 
expenses  from  Washington  to  the  point  of  origination  of  the  flight 
and  retiirn  from  that  point  to  Washington  are  to  be  borne  by  the 
government  just  as  any  other  official  travel. 

3.  Since  section  [|.03(b)  permits  the  Board  to  give  special 
authorization  for  free  transportation  in  foreign  air  transportation, 
it  is  possible  that  Pan  American  will  seek  authority  to  transport 
other  guests  (i.e.,  non-CAB  guests)  for  the  inaugural  flight  from 
the  West  Coast  to  Honolulu.   If  so  and  if  the  Board  decides  to  grant 
the  authorization  I  see  no  reason  why  Board  employees  could  not  be 
similarly  transported. 

h'     No  per  diem  is  allowed  during  the  period  of  time  that  the 
Board  representative  is  a  guest  of  the  airline  on  the  flight 
involved. 

5.  While  wives  may  accompany  the  Board's  representatives  on 
such  trips  if  authorized  by  the  Board,  the  expense  of  the  wife's 
travel  to  and  from  the  point  of  the  departure  of  the  inaugural 
flight  is  to  be  borne  by  the  eitployee. 
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6.  The  Board  does  not  favor  the  inviting  by  carriers  of 
specific  individuals  on  particular  flights,  but  rather  requests 
that  the  carrier  advise  the  Board  of  the  number  of  Board  repre- 
sentatives which  it  desires  to  participate,  -."ith  the  Board 
thereafter  selecting  the  individuals  to  maKe  the  trip. 

7.  There  is  no  objection  to  an  employee's  acceptance  of  over- 
night hotel  accommodations  at  a  city  away  from  Washington  where  the 

.inaugural  .flight  is  to  begin  .in  .circumstances  in  which  he.  may  rea- 
sonably be  expected  to  be  there  in  advance  and  to  participate  in 
ceremonies  prior  to  the  departure,  and  vice-versa. 

8.  While  per  diem  ordinarily  is  not  authorized  in  relation 
to  the  leg  of  the  trip  performed  at  government  expense  (or  while 
on  the  flight),  this  is  because  there  are  no  actual  expenses   con- 
nected with  the  trip  beyond  the  transportation,  and  per  diem  could 
be  authorized  if  the  employee  bore  hjis  own  hotel  and  related 
expenses  prior  to  departure  or  during  the  ceremonial  flight. 


/s/  John  H.  Wanner 
John  H.  Wanner 
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776       ,;       )EcisiONS  of  tuk  co.mftrolllu  genkral  u: 

CB-13-15733 

Civilian  PDraonnel — Contributions  From  Sources  Otlu-r 
Than  llie^'^nited  Slates — Ceremonial  Flights 

In  vietc  of  the  fact  that  18  U.  S.  C.  1914,  which  prohibits  Governtuent  fi.T:. . n 
and  employees  from  res.-eiviiig  any  salary  in  connection  uith  their  service  f,-  ■■:i 
sources  other  than  the  United  State>.  is  a  criminal  provision  and  oiifi-.-.  •  •.'  ;,. 
by  the  Attorney  General  and  the  courts,  the  Coinptrollc-r  General  d^x^s  not  h..w 
authority  to  make  a  binding  determination  concerning  the  proper  interprctatlui 
of  the  provision. 

Although  a  determination  by  the  Chainnan  of  the  Civil  Aeronautics  Board  as  ;., 
the  continuing  official  nature  of  ceremonial  flights,  in  which  Ouicers  ;ir;l  i-:::- 
ployees  and  their  wives  participate  as  guests  and  at  the  expense  of  priv;itc  ;:ir 
carriers,  will  not  be  questioned  in  the  exercise  of  the  General  Acccuntiti;;  (i;!'.f 
audit,  it  does  not  appear  that  such  participation  is  in  violation  of  IS  I'.  S.  i". 
1914  which  prohibits  Government  officers  and  employees  from  receiviru'  :'.r:r 
salary  from  sources  other  than  tlie  United  States;  however,  a  final  di.'termin;iti.  u 
concerning  the  interpretation  of  such  a  criminal  provision  is  for  the  Attoru.^y 
General  and  the  courts. 

To  the  Chairman,  Civil  Aeronautics  Board,  May  20,  1938: 

This  refers  to  your  letter  of  March  19,  1958,  concerning  our  com- 
munication of  December  24,  1957,  B-1345T3,  to  the  Chairman  of  t!.o 
Special  Subcommittee  on  Legislative  Oversight  of  the  House  Cu;:i- 
mittee  on  Interstate  and  Foreign  Commerce.  Sucli  letter  wis  in 
response  to  a  request  of  the  Chairman  on  December  2,  1957,  for  our 
views  regarding  certain  practices  set  forth  in  that  letter.  Of  p:ir- 
ticular  concern  to  you  appears  to  be  that  portion  of  our  letter  whicii 
reads  as  follows : 

Irrespective  of  whether  the  United  States-may  be  saved  the  cost  of  travcH;  ,' 
expenses  our  decisions  have  indicated  generally  that  the  payment  by  ut:l.•^^ 
of  the  traveling  expenses  of  an  oilicer  or  employee  of  the  Government  in  a  :•■-:•:■ 
lar  duty  and  pay  status  is  prohibited  by  13  U.  S.  C.  1914.  Also,  we  have  ir:  :!• 
cated  that  such  a  practice  would  result  in  an  unauthorized  augmentation  vi 
appropriations.    [Italics  supplied.] 

And  with  respect  to  whether  payment  of  the  traveling  expenses  of 
wives  of  officials  of  the  Government  going  along  on  a  particular  ti'.i> 
at  the  expense  of  an  outside  activity  would  be  prohibited  by  H 
U.  S.  C.  1914,  we  said  "we  have  had  no  occasion  to  consider  such  .i 
matter,"  and  continued : 

It  would  seeni  inconsistent  for  the  statute  to  prohibit  the  supnlemeniin,'  '-t 
the  salary  of  an  officer  or  employee  from  an  outside  source,  but  not  prohibit  an 
indirect  benefit  given  to  the  officer's  or  employ^>e■s  v.lfe.  In  any  event,  tlii* 
practice  would  not  ar»pear  to  be  in  keeping  with  the  high  standanis  of  coiidih  c 
which  should  be  expected  from  Government  officers  and  employees. 

Obviously,  you  express  concern  as  to  whether  the  foregoing  staN-- 
ments  were  intended  to  encompass  certain  practices  surroiiudiiii:  -"- 
called  "pre-inaugural"'  and  "inaugural"  flights  of  air  carriers  subj< 't 
to  regulation  by  the  Civil  Aeronautics  Board,  whicli  ceremonies  li:ivo 
been  participated  in  by  members  and  employees  of  your  Board.    ^  "U 
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recite  at  great  length  find  "svitli  completeness  the  background  facts 
surrounding  such  ceremoniiil  flights,  the  summary  of  which  follows: 

Since  passage  of  the  Civil  Aeronautics  Act  of  1038,  49  U.  S.  C.  631, 
and  undoubtedly  long  prior  thereto,  it  has  been  the  custom  for  air 
carriers  to  conduct  ceremonial  flights  celebrating  the  inauguration  of 
new  service,  or  the  use  of  significantly  new  types  of  equipment,  and 
to  invite  officials  of  foreign  governments  and  of  the  United  States 
Government  to  participate  in  such  flights.  It  is  pointed  out  that 
by  far  the  majority  of  these  flights  relate  to  service  to  points  outside 
the  United  States  and,  as  a  percent  of  the  total,  officials  of  foreign 
governments  represent  the  largest  single  category  of  persons  partici- 
pating. You  also  advise  that  guests  on  these  flights  have  included, 
in  addition  to  officials  of  the  Civil  Aeronautics  Board,  officials  of 
other  agencies  of  the  Government,  meml)ei-s  of  both  Houses  of  Con- 
gress, Governors  and  other  state  officials,  Mayors  and  other  city  offi- 
cials, and  members  of  the  press. 

You  continue  to  explain  that,  in  your  opinion,  these  ceremonial 
flights  make  a  real  contribution  to  the  overall  development  of  air 
transportation  as  well  as  to  the  promotion  of  friendly  relations  with 
foreign  countries.  One  of  the  purposes  of  these  flights,  3-ou  say,  is 
to  publicize,  both  at  home  and  abroad,  the*  service  and/or  the  equip- 
ment. At  stops  along  the  way,  if  any,  and  invariably  at  the  ultimate 
destination,  there  are  welcoming  ceremonies  and,  more  often  than  not, 
the  party  is  officially  entertained  by  the  foreign  goveiTiment  or  com- 
munity involved.  From  the  commercial  advertising  standpoint  alone, 
you  say  that  substantial  benefits  accrue  to  the  carrier  providing  the 
new  service,  and  such  flights  afford  what  may  be  termed  ''free  pub- 
licity" to  the  carrier.  Hence,  the  "more  important  the  participants, 
the  greater  the  publicity.'' 

You  further  advance  the  opinion  that  participation  in  ceremonial 
flights  by  personnel  of  the  Board  is  valuable  from  the  regulatory 
standpoint,  in  part  because  it  serves  to  acquaint  the  Board  with  the 
actual  operations  of  the  air  carriei-s  and,  in  much  greater  part,  by 
reason  of  the  contacts  and  exchange  of  views  which  it  permits  with 
local,  state,  and  foreign  officials.  Hence,  participation  by  other  offi- 
cials of  the  Government,  particularly  members  of  Congress,  not  only 
enhances  the  prestige  and  dignity  of  the  flight,  but  contributes  sub- 
stantially to  the  benefits  accruing  therefrom  to  the  United  States.  In 
support  of  this  reasoning,  you  direct  attention  to  the  fact  that,  railike 
the  concept  of  freedom  of  the  seas,  each  nation  claims  sovereignty 
in  the  air  space  above  it,  and  aviation  rights  are  dependent  upon 
negotiation  and  agreement  and  coritinued  good  relations  between  the 
countries  involved; 'and,  in  this  connection,  you  point  out  that  the 
Board  has  important  responsibilities  in  connection  with  these  negotia- 
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tions  under  section  802  of  the  Civil  Aeronautics  Act  of  1938, 49  U.  S.  C. 
602,  as  amended. 
Regarding  wives  accompanying  their  husbands,  you  say: 

On  some  ceremonial  fli;-'hts  the  wives  of  officials  have  been  guests.  In  addi- 
tion to  the  wives  of  foreign  dignitaries,  there  have  been  wives  of  officials  of 
other  Government  agencies,  and  wives  of  Members  of  the  Congress,  as  well 
as  wives  of  Board  ofiicials.  \Mien  viewed  against  the  nature,  purpose  and 
background  of  ceremonial  ilights,  no  impropriety  is  perceived  in  v.-ives  ac- 
companying their  husbands  in  such  cases,  as  guests  of  the  air  carrier  con- 
cerned. Custom  and  u>;a;:e  are  to  bo  considered  in  this  connection  (as  the 
opinion  of  December  24.  I'J'il  itself  recognizes)  and  custom  and  usage  with 
respect  to  ceremonial  iliglits  has  been  for  wives  to  be  invited  to  accompany 
their  husbands  usually  on  those  occasions  when  the  wives  of  foreign  di:-'nitarii.'s 
are  invitinJ  to  accomiumy  their  husbands.  There  is  good  reason  why  this  shouij 
be  so.  In  meeting  other  of'.icials  and  dignitaries,  and  being  entertained  by  them. 
the  presence  of  the  wife  is  most  helpful.  Basically,  the  situation  is  no  dif- 
ferent from  that  which  exists  in  any  other  area  of  foreign  relations.  It  is 
customary  for  high  ranking  officials  to  be  accompanied  by  their  wives  when 
attending  various  international  conferences  so  that  the  overall  position  of 
this  Nation  may  be  enhanced  by  an  exchange  of  social  amenities.  It  would 
seem  to  be  no  less  proper  for  wives  to  accompany  Government  officials  and 
iVIembers  of  Congress  on  ceremonial  flights.  Certainly,  it  is  not  forbidden  by 
statute,  and  it  is  supported  by  custom  and  usage. 

And,  concerning  the  legality  of  such  trips,  you  conclude: 

Contrary  to  the  apparent  implication  of  the  December  24,  Idol,  opinion,  a 
careful  analysis  reveals  nothing  in  IS  U.  S.  C.  1914  which  makes  it  improper 
or  unlawful  for  an  airline  to  defray  any  or  all  of  the  expenses  of  a  ceremonial 
flight  insofar  as  Government  officials  are  concerned.  That  statute  prohibits  a 
Government  official  or  employee  from  receiving  any  salary  in  connecti<)n  with 
bis  services,  as  such  official  or  employee,  from  any  source  other  than  those 
specified  in  the  statute,  and  also  precludes  any  supplementation  of  his  salary 
for  services  performed  by  him  for  the  Government  of  the  United  States.  The 
Attorney  General  has  held  that  the  payment  by  business  organizations  of  the 
transportation  and  hotel  bills  of  agents  of  the  Department  of  Commerce  in 
relation  to  official  duty  does  not  constitute  a  violation,  3;{  Op.  Atty.  Gen.  273 
(1922).  Rather,  he  held  that  there  must  be  a  benefit  to  the  employee  in  the 
compensation  sense  and  that  there  is  no  violation  where  t^he  employee  "does 
not  personally  benefit  by  the  payments  from  outside  sources."  Moreover,  in- 
asmuch as  IS  U.  S.  C.  19''4  extends  equally  to  the  giver  and  the  recipient  in 
cases  of  salary  supplementation,  there  is  no  basis  for  distinguishing  between 
contributions  made  by  airiines  and  by  others  who  may  defray  some  of  the 
expenses  connected  with  ceremonial  flights,  such  as  representatives  of  foreign 
governments.  Chambers  of  Commerce,  and  so  forth.  Therefore,  the  opir.ion  of 
December  24,  1037  would  appear  to  place  the  latter  category  of  persons,  as 
well  as  the  air  carriers,  in  violation  of  law. 

As  noted  above,  the  opinion  of  December  24.  19.>7  states  that  prior  decisions 
have  "indicated  generally"  that  the  payment  by  others  of  traveling  expenses 
of  an  employee  of  the  Government  on  official  business  is  prohibited  by  IS  U.  S.  (.*. 
1914  and  that  such  a  practice  would  result  in  an  unauthorized  au;:mentari.)n  of 
appropriations.  It  is  believed  that  participation  in  a  ceremonial  flii-ht  can. 
and  should  be.  distinguislied  from  official  "traver'  in  the  ordinary  sen.>e  of  the 
term.  Typically,  "truvel",  and  the  incurrence  of  "traveling  expenses",  are 
incidental  to  the  performance  of  official  business  at  a  particular  point  away 
from  the  employee's  headf-narters.  In  the  Ciise  of  ceremonial  fiights,  however. 
the  official  business  is  making  the  flight,  i.  e.,  britif?  on  hoard  the  ititcruft,  and 
events  taking  place  en  route,  or  at  the  ultimate  destination,  are  merely  inci- 
dental to  the  flight.  Exnressed  another  way,  the  "ceremony"  is  the  /ii-jht. 
The  purpose  of  participating  in  such  flights  is  not  primarily  to'  pcrin  it  rjjjlci-il 
business  to  be  performed  at  the  ultimate  destination  ol^  the  flight,  but  rather, 
to  have  been  a  passenger  on  the  flight. 

Thus,  it  would  appear  that  the  expenses  defrayed  by  an  air  carrier  in  con- 
nection  with   participation    by   Government   officials   in   ceremonial   flights   nrr* 
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not.  In  fact,  "traveling  eipt^nses"  of  the  kiiid  to  which  the  opinion  of  December 
24,  lO'jJ,  and  prior  decisions,  referred-  "Whether  it  be  concluded  that  tliis 
distinction  is,  or  is  not,  a  valid  one,  it  has  in  fact  been  made  by  the  Board. 
Specillcally,  when  officials  representing  the  Board  have  participated  in  a  cere- 
monial flight  v.-hich  did  not  originate  in  Washington,  D.  C,  their  normal 
traveling  expenses  from  Washington,  D.  C,  to  the  point  of  origination  of  the 
flight  and  return  from  that  point  to  Washington,  D.  C,  have  been  borne  by 
the  Government.  -  

It  also  is  understood  informally  that  no^per  diem  is  authorized  from 
the  point  of  origin  of  the  fliglit  and  return. 

In  the  light  of  these  facts,  you  request  to  be  advised  specifically 
whether,  in  our  opinion,  any  objection  is  perceived  to  participation 
by  officials  of  the  Government,  including  officials  of  the  Civil  Aero- 
nautics Board,  or  their  wives,  in  ceremonial  flights  as  guests  and  at 
tlie  expense  of  the  air  carrier  conducting  the  flight. 

At  tlie  outset,  ^ve  should  like  to  point  out  that  our  letter  of  De- 
cember 27,  1957,  was  neither  a  "ruling"'  nor  a  '"decision"  within 
the  strict  meaning  of  those  words.  The  letter  was  written  in  re- 
sponse to  an  inquiry  of  December  2,  1957,  from  the  Chairman  of 
the  Special  Subcommittee,  requesting  our  "views"  regarding  cer- 
tain "practices"  set  forth  in  that  letter.  One  such  practice — which 
apparently  is  of  primary  concern  to  you  and  your  agency — was 
described  bj  the  Subcommittee  Chairman  as  follows: 

Agency  officials  have  had  their  travel  and/or  out-of-pocket  expenses  paid  "by 
Individuals,  corporations,  or  associations,  subject  to  the  agency's  regulatory 
authority  for  trips  made  by  the  ofiicials  concerned  In  their  official  capacities. 
Since  these  trips  were  within  their  official  function,  these  officials  could  have 
been  reimbursed  by  the  Government. 

The  Subcommittee's  letter  to  us  did  not  mention  individuals,  and, 
therefore,  our  views  were  furnished  solely  on  the  basis  of  the  exam- 
ples presented  to  us  and  we  had  no  information  other  than  that  set 
forth  in  the  letter.  Therefore,  in  response  to  this  specific  inquiry, 
■we  advised  tlie  Subcommittee  that  prior  opinions  of  the  Comptroller 
General  have  indicated  generally  that  the  payment  by  othei-s  of  the 
traveling  expenses  of  an  officer  or  employee  of  the  Government  in  a 
regular  duty  and  pay  status  is  prohibited  by  IS  U.  S.  C.  1914.  How- 
ever, we  explicitly  pointed  out  that  an  opinion  of  the  Attorney  Gen- 
eral, reported  in  33  Op.  Atty.  Gen.  275,  indicated  a  somewhat  differ- 
ent viW  with  respect  to  the  applicability  of  IS  U.  S.  C.  1914;  and, 
such  being  the  case,  we  explained  that  in  the  final  analysis,  smce  the 
law  in  question  was  a  crimiu«,l  statute,  a  final  detennination  as  to  its 
application  to  a  given  situation  was  within  the  jurisdiction  of  that 
official.  And,  in  this  connection,  we  would  like  to  here  emphasize  the 
fact  tliat  while  in  frequent  instances  during  the  past  we  have  dis- 
cussed this  particular  statute,  and  on  many  occasions  have  cautioned 
against  possible  violations  of  its  provisions,  we  have  many  times  ex- 
plained that  since  section  1914  is  a  criminal  statute,  its  enforcement 
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is  primarily  a  function  of  the  Department  of  Justice  and  the  court.s, 
and  have  expressly  pointed  out  that  our  opinions  with  respect  thereto 
may  or  may  not  be  shared  by  that  Department.  We  have  no  author- 
ity to  make  a  binding  determination  as  to  the  proper  interpretation 
of  this  statute.  Therefore,  any  contrary  construction  of  our  role  in 
this  area  is  and  should  be  regarded  as  incorrect. 

From  the  standpoint  of  the  audit  functions  of  this  Office  I  have  no 
reason  to  question  your  determination  as  to  the  continuing  ofncial 
nature  of  the  flights  mentioned  or  the  participation  therein  by  officials 
of  the  Civil  Aeronautics  Board,  or  their  wives,  under  the  circum- 
stances related.  "WTiile  in  my  opinion  such  action  would  not  be  a 
violation  of  18  U.  S.  C.  1914,  that  is,  as  stated  above,  a  matter  for 
final  determination  by  the  Attorney  General  or  the  courts. 


■    [3-1360463 

Bids — Qualified — Approximate  Price — Modification  After 
Opening 

A  low  bidder  who,  in  response  to  a  request  for  bids  on  a  firm,  fixed-price  basis, 
submits  a  bid  on  an  item  which  does  not  meet  the  specifications  but  who  accom- 
panies the  bid  with  an  offer  to  furnish  the  required  item  at  an  increase  of 
"approximately  S24.00"  per  unit  has  not  submitted  a  definite  and  certain  bid 
with  a  determinable  price  and  the  proposal  by  the  bidder,  after  opening,  to 
delete  the  word  "approximately"  would  be  a  material  change  which  may  vol 
be  permitted. 

To  the  Secretary  of  the  Army,  May  21, 1958 : 

Reference  is  made  to  letter  dated  April  30, 1958,  from' the  Assistant 
Secretary  (Logistics),  requesting  our  decision  as  to  the  appropriate 
action  to  be  taken  with  respect  to  the  bid  submitted  by  the  Model 
Engineering  &  Manufacturing  Company,  Inc.,  under  invitation  for 
bids  No.  SC-36-039-5S-1770-Gi,  issued  by  the  U.  S.  Army  Signal 
Supply  Agency  on  February  25,  1058,  and  opened  on  March  31,  195S. 

The  invitation,  as  amended,  requested  bids  for  the  furnishing  of 
telegraph-telephone  temiinal  equipment  in  accordance  with  ^lilitary 
Specification  No.  MII/-T-10'26TA,  Government-furnished  models  and 
drawings  referred  to  in  the  specification.  Eighteen  rfsponsive  bids 
were  received,  including  the  low  bid  of  ^lodel  at  an  aggregate  price 
of  $4,478,999.96.  The  next  lowest  responsible  bid  in  the  aggregate 
amount  of  $4,631,766.40  was  received  from  the  North  Electric  Com- 
pany.   However,  the  contracting  officer  proposes  to  reject  the  bid  of 
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Inau^iira!  -  Ceremonial  Flights 

Inaugural  or  ceremonial  flights  are  conducted  on,  or  shortly 
after,  the  institution  of  air  servicer  over  a  new  route  or  to  a  new 
city,  or  with  a  significantly  new  type  of  equipment.   They  may  be 
either  domestic  flights  —  or  flights  to  foreign  points. 

Flights  of  this  nature  have  been  conducted  since  the  beginning 
of  coTTOTiercial  aviation.   They  appear  to  have  derived  from  the  earlier 
practice  in  surface  transportation  under  which  the  inauguration  or 
extension  of  railroad  service,  for  enample,  was  acconipa.nied  by  exten- 
sive publicity  and  ceremonies.   Such  tiiG.hi;s  comport  with  the  legal 
requirements  of  the  Federal  Aviation  Act.   Additionally,  those  to 

foreign  points  are  conducted  in  accordance  with  lon^,-standing  regvl::tions 

2/ 

adopted  by  the  International  Aii'  Transpurt  Association  —  and  approved 

3/ 
by  the  Civii  Aeronautics  Board.  ~   l.ie  c.oard  s  policy  v.'ith  respect  to 

free  transportation  on  inaugural  flights  in  overseas  and  foreign  air 


!_/   In  domestic  service,  the  flights  normally  tale  place  prior  to  the 
inauguration  of  scheduled  revenue  sccvice  and  hence  are  called  ore- 
inaugural  flighti. 

21      lATA  Resolution  200  h. 

3/  Order  69-2-123  dated  Feb,  25,  l'J69. 
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transportation  with  "new  typo"  aircraft  is  set  forth  in  section  3A 
of  the  Board  s  Policy  Statement.  — 

Inaugural  and  pre-inaugural  flights  are  normally  accompanied  by 
public  ceremonies  at  the  ultimate  destination,  and  frequently  at  the 
point  of  origin  and  at  stops  along  the  way.   Participants  in  these 
ceremonies  normally  include  the  civic  and  business  leaders  of  the  com- 
munity, and  officials  of  the  state  or  nation  involved.   When  the  flights 
are  to  foreign  points,  the  party  more  often  than  not  is  bfficially 
entertained  by  the  foreign  government.   The  purpose  of  the  flights  is 
to  publicize  at  home  and  abroad  the  services  involved,  and  to  promote 
friendly  relations  with  the  foreign  governments  and  persons  with  whom  the 
carriers  will  work  in  the  performance  of  the  new  services.   They  are  of 
substantial  benefit  to  the  particular  carrier  from  a  commercial  advertis- 
ing standpoint  in  light  of  the  publicity  attending  them.   Because  of  the 
carrier's  desire  to  obtain  maximum  publicity,  and  because  of  the  involve- 
ment of  local  and  foreign  dignitaries  in  the  ceremonies,  the  carrier 
ordinarily  invites  the  participation  not  only  of  foreign  officials  but 
also  that  of  officials  of  the  city  from  V7hlch  the  flight  departs,  U.S. 


4/   14  CFR  399.34, 
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government  officials  such  as  Members  or  employees  of  the  Congress  and 
the  Federal  regulatory  agencies.   On  occasion,  the  wives  of  the  business 
leaders  and  officials  are  also  invited  in  light  of  the  ceremonial  functions 
involved. 

It  should  be  pointed  out  that  inaugurals  go  in  both  directions,  with 
Germans  coming  to  the  United  States,  for  example,  and  Americans  going  to 
Germany.   Also  the  lATA  Resolution  permits  an  inaugural  flight  to  be 
split  into  two  parts,  i.e.,  two  half  planeloads,  so  long  as  the  total 
number  of  participants  does  not  exceed  the  number  of  seats  on  one  air- 
craft.  In  such  cases  the  seats  not  used  by  th*  inaugural  participants 
may  be  sold  to  revenue  passengers.   When  the  inaugural  is  split,  often 
the  first  flight  consists  of  Federal,  state  and  city  officials,  while  the 
second  flight  carries  representatives  of  the  news  media  and  travel  agents. 

Usually  a  foreign  carrier  will  specify  that  the  invitation  is  to 
Board  Members.   This  is  because  of  the  ceremonial  nature  of  the  flight  and 
the  desire  that  a  high  ranking  United  States  official  be  along  to  meet 
foreign  dignitaries,  such  as  the  Minister  of  Transport  or  the  Minister 
of  Trade.   However,  the  invitation  may  include  a  staff  member  as  v;ell, 
and  when  no  Board  Member  is  available  to  go,  the  foreign  carrier  usually 
asks  that  the  Board  be  represented  by  a  staff  member. 
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In  accordance  with  the  lATA  Resolution,  the  participants  in 
these  flights  are  the  guests  of  the  airline  during  the  flight  in  the 
sense  that  no  charge  is  made  for  transportation  or  meals  while  they 
participate  in  the  flight,  or  for  food  and  lodging  at  stops  en  route 
or  at  the  point  of  destination  for  a  limited  period  of  time.  Also,  the 
airline  frequently  provides  transportation  without  charge  to  the  point 
of  origin  of  the  flight. 

CAB  officials  have  participated  In  Inaugural  or  ceremonial  flights 
as  a  part  of  their  official  duties  since  passage  of  the  Civil  Aeronautics 
Act  of  1938.   The  official  nature  of  this  participation  has  heretofore 
been  recognized  by  the  Comptroller  General.   In  1958,  he  found  "no  reason 
to  question  (the  Board's)  determination  as  to  the  continuing  official 
nature  of  (such)  flights  or  the  participation  therein  by  officials  of  the 
Civil  Aeronautics  Board,  or  their  wives  *  *  *"  37  Comp.  Dec.  776,780. 

Similarly,  Part  370  of  the  Board's  regulations,  which  govern  the 
conduct  of  the  Board  and  its  employees,  provides  for  the  acceptance  of 
"invitations  addressed  to  and  approved  by  the  Board  for  employees  desig- 
nated by  the  Board  (including,  where  applicable,  their  wives  or  a  member 
of  their  Immediate  family),  to  participate  In  ceremonial  or  Inaugural 
flights  ***."   (14  CFR  370.735-22(c)(ll).   These  regulations  have  been 
approved  by  the  Civil  Service  Commission.  — 


5/   32  F.R.  13052,  Sep.  14,  1967. 
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In  administering;  Its  policy  with  rcsjipct  to  Inaugurals,  the  Board 
follows  these  guidelines: 

a)  The  invitation  must  come  to  the  Board,  not "to  a  person; 

b)  The  Board  decides  v;'ho  Is  to  go; 

■c)  The  Board  enters  a  minute  that  it  is  official  business; 

d)  No  expense,  per  diem,  etc.,  or  other  government  allowances 

are  authorized  to  persons  participating. 

(> 

e)  The  Board  generally  sends  the  Member  who  has  the  Board  assign- 
ment for  a  certain  geographical  area  (i.e. ,  Asia,  South  America,  N.W. 
Europe,  S.E.  Europe  and  Africa).   In  designating  staff  members  to  go  on 
inaugurals,  the  Board  attempts  to  proceed  on  a  rotating  basis,  with  the 
Board  Itself  deciding  who  shall  go. 

In  roughly  one-half  of  the  cases  of  invitations  to  inaugurals  and 
pre-inaugurais ,  no  CAB  guest  participates.   In  about  two-thirds  of  the 
cases  of  acceptance,  a  Member  is  designated,  frequently  accompanied  by 
his  wife,  but  not  always.   In  most  inaugurals  there  is  only  one  CAB  guest, 
occasionally  two,  and  only  in  rare  cases,  three  or  four. 
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UNITED   STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,   D.  C. 


Policy  Statements  -  Pm^t  399 
Effective:   Jutic  '•,  I'JO^ 
Adopted:    ;  ;,y  2y,    l'X>} 


PART  399  STATEMENTS  OF  GENERAL  POLICY 

FREE  TRANSPORTATION  ON  INAUGURAL 
FLIGHTS "IN  OVERSEAS  AND  FOREIGN  TRANSPORTATION 


Section  403(b)  of  the  Federal  Aviation  Act  of  1958 
(72  Stat.  758,  A9  U.S.C.  1373)  empowers  the  Board  to  authorize 
air  carriers  to  furnish  free  or  reduced-rate  overseas  or  foreign 
air  transportation  to  such  persons  and  under  such  circumstances  as 
the  Board  may  by  regulation  prescribe.   §223.8  of  the  Board's 
Economic  Regulations  governs  applications  for  such  authorizations. 

§399-31  of  the  "Board's  Policy  Statements  (Regulations, 
Part  399,  lA   CFR  Part  399)  states  the  Board's  policy  to  permit 
free  transportation  on  "inaugural  flights"  with  "new  type"  aircraft 
in  foreign  air  transportation.   No  such  policy  statement  exists  with 
respect  to  overseas  air  transportation.   Since  these  two  types  of 
operations  are  grouped  together  in  the  Act,  the  Board  deems  it 
appropriate  to  expand  the  statement  now  in  5399.31  to  embrace  over- 
seas inaugural  fDights.   The  attached  new  Statement  of  Policy  will 
constitute  §399...'i  >  of  Part  399. 
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Subparagraph  (3)  of  §399./+3(c)  provides  that  in  determining 
a  carrier's  elig-ibjility  for  authorization  to  furnish  free  trans- 
portation on  ''inaugural  flights"  with  "new  type  aircraft,"  its 
routes  in  overseas  and  in  foreign  air  transportation  are  to  be 
taken  together  as  one  unit.   The  effect  of  this  provision  is  to 
preclude  a  carrier  engaging  in  both  overseas  and  foreign  air 
transportation  in  a  particular  "geographical  area''  from  obtain- 
ing eligibility  for  more  "inaugui'al  flights"  therein  than  one 
which  engages  only  in  overseas  or  only  in  foreign  air  transporta- 
tion in  that  area. 

The  new  statement  includes  certain  other  changes  in  the 
existing  regulation  to  bring  it  up  to  date.   References  to  "the 
CAA"  have  been  changed  to  "the  Administrator  of  the  Federal 
Aviation  Agency"  and  the  lists  of  certificated  aircraft  types 
and  of  aircraft  types  under  development  have  been  reVised  to  the 
date  of  adoption  of  this  amendment.  Certain  minor  editorial  changes 
have  also  been  made. 

Since  this  rule  constitutes  a  Statement  of  Polic.y,  notice 
and  public  procedure  hereon  are  not  required,  and  the  regulation 
may  be  made  effective  upon  less  than  30  days'  notice. 

In  consideration  of  the  foregoing,  the  Civil  Aeronautics  Board 
hereby  repeals  §399.31  of  Part  399,  U  CFR  Part  399,  and  adopts 
new  i399.-43,  effective  June  ';,,  1963,  to  read  as  follows: 
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§399- 1; 3   Free  transportation  on  inaugural  flights  in  overseas 
and  foreign  air  transportation  with  "new  type"  aircraft.   This  Policy 
Statement  prescribes  .the  general  standards  which  will  be  used  with 
respect  to  deciding  applications  under  §223.8  of  the  Board's  Economic 
Regulations  for  permission  to  furnish  free  transportation  in  overseas 
and  foreign  air  transportation  on  so-called  "inaugural  flights"  with 
"new  type"  aircraft. 

(a)  Free  transportation  permissible.   Free  transportation 
relative  hereto  may  be  authorized  on  each  type  of  aircraft  as  described 
below  when  that  type  is  being  introduced  for  the  first  time  by  a  carrier 
on  its  system  of  routes  or  a  part  thereof  as  hereinafter  set  forth. 
Permission  for  free  transportation  on  such  flights  may  be  granted  even 
though  the  type  of  aircraft  involved  may  have  been  on  the  market  and 

in  use  by  other  carriers  for  a  number  of  years. 

(b)  New  type  aircraft,  (l)  A  reasonable  basis  for  designation 

of  "new  type"  aircraft  for  purposes  of  fixing  a  free  transportation 

policy  lies  in  reference  to  the  aircraft  type  as  certificated  by  the 

Administrator  of  the  Federal  Aviation  Agency  pursuant  to  the  provisions 

of  Section  603(a)  of  the  Act.   A  new  type  aircraft  may  be  regarded  as 

any  one  of  the  following  types  of  aircraft  for  which  the  Administrator 

has  Issued  a  type  certificate: 

Manufacturer's                Certification 
Model  Designation  1/  Date 

DC-U  June  6,  19^6 

DC-6  June  23,  1947 


1/  The  manufacturers'  models  listed  on  each  line  are  covprp'1  by  a 
single  type  certificate  issued  by  the  Administrator,  .•md  shall 
be  considered  as  a  single  type  for  purposes  of  this  policy. 
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DG-6B  April    .11  ,    10f,l 

DG-7  Movomhor    ]? ,    I953 

L-0/'t9,L-lA9,L-6A9  &  L-7/i9  Drvember   ?9.    19A5 

L-IOA;?  Novomber  28,    1951 

L-]6/,0fl  Mnmh   29.    1957 

CV-2/,n  "  ■  Dor-omhrr   7,    11^,8 

CV-3A0  rmd   CV   UO  H-ir'-l\    27.    1952 

Boplnn   .;-J07  M-ir.-h    13,    19/,0 

Bopinr   .''A-107R  M.-iy  A,    l9/,0 

B-rr?  ;5np1,nmber   3,    ig/.S 

ViRonuht,  Juno   13,    1955 

M-202  oop+nmhor    3,    ] 9A7 

M-/,n/,  O'^tol)er   5,    1953 

P'-27  Ori.'^ber   29,    1957 

Briatol  Britannia    M)';  Al'ivil    10,    19'i8 

Lorkhcod  188A-08  Auf.;^iHt   22,    1958 

Boning   707-100  &   --300  2.pp1, ember   18,    1958 

Olid  Ciarnvclle  ■ST,2]0  April    8,   1959 

Grummn   G-1^9  U'ly   21,    1959 

'    Booinp  707-300  &   -AOO  July   I5,    I959 

Douglnn   D("-8  August    31,    19''^9 

ConvaiT-   22    (88O)  Mny  1,    196n 

Booing   720  Jutio   30,    1  Oh(l 

Arni.Tt,rong-l'/liit,uor'th    hV)  DiTombcr    2,    I96O 

de   Hsvill^^nd   Gon'et   IjH  Dornnibor   21,    19(50 

do   Hpvilland   PH;7-)|   ^sribo\i  Dorombpr   23,    I96O 

G.anndnir  GL-/,/,D/,  H-iy   2/;,    1961 

Lorkheod -01,-1^29  August   28,    1961 

Convair    30    (990)  norembf'r   15,    l'^^] 

Handlpy    Pna-:   Flerald    300  May   25,    ^'^^2 

''2)   With   rrtrcct   to  types    of  air'-r-in  for   which    th-r-   Adminis- 

Crnior  may   i-jsue    ty))e   certifi  i-at,es    in    *.he    fn+,ure,    all   airci'aft 

covered  by     any   one   su'-h    iyp"'   ■^•^rti  fixate  will    ho   refinrded   as   of 

the   same   type    in    the   Board'.''    consideration   of   proposals   t.o   furnish 

freo   transportation   on   no-called    "Inaugural  flightr;.         Kxamples   of 

3\ieh    types    of   aircraft,    whicji   are   now   being  d.-volopod,    are: 

Manufacturer' '  s 
Model    Deslgnalion 

Booing   727 
f'.onvair   03 
Lockheed    ^nn 
Vi'dcer!'   Van/;uarci   95('' 
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Brcgiiol  941 
Vlrkers  VC-'IO 
Short  SC5 
A.  V.  Roe  7^8. 
de  Havilland  DH121 
'       Vickers  BAG  111 

With  respect  to  aircraft  of  foreign  manufacture  not  certifi- 
cated by  the  Administrator,  each  basic  type  aircraft  together  with 
all  of  its  variations  shall  be  regarded  as  one  type. 

(c)  Geographical  areas,  (l)  Somo  carriers'  operations  are 
virtually  world-wide  in  scope  and  these  carriers  generally  maintain 
operating  divisions  or  areas.   For  equitable  reasons,  therefore, 
the  Board  is  establishing  three  "geographical  areas"  and  will 
consider  a  carrier's  system  having  routes  in  more  than  one  of  these 
areas  to  be  divided  into  separate  parts  coincident  with  such  areas. 

(2)  In  the  case  of  a  carrier  having  a  inulti-area  system, 
ae  above  described,  inaugural  flights  may  be  permitted  in  each 
geographical  area  at  the  time  a  new  type  of  aircraft  is  introduced 
In  service  by  the  carrier  in  such  area.   If  an  inaugural  flight  is 
oporated  over  routes  of  the  carrier  in  two  or  more  geographical 
areas,  such  flight  will  be  considered  as  a  separate  inaugural  flight 
in  each  of  the  geographical  areas  in  which  such  flight  is  operated. 

(3)  A  carrier  having  both  overseas  and  foreign  routes  in 
the  same  area  will  be  permitted  inaugural  flights  in  such  area  to 
the  same  extent  as  a  carrier  having  only  overseas,  or  only  foreign, 
routes  in  such  area. 
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(1-0   "Geographical  areas"  shall  be  considered  to  be  as 


follows : 


Area  1  -  The  area  encompassed  by  the  routes  of  any 
given  carrier  betvieen: 

(a)  Points  in  any  State  of  the  United  States,  or  the 
District  of  Columbia,  on  the  one  hand,  and  points 
in  Puerto  Rico,  the  Virgin  Islands,  or  the  Canal 
Zone,  on  the  other} 

(b)  Points  in  one  and  points  in  any  other  of  the 
following  territories  and  possessions:  Puerto 
Rico,  Virgin  Islands,  and  the  Canal  Zone; 

(c)  Points  in  any  State  of  the  United  States,  the 
District  of  Colunibia,  Puerto  Rico,  the  Virgin 

■  •  Islands,  or  the  Canal  Zone,  on  the  one  hand,  and 
any  other  points  outside  thereof  on  the  North 
American  and  South  American  continents,  Greenland, 
Bermuda,  Cuba,  Haiti,  Dominican  Republic,  Jamaica, 
Netherlands  Antilles,  Trinidad,  Bahamas,  Lecv/ard 
Islands,  or  Windward  Islands,  on  the  other. 

Area  2  -  The  area  encompassed  by  the  routes  of  any 
given  carrier  bctvjccn: 

Points  in  cxiy  State  of  the  United  States,  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  on  the  one  hand, 
and  (a)  points  in  Europe,  Africa,  Iceland,  Ascension 
Island,  Azores,  Canary  Islands  and  Madeira,  and 
(b)  points  beyond  Europe  or  Africa  in  Asia  or 
Australasia,  involving  transportation  over  the 
Atlantic  Ocean,  on  the  other. 

Area  3  -   The  area  encompassed  by  the  routes  of  any 
given  carrier  between; 

(a)  Points  in  any  State  of  the  United  States,  the 

District  of  Colunibia,  or  any  territory  or  posses- 
sion of  the  United  States,  on  the  one  hand,  and 
points  in  Asia  or  Australasia  and  points  inter- 
mediate thereto  that  are  not  in  the  United  States, 
or  a  territory  or  possession  thereof,  on  the  other 
hand,  involving  transportation  over  the  Pacific 
Ocean;  or 
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(b)  Points  in  any  State  of  the  United  States,  or  the 
District  of  Columbia,  on  the  one  hand,  and  points 
in  a  territory  or  possession  of  the  United  States 
located  in  the  Pacific  Ocean,  on  the  other,  which 
involves  transportation  over  the  Pacific  Ocernj  or 

(c)  Points  in  a  tcrritoiy  or  possession  of  the  United 
States,  on  the  one  hand,  and  points  in  any  other 
tcri'itory  or  possession  of  the  United  States 
located  in  the  Pacific  Ocean,  on  the  other,  i-ihich 
involves  transportation  over  the  Pacific  Ocean. 


(Section  ?0)'(a),  72  Stat.  7)i3j  U?   U.S.C.  I32J4.  Interpret  or  apply 
i;cctioa  Ji03,  72  Stat,  '/^o^  h9   U.S.C.  1373.) 

By  the  Civil  Aeronautics  Board: 


mROLD  R.    SANDERSON 
Secretary 

(SEAL) 


NOTE:      Hart  399   -     tatements   of  General  i-olicy   (Regulation  Policy  ^^tatertient 
No.    1)    issued  Kay  2$,    1955, 
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Attachment  D 

Regulation  Policy  Statement  No, 6 

UIMTED  STATES  CF  AMLRIGA 
CIVIL  AERONAUTICS  BO.JID 
WASHBIGTOiM,  D.  C. 
I 

Policy  Statei  -ents  -  P^rt  399 

Efiectlve:      October  3,  1953 
Adopted:  October  3,  1958 

FREE  TRiUJGPCRTATION  ON  IKAUGURAL  FLIGHTS  BI  FCRSIGIJ  AIR  TI',Ai\ISPORTATION 

In  accordance  with  section  223.8  of  Part  223  of  the  Economic 
Regulations^   th.e  Board  has  authorized  carriers  to  furnish  free  trans- 
portation on  "inaugural  flights"  operated  vjith  "new  type"  aircraft  in 
foreign  air  trar^sportation.     In  processing  .such  applications,   a  ques- 
tion arose  as  to  whether  it  would  be  within  the  scope  of  the  Board's 
policy  to  permit  free  transportation  of  persons  on  inai'gural  flights 
in  foreign  air  transportaticn  pursuant  to  section  U03(b)   of  the  Civil 
AeronautJ.es  Act  where  the  flights  were  conducted  iidth  equip:T.ent  that 
x-ras  several  years  old. 

In  order  to  clarify  its  position  with  respect  to  deciding  on  ap- 
plications for  such  transi^ortation  rr.d  resolve  the  quet'tion  above 
stated,  the  Board  is  issuing  the  atteched  state;iient  of  policy. 

Since  this  rule  relates  only  to  statements  of  policy,   notice  and 
public  procedure  hereon  are  unnecessary'",   and  the  regulation  may  be  made 
effective  upon  less  tnarx  30  days'   notice. 

In  consideration  of  the  foregoing,   the  Civil  Aeronautics  Board 
hereby  enacts  Regulation  Policy  Statement  No.   6  coiiiprising  new  sec- 
tion 399.31  of  Subpart  U  of  lart  399,   effective  October  3,  1953,  to  read 
as  follows: 
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PAilT  399  -  STATaiENTS  OF  GEifLRAL  x°OLICY  ' 

SUBPART  B  -  STA^E^JE1^!T3  OF  POLICY 

FREJ';  TRAilSPCRTATION  ON  BIAUGURAL  FLIGHTS 
IN  FOr.uilGN  AIR  TRAwSPORTATION 

Section  399.31  -  Free  Trainsporbation  on  Ir.augurr.l  Flights  in 
Foreign  Air  Transportation  vn.th  "New  Type"  Aircraft.     This  policy 
statement  prescribes  the  general  staiidai'ds  which  will  be  used  with 
respect  to  deciding     applications  under  section  223.0  of  the  Board's 
Econoi.iic  Regulations  for  permission  to  furnish  free  transportation  in 
foreign  air  trariSportation  on  so-called  "inaugural  flights"  vdth  "new 
type"   aircraft. 

I.  Free  Transportation  Permissible.  Free  transportation  relative 
hereto  may  be  authorized  on  each  type  of  airci-aft  as  described  below  when 
that  type  is  being  introduced  for  the  first  tii.ie  by  a  carrier  on  its 
system  of  routes  or  a  part  thereof  as  hereinafter  set  forth.     Permission 
for  free  transportation  on  such  flights  may  be  granted  even  though  the 
type  of  aircraft  involved  may  have  been  on  the  market  and  in  use  by 
other  carriers  for  a  number  of  years. 

II,  New     Type  Aircraft.     A  reasonable  basis  for  designation  of  "new 
type"  aircraft  for  purposes  of  fixing  a  free  transportation  policy  lies 
in  the  use  of  the  type  designation  Tfjhich  results  from  the  administration 
of  Pai-t  1  of  the  Civil  Air  Regulations.     A  new  type  aircraft  may  be  re- 
garded as  any  one  of  the  following  types  of  aircraft  for  viiich  the  Civil 
Aeronautics  Adi^iinistration  has  issued  a  type  certificate  vmdcr  Part  1 

of  the  Civil  Air  Regulations: 
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1/ 

Type  •i'lcnr.facturer' s 

KuPiber                 "■    ,        hoc'.el  Designation  Certification  Date 

1  DC.'-U  June  6,   19U6 

2  DC -6  Juiie  23,   19h7 

3  DC-63  April  11,  195l 

h  DC-7  Nove:7iber  12,   195^3 

5  .-  L-0h9 ,L-lh9 ,L-6h9 ,   and  L-7u9       December  29,   19U5 

6  L-10U9  November  28,   1951 

7  L-16U9A  Ilai^ch  29,  1957 

3                       -  CV-2aO  December  7,   19u8 

9  CV-3U0  and  GV-UhO  March  27,   19$2 

10  Boeing  S-307  March  13,   19i;0 

11  BoeLng  S/.-307B  Hay  4,   1?U0 

12  B-377  September  3,  19U8 

13  Vipcount  June  13,   1955 

lU  K-2C2  September  3,   19U7 

15  ■•        -   •  M-lOu  '                  October  5,   1951 

16  F-27  '  October  29,   1957 


With  respect  to  t^pes  of  aircraft  for  '.diich  the  Civil  Aeronautics 

Administration  ma:/  issue  tj'pe  certificates  under  fart  1  of  the  Civil 

Air  Regulations  iii  th.e  future,   all  aircraft  covered  by  any  one   such 

t^TDe  certificate  x^iU  be  regarded  as  of  the  same  t}^rps  in  the  Board'  s 

considei'ation  of  proposcls  to  furnish  free  transportation  on  so-called 

"inaugural  flights".     Examples  of  such  types  of  aircraft,  which  are 

now  being  developed,   ai^e: 

Type  1  lan-^if  actu  r  er '  s 

liur.ber  Ilodel  Designation 

1  B-707 

2  .  DG-8 

3  Electra  L-IO8A-O8 

ii  cv-eso 


_l/    AH  mairafacturer's  models  listed  on  each  line  are  covered  by  a 
single  ty-pe  certificate  issued  by  the  CAJi,  and  shall  be  considered  as 
a  single  type  for  purposes  of  this  policy. 
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With  respect  to  aircraft  of  foreign  manufacture  not  certificated 
by  the  Civil  Aeronautics  Administration,  each  basic  type  aircraft 
together  with  all  of  its  variations  shall  be  regarued  as  one  type. 
III.  Geographical  Areas.  Some  carriers'  operations  are  virtually 
world-wide  in  scope  and  these  carriers  generally  maintain  operatir^g  divi- 
sions or  areas.  For  equitable  reasons,  therefore,  the  Board  is 
establishing  three  "geographical  areas"  and  will  consider  a  carrier's 
system  having  routes  in  more  than  one  of  these  areas  to  be  divided 
into  separate  parts  coincident  with  such  areas. 

In  the  case  of  a  carrier  having  a  mailti-area  system,  as  above  de- 
scribed, inaugural  flights  may  be  permitted  in  each  geographiical  area 
at  the  time  a  new  type  of  aircraft  is  introduced  in  service  by  the 
carrier  in  such  area.  If  an  inaugural  flight  is  operated  over  routes 
of  the  carrier  in  two  or  more  geographical  areas,  such  flight  vjill  be 
considered  as  a  separate  inaugural  flight  in  each  of  the  geographical 
areas  in  which  such  flight  was  operated. 

"Geographical  areas"  shall  be  considered  to  be  as  follows: 
Ai^ea  1  -  The  area  encompassed  by  the  routes  of  any  given 
carrier  between  points  in  the  United  States,  or 
in  a  territory  or  possession  of  the  United  States 
in  the  V/estern  Hemisphere,  on  the  one  hand,  and 
any  other  points  in  the  Western  Hemishphere,  on 
the  other  hand. 
Area  2  -  The  area  encompassed  by  the  routes  of  any  given 
carrier  between  points  in  the  Unitea  States,  or 
in  a  territory  or  possession  of  the  United  States, 
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on  the  one  lianc,  ?nd  points  in  Eii.rope  or  Africa, 
on  the  other  Raiid,  includiiig  intermedij^te  points 
(other  than  ii".  -bhe  United  States,  or  a  territory  or 
possession  t.ibreof)  and  also  points  beyoiid  ijurope 
or  -^rica  in  Asia  or  Australasia,  involving  passage 
across  the  Atlantic  Ocean. 

j\rea  3  ~  The  area  cncompassea  by  the  routes  of  any  given 
carrier  between  points  in  the  United  States,  or 
-  -in  a  territory  or  possession  of  the  Unit3d  States, 
on  the  one  hand,  and  points  in  Asia  or  Australasia, 
on  the  otiier  hand,  including  internediate  points 
(ether  than  in  the  United  State:;,  or  a  territozy 
or  possession  tl  .-'■reof ),  iuvol^ang  passage  across 
the  Pacific  Ocecn. 

(Sec.  205(a),  5-'2  Stat.  ?8/tj  U9  U.S.C.  l,2b'.  J.nterpret  or  apply  Se::tion 

U03,  52  Stat.  9^2;  l;5  U.o.G.  I183) 

3y  the  Civi.l  /.eronautics  Board 
/g/  Mabel  McCart 

Mabel  McCort 
.  Acting  Secretary 


(SEAL) 
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Attachment  E 

From  Regulation  Policy  Statement  No.  21,  Part  399. 
Effective:     January  29,  1964 
Adopted:      January  23,  1964 

('')     IL;''i''\.£';i'l;:i*JiL.i.'.';iy.il'£.r^       '■'i&'i  dciK-.ily  aervicjo  avc  reduccd-faro   i;crviccc 

^■llj^il  r.re   conduclod,    .oii-hcui-   restriction  as  to  fli(;hi  depai'ture   tiiDC ,    in  aircraft 

Gpncific-Tlly  equipped  'for    i.>n.'J   ;.r.rij',nc;d   to   such  r-ervice  and  liaving  the   appliccblo 

ininiii'iLii;!   c-'j.'tinf^   C'lp.-f'it.y   sot  fort-h   bolow: 

DC-'l 6^ 

r;c-6  -    .    .    =        ,..,.,.  72 

DC-oP 76 

Const -'.■'lii  ion  0/,9    t,o  7^9    .......  77 

Con--:t';ll.vlion  10.:;j  88 

NoLe:     M-?,^ijnvn  s-.,./ _ing  nrmity  i'.   f;Ovcrned  by  the  Civil  Air  Rogulations. 

V"^)     l',2f^lL?'H'^"  ^"^f  fi'f'e   fooci   re!\'ic2   oyccpt  coffee   or   similar  beverages 

will  be   psimitlod  c,r   oitber  off-jicrk  or   high  density  service, 

(d)     L'-l".'-.„-- ■- r/'.ICiL'.^iiJj^'      Both  high  density  and  off-peak  services  will  be 
■..uti-3ct  to  a  i;i.-'i   c.-^ilmg  of  "7 j  p?:'cent  of   the   corresponding  first-class  fare 
C'39 )   3  ■      f  •■::■■    ::".. '.v;port;tlon  ov   in.''.ur''^."'l   fljphts    \n  overrc-.'ts  Hnd   forM  i  .r;n     rAr 

Th:-.  polio;/    .itfleinr ,ib  prosn-ibos   the   general   standard;:;   that  \.'ill  be  used 
.in  deci(.:ing  iujpl i c:. tj cnn ,    under   §223.8  of   the  Economic  Regulations,   for  per- 
mi.-.sijn   to  funii.'h   f>-oe   transjjortation  in  overseas  and  foreign  air  transporta- 
tion on   f-,o-c.';ll.:-d    'in^ugurr.l  flights"   with  '-now  type"   aircraft. 

('^)      l-'reo    I,-.  :T,.r:)r t.ition   permissible        Free    transportation  may   bo   author- 
ized  en  eacn   typo   of  aircraft   described  herein  v;hen  tliat   type    is  being   introduced 
IV. r   !>]•;    fii.st    Liiii.-    Uv   a   '■.-arj.v^r  ou    it;".   .:ysL,em   of    routes   or  n    part   tJinret'f  r^r- 
hcieinafi.cr    -.ict  forth       I'ree   transportatioii  on   such  flights  may  bo  authorized 
even   tiiough    the    ty]..''   of  ai'^ciait    involvetl  i:i:y  lia.vo  been  on   th.e   market  and   in 
use   by   oth'^r   c.-rrjers  lo'  .-.i  numb.';r  of  year's. 
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i^)     J-S^ ■■;'._ !:-'..iS-..-ijP-ii:V4:''k'      ^''-'  pi^vpo:-?:;  of   tlii;;  pclJ.cy,.   aircraft  are 

cl-;.j.-.-if  icd  ricrorc.'Uji,   lo   th';  ciTCir.i't   ti^p-j   cor  t.if  icats   i5;^',;-?d  by  the  AchiiiniE- 

tri-.tor  of   the  Frdcr.;!  Avi^^tioj-  .■'gv':n'jy  puioUr^nt  to   section  6C3'.a)    of  tlis  Act 

» 
V(,-.r.i.itioir-  of   i-.  b.:,.^  ic  rioc"!  cf  i-.irci-f.it  covered  by  a   aingi?   type   cc-rtif  iccito 

oil";   li,':tc-j    to^olhcr   sr-q  c"./c   cor;nic'';;'=.c  a  ijingi?  "tyi '^       /-ny  on^  of    Lh'^  follow- 
ing c«rt  ir.i  C-.  ocfj  airo.:oft  m-.y  b:   rc^irdad  <r.3  a.  '■  nei.'  typ?"   a-ircraft. 


Manyf  ACourar'  .3 

3oGir:c  S.-367 

Bor^lnr   r!/.-3073 

L-0';9,  I-U;-,   L-64^;  >..nd  L-74v 

DC^b. 
K-202 
B-377 

cv-p:o 

DC .  6;j 

L-  KKJ 

r;C-7 
Visco;-.:/.. 

J. -;k •).:-:;    ;•.?,?:•  Oa 

;-oo:ir;r:.    /■!-::-AGj  c-.     200 
;^ud  C"  -r^v^aiij  r^2Jx} 

V-i:-l-';:  70  •    :'/.):'   ■'  •  ..OU 

Convi:;/   22  i.C^':; 

Boo -r.r  ■'r:0 

i;rrr::tr.-,v;  Vfjv  orfh  6:::i 

do  J  ;;.v  •;).,.  nd   Go<-.-it.  /»(; 

c^o   !'    ^.:■  ri-r,:J  i::;^    i  C,   ri^oi; 

c-ii!^':.^;  7-  '':i  ■■,■,?., 

Loc"-b-::.)  :,;,-. l:-.-'-., 
Coi-;;.  U-  j:  i^/;Oi 
Ii-nd::.;y  ?;;?,-;  i.-ricd   303 


i2'.  i"jj-.  ii'L.rliii'ill-iili 

Mo.rch  13,   19-''-0 
M=.y  ,.,,   19^0 
Decttinbsr  29 >    19^:? 
Jui.c  6,   194i 
Juno  23,  1947 
Sspt-p.rab^r  3s  1947 
SsptREbor  3.V  19^8 
Dec^iubs^-  7,   19.;  S 
AprJl  11 J  19 jl 
Octch-?;-  3o   1931 
Uoy-irb^-r  28,  l^M 
H.-j-on  .■?,   19^2 
Jlovonbsr  12  c  l';:i3 
■Tun3  13^  1933 
N.^.rch  2^  .  193? 
October  2\  VWf 
April  10,  1933 
•ugui't  2^.   19;i 
P-ip'f'r.bs/'  l>i,  19  3S 

/prii  8,  r;.p    . 

Mc.y  21^   i;}3;) 
Jiilv  i^■,   1 V3  - 
Avgli-i   3i.   l':);^ 
M-iv  1     i960  . 
J^jnj  30;  I9&O 
lVc>;::bcr    2o    19-0 
r-.-.c-sbcr  21,  I960 
D^ct^nb-"  23     I960 
M:.v  2,.,,  1V61 
M-.I.,.'.  t    28.   IvM 
P^c.yLor  If;,   1-;"31 
Kj.v  2-;,    i9o2 
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VJiih  rer.p.Tct   to  ;jircr;ift  for  which  the  Adininistral-or  may  issue   type 

cc-tjficcitoi;   in  tiio  futuy-s,   all  aircraft  covered  by  a  c-inclo   type   certificate 

vjill  b3  rr-gcLrcIod  :r.i  of  the   Pdrr.e   type   in  the  Board's  consideration  of  proposals 

to  furnich.  free   tran^po-"v,£.tion  on  in^.ugui-al  flights.      Examples  of   such  types 

of  .aircraft,   which  a:  2   ncv'  bsir.g  developed,   ares 

A     V.    Poo  7.+S  Lockheed  300 

Boeing  72?  Short  SC   5 

Broguet  -l.'.l  Vickors  EAC-111 

Con\air  63  Vickers  V.infjuard  950 

d'?  Ik..vill£.nd  DH  .121  Vickers  VC-10 

^-;it.h  rfispoct    to      i;  craft  cf  foreign  manufecturc  not  certificated  by  the 

/di,unibt::<.;.tor,   f.ael^  b..i:ic   typo   of  aircraft  £jid  all  its  variations   shall  be 

rCi^;.rued  as  oni*  type, 

(1)  Soma  Crirrie.'s'  operation:;  are  virtually  world-wide  in  scope  and 
tlier.2  Cci-'ier 5  generally  rac.intain  operating  division":  or  areas.   For  equitable 
rea:3oni,  therefore,  the  Poj.rd  Is   or.t'_bli;:-hing  three  "geographical  areas"  and 
will  consider  a  carrier 'i-  syr.>teiii  having  routes  in  more  thaji  one  of  these  areas 
to  b3  divided  into  L=..?f  urate  p^rts  coincident  witli  such  arearj. 

(2)  "n   The  case  of  a  carrier  having  a  multi-area  syst'^m,  as  above 
d'^sciibcd,  inaugur;!l  flights  may  be  permitted  in  each  geographical*  area  at  the 
time  t.  n'j\  typr.  of  aircraft  is  introduced  in  service  by  the  carrier  in  such 
UTfi.".,.  If  an  ini,ijgar..l  flight  is  operated  over  routes  of  the  carrier  in  tv;o  or 
more  geogri-plricd  ar'?a'.  nuch  flight  will  be  considered  as  a  separate  inaugural 
flight  in  each  of  th"  geographjcal  arr-a:;  in  v;hicii  ruch  flight  is  operated. 
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(3)      /i  c-iir ';•■-.-  ;  i.-Ji.;;   \j:lM  'v:ri:n,.:,  aijt;  forei-fiO  router,  in  tlio   sane 
rrot'  i-il.l  ij^;  j;:--;Ti.it*'d  iij.,u-',,j  i..i    fj.l.va-:-   ic   riuch  f^ro,.  to   the   ■■arae   extent  0.3 
a   Cu-r.c.i'!'  I:i'\':ri2  vruy   '■V''"sc-?  ;„   cr   oiLly  for:j.jri,    rouLcs   in  .such  area, 

(.;..)      "c-;;nnv-VDhic5-.l  K.n  '.^s''  /.i^j^Jl  ^j   coii^idrrc-d  to  b^   v.v  follo,;G; 
/^r^'ici  .'.  ■-■  Ti;"'  ,."'.'i-.  eiicompc-.-r'SL-:.'  b}'  \\:  i  -not-i'.   of  ^.ny  givf.n 

(ti.)     ^.'/ciii':;-   iu  ;■;"■>'   ('"'t -•'.'-i  oj'    tr.r.    •:;r--\i,-.'d   '".l.itc:^     or   the 
Iiiritricr  of  Golu-bi...   en   L.i^:^  oi;,;.  hand,   and  point:^ 
in  Pu'; -tc  i'jco,  the  '"ii-gjii   '.  .■.'Ic^^d  j ,   or    The  Cant.1 
Zopj-i ;   en  ih'.   rth-Mj 

(b}     "'.-.in's   in  c:-   ..\yl  loiiir.^  in  rJiy   o-oh-;-   of    tho 

f  olio„'ii-j;,  t .  r  V  i.  .c-.i~3  i.nd  •.O''jr;,jion5?     Tuerto 
T'icc,    virt;Iv  It:J.^i/d:;,   cjria    :ho  CuJj/il  Zonn; 

(c)     "cl^t.:   ;r}  .,;v   "^t:i^o   of   the  Ualtv;-  o^.t'3.,    the 
I";'- "trier,   01    Coii;.Tbic'     ''^o^voo  Rico,    The  Virgin 
"-'itu.;Ij  .    or    !.:ij  C^.n-:!  Acn~,_    en  th'^  rii.-;  ht.nd,   tmd 
c-i';y   (?(.;:•■■;?    rri'j'  :  o-j*sid.-    t'ri.^recf'  011  the  Ivo-th 

J-' /n'c.^..    Cv;;v.,    'ii.i::.   Tr>z'h'i-':x;n  f'-'K-bi^c .,   .7',n:.,^ca , 
'''?  t -■•■'.^.l■.;^'    ■~:i1j.(;'     "j -.t:. id. :'.'..     ^  i.;.;:i:  ;■■     Lre„.:;a 
i  ■I^.jU.i,    o.-  Vij^cl  ,;;.:i;      .:!:.■  na'..,     'n   tv;^^   ot;:.3 - 

roArf.    '.•    •;     ■'•   ..■t  .   •■f  -,hr-   'r.i-i^d   ""'Lt-^i,.    th..  rj;tric+ 
oi    C--'i'.>ih   -.,.    or  :■.:>:,'  ^^v  n  .o.-y  ■■."   pe  j.:^^':  ^^  o::  rf  in 
■Jjiit.-j   '^    ■:  ^- ,    C-.  -^r-    C!:=.  '-:  nd  ,   ..I'd   •,:^)   p^::n"'    ?n  Sj-rpSj 
Af .  i-c     .rc=-J.i_d,  /.i.ceijver.  ^''.I-^rd,    i'or'';;     C.n  ry  -:d;.nd3 
it-X'd  l'[  ;.;;:_-,,   ,.r'l     b.-    pcAura  b-;;,rii-i   •^(/'•-ip'r  o-  .-Jric^.  in 
/sJi    ri'   ■.;;■:  t7;-.j.:    .1;.,,     :.r\  oi.'ij?'^  tT,.n.'pr'r '  .itici!  o>or  th'? 
AT^:.,jr':;c  Ocf   flo   ■■;.  t.J:o  cihrsr.. 

Aj.i;;..  5  -  The  fi,-;  •.  -nco--;;..    :;j;"i:   J^  t!;;^   V'-':!.-;  ^  ef  ,.ny  gi^-.-n 
\y.'l-    '-oil..:,   ?.v,   ;  ;v    :,.,.-3   cj;    *;-o   :-i.vd   '-vjit^:;,   th" 
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'    ""  ■   .     01    ihf    l:;iit.:d   T i'.i' t-.' s ...    on   the   out;  liand,    and  points 
in  ,";;.i-.  or   !--i",tvrAa'iio   ani  po:ints  inicrnodinte 
Llrjrc'tn  •.h-.;t  ..-x-    not  in    Hie   United  States,    or  a 
-teiT  Ltoiy  or  poriOeaDlon   thercoi',    on  the  other  hand, 
involving  t-.;.r;.:por:o.ticn   over  the  Pacific  Ocean;    or 

(b)     Poiui.'   :ln  f-ry  £t>.,to   of    tbs  United  St.-top,    or  the 
Dis'.T''ct  of  Golujr.b:..:i ,    on  the   om  liand,   and  points 
in  n.  terriio-y  or  pojGe"-r-ion  of    the   Onited  States 
lccc.l'Jd  2n  the  }'acific  Oe-=*cin,    on  th''.   other,   v;hich 
invoivCJ  ■wi'ttn-por -c^tj-cn  over  the  Pacific  Ocean;    or 

(c)_    ?o:.nt--.   in  z.  t^r.'ito'^-  or   possession  of  the   United 
St.,-)ti.-. .    en  tl;3  one  lirindj    and  points   in  pjiy  other 
t?rri.\ory  o~   po;- .session  of  the  United  States  located 
in   ''.:,.:i  Facific  Oc?j.n.,    on  the   other,   which  involves 
^-  ar.'jpo.-.'tf.tion  ove:'   the  Fcjcific  Ocean 

ri3^?.-3?     F:'?e   07    -.,>;    '.-mJ- rpte   t'-/n/:.DcrtrLion  of   persons   in  forei^^n  air   trnns- 
P^  i  'lir-^'  .iiM-'iPV.'  ''•--■  _.^'j':''t-^s  _fj..^,:;;  ."i.ir  Corrj.e.r.s. 

It  ii   the   r-'licy   of    -:he  ?0£..rd  to  g.'c.n-.  r-pplication3  of  United  States 
fl^^  a-r  carvievf.;    pu-'.u'nt   to  ■-?cticn  -.O'Jyh)    of  the  Act,   for   free   or   reduced- 
:;<..te  fo'ei^n  <o,r    or.nsricr  :.'"-ion  of   p'irooni   requested  by  a^incies  of  the   United 
S',o)t-es  v07e:n-.-n-jnt   ocily     h'.t.   svch  i.gencios  represent  to   the  Eoard  that  considera- 
tion; of   p.:.iaoicun     n..tio;iai   iDt:?'3;t  re.quire   such  trt.-nsportation  and  wneie   the 
BoL.;'d  finds   such  censic;o_-ut;,on'.   \o  ■=ryist. 

^■hrn  T,.i.-^ifis   use  fJled   /.-.th   the  Board  /j,>  days  or  more   in  advance   of  their 
effective   d^^to       nd  b",  r   p.  post.n-  da'-c   a.s  provided   in  §221   31(a)  (10)    of   the 
Eccnciic  Fe>3..'.L,.t.ion:..,    it   is  the   po±i.cy  of   thn  Board   to   issue  an  order,    af  any, 
siif.pendinr;  the    laiiLi'  <-.;u   o::d3r:ing  an  .investig.jtion  at  le.ist  fifteen   (l;;)    days 
beloro   sac})   t.ir-Jii    Is  U<  h-.coin--.  ■••jT'.sti-.. ."i  n   tlio   event   the   Board,  foi-  any 
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Attachment  F 


CIVIL  AERONAUTICS  BOARD 

WASHINGTON.   DC.     20428 

April    24,    1973 


1  REreit  REPLY  TO; 


B-65 


Miss  Marion  F.  Curran  I 

Director-Special  Transportation  I 

and  Sales  Agreements 
Pan  American  World  Airways,  Inc. 
Pan  American  Building 
New  York,  Rew  Yoi'k   IOOI7 

Dear  Miss  Curran; 

T'-.e  Chief,  Tariffs  Section,  Bureau  of  Economics,  acting 
on  the  basis  of  the  established  policy  of  the  Board,  hereby 
approves  your  application  of  April  13,  1973,  for  permission 
to  furnish  free  transportation  for  approximately  50  guests  on 
a  one-way  inaugural  flight  from  Caracas,  Venezuela  to  Philadelphia, 
Pa. ,  and  return. 


This  action  is  taken  pursuant  to  authority  duly  delegated 
in  the  Board's  Regulations,  ik   CFR  385. I5.  Persons  entitled 
to  petition  for  review  of  this  action  pursuant  to  the  Board's 
Regulations,  ik   CFR  385. 50,  may  file  such  petitions  within 
seven  days  after  the  date  hereof.  This  action  shall  become  effective 
immediately,  and  the  filing  of  a  petition  for  review  shall  not 
stay  the  effectiveness  hereof. 


very  truly  yours. 


Andrew  J.  Anessi 
Chief,  Tariffs  Section 
Bureau  of  Economics 


AJA/LSKeller/swr 
cc:  .B-25 

B-63 

B-65 
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Pan  AmBu.ld.ng  i^  \^  , 

New  Yorf.  Mevy  York  10017  ^^  ^ /\0 

'  ■' '  SPanAm 


April  13,    1973 


RECEIVED 

Mr.   Andrew  J.   Anessi  ^ 

Chief,    Tariffs  Section  .'  ^pp  1  7  i^f^ 

Bureau  of  Economics 

Civil  Aeronautics  Board  r/5 '^  TftR|FF'~- SrCTICfl 

Washington,    D.   C,     20428  — ±:— ^^  »    . 

Dear  Mr.   Anessi: 

This  refers  to  our  applications  of  March  9th  and  March  19,    1973 
concerning  inaugurating  a  new  service  between  Philadelphia, 
Pennsylvania  and  Caracas,    Venezuela.     In  addition  to  the  inau- 
gural flights  we  requested,   we  now  plan  to  operate  an  inaugural  flight 
from  Caracas  to  Philadelphia  on  May  23,    1973. 

Guests  will  total  approximately  50  and  will  consist  of  members 
of  the  press,    government  and  civic  leaders  from  Caracas  to 
Philadelphia,  and  return. 

Pan  American  is  willing  and  intends  to  provide  the  above  free 
transportation  in  accordance  with  lATA  Resolution  200h  if 
authority  to  do  so  is  granted  by  the  Board. 

We  will  supply  the  Board  with  the  names  and  affiliations  of  the 
guests  prior  to  commencement  of  carriage. 


Marion  F.   Carran 
Director-Special  Transportation 
and  Sales  Agreements 
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New  >0<k.  New  York  10017 


Pan  Am 


May  16,    1973 

I  - — 

Mr.    Andrew  J.   Anessi  ,  -> 

Chief,    Tariffs  Section  ^i^fOf    -  o '^^''^ 

Bureau  of  Economics 
Civil  Aeronautics  Board 
Washington,    D.    C,     20428 

Dear  Mr.    Anessi: 

This  refers  to  our  application  of  April  13,    1973,    and  the 
Board's  approval  of  April  24,    1973,    file  B-65. 

Attached  is  a  list  of  the  names  and  affiliations  of  those  guests  tobe 
transported  on  our  inaugural  flight  from  Caracas,    Venezuela 
to  Philadelphia,    Pennsylvania    on  May  23,    1973. 

Sincerely, 


^%Zlo^^'^ 


Marion  F.    Curran 
Director-Special  Transportation 
and  Sales  Agreements 


Attachments 
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V/^  ^/o     ^dr^^y    Ocs.  A^Z^ 


Mr,   &t  Mrs.   Robert  Aaronsori 
11025  Swansfield  Road 
Columbia,   Maryland    21044 


Mr.  &:  Mrs.   Vernon  R  .   Louviere 
416  South  Abingdon  Street 
Arlington.   Virginia    22204 


Mr.   &  Mrs.  William  G .  Arey 
2700  Virginia  Ave  .  ,  N  .  W  . 
V/ashington,  D.C.     20002 


Mr.   h.  Mrs.  J.   Michael  McWilliams 

Hillside  Road 

Brooklynville  ,   Maryland    21022 


Mr.  &  Mrs.  Herbert  G.   Bailey 
8210  Rider  Avenue 
Baltimore,  Maryland    21204 


Mr.  &  Mrs.   Brian  H,  Moss 
6015  Goldsboro  Road 
Bethesda,  Jvlaryland    Z0054 


Mr.   &  Mrs.   Lewis  Berry 
4709  Warren  St.  ,  N.W. 
Washington,   D.C.   20016 


Mr.   hi  Mrs.  Gordon  Nease 
3640  Tallwood  Terrace 
Falls  Church,   Virginia 


Dr.  h.  Mrs.  N.R.   Danielian 

4701  Willard  Avenue 

Chevy  Chase,  Maryland     20015 


Mr.  &t  Mrs.   CarlPerian 
5505  Lubbock  Road 
Suitland,  Maryland    20028 


Mr.  Ernest  P  .   Evans 
318  Tenth  3t.  ,  S.E. 
Washington,   D.C.  20003 


Mr.   &r  Mrs.  Dean  Reed 
1304  Oberon  Way 
McLean,   Virginia  22101 


Mr.   &  Mrs.  Robert  Hartmann 
5001  Baltimore  Avenue 
Washington,  D.C.   20016 


Mr.   &  Mrs.  John  M.  Sands 
1435  Fourth  St.  ,  S.W. 
Washington,  D.C.     20024 


Mr.  John  S.  Hoyt  and 

Miss  Sharon  Ketcham 
2111  Jefferson  Davis  Highway,  Apt. 113 
South  Arlington ,   Virginia    22202 


Mr.   &  Mrs.   Robert  J.  She  re  r 
2500  Q  Street,  N.W. 
Washington,   D.C.     20007 


Mr.  h.  Mrs.   Leonard  Killgore 
1230  Somerset  Drive 
McLean,   Virginia    22101 


Mr.  &  Mrs.   Victor  C.  Smiroldo 
9905  Corsica  Street 
Vienna,  Virginia    22180 


Mr.   &  Mrs.  Dick  Lamb 
3315  Clover  Hill  Drive 
Portsmouth,  Virginia    23703 


Mr.   8t  Mrs.   Chester  Smith 
8510  Cyrus  Place 
Alexandria,   Virginia    22308 


Mr.   hi  Mrs.   Harold  D.  V/atkins 
5012  Ramsgate  Road 
Bethesda,  Maryland      20016 
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Mr.    J.    Gonzalez  Mr.    G.    Casanova 

Gonzalez  International,    Inc.  Venezuelan  Consul 

207  East  Redwood  Munsey  Building 

Baltimore,    Maryland  21202  Baltimore,    Maryland  21212 

Dr.    &  Mrs,    James  Murphy  '    Mr.    Larry  H.    Smith 

5300  Boxwood  Court  318  10th  Street 

Washington,    D.    C.    20016  Washington,    D.    C.    20003 


(46  participants) 


1441 
Attachment  G 


Dignitaries  Dedicate  Huge 
New  Oakland  Airport  Hangar 


OAKLAND,  May  7  —    The  spectacular  $14  million  George  P.  Miller-World  Air 
Center  hangar  was  dedicated  today  at  Oakland  International  Airport  in  the  presence 
of  approximately  2,000  invited  guests  including  dignitaries  from  Washington,  D.C  , 
New  York,  Sacramento,  the  Bay  Area  and  elsewhere  around  the  nation. 

It  was  financed  by  the  Federal  Government's  Economic  Development  Admin--- 
istration  and  is  owned  by  the  Port  of  Oakland.    This  total  aviation  maintenance 
facility  will  be  operated  under  a  40-year  lease  agreement  by  World  Air  Center,  a 
wholly  owned  subsidiary  of  World  Airways,  Inc. ,  the  largest  independent  supple- 
mental air  carrier. 

The  entire  undertaking  was  a  unique  venture  by  the  federal,  municipal  and 
business  sectors  in  a  concerted  effort.    The  gigantic  facility  is  headed  by  R. 
Norman  Dargie,  executive  vice  president  of  World  Air  Center  and  an  officer  of 
World  Ainvays . 

Heading  the  list  of  Washington  visitors  were  Nevada  Senator  Howard  W. 
Cannon,  chairman  of  the  Subcommittee  on  Aviation  of  the  Senate  Commerce 
Committee,  and  Robert  D.  Timm,  appointed  last  March  to  the  chairmanship  of 
the  Civil  Aeronautics  Board.    Representing  California  Governor  Ronald  Reagan 
was  his  executive  assistant,  Edwin  Meese  III. 
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Visitors  touring  the  nearly  200,000-square-foot  hangar  floor  and  the  four 
additional  floors  of  executive,  administrative  and  shop  offices  had  the  opportunity 
of  seeing  and  walking  through  one  of  World  Airways'  newly  acquired  Boeing  747C's 
—  the  first  convertible  747  in  service  by  any  airline.    It  is  an  aircraft  especially 
designed  to  accommodate  varying  loads  of  total  cargo,  all-passenger  (461),  or  a 
combination  of  both. 

World  Airways  Chairman  and  Chief  Executive  Officer  Edward  J.  Daly  has 
described  the  huge  maintenace  facility  itself  as  "a  significant  milestone  for  World 
Airways  and  for  commercial  aviation.  " 

H.  Boyd  Gainor,  president  of  the  Oakland  Board  of  Port  Commissioners, 
served  as  master  of  ceremonies  at  the  morning  dedication  of  the  hangar  named  in 
honor  of  former  East  Bay  Congressman  George  P.  Miller  who  once  headed  the 
House  Committee  on  Science. and- Astronautics.    A  plaque  pajring  tribute  to  Congress- 
man Miller  was  unveiled  during  the  ceremonies. 

Father  John  Bosch,  Aposfleship  of  the  Sea,  Oakland,  gave  the  invocation. 
The  blessing  of  the  hangar  facility  was  bestowed  by  Father  Walter  E.  Schmidt  who 
serves  as  chaplain  of  World  Airways  and  is  an  executive  at  Santa  Clara  University. 

Daly  officially  "accepted"  the  747C  from  Clarence  ("Clancy")  Wilde,  vice 
president  of  sales  for  the  Boeing  Commercial  Airplane  Company.    Wilde  was  ac- 
companied by  William  Allen,  chairman  emeritus  of  the  Boeing  Company,  and  one 
of  the  nation's  acknowledged  leaders  in  the  design  and  manufacture  of  aircraft. 

Participants  in  the  dedication  and  acceptance  ceremonies  included  Senator 
Cannon,  CAB  Chairman  Timm  and  William  W.  Blunt,  acting  assistant  secretary 
for  the  Economic  Development  Administration  (EDA)  who  was  introduced  by  Walter 
A.  Abemathy,  deputy  executive  director.  Port  of  Oakland. 
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In  addition,  Daly  and  Dargie  spoke  briefly  along  with  former  Congressman 
Miller,  Edwin  Meese  ni,  Oakland  Mayor  John  Reading,  Peter  M.  Tripp  of  the 
Board  of  Port  Commissioners  and  Pierce  Lathrop. 

The  F.  P.  Lathrop  Construction  Company  of  Emeryville,  California,  prime 
contractor  for  the  World  Air  Center  hangar,  was  lauded  by  the  Port  of  Oakland 
for  its  minority  hiring  practices  under  the  Port's  Affirmative  Action  Program 
throughout  the  21-month  construction  program. 

The  hangar,  located  on  60  acres  of  land  at  Oakland  International  Aiiport 
will  serve  as  a  maintenance  and  repair  center  for  World  Airways'  entire  fleet 
plus  at  least  14  other  airlines,  domestic  and  foreign. 

#    #   # 
May  7,  1973 


August  3,    1973 
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Attachment  H 

CIVIL  AERONAUTICS  BOARD 
MANUAL  TRANSMITTAL  273 

Material  Transmitted 

1.  Section  360  Travel  and  Transportation 

2.  Section  361  Forms  and  Procedures 

3.  Section  362  Subsistence 

4.  Section  36  3  Transportation 

5.  Section  364  Miscellaneous  Travel  Expenses 

6.  Section  36  5  Change  of  Official  Station 

7.  Section  366  Procedures  and  Conditions  Pertinent  to  Foreign  Travel 

8.  Section  36  7  Use  and  Operation  of  Government-Owned  or  Leased  Vehicles 

9.  Section  36 7A    Reimbursement  for  Travel  Expenses 

The  above  sections  together  comprise  the  Board's  Travel  Regulations. 
They  are  re-issued  at  this  time  to  replace  deleted  stocks,  to  re-organize 
the  material  in  order  to  improve  the  informational  and  instructional  value, 
and  to  incorporate  the  substantive  changes  announced  in  Staff  Notice  Number 
810,   dated  January  3.   1972. 

Filing  Instructions 
Remove  Insert 


Section  Date  Section  Date 

360       Travel   and 

Transportation       8-3-73 

361         Authorization  of  Travel  361        Forms  and 

Procedures  8-3-73 

362  Travel  Allowances  362       Subsistence 
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2  - 


Remove 


Insert 


Section 


Date 


363  Procurement  of 

T  ransportation 

364  Reimbursement  for 

Travel 

365  Change  of  Official 

Station 

366  Official  Foreign 

Travel 


36  7         Use  and  Operation 
of  Government- 
Owned  or  Leased 
Vehicles 


Section 

Date 

363 

Transportation 

8-3-73 

364 

Miscellaneous 
Travel  Expenses 

8-3-73 

365 

Change  of  Official 
Station 

8-3-73 

366 

Procedures  and 

8-3-73 

367 


Conditions 
Pertinent  to 
Foreign  Travel 

Use  and  Operation   8-3-73 
of  Government- 
Owned  or  Leased 
Vehicles 


367A       Reimbursement         8-3-73 
for  Travel  Expenses 


L 


[/\\     I  ^Uy^i  Ci^  (■  toy 

Raymond  Kurlander 
Comptroller 
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INDEX 
TRANSPORTATION  AND  TRAVEL  REGULATIONS 


Accidents,   Government-Owned  Vehicle  367.6  et.   seq. 

Actual  Expense  Basis  for  Subsistence  362.  4 

Advances.   Travel  360.  31g,    367A.4 

et.    seq. 

Allowances: 

Bagga^^'e  Handling  363.51 

Change  of  Station  35 5_  3 

Communication  364.  1 

Household  Goods  361.13 

Per  Diem: 


Domestic  Transportation  362,  5 

Foreign  Travel  364.  4 

Nonwork  Days  362.  32d 

Other  364.2.    363.5 

Transportation  363.  1 

American  Flag  Carriers,  use  of  363.  34 

Annual  Leave  while  on  Travel  Status  362.  32c.    362.  23 

Applicability  of  Travel  Regulations  360.  11 

Authorization  of  Travel  360.  21 

Baggage  Expenses  363. 51 

Change  of  Official  Station:  360.  31b.    361.  13, 

365 
Allowances  for  Real  Estate  Transactions  and 

Unexpired  Leases  365.8  et.   seq. 

Authorization  and  Procedures  365.2 

Transportation  and  Storage  of  Household  goods  365.4  et.   seq. 

Travel  Allowances  365.  3 

Cash  Payments  36o.  32g 

Ceremonial  Flights  360.  23 

Commercial  Rental  Vehicles  363.  23 

Common  Carriers  :  363.  21 

F'aJ^es  363.32a-d 

General  Conditions  363.  3a-e 

Communications  Services  364.  1 
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-  2  - 

Deductions  from  Subsistence  362.  53-.  55 

Domestic  Travel:    Annual  Blanket  Authorization  361.  12 

Domestic  Travel:    Specific  Trip  361.  11 

Emergency  Travel  360.  31c 

Expenses,   Subsistence:  362.  12 

Baggage  363. 51 

Communication  Services  364.  1 

Foreign  Travel  366.  4  et.seq. 

Other  363.5 

Transportation  363.  1 

Forms: 

Change  of  Station  361.  13 
Domestic  Travel: 

Blanket  Authorization  361.  12 

Specific  Trip  361.  12 

Foreign  Travel  361.  14 

Government  Vehicle  Operator  Permit  367.  5 

Travel  Authorization  361.10 

Travel  Request  (T/R)  360.  32d 

Funds  360. 32c 

Foreign  Travel:  366 

Allowable  Expenses  366.  4  et.  seq. 

Passports  366. 2 

Preparatory  Arrangements  366.  1 

Responsibilities  of  Traveler  366.3  et.seq. 

Visas  366.12 

Government -Owned  Vehicle:  363.22,   367 
Accidents: 

Investigation  367.63 

Reporting  367.62 

Prevention  36  7.61 

Authorized  Use  367.2,   367.4 

Operator's  I.  D.  .   SF  46  367.5.    367.53 

et.    seq. 

Procuring  Motor  Vehicle   Services  367.7  et.    seq. 

Prohibited  Use  367.  3 

Qualification  Requirements  367.  52  et.   seq. 


51-146   O  -  76  -  pt.2  -  45 
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-  3  - 

Illness  or  Injury  While  in   Travel  Status  362.  32c 

Interruptions  in  Subsistence  Period  362.  32a-e 

Local  Travel:  360.  31d 

Privately-owned  Conveyance  363.  52c 

Public  Conveyances  363.  52a 

Taxicabs  363.52b 

Miscellaneous  Expenses:  364 

Other  Services  364.  2 

Mode  of  Transportation:  363.  2 

Commercial  Rental  Vehicle  363.23 

Common  Carrier  363.21 

Government-Owned  Vehicle  363.  22 

Privately-owned  Conveyance  '  363.  24 

Movement  of  Household  Goods  361.  13 

Need  for  Travel  360.31a 

Nonworkdays-Subsistence  Computation  362.  32d 

Notification  of  Travel  361.  23 

Payment  for  Transportation  363.  4 

Procedures,    Travel  Authorization:  361.2 

Advance  of  Funds  361. 23 

Change  of  Official  Station  365.  2 

Issuance  of  Transportation  Request  (T/R)  361.25 

Notification  of  Travel  361.23 

Review  by  Finance  Division  361.22 

Travel  Authorization  Form  33  361.21 

Per  Diem  Allowance:  362.  5 

Authorization  362.  51 

Computation  362.  52a-362.  5a  b  (2) 

Privately  Owned  Conveyance  363.24  a-363.24c 

Questions  360.321.    367A.  35 

Rates,   Subsistence  362.  2 

Redelegation  of  Authority  360.  22 

Record  of  Expenditures  360.  32b 

Rental  Cars.    GSA  or  Commercial  360.  32h 


1449 


4  - 


Reimbursements:  362.11,    367A.  1 

Methods  367A.3 

Records  Required  367A.2 

Rules,    General: 

Applicability  361.11 

Rates,   Subsistence  362.  2 

Redelegation  of  Authority  360.  22 

Rental  Vehicles  363.  23 

Responsibility  for  Authorizing  Travel  360.  21 

Sick  Leave  while  in  Travel  Status  362.  32c 

Scheduling  Travel  360.  31b 

Subsistence  Expenses:  362. 31e 

Basis  for  Reimbursement  362.  11 

Deductions  362.  53-362.  55 

Definition  362.12 

Period  Subsistence  362.31,    362.32 

Rates  362.  22d 

Taxicabs,   use  of  363.  52b 

Time  and  Leave  Reporting  362.  33 

Time  Changes  During  Travel  362.  34 

Transportation  Expenses  363.  1 

Transportation  Mode  363.2 

Travel  Agencies,   use  of  360.  32e,   363.33 

Travel  Requests  (T/R)  363.41 

Cancellations  -  363.47f,  g 

Control  of  T/R's  363.43 

LostT/R's  363.45 

Spoiled  T/R's  363.44 

Use  of  T/R's  363.47 

Unauthorized  Services  360.  32f 


1450 


FINANCIAL  MANAGEMENT 360.  22 

§     360 
TRAVEL  AND  TRANSPORTATION 

360.  1    GENERAL  RULES  AND  RESPONSIBILITIES. 


360.  11    Applicability.     Unless  instructions  have  been  issued  by  a 
bureau  or  office  with  the  written  approval  of  the  Managing  Director, 
the  following  regulations  will  apply  to  the  conuuct  of  official  travel 
performed  by  full-time  employees  of  the  Civil  Aeronautics  Board,    to 
part-time  employees,   consultants  and  experts  (WAE)  and  persons 
serving  without  compensation  to  the  extent  authorized  under  5  U.  S.  C. 
5703.     Basic  authority  for  these  regulations  is  5  U.S.  C.    5707,  Execu- 
tive Order  No.    11541,   July  1,    1970  and  Circular  A-7  Revised.   OMB, 
10/10/71,    "Standardized  Government  Travel  Regulations.  " 

360.2    GENERAL. 


360.21    Authorization  of  Travel.     All  travel  will  be  authorized  or 
approved  in  accordance  with  CAB  delegations  of  authority  niade  for 
this  purpose  as  follows: 

Traveler  Authorizing  Official 

Board  Member  and  his  Board  Member  concerned 

immediate  staff 

Managing  Director  and  his  Managing  Director 

immediate  staff 

Directors  and  staff  of  Offices  Managing  Director  or  the 

and  Bureaus  whose  subsistence  Comptroller  in  his 

expenses  are  to  be  reimbursed  absence 
on  an  actual  expense  basis 

Directors  and  staff  of  Offices  Director  of  Office  or  Bureau 

and  Bureaus  whose  subsistence      concerned 
expenses  are  to  be  reimbursed 
on  the  per  diem  basis 

360.  22  Redelegation  of  Authority.   This  authority  may  be  redelegated 
to  a  subordinate  official  by  title,    who  is  sufficiently  knowledgeable 
to  determine  the  substantive  necessity  for  the  travel  and  to  establish 
and  specify  appropriate  allowances.     Such  delegation  of  authority 
must  be  in  writing  and  on  file  in  the  Finance  Division.     However,   the 
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head  of  an  Office  or  Bureau  may  not,    by  such  delegation,    pass  to  a 
subordinate  official  his  responsibility  for  keeping  travel  costs  within 
amounts  made  available  in  his  budget.     Delegations  are  subject  to 
withdrawal  at  the  discretion  of  the  Managing  Director, 

360.  23    Ceremonial  Flights.      Participation  by  Board  personnel  in 
inaugural  or  ceremonial  flights  is  governed  by  Part  370,   particularly 
Section  370.  732-22  (c)  (1)  (3)  of  the  Board's  Special  Regulations.     Per 
diem  will  not  be  allowed  during  the  period  of  time  the  Board  official 
is  a  guest  of  the  airline.     Spouses  may  accompany  Board  officials  on 
ceremonial  flights;  however,   the  travel  expenses  of  spouses  cannot  be 
borne    by  the  Board. 

360.  3    RESPONSIBILITIES. 


360.  31    Authorizing  Official.     The  following  policies  and  determinations 
are  the  responsibility  of  the  authorizing  official: 

a.  Need  for  Travel.     Travel  at  Government  expense  will  be  authorized 
and  performed  only  when  a  positive  determination  has  been  made 
that  the  performance  of  travel  is  necessary  to  the  effective  con- 
duct of  the  business  of  the  Board  and  that  sufficient  funds  are        '^'~ 
available  to  meet  the  costs  involved. 

b.  Scheduling  Travel.    Except  for  those  situations  where  travel  cannot 
be  scheduled  or  controlled  administratively,   authorizing  officials 
shall  strive  to  schedule  travel  of  employees  during  regular  business 
hours.     The  restrictions  apply  only  to  travel  required  of  the 
employee.     Employees  who,   for  personal  reasons,  elect  to  travel  i 
outside  of  their  normal  duty  hours  are  not  eligible  for  compensation. 
The  policy  and  procedures  governing  overtime  in  general  apply 
equally  to  overtime  resulting  from  travel  outside  the  normal  hours 
of  duty. 

c.  Emergency  Travel.   Ordinarily  a  travel  authorization,   specifying 
the  details  of  the  travel  to  be  performed  and  an  estimate  of  the 
costs  will  be  issued  prior  to  any  incurrence  of  expense.     Travel 
shall  not  be  performed  until  the  travel  authorization  has  been 
returned  by  the  Finance  Division  validating  the  availability  of  funds. 
Only  under  unusual  circumstances  should  emergency  travel  com- 
mence prior  to  validation  of  funds.     It  is  the  responsibility  of  the 
official  who  authorizes  travel  prior  to  the  validation  of  funds  to 
inform  the  Finance  Division  as  soon  as  possible  either  by  telephone 
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(FTS)  or  wire  of  such  travel.     In  those  instances  where  an 
employee  is  required  to  travel  on  such  short  notice  as  to  prevent 
issuance  of  travel  authorization  forms  prior  to  his  departure,  the 
authorizing  official  will  assure  that  such  authorization  is  prepared 
promptly  and  forwarded  to  the  Finance  Division  no  later  than  the 
first  working  day  following  commencement  of  travel.     A  statement 
will  be  attached  to  the  travel  authorization  explaining  the  reason 
for  failure  or  inability  to  prepare  prior  authorization  and  to 
secure  validation  of  funds  availability  from  the  Finance  Division. 

Local  Travel.   Local  travel  by  bus  and  taxicab  may  be  authorized 
verbally  and  approval  indicated  on  the  voucher  submitted  for 
reimbursement.     Procedures  for  reimbursement  are  specified  in 
Section  367A.31  hereinafter.     Maximum  use  should  be  made  of 
vehicles  assigned  to  the  CAB.     However,   if  transportation  by 
bus,  taxi  or  GSA  vehicles  assigned  to  CAB  do  not  meet  the  need, 
local  use  of  GSA  car  operated  by  the  traveler  may  be  authorized. 
A  notice  of  obligation.   CAB  Form  98,   will  be  issued     to  cover 
such  travel,   which  will  be  cleared  for  funds  through  Finance 
Division  in  the  usual  way.     The  vehicle  will  be  procured  through 
the  Director  of  the  Office  of  Facilities  and  Operations.     When 
the  vehicle's  use  is  terminated,  the  GSA  Form  312,   Daily 
Trip  Ticket,   issued  by  GSA  will  be  forwarded  to  the  Finance 
Division  (see  Section  363.22  for  specific  instructions  pertaining 
to  use  and  operation  of  Government  vehicles  and  Section  363.  10 
for  reimbursement  procedures  and  instructions.) 

Basis  and  Rates  for  Reimbursement  of  Subsistence  Expenses. 
It  is  the  responsibility  of  the  authorizing  official  to  determine 
whether  the  subsistence  expenses  incurred  in  the  travel  contem- 
plated will  be  reimbursed  on  an  "actual  expense"  or  "per  diem 
allowance  in  lieu  of  actual  expense"  basis.     Further,   actual 
expense  limitations  and  per  diem  rates  established  in  the  travel 
authorization  should  be  justified  by  the  circumstances  affecting 
the  travel.     Care  should  be  exercised  to  prevent  fixing  limitations 
and  per  diem  rates  in  excess  of  those  required  to  meet  allowable 
subsistence  expenses.     To  this  end,   consideration  should  be  given 
to  factors  which  will  reduce  the  expenses  of  the  employee,   such 
as:    duration  of  duty;  the  need  for  lodgings;  known  arrangements 
at  a  temporary  duty  location  where  lodging  and  meals  may  be 
obtained  without  cost  or  at  prices  advantageous  to  the  traveler; 
established  cost  experience  in  the  localities  where  lodging  and 
meals  will  be  required;  situations  where  special  rates  for  accom- 
modations have  been  made  available  for  a  particular  meeting  or 
conference;  the  ex-tent  to  which  the  traveler  is  familiar  with 
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establishments  providing  lodging  and  naeals  at  a  lower  cost  in 
certain  localities,   particularly  where  repeated  travel  is  involved: 
and  the  use  of  methods  of  travel  where  sle  eping  accommodations 
will  be  provided  as  part  of  the  transportation  expenses.     The 
rules  contained  in  Sections  363.4     and  363.5     hereinafter  will 
be  applied  in  the  specific  situation  covered.     In  the  interest  of 
uniform  treatment  of  employees,   whenever  a  meeting  or  confer- 
ence is  arranged  which  will  involve  the  travel  of  attendees  from 
other  agencies  or  components  of  the  same  agency,   the  agency  or 
agencies  sponsoring  the  meeting  or  conference  will  usually 
recommend  a  per  diem  rate  applicable  in  the  circumstances 
of  the  particular  meeting  or  conference.     For  travel  within   a 
locality  beyond  the  limits  of  the  continental  United  States,   per 
diem  may  be  authorized  at  a  rate  (or  rates)  not  to  exceed  those 
prescribed  by  the  Department  of  State  and/ or  the  Department  of 
Defense,   which  are  revised  from  time  to  time.     The  rates 
currently  in  effect  may  be  obtained  from  the  Finance  Division. 
The  official  authorizing  travel,  however,   shall  be  responsible 
for  the  setting  of  per  diem  allowances  below  the  prescribed 
maximum  rates  when  circumstances  affecting  the  travel  justify 
such  action. 

f.  Mode  of  Travel.     Travel  on  official  business  should  be  by  the 
method  of  transportation  which  will  result  in  the  greatest 
advantage  to  the  Government,   cost  and  all  other  factors  consi- 
dered.    In  selecting  a  particular  mode  of  transportation, 
consideration  should  be  given  to  the  total  cost  to  the  Government. 
Total  cost  to  be  considered    include  per  diem,   overtime,  lost 
work  time,   and  actual  transportation  costs.     Travel  shall  be 
performed  by  the  most  expeditious  means  of  transportation 
practicable  and  shall  be  commensurate  with  the  nature  and 
purpose  of  the  duties  of  the  employee  requiring  such  travel. 

g.  Need  for  Travel  Advances.     Any  employee  of  the  Board  who  is 
required  to  travel  and  is  entitled  to  per  diem,   mileage  or  other 
allowance,   may  apply  for  an  advance  of  funds  to  meet  out-of- 
pocket  expenses  of  official  travel.     Advances  will  be  held  to  a 
minimum  and  allowed  only  when  it  is  indicated  that  an  advance 
is  necessary.     Funds  advanced  may  be  used  only  for  the  purpose 
of  meeting  necessary  official  travel  expenses.     Consideration 
should  be  given  to  the  character  and  probable  duration  of  the 
travel  to  be  performed,   and  in  the  case  of  employees  traveling 
under  blanket  travel  authorizations,  to  the  time  which  will 
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elapse  before  the  traveler  receives  reimbursement  for  periodic 
voucher  submissions. 

h.     Consideration  of  Change  in  Official  Stations.    When  the  employee 
is  expected  to  remain  at  any  given  duty  station  more  than  two 
months,  the  authorizing  official  will  consider  a  change  in  official 
station  or  an  adjustment  in  the  per  diem  rate. 

360.32    The  Traveler. 

a.  Traveler  is  a  Representative  of  the  Government.    The    traveler 
is  expected  to  exercise  normal  care  and  prudence  in  incurring 
expense  and  in  concluding  transactions  with  carriers  and  other 
suppliers  in  the  course  of  travel  on  official  business.     Care  in 
documentation  and  protection     of  the  Government's  interest  in 
respect  of  unused  tickets,   claims  for  denials  of  confirmed 
reservations,  loss  or  damage  and  similar  matters  is  a  basic 
responsibility  of  the  traveler. 

b.  Memorandum  Record  of  Expenditures.      All  travelers  should 
keep  a  memorandum  of  expenses  chargeable  to  the  Government, 
noting  each  item  at  the  time,   or  shortly  after,  the  expense  is 
incurred.     Record  should  also  be  made  as  to  time  of  arrival  at, 
and  departure  from,   each  point  on  the  traveler's  itinerary. 

If  leave  of  absence  is  taken,   a  record  of  the  exact  hour  of 
leaving  and  returning  to  duty  status  and  type  of  leave  should  be 
kept.     The  information  thus  accumulated  will  aid  the  traveler 
in  preparing  his  travel  voucher  and  in  reporting  leave  to  his 
time  and  leave  clerk  for  payroll  purposes.     Receipts  are 
required  for  all  miscellaneous  cash  expenditures,   other  than 
for  transportation  or  subsistence,   where  the  amount  involved 
is  in  excess  of  $2.  00.     Receipts  for  lodging  may  be  rquired  at 
the  option  of  the  official  who  authorizes  travel. 

c.  Funds.   Employees  traveling  on  official  business  are  expected 
to  provide  themselves  with  sufficient  funds  to  meet  subsistence 
and  other  out-of-pocket  expenses.     For  an  advance  of  funds, 
travelers  may  apply  through  officials  designated  to  authorize 
travel.     Employees  are  required  to  account  for  such  advances 

if  any,  to  return  funds  excess  to  current  travel  reimbursements 
and  to  surrender  such  advances  upon  request. 
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d.  Transportation  Request  Forms  (T/R)     are  accountable 
documents.     The  buff  copy  of  requests  issued  by  the  traveler 
must  be  attached  to  reimbursement  vouchers.     Unused  T/R's 
should  be  returned  to  the  Finance  Division  when  a  continuing 
need  for  their  possession  ends,     A  receipt  for  their  return  should 
be  retained  by  the  employee.     T/R's  may  not  be  issued  to  travel 
agencies  for  transportation  within  the  continental  limits  of  the 
United  States.     Lost  T/R's  or  lost  T/R  recoveries  should  be 
reported  to  the  Finance  Division  immediately  in  writing, 

e.  Travel  Agencies   may  be  used  for  foreign  travel  when  a  clear 
advantage  to  the  Government  exists  and  the  cost  of  transportation 
is  not  thereby  increased  over  amounts  otherwise  payable  directly 
to  a  carrier. 

f.  Unauthorized  Services.    T/R's  shall  not  be  used  for  personal 
convenience  to  obtain,   at  additional  cost,   unauthorized  services 
such  as  extra-fare  trains  or  planes,   indirect  routings,   etc. 
When  the  traveler  desires  such  unauthorized  services,  the 
extra  cost  thereof  (including  the  transportation  tax)  must  be 
paid  in  cash  by  the  traveler  to  the  carrier  at  the  time  the  T/R 
covering  authorized  services  or  accommodations  is  exchanged 
for  tickets. 

g.  When  to  Pay  Cash  for  Transportation.    Cash  payments  for 
transportation  will  be  made  in  all  cases  where  the  amount 
involved  is  $2.00  or  less.     However,   travelers  are  urged  to  pay 
cash  for  all  official  transportation  where  the  charge  is  $15.00  or 
less.     Cash  payments  for  transportation  by  common  carrier  are 
required  to  be  supported  by  receipts.     Transportation  charges 
by  common  carrier,   including  authorized  extra-fare  accommo- 
dations and  excess  baggage  amounting  to  more  than  $15.00  will 
be  met  by  the  issuance  of  Government  Transportation  Requests. 
Receipts  are  not  required  for  taxi-limousine,   street  car  or 
local  bus  transportation  charges  when  the  charge  is  less  than 
$15,00. 

h.     Rental  Cars--GSA  or  Commercial.    Authorization  for  the  use 
of  rental  cars  and  an  estimate  of  the  cost  involved  must  be 
specified  in  the  travel  authorization.     Post-travel  approval  and 
justification  must  be  shown  on  the  travel  voucher  if  use  of  rental 
cars  is  not  specified  in  the  travel  authorization.     A  copy  of  the 
car  rental  contract  (GSA  or  commercial),   showing  usage  and 
amounts  due  for  the  period  of  use,   must  be  attached  to  the 
travel  voucher  submitted  for  reimbursement. 
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i.     Questions.     Further  detailed  instructions  and  limitations  are 

set  forth  in  each  of  the  sections  following.     Questions  concerning 
these  regulations  should  be  referred  to  the  Finance  Division- 
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^     361 
FORMS  AND  PROCEDURES 

361.  1    TRAVEL  AUTHORIZATION  FORMS.    All  travel  is  authorized  on 
CAB  Form  33,    "Travel  Authorization.  "    Separate  authorizations  must 
be  prepared  for  each  of  the  following  categories  or  types  of  travel. 

361.  11    Domestic  Travel,   Specific  Trip  Authorization  to  cover  travel 
on  a  specific  domestic  itinerary  confined  to  the  continental  United  States 
(the  48  contiguous  states  and  D.   C.  ).     (Exhibit  361.  11).     When  two  or 
more  employees  are  authorized  to  travel  on  identical  itineraries  for 
the  same  purpose,   a  single  authorization  listing  all  travelers  may  be 
used. 

361.12  Domestic  Travel,  Annual  Blanket  Authorization  to  cover  travel 
confined  to  the  continental  United  States  to  be  performed  during  an 
extended  period  or  the  entire  fiscal  year.     (Exhibit  361.23-1).     Such 
authorizations  may  be  issued  to  employees  whose  duties  require  con- 
tinuing travel  or  frequent  emergency  travel.     Cost  estimates  are  not 
required  on  blanket  authorizations.     However,   specific  trips  under 
annual  blanket  authorizations  must  be  authorized  and  cleared  for  funds 
on  a  CAB  Form  29,    "Notification  of  Travel.  "    The  detailed  itinerary 
and  estimated  costs  for  the  specific  trip  authorized  under  an  annual 
blanket  authorization  must  be  reported  and  cleared  with  the  Finance 
Division  in  advance  of  specific  trip  travel  performance  (Exhibit  361.  23-11). 

361.13  Change  of  Station  Travel  and/ or  Movement  of  Household  Goods. 
Authorization  must  be  processed  through  the  Office  of  Personnel  and 
must  contain  cost  estimates  and  full  details  of  itinerary,    weight  limi- 
tations,  per  diem,   mode  of  transportation  and  rates  applicable.     See 
Section  365  and  Exhibits  365.25-1.   II,   and  HI. 

361.  14    Foreign  Travel.      Authorizations  to  cover  specific  travel  to 
points  outside  the  continental  limits  of  the  United  States  (Exhibit  361.  14). 

361.2    TRAVEL  AUTHORIZATION  PROCEDURES-NUMBER  OF  COPIES 
ROUTING  AND  CONTENT. 

361.  21    Travel  Authorizations  (CAB  Form  33)  will  be  prepared  in 
triplicate  for  processing.     Additional  copies  may  be  prepared  as 
required  for  internal  needs  of  the  originating  Office  or  Bureau.     Upon 
review  and  approval,   the  original  and  two  copies  will  be  forwarded 
to  the  Finance  Division  by  the  authorizing  official  at  least  five  days 
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in  advance  of  the  proposed  travel.    All  travel  authorizations  will  con- 
tain the  following  information,    as  indicated  in  the  exhibits  appended 
and  by  the  type  of  travel  contemplated: 

a.  Type  of  travel  authorization  indicated  in  heading 

b.  Inclusive  dates  and  detailed  itinerary 

c.  Estimated  costs  in  detail  (not  required  on  an  annual  blanket  order) 

d.  Mode  and  class  of  travel  authorized  (including  cost) 

e.  Per  diem  (actual  expense  or  allwance  in  lieu  of  and  the  rate  or 
limitation  applicable) 

f.  Use  of  rental  car  commercial  or  GSA  (including  cost) 

g.  Purpose  of  travel 

361.22    Finance  Division.    The  Finance  Division  will  review  the  Travel 
Authorization  for  adherence  to  applicable  regulations  and  availability 
of  funds. 

a.  If  the  Authorization  meets  the  above  criteria,   the  designated 
official  in  the  Finance  Division  will  sign  the  original,   assign  a 
number,   and  return  it  to  the  appropriate  office  or  bureau  for 
delivery  to  the  traveler. 

b.  If  the  Authorization  is  not  acceptable,   he  will  promptly  return  it 
to  the  authorizing  official  with  a  notation  stating  in  which  respect 
it  is  not  in  order. 

361.  23    Notification  of  Travel  (CAB  Form  29)    is  required  to  be  sub- 
mitted whenever  specific  trips  are  to  be  performed  under  an  annual 
blanket  authorization.     The  number  of  copies,   details  of  content, 
approvals  and  routing  are    the  same  as  for  Travel  Authorizations 
(CAB  Form  33).     A  detailed  estimate  of  the  costs  entailed  (subsistence, 
transportation,   and  miscellaneous  expenses)  is  required  for  funds 
validation  and  obligation  by  the  Finance  Division.     In  instances  where 
employees  are  in  continuing  travel  status  under  annual  blanket  authori- 
zation,  CAB  Form  29,   Notification  of  Travel,   should  be  submitted  on 
a  monthly  basis  detailing  the  travel,   purpose  and  the  estimate  of  costs 
to  be  incurred,   for  the  month  in  prospect,   for  each  such  employee. 
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361.24  Advance  of  Funds  Procedures  (Standard  Form  1038).      Employees 
requiring  travel  advances  will  prepare  Standard  Form  1038,    "Application 
and  Account  for  Advance  of  Funds,  "   in  duplicate  (see  Exhibit  367A.  42). 
This  application,   upon  approval  by  the  official  authorizing  travel,    will  be 
forwarded   to  the  Finance  Division  at  least  five  days  in  advance  of  the 
proposed  departure  date  in  order  to  assure  receipt  of  a  check  from 
Treasury  before  departure.     The  application  will  be  accompanied  by, 

or  preceded  by,   the  submission  to  the  Finance  Division  of  an  executed 
CAB  Form  33,   Travel  Authorization  or  in  the  event  of  travel  under  a 
single-trip  authorization  or  under  an  Annual  Blanket  Authorization,  by 
a  CAB  Form  29,  Notification  of  Travel. 

361.25  Issuance  of  Transportation  Request  (T/R's)  Forms  (SF-1169) 
to  Travelers.   Requests  by  the  official  authorizing  travel,  for  issuance 
of  T/R  books  to  individuals  holding  travel  authorizations,   will  be 
honored  by  the  Finance  Division.     The  traveler  will  sign  a  receipt  card 
(CAB  Form  30,   Exhibit  361.  40)  for  the  T/R  book  issued.     Standard 
Form  1120  will  be  prepared  and  maintained  in  the  Finance  Division. 
Issuance  of  single  T/R's  to  employees  who  travel  infrequently  can  be 
accomplished  in  one  of  two  ways: 

a.  Where  the  volume  warrants,   the  authorizing  official  or  his  designee 
may  maintain  a  book  in  his  jurisdiction  which  will  be  used  for  this 
purpose.     A  record  of  the  disposition  of  each  T/R  issued  from 

this  book  must  be  maintained  in  the  authorizing  official's  office 
and  kept  available  for  audit. 

b.  Where  volume  does  not  warrant  maintenance  of  a  book  for  this 
purpose  in  the  authorizing  official's  office,   the  Finance  Division 
will  honor  requests  for  issuance  of  T/R's  in  single  or  less  than 
full-book  quantities  directly  to  the  traveler. 

Detailed  procedures  and  rules  concerning  preparation  and  use  of 
T/R's  are  contained  in  Section  363,   Transportation. 


MT-273  C.A.B.    MANUAL  8-3-73 


1460 


FINANCIAL  MANAGEMENT 362.  22b 

§     362 

SUBSISTENCE 

362.  1    GENERAL. 

362.  11  Basis  for  Reimbursement.      Subsistence  expenses  may  be 
reimbursed  in  one  to  two  ways: 

a.  Actual  subsistence  expense  basis 

b.  Per  diem  allowance  in  lieu  of  actual  subsistence  expenses 

362.  12   Subsistence  Expenses    include  all  charges  (including  tips)  for 
meals  and  lodging,  fees  to  porters,  bellboys,  hotel  maids  and  for 
laundry,   cleaning  and  pressing  of  clothes.     The  term  lodging  does  not 
include  berth-cabins  or  similar  accommodations  furnished  on  trains, 
planes  or  boats.     Such  expenses  are  classified  as  transportation 
expense.     CAB  travelers  are  ordinarily  reimbursed  for  these  sub- 
sistence expenses  by  means  of  a  daily  (per  diem)  allowance  in  lieu 
of  these  actual  expenses.     Therefore,   the  traveler  is  not  required  to 
record  these  expenses  daily  or  to  list  them  in  detail  for  reimburse- 
ment when  "per  diem  allowance  in  lieu  of  subsistence"  is  authorized. 
However,   these  expenses  must  be  recorded  and  listed  in  detail  on 
the  reimbursement  voucher  when  the  "actual  subsistence  expense 
basis"  is  authorized  and  justified. 

362.2    SUBSISTENCE  RATES.    Maximum  subsistence  expense  rates 
payable  are  as  follows: 

362.21    "Actual  Expense  Basis"  Daily  Maximum 

a.  Continental  United  States $40.  00 

b.  Outside  Continental  United  States, 
Foreign  per  diem  rate  specified  in 
State/Defense  Department  Bulletin* 

362.  22    "Per  Diem  Allowance  in  Lieu  of  Actual  Subsistence  Expenses" 

a.  Continental  United  States $25.  00 

b.  Outside  Continental  United  States,   rates 
specified  in  State /Defense  Department 
Bulletins*  (enroute  less  than  six  hours 

destination  rate) 


Information  available  from  Finance    Division. 
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c.  Boat  travel $9.  00 

d.  Enroute  from  Continental  United  States  for 
a  period  of  six  hours  or  more  (prorated  by 
quarter).     Per  diem  rate  usually  changes 
to  destination.     Enroute  time  of  more  than 

*                      six  hours  and  less  than  twelve  hours  delays 
change  to  destination  rate  to  next  quarter 
after  arrival  time $6.  00 

362.3    SUBSISTENCE  PERIOD-INTERRUPTIONS-TIME  AND  LEAVE 
REPORTING. 

362.  31    Subsistence  Period.   Expenses  incurred  during  the  period  from 
time  of  departure  from  and  return  to  official  permanent  duty  station 
are  reimbursable.     The  subsistence  period  begins  or  ends  at  the  time 
the  traveler  departs  from  or  returns  to  his  home,  office  or  other 
location  at  which  he  commences  travel  from  his  permanent  duty 
station.     On  an  "actual  expense  basis,  "  only  the  subsistence  expenses 
incurred  during  this  interval  are  reimbursable.     Where  "per  diem 
allowance  in  lieu  of  actual  expense  basis"  is  authorized,  the  daily 
rate  is  prorated  by  quarter  days  (of  six  hours  each)  on  a  daily  basis. 
Accordingly,   the  subsistence  period  begins  in  the  quarter  of  departure 
from,  and  ends  in  the  quarter  of  return  to  permanent  duty  station. 
The  calendar  day  is  the  standard  unit.     The  subsistence  day  begins 
at  12:01  a.  m.  ,  and  ends  at  12:00  midnight.     The  quarter  day  intervals 
end  at  6:00  a.m.,    12:00  noon,   6:00  p.m.,   and  12:00  midnight.     Claims 
for  quarter  day  subsistence  at  the  traveler's  permanent  duty  station 
in  which  the  actual  time  in  subsistence  status  is  30  minutes  or  less 
will  be  disallowed  unless  the  exact  departure  and /or  arrival  times 
specified  is  justified  and  explained  in  a  statement  on  the  travel 
voucher  submitted  for  reimbursement. 

362.  32    Interruptions  in  the  Subsistence  Period.    The  following 
circumstances  affect  the  computation  of  the  subsistence  period: 

a.     Indirect  Route  or  Interrupted  Travel.     Where,  for  purposes 
of  the  traveler's  convenience  or  through  the  taking  of  leave 
there  is  interruption  of  travel  or  deviation  from  the  direct 
route,  the  subsistence  period  or  payment  allowed  will  not 
exceed  that  which  would  have  been  incurred  on  uninterrupted 
travel  by  a  usually  traveled  route. 
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Return  to  Perntanent  Duty  Station.    A  traveler's  return  to  permanent 
duty  station  or  place  of  abode,    from  which  he  commutes  to  work  at 
his  permanent  duty  station,   terminates  the  subsistence  period. 

Annual  Leave  for  more  than  1/2  a  Workday.   Annual  leave  of  less 
than     1/2  workday  is  disregarded  in  subsistence  period  computations. 

(1)  If  Annual  Leave  begins  or  ends  during  Workday,   the  subsistence 
period  ends  with  the  quarter  day  in  which  the  annual  leave  begins. 
The    subsistence  period  starts  with  the  quarter  day  in  which  the 
traveler  returns  to  duty  during  working  hours. 

(2)  Annual  Leave  begins  or  ends  outside  of  Workday.   Subsistence 
period  ends  at  12:00  midnight  the  day  preceding  the  time  leave 
starts.     The  subsistence  period  starts  again  12:01  a.m.  ,   pre- 
ceding the  time  the  traveler  returns  to  duty  at  the  beginning  of 
the  first  normal  workday. 

Nonworkdays.     A  traveler  will  be  considered  to  be  in  subsistence 
status  on  nonworkdays  unless  he  returns  to  his  official  station  or 
place  of  abode,   from  which  he  is  in  annual  leave  status  at  the  end 
of  the  workday  preceding  the  nonworkday(s)  and  at  the  beginning 
of  the  workday  following  the  nonworkdays (s)  and  the  period  of  leave 
on  either  of  those  days  exceed  1/2  of  the  prescribed  working  hours 
for  each  such  partial  leave  day.     However,   subsistence  may  not 
be  paid  for  more  than  two  nonworkdays,   in  a  period  of  TDY,   where 
annual  leave  immediately  precedes  and  follows  a  nonworkday(s) 
where  the  period  of  absence  is  more  than  1/2  day  on  either  subsis- 
tence has  been  allowed  for  two  nonworkdays  under  the  conditions 
stated  above,   the  rules  for  computing  the  subsistence  period  stated 
in  c  (1)  and  (2),  Annual  Leave  for  more  than  1/2  Workday  above, 
will  be  applied. 

Absence  due  to  Illness  or  Injury    (not  due  to  travelers'  nnisconduct). 
The  subsistence  period  may  be  continued,   at  the  discretion  of  the 
authorizing  official,   for  a  maximum  of  14  days  including  time  re- 
quired for  return  to  permanent  duty  station.     A  longer  period  must 
be  specifically  authorized  on  the  travel  voucher  by  the  official(s) 
designated  to  approve  leave  and /or  authorize  travel.     If,   while  in 
travel  status,   the  traveler  receives  hospitalization  (or  is  reimbursed 
for  hospital  expenses)  under  any  Federal  statute,   other  than  5  U.  S.C. 
8901-8913  (Federal  Employee  Health  Benefit  Insurance),   the  per 
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diem  allowance  will  not  be  paid  for  the  period  involv^ed  or,   if  [)aid, 
will  be  c:ollected  from  the  traveler. 

362.33    Time  and  Leave  Reporting.      Leave  usage  should  be  fully  reported 
in  chronological  sequence  b\   listing  on  the  travel  voucher  (by  date,   type 
of  leave)  starting  and  ending  times.     This  requirenient  does  not  relieve 
the  traveler  of  normal  responsibilities  to  apply  for  and  secure  approval 
for  leave  and  to  docuinjnt  all  types  of  leave  in  accordance  with  CAB 
time  and  leave  reporting  requirements.     Travel  vouchers  are  audited 
against  time  cards  reporting  time  and  leave  for  payroll  purposes. 

362.  34    Time  Changes  during  Travel.     When  an  individual  travels 
directly  between  duty  points  which  arc  separated  by  several  time  zones 
and  at  least  one  of  the  duty  points  is  outside  the  continental  United  States, 
subsistence  entitlement  is  not  interrupted  by  reason  of  a  rest  period 
allowed  the  individual,   en  route  or  at  destination,   to  adjust  to  the  time 
change.     In  computing  per  diem  in  cases  where  the  traveler  crosses 
the  International  Date  Lin  ■  (180°  IVleridian),    actual  elapsed  time  will 
be  used  rather  than  calendar  days. 

362.4    SUBSISTENCE  ON  THE  "ACTUAL  EXPENSE  BASIS". 

362.41    Authorization.     Lnder  certain  circumstances,   a  traveler  may 
be  authorized  reimbursement  for  actual  and  necessary  subsistence 
expenses  in  lieu  of  per  diem  at  an  amount  not  to  exceed  $40.  00  for 
each  calendar  day  or  fraction  thereof  in  travel  status  within  the  limits 
of  the  continental  United  States.     For  localities  outside  the  continental 
United  States,   the  actual  expenses  are  limited  to  the  per  diem  allo- 
wances for  that  particular  locality  plus  $18.00.     All  allowances  for 
actual  expenses  in  lieu  of  per  diem  for  bureau  and  office  travelers 
will  be  authorized  by  the  Managing  Director.     In  the  absence  of  the 
Managing  Director,   the  Comptroller  will  be  responsible    for  authorizing 
allowances  for  actual  expenses  in  lieu  of  per  diem.     Authorization  will 
be  limited  to  single  trips  where: 

a.  Due  to  the  unusual  circumstances  of  the  assignment,   the  statutorfy' 
maximum  per  diem  allowance  would  be  much  less  than  the  amount 
required  to  cover  the  necessary  subsistence  expenses  of  the 
traveler. 

b.  The  travel  assignment  involves  as  area  where  necessary  sub- 
sistence costs  are  unusually  high. 
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c.  The  traveler  has  no  alternative  but  to  incur  hotel  costs  which 
would  absorb  all  or  practically  all  of  the  statutory  maximum 
per  diem  allowances. 

362.  42    Post-Travel  Authorization.    Ordinarily,   the  authorizing  official 
will  authorize  reimbursement  of  actual  and  necessary  subsistence 
expenses  in  advance  of  the  performance  of  travel.     However,   if: 

a.  Travel  is  performed  in  an  emergency  without  prior  authorization. 

b.  Travel  is  performed  on  a  previously  authorized  per  diem  basis 
and  due  to  unusual  and  unavoidable  circumstances  the  applicable 
statutory  per  diem  is  much  less  than  the  actual  and  necessary 
subsistence  expenses  incurred,   and  the  specific  travel  assignment 
otherwise  conforms  to  the  provisions  of  these  regulations,  the 
payment  of  allowable  actual  subsistence  expenses  incurred  may 
be  allowed. 

362.  43    Justification.      The  traveler  or  the  supervisor  who  requested 
the  travel  must  provide  in  writing  a  statement  of  justification  in  all 
cases  where  reimbursement  of  actual  and  necessary  subsistence  in 
lieu  of  per  diem  is  to  be  authorized.     If  authorized  in  advance,   the 
justification  will  appear  on  the  Travel  Authorization.     If  post-travel 
approval  is  involved,   the  justification  will  appear  on  the  Travel  Voucher 
and  sent  to  the  Managing  Director  prior  to  being  forwarded  to  the 
Finance  Division  for  payment. 

362.5    "PER  DIEM  ALLOWANCES  IN  LIEU  OF  ACTUAL  SUBSISTENCE 

EXPENSES.  " 

362.  51    Authorization.    Per  diem  allowances  in  lieu  of  actual  subsistence 
expenses  basis  will  be  authorized  for  all  official  travel  in  the  continental 
United  States  except  when  it  is  determined  that,   due  to  unusual  circum- 
stances,  authorization  of  the  maximum  per  diem  allowance  rate  would 
provide  reimbursement  in  an  amount  much  less  than  that  required  to 
meet  the  necessary  subsistence  expenses  of  the  traveler.     In  such 
situations  reimbursement  will  be  authorized  on  the  basis  of  "actual 
subsistence  expenses". 
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362.  52    Computation  of  Per  Diem. 

a.  Travel  of  24  Hours  or    Less.     For  continuous  travel  of  24  hours 
or  less,   the  subsistence  period  will  be  regarded  as  comm.encing 
with  the  beginning  of  the  travel  and  ending  with  its  completion, 
and  for  each  six-hour  portion  of  the  period,   or  fraction  of  such 
portion,   one-fourth  of  the  per  diem  rate  authorized  for  a 
calendar  day  will  be  allowed:    provided  that  no  per  diem  will  be 
allowed  when  the  travel  period  is  ten  hours  or  less  during  the 
same  calendar  day,   except  when  the  travel  period  is  six  hours 
or  more  and  begins  before  6:00  a.  m.  ,   or  terminates  after  8:00 
p.  m.     (The  proviso  does  not  apply  in  the  case  of  travel  incident 
to  a  change  of  official  station,  )    The  maximum  per  diem  rate  of 
$25.  00  is  reduced  to  $12.  50  when  lodging  is  either  not  required 
or  is  furnished  at  Government  expense. 

b.  Travel  of  more  than  24  hours.     In  computing  the  per  diem  in 
lieu  of  subsistence  for  continuous  travel  of  more  than  24  hours, 
the  calendar  day  (midnight  to  midnight)  will  be  the  unit,    and  for 
fractional  parts  of  a  day,   at  the  commencement  or  ending  of 
such  continuous  travel  constituting  a  travel  period,   one-fourth 
of  the  per  diem  rate  authorized  for  a  calendar  day  will  be 
allowed  for  each  period  of  six  hours  or  fraction  thereof.     When 
change  in  per  diem  is  made  during  a  day,   the  rate  of  per  diem 
in  effect  at  the  beginning  of  the  quarter  in  which  the  change 
occurs    shall  continue  to  the  end  of  such  quarter. 

(1)  When  Lodgings  are  not  Required.     When  a  night's  lodging 
is  not  required  or  is  furnished  at  Government  expense, 
the  maximum  per  diem  rate  is  $12.  50  reflecting  the  fact 
that  the  traveler  does  not  incur  costs  for  lodging. 

(2)  When  Lodgings  are  Required.      For  travel  in  the  continental 
United  States  when  lodging  away  from  the  official  station  is 
required,   per  diem  for  employees  will  be  based  partly  on 
the  average  amount  the  traveler  pays  for  lodging.     To  such 
amount,   i.e.  ,  the  average  of  amounts  paid  for  lodging 
while  traveling  on  official  business  during  the  period  covered 
by  the  voucher,   shall  be  added    $12.  50  allowance  for  meals 
and  miscellaneous  expenses.     The  resulting  amount  rounded 
to  the  next  whole  dollar,   if  the  result  is  not  in  excess  of  the 
$25.  00  maximum  will  be  the  per  diem  rate  to  be  applied  in 
computing  the  traveler's  reimbursement  for  subsistence. 

If  the  result  is  more  than  the  maximum  per  diem  allowable. 
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the  maximum  $25.  00  will  be  the  per  diem  rate  applied. 
Receipts  for  lodging  costs  may  be  required  at  the  discretion 
of  each  bureau  or  office  director.     However,   all  employees, 
authorized  per  diem  allowance  in  lieu  of  subsistence,   are 
required  to  state  on  their  vouchers  that;  "per  diem  claimed 
is  based  on  the  actual  average  cost  to  him  for  lodging  while 
on  official  travel  within  the  continental  United  States  during 
the  period  covered  by  the  voucher.  "    In  some  cases  a  specific 
per  diem  rate  at  or  below  the  maximum,   as  applicable,   will 
be  specified  in  the  Travel  Authorization  by  the  cognizant 
CAB  official.     However,   this  procedure  does  not  eliminate 
the  requirement  for  the  statement  concerning  average  lodging 
costs.     Examples  of  subsistence  computations,   applying 
these  rules,    follow: 

Example  1:    An  employee  travels  for  a  period  of  ten  days; 
he  stays  in  a  hotel  the  first  three  days  at  $13.  00  per  day. 
He  then  moves  to  another  temporary  duty  station  and  stays 
at  a  motel  for  seven  days  at  a  flat  rate  of  $65.  00.     The  per 
diem  rate  is  calculated  as  follows: 

3  days  @  $13.00  -  $39.00 

7  days  -  $65. 00 

10  days  $104.  00 

Average  daily  rate 

$104.00  -^10  -  $10.40 

Meals  and  other  expenses  $12.  50 

$22. 90 

Per  diem  rate  calculated  $23.  00 

Per  diem  rate  on  travel  order  $25.  00 

Per  diem  rate  allowable  $23.  00 

If  the  employee  was  in  travel  status  for  ten  and  one  quarter 
days,  his  per  diem  would  be  (10  1/4  x  $23.00)  $235.  75.  In 
this  case,  even  though  the  employee's  Travel  Authorization 
reads  $25.00,  the  maximum  rate  reimbursable  is  $23.00. 

Example  2:     If  the  rates  at  the  hotel  and  motel  in  the  travel 
order  in  Example  1  were  as  stated  below,  the  computation 
would  yield: 
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3  days  @  $20.00  -  $60. 00 

7  days  -  $84. 00 

10  days  -  $144. 00 

Average  daily  rate  -  $14.40 

$144,00  4      10  $12.  50 

Meals  and  other  expenses  $26.  90 

Per  diem   rate  calculated  $27.00 

Per  diem  rate  on  travel  order  $24.  00 

Per  diem  rate  allowable  $24.  00 

If  the  employee  was  in  travel  status  for  ten  and  two  quarter 
days,   his  per  diem  would  be  (10  1/2  x  $24.  00)  $252.  00. 

362.  53    Deduction  for  Subsistence  furnished  at  Government  Expense. 
Where  meals  and /or  lodging  are  furnished  without  charge  or  at 
nominal  cost  to  a  traveler  at  a  temporary  duty  station  by  a  Federal 
Government  incident  to  attendance  at  conference,   meeting  or  educa- 
tional session  for  which  attendance  by  the  traveler  has  been  paid  for 
by  the  Government  individually  or  in  total  for  all  attendees,   an  appro- 
priate deduction  shall  be  made  from  the  per  diem  rate  for  each  day 
meals  and/ or  lodging  are  so  furnished  as  follows: 

a.  Lodging  Furnished.     A  deduction  in  amount  of  50  percent  of 
the  authorized  per  diem  rate  for  each  night's  lodging  furnished 
without  charge.     If  a  nominal  charge  has  been  made,   the  amount 
of  the  charge  will  be  added  to  the  rate. 

b.  Breakfast  Furnished  without  Charge.     A  deduction  in  aniount  of 
6  percent  of  the  authorized  per  diem  rate  for  each  breakfast 
meal  furnished. 

c.  Luncheon  Furnished  without  Charge.     A  deduction  in  amount  of 
10  percent  of  the  authorized  per  diem  rate  for  each  such  meal 
furnished. 

d.  Dinner  Furnished  without  Charge.     A  deduction  in  the  amount 
of  20  percent  of  the  authorized  per  diem  rate  for  each  such 
meal  furnished. 
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362.  54    When  Lodgings  not  located  at  Duty  Point.      When  suitable 
lodging  is  not  available  at  place  of  temporary  duty  in  a  locality  beyond 
the  limits  of  the  continental  United  States  and  the  employee  is  required 
to  obtain  lodging  at  a  place  in  a  different  locality,   the  maximum 
applicable  per  diem  rate  will  be  that  of  the  locality  in  which  the  lodging 
is  obtained. 

362.  55    En  Route  Between  Continental  United  States  and  a  Locality 
Beyond  the  Continental  Limits  or  Travel  Between  Such  Localities. 
For  travel  by  plane,   train  or  boat  (regardless  of  whether  commercially- 
owned  or  Government-owned)  en  route  within  the  continental  United 
States  or  between  the  Continental  United  States  and  a  locality  beyond 
the  continental  limits,  the  maximum  per  diem  rates  that  may  be 
authorized  or  approved  are  as  follows: 

a.  En  Route  less  than  Six  Hours.  When  the  time  en  route  between 
duty  points  is  less  than  six  hours,  the  maximum  per  diem  rate 
is  that  of  the  destination  point. 

b.  En  Route  more  than  Six  Hours.     When  the  time  en  route  between 
duty  points  is  six  hours  or  more,   a  per  diem  rate  of  $6.  00  is 
applicable  outside  the  continental  United  States.     When  a  traveler 
begins  or  ends  at  a  duty  point  within  the  continental  United  States, 
the  maximum  per  diem  rate  allowable  (for  that  portion  of  the  travel 
between  the  United  States  duty  point  and  the  place  of  exit  or  entry) 
shall  be  the  rate  authorized  within  the  continental  United     States. 
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§  363 
TRANSPORTATION 

363.1  EXPENSES  CLASSIFIED  AS  TRANSPORTATION.    Transportation 
expenses  which  the  Government  may  pay,   either  directly  to  the  carrier 
or  by  reimbursement  to  the  traveler,   include  commercial  carrier  fares, 
vehicle  rentals,   nnileage  payments  for  use  of  privately- owned     vehicles 
and  expenses  incident  to  transportation  such  as  city  or  state  airport 

tax,   baggage  transfers  and  taxicab  and  bus  fares.     Payments  for  common 
carrier     transportation     procured  by  T/R     and  GSA  and  commerical 
vehicle  rentals  are  made  directly  to  the  carrier  or  supplier  by  the 
Finance  Division.     The  details  of  all  such  costs  incurred  whether  by 
T/R  or  direct  cash  payment  must  be  recorded  on  the  voucher.     A  copy 
of  transportation  request  used,   receipts  for  payments  in  cash,   unpaid 
invoices,   and/or  a  copy  of  the  rental  contract  for  GSA  and/or  com- 
mercial auto  rentals  must  be  attached  to  the  voucher  submitted  for 
reimbursement. 

363.2  MODE  OF  TRANSPORTATION.   Travel  on  official  business 
should  be  by  the  mode  of  transportation  that  will  result  in  the  greatest 
advantage  to  the  Government  with  cost,   time  and  all  other  factors  con- 
sidered in  the  aggregate  and  in  the  following  sequence; 

363.  21    Travel  by  Common  Carrier    will  generally  result  in  least 
costly  and  most  expeditious  performance  of  temporary  duty.     Other 
factors  being  equal,   travel  will  be  perforxned  by  common  carrier 
unless  the  circumstsinces  involved  make  travel  by  Government-  \ 

owned  vehicle,   commercial  rental  or  privately-owned  vehicle  per- 
ferred  for  reasons  of  cost,   efficiency  or  work  requirements.     The 
advantages  which  will  result  from  common  carrier  usage  must  be 
fully    considered  before  it  is  determined  that  some  other  method 
should  be  used. 

363.  22    Government- owned  Vehicle.   When  it  is  determined  that 
automobile  travel  is  required,   a  Government-owned  vehicle  will  be 
used  unless  travel  by  privately-owned  vehicle  is  determined  to  be 
more  advantageous  for  reasons  of  cost,   efficiency  or  specific  wor-k 
requirements.     Cost  advantages,   because  such  costs  are  usually 
lower,   must  be  fully  considered.     In  making  this  comparison,  the 
costs  involved  in  using  a  Government  -owned  or  leased  vehicle  will 
include  any  administrative  and  other  costs  associated  with  pick  up 
and  return  of  the  vehicle.     When  a  Goverment-owned  or  leased 
vehicle  is  used  by  an  employee  for  official  travel,   its  use  shall  be 
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limited  to  official  purposes  (31  U.S.C.    638a)  which  include  trans- 
portation between  places  where  the  employee's  presence  is  required 
incident  to  official  business,   between  such  places  and  places  of 
temporary  lodging,    and  when  public  transportation  is  unavailable  or 
its  use  is  impractical,   between  either  of  the  above  places  and  places 
necessary  to  obtain  suitable  meals,   to  drug  stores,   barber  shops, 
places  of  worship,   cleaning  establishments,   and  siinilar  trips 
required  for  the  subsistence,   comfort  or  health  of  the  employee. 
Under  regulations  prescribed  by  the  Civil  Service  Connmission, 
an  employee  need  not  have  a  Government  driver's  identification 
card    in  order  to  operate  Governnient-owned  vehicles  when  he  is 
away  from  his  official  station  if  he  holds  a  valid  State,   District 
of  Colunabia,   or  territorial  motor  vehicle  operator's  license  and 
presents  travel  orders  specifically  authorizing  the  temporary  use 
of  a  Government-owned  or  leased  vehicle.     See  Section  367.  7     for 
instructions  concerning  procurement  and  operations  of  Government 
vehicles. 

363.  23    Commercial  Rental  Vehicles    will  be  used  only  when  it  is 
deterimined  and  affirmed  that  use  of  the  other  methods  of  transpor- 
tation discussed  in   363.  21  and  363.  22  above  will  not  be  more 
advantageous  to  the  Government.     In  selecting  use  of  a  commercial 
rental  firm,   first  consideration  should  be  given  for  firms  holding  a 
General  Services  Administration  supply  contract.     A  copy  of  the 
rental  contract  must  be  attached  to  the  voucher  submitted  by  the 
traveler. 

In  connection  with  the  rental  of  automobiles  from  commercial  sources, 
the  Government  will  not  pay  hor  will  it  reimburse  employees  for  the' 
cost  of  the  collision  damage  waiver  or  collision  damage  insurance 
available  in  commercial  rental  contracts  for  an  extra  fee.     The  waiver 
or  insurance  referred  to  is  the  type  offered  a  renter  to  release  him 
from  liability  for  damage  to  the  rented  automobile  up  to  the  amount 
deductible  (usually  $100)  on  the  insurance  included,   without  additional 
cost,   as  a    part  of  the  rental  contract.     The  CAB,   in  appropriate 
circumstances,   is  authorized  to  pay  for  damage  to  such  vehicles 
up  to  the  deductible  amount  stipulated  in  the  rental  contract. 

363.  24    Privately-owned  Conveyance. 

a.     A  determination  that  use  of  a  privately- owned  conveyance  would 
be  advantageous  to  the  Government  may  be  made  when  the  use  of 
a  commercially  rented  conveyance  would  otherwise  be  authorized 
for  the  travel  involved.     Accordingly,   determination  that  use 
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of  privately-owned  conveyance  is  advantageous  to  the  Government 
must    be  preceded  by  determination  that  use  of  either  common 
carrier  or  Government-owned  vehicle  transportation  by  those 
means  would  be  more  costly  to  the  Government.     Determinations 
will  be  based  on  comparison  of  all  travel  costs  including  direct 
transportation,   subsistence  and  all  other  expenses  in  the 
aggregate  and,   as  well,   other  factors  which  will  affect  expeditious 
and  effective  performance  of  Government  business.     Other  consi- 
derations include  a  comparison  of  distances,   the  number  of  points 
to  be  visited  and  the  number  of  CAB  travelers  to  be  transported 
on  official  business. 

Permissive  use  of  Privately-owned  Conveyance.     When  an  employee 
is  granted  permission  to  use  a  privately-owned  conveyance  in  lieu 
of  transportation  by  other  means,   normally  determined  to  be 
advantageous  to  the  Government,   reimbursement  is  subject  to 
limitations  as  follows: 

(1)  When  transportation  by  Government-owned  vehicle  is  deter- 
mined to  be  advantageous,     reimbursement  is  limited  to  9 
cents  a  mile,  the  average  cost  to  CAB  for  a  Government  car 
as  established  in  OMB  Circular  A -7.     Exceptions  may  be 
allowed  and  the  maximum  10  cents  a  mile  may  be  paid  where 
such  costs  (Government  vehicle)  are  demonstrably  higher 

in  a  given  area.     In  addition,  the  employee  may  be  reimbursed 
for  other  allowable  costs  usually  associated  with  operation  of 
a  GSA  car  (tolls  and  fees). 

(2)  When  an  employee  who  is  committed  to  using  a  GSA  car  or 
would  not  ordinarily  be  allowed  to  use  privately-owned 
conveyance,  because  of  availability  of  Government-owned 
vehicle,   requests  use  of  privately-owned  conveyance, 
reimbursement  is  limited  to  5  cents  a  mile. 

(3)  When  transportation  by  common  carrier  is  indicated  and/ or 
determined  to  be  more  advantageous,   reimbursement  of 
travel  expenses  is  limited  in  the  aggregate  (subsistence, 
transportation,   and  other  expenses)  to  those  costs  which 
would  have  been  incurred  had  the  travel  been  performed  by 
the  common  carrier  method  of  transportation  deemed  to 

be  most  advantageous  to  the  Government.     Additional  time 
required  to  travel  between  points  and /or  overall  time  spent 
on  temporary  duty,   due  to  the  use  of  privately- owned 
conveyance  as  compared  to  the  time  required  by  scheduled 
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common  carrier  movements,    must  be  charged  to  leave  and 
cannot  be  included  in  the  computation  of  the  subsistence 
period.     In  approving  permissive  use  of  privately-owned 
conveyance,  the  authorizing  official  should  take  into  account 
the  effect  of  additional  time  which  may  be  required  on  the 
schedule  of  work  to  be  perfornned.     The  travelers  detailed 
actual  itinerary  must  be  shown  on  the  voucher.     A  separate 
"constructive"  time  and  cost  itinerary  will  be  shown  on  the 
voucher,   so  that  time  and  costs  for  each  mode  of  transpor- 
tation can  be  compared.     The  lesser  of  the  two  actual  or 
"constructive"  costs  (totals  of  subsistence,  transportation 
and  other  expenses)  will  be  extended  to  the  money  columns 
in  the  voucher  for  reimbursement.     In  making  the  foregoing 
"constructive"  cost  comparisons  of  transportation,   departure 
and  arrival  times  of  planes,  trains  and  buses  scheduled  at 
unreasonable  hours  means  departure  and  arrival  times  which 
would  unduly  inconvenience  the  traveler  or  adversely  affect 
his  safety,   or  which  would  result  in  unduly  increasing  or 
decreasing  the  constructive  per  diem  period.     In  determining 
the  constructive  common  carrier  cost,  the  usual  transporta- 
tion costs  to  and  from  the  common  carrier  terminals  will  be 
included.     In  addition,   the  estimated  cost  of  transporting 
excess  baggage  (Government  property)  will  be  included,   as 
allowable,   had  the  traveler  used  the  carrier  upon  which  the 
constructive  transportation  costs  are  based,   provided  the 
traveler  presents  acceptable  evidence  or  certifies  the  weight 
of  the  excess  baggage.  v 

363.3    GENERAL  CONDITIONS  GOVERNING  USE  OF  COMMON  CARRIERS 

363.  31    Type  of  Accommodations.    Travelers  using  commercial  carriers 
should  use  less-than-first-class  accommodations  rather  than  "first- 
class".     The  use  of  first-class  accommodations  should  be  limited  to 
the  following  instances  when: 

a.  Regularly  scheduled  transportation  between  authorized  origin  and 
destination  points  provide  only  first-class  accommodations. 

b.  Less-than-first-class  accommodations  are  not  available  to  meet 
the  schedule  required  to  complete  the  assignment  efficiently  and 
economically. 

c.  An  authorizing  officer  authorizes  or  approves  the  use  of  first-class 
accommodations  as  necessary  to  the  conduct  of  the  mission  or  for 
reasons  of  the  traveler's  health. 
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d.  An  authorizing  officer  authorizes  or  approves  the  use  of  first- 
class  accommodations  as  necessary  for  flights  within  or 
between  foreign  areas  because  less  costly  accommodations 
available  do  not  provide  adequate  standards  of  sanitation, 
health  or  comfort. 

e.  The  cost  of  first-class  accommodations  offered  by  a  commercial 
air  carrier  does  not  exceed  the  charge  for  less-than-first-class 
accommodations  offered  by  any  other  commercial  air  carrier 

in  connection  with  their  operation  of  regularly  scheduled  flights 
between  the  same  points. 

363.32    Fares. 


a.  Extra-Fare  Planes  and  Trains.     Travel  by  extra-fare  planes  or 
trains  n  ay  be  authorized  or  approved  whenever  their  use  is 
administratively  determined  to  be  more  advantageous  to  the 
Government  or  is  required  for  reasons  of  security  or  the  nature 
of  official  business. 

b.  Reduced  Rates.     Through  fares,   special  fares,   commutation 
fares,   excursion,   and  reduced-rate  round  trip  fares  should 
be  utilized  for  official  travel  when  it  can  be  determined  in 
advance  that  such  tickets  will  be  utilized. 

c.  Unequal  Fares  Available.      When  common  carriers  furnish  the 
same  method  of  travel  at  different  fares  between  the  same  points 
for  the  same  type  of  accommodations,  the  lowest  cost  service 
should  be  used  unless  use  of  a  higher  cost  service  is  adminis- 
tratively determined  to  be  more  advantageous  to  the  Government. 

d.  Stopovers.      Transportation  fares  are  materially  increased 
when  stopovers  en  route  are  made,   since  through  fares  for  such 
travel  must  be  computed  on  the  basis  of  local  fares  to  and  from 
each  stopover  point.     The  extra  fare,   for  stopovers  not  required 
by  official  business,   is  payable  in  cash  by  the  traveler,   at  his 
own  expense,   at  the  time  arrangements  are  m.ade. 

363.  33    Use  of  Travel  Agencies.     Passenger  transportation  services 
shall  be  procured  directly  from  the  carrier.     The  services  of  travel 
agencies  may  not  be  utilized  to  procure  transportation  services  in 
the  Continental  United  States.     Excepted  are  instances  where: 
material  reduction  in  aggregate  travel  costs  is  thereby  secured;  there 
is  no  delay  in  performance  of  official  business;  and  the  charge  other- 


lV'iT-273  C.A.B.    MANUAL  8-3-73 


1474 


363.34 FINANCIAL  MANAGEMENT 

wise  made  by  the  carrier  is  not  thereby  increased.     The  services  of 
travel  agencies  may  be  utilized  to  procure  transportation  only  within 
or  between  foreign  countries  (except  Canada  and  Mexico),   and  pro- 
viding that  the  costs  of  such  transportation  are  not  thereby  increased 
over  those  otherwise  payable  directly  to  the  carriers. 

363.  34    Use  of  American  Carriers.     As  a  general  rule,   employees 
must  use  American  flag  carriers  when  travel  is  performed  by  com- 
mercial air  transportation  between  the  United  States  and  a  foreign 
country  or  between  foreign  countries.     The  use  of  a  foreign  carrier 
may  be  authorized  or  approved  in  the  following  situations; 

a.  Where  the  departure  time,   routing,   or  other  features  of  an 
American  carrier  flight  would  interfere  with  or  prevent  timely 
performance  or  unreasonably  increase  the  aggregate  costs  of 
performance  of  official  business. 

b.  Where  payment  for  transportation  can  be  made  to  a  foreign 
carrier  in  excess  foreign  currency  and  the  American  carrier 
will  not  accept  the  foreign  currency  payment.     This  preferential 
use  of  a  foreign  air  carrier  will  also  apply  to  near  excess 
foreign  currencies  made  available  for  such  use  by  State  Depart- 
ment's Foreign  Currency  Bulletins. 

When  a  foreign  airplane  is  utilized  for  one  of  the  reasons  stated  above, 
that  reason  is  to  be  entered  on,   or  statement  attached  to,  the  travel 
order  or  other  authorizing  document  and/ or  the  travel  voucher  sub- 
mitted for  reimbursement. 

363.4    PROCUREMENT  AND  PAYMENT  FOR  TRANSPORTATION. 

363.41  T/R's  Prescribed  Forms.     Standard  Form  1169,   "Trans- 
portation Request- -Original"  (hereinafter  referred  to  as  T/R's) 
and  Standard  Form  1169a,   "Memorandum  Copy,"  are  the  only 
authorized  forms  to  be  used  in  procuring  passenger  transportation 
services  from  commercial  carriers. 

363.42  Excluded  use  of  T/R's.    Procurement  and  payment  for 
transportation  services  amounting  to  $15.00  (fifteen  dollars)  and 
vinder  can  be  made  without  T/R's  and  paid  in  cash  directly  to  the 
carrier.     Receipts  for  such  payments  are  not  required  for  cash 
payments  of  $2.  00  (two  dollars)  or  less.     T/R's  shall  not  be  used 
to  procure  taxicab,   airport  limousine,  intra-city  transit,   so-called 

'drive  yourself"  type  or  other  for-hire  services;  nor  may  they  be 
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used  in  lieu  of  cash  as  payment  for  toll  charges  of  any  kind.     T/R's 
should  be  drawn  for  roundtrip  services  only  when  it  is  known,   or  can 
be  reasonable  anticipated,   that  such  tickets  will  be  required  or  used. 
T/R's  cannot  be  issued  to  travel  agencies  for  domestic  travel  or 
travel  within  or  between  the  continental  United  States  and  Alaska, 
Canada,    Mexico,   or  United  States  possessions  and  trust  territories. 

363.43  Control  of  T/R's.  T/R's  are  accountable  documents.     The 
Finance  Division  will  release  blank  T/R's  to  designated  Issuing  Officers 
under  numerical  control  and  secure  a  receipt  therefore.     The  Issuing 
Officer  and /or  the  traveler  is  relieved  of  accountability  for  individual 
T/R's  when  the  buff  copy,   of  the  T/R  used  is  attached  to  the  voucher 
submitted  to  the  Finance  Division  for  reimbursement.     The  Issuing 
Officer  is  the  person  to  whom  the  Finance  Division  releases  blank 
T/R's  for  use  in  procuring  passenger  transportation  services  for 
himself,   or  for  another  person*who  has  been  duly  authorized  to  perform 
travel.     Blank  T/R's  are  not  transferable  and  Issuing  Officers  are 
personally  responsible  for  their  safekeeping  and  proper  use.     Space 

is  provided  on  the  inside  front  and  back  cover  of  the  T/R's  for  the 
Issuing  Officer  to  account  for  every  T/R  released  to  him.     The  Finance 
Division  may  at  any  time  call  for  an  accounting  of,   or  return  of,   unused 
and  surplus  T/R's.     The  Issuing  Officer  should  promptly  return  to 
the  Finance  Division  all  T/R's  for  which  he  has  no  foreseeable  innme- 
diate  or  near  future  need.     The  Finance  Division  has  established  and 
maintains  records  showing  by  T/R  number,   the  date  of  release  to 
Issuing  Officers  and  the  date  of  subsequent  use  or  return  thereof. 

363.44  Spoiled  T/R's.    T/R's,   both  copies,   spoiled  in  preparation 
prepared  for  issuance  and  unused  or  otherwise  voided  for  any  reason 
shall  be  marked  "cancelled"  across  the  face  and  returned  by,   or 
through  the  Issuing  Officer  to  the  Finance  Division  and  a  written 
receipt  secured  therefor. 

363.45  Lost  T/R's.     In  the  event  blank  or  partially  completed  T /R's 
are  missing,   the  person  responsible  (traveler  or  Issuing  Officer) 
shall  promptly  advise  the  Comptroller,   or  his  designee,   of  the  loss 
and  of  the  facts  surrounding  the  loss,   with  a  written  confirmation  to 
follow  within  24  hours.     If  the  T/R  was  completed  to  the  extent  that  it 
might  be  offered  in  exchange  for  transportation,   all  carriers  concerned 
should  be  promptly  advised  by  the  traveler  or  Issuing  Officer  of  the 
loss  and  requested  not  to  honor  the  T/R;  this  advice  shall  be  confirmed 
in  writing  within  24  hours  and  a  copy  forwarded  to  the  Finance  Division. 
If  recovered,  T/R's  once  reported  as  lost  should  be  voided  by  writing 
"Cancelled"  across  the  face  and  returned  by  or  through  the  Issuing 
Officer  to  the  Finance  Division. 
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363.46  Preparation  of  T/R's. 

a.  T/R's  are  to  be  filled  out  in  Duplicate    (green  original,   buff  copy) 
at  the  time  of  or  just  prior  to  use.     Issuing  Officers  and  travelers 
must  use  ink,  ball-point  pen,   typewriter  or  indelible  pencil  in 
completing  the  T/R's  so  as  to  assure  legibility  and  permanency 
on  both  the  original  green  and  buff  copies.     The  buff    card 
memorandum  copy  of  the  T/R  (Standard  Form  116  9a)  must  clearly 
reflect  all  information  and  insertions,   other  than  signatures, 

that  appear  on  the  original  at  the  tinne  of  its  surrender  for  services. 

b.  Exact  Transportation  required  must  be  shown  on  T/R.     Horizontal 
lines  should  be  drawn  through  all  spaces  that  are  not  required  for 
the  services  being  procured.     When  the  T/R  is  issued  for  com- 
bination of  classes  of  transportation  and/or  accommodations, 
specific  information  as  to  respective  carriers  and  services 
authorized  must  be  shown  in  detail  in  the  "via"  space.     In  any 
instance  where  the  space  on  the  front  of  the  T/R  is  inadequate  for 
the  insertion  of  all  the  necessary  information,  the  reverse  side 
should  be  used  for  continuation  purposes.     "Stopover^'information 
must  be  specifically  indicated  on  transportation  requests. 
Travelers  and  Issuing  Officers  should  be  careful  that  transpor- 
tation requests  provide  for  authorized  official  stopovers. 
Otherwise,  there  may  be  instances  in  which  the  carrier  will: 

(1)  refuse  to  provide  stopover;  (2)  demand  the  difference  in 
cash  from  the  traveler;  or  (3)  bill  and  be  paid  what  appears  from 
the  record  to  be  an  excessive  fare,   thus  impeding  the  accounting 
and  auditing  process  and  inconveniencing  the  traveler. 

c.  Erasures,  Alterations,  Spoiled  T/R's.  Erasures  or  alterations 
must  be  validated  by  the  Issuing  Officer  by  inserting  his  initials 
adjacent  to  the  erasure  or  alteration. 

d.  T/R  Exhibits.     For  guidance  of  Issuing  Officers  and  travelers, 
exhibits  are  appended  as  a  detailed  general  guide  to  the  pre- 
paration of  T/R's.     Sample  T/R's  properly  executed  to  obtain 
the  more  common  transportation  services  are  illustrated 
(Exhibits  363.46-11). 

363.47  Use  of  T/R's. 

a.     Exchange  of  T/R's  for  Tickets.    To  be  valid,   a  T/R  must  be 

completely  filled  out  and  properly  signed  by  both  Issuing  Officer 
and  traveler  (the  Issuing  Officer  signs  as  Issuing  Officer  and 
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again  as  traveler  whenever  he  issues  a  T/ll  for  his  own  use). 
Carriers  have  been  instructed  to  require  that  T/R's  be  completed 
and  signed,   and  that  the  traveler  identify  himself  as  the  person 
authorized  to  received  the  transportation.     The  Travel  Authori- 
zation and  one  other  conventional  form  of  identification  should 
suffice. 

b.     Change  of  Carrier.     When  a  T/R  is  honored  by  a  carrier  other 
than  the  carrier  in  whose  name  it  is  drawn,   the  traveler  will 
enter,   on  the  reverse  of  both  copies  of  the  T/R,  the  name  of  the 
carrier  actually  providing  the  service,   a  description  of  the  service 
provided  or  covered  by  the  tickets  and  the  reason  for  the  change. 
This  statement  must  be  signed  and  dated.     The  same  information 
shall  be  entered    on  the  reverse  of  the  buff  memorandum  copy 
of  the  T/R. 

C,     Exchange  of  T/R  at  Intermediate  Points.     When  a  T/R  is  exchanged 
for  a  ticket  at  an  intermediate  point,   the  ticket  agent  will  endorse 
the  back  of  the  T/R  indicating  clearly  that  transportation  was 
furnished  from  the  point  of  origin  of  travel  and  not  from  the  point 
at  which  the  T/R  was  exchanged  for  a  ticket  and  the  signature  of 
the  traveler  will  appear  on  such  endorsement.     The  buff  copy 
of  the  T/R  will  be  also  endorsed. 

d.  Charter  or  Contract  Carrier  Arrangements.    When  transportation 
services  arc  obl'dned  on  a  charter  or  contract  basis,    payment 
therefor  will  be  made  by  means  of  an  executed  T/R,   referring 

to  the  pertinent  contract  or  charter  arrangement  with  the  carrier. 
A  copy  of  the  contract  will  be  attached  to  the  buff  copy  of  the  T/R. 

e.  Services  different  than  shown  on  T/R.    When  travel  is  terminated 
short  of  the  destination  on  the  T/R,    or  when  a  return  portion  of 

a  round-trip  ticket  is  not  used,   or  when  transportation  services 
actually  furnished  are  of  a  different  type  or  of  lesser  value  than 
indicated  on  the  T/R  and  such  fact  has  not  been  recorded  on  the 
T/R  itself,  the  traveler  will  report  such  fact  on  the  voucher  and 
on  the  buff  copy  of  the  T/R  and  attach  it  with  unused  tickets  to  the 
voucher.     If  these  procedures  are  not  followed,   traveler  will 
prepare  Standard  Form  1173  and  forward  it  to  the  Finance  Division, 
together  with  any  unused  tickets.     In  the  absence  of  unused  tickets, 
the  traveler  should  obtain  dated  written  acknowledge  of  the 
situation  from  the  carrier's  representative  on  the  buff  copy  of  the 
T/R. 
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All  adjustments  to  billings  by  and  payments  to  the  carrier  must 
be  accomplished  through  the  Finance  Division.     Travelers, 
Issuing  Officers  or  other  individuals  are  not  authorized  to  accept 
refunds  or  credits  for  unfurnished  service  or  unused  tickets  or 
portions  thereof  which  were  issued  in  exchange  for  T/R's. 

f.  Cancellations  by  Traveler.    When  it  is  necessary  to  cancel 
reservations  for  transportation  or  accommodations  obtained 

in  exchange  for  T/R's,  the  cancellations  should  be  made  as  soon 
as  it  is  known  that  the  reservations  will  not  be  used.     Some 
carriers  require  that  cancellations  be  made  within  restricted 
specific    time  limits  to  preclude  the  assessment  of  cancellation 
charges.     When  reservations  are  cancelled,  the  traveler  shall 
note  on  the  unused  ticket  and  the  memorandum  (buff)  copy  of 
the  T/R  the  exact  hour  and  date  the  cancellations  was  made  and 
the  location  and  name  or  identification  number  of  the  clerk 
through  whom  the  space  was  cancelled.     When  unused  reservations 
are  not  cancelled,  the  traveler  may  be  charged  for  the  space, 
depending  upon  the  circumstances. 

g.  Cancellations  or  Overbookings  by  the  Carrier.     The  tariffs  of 
certain  scheduled  airlines  require  liquidated  damage  payments 
to  travelers  for  the  carrier's  failure  to  provide  confirmed 
reserved  space.     The  traveler  should  ascertain  whether  the 
carrier  has  this  provision  in  his  tariff  and  if  so  enter  a  claim 

to  be  paid  by  check  made  payable  to  the  "Treasurer  of  the  United 
States".     The  check  and/or  a  copy  of  the  clainn  entered  against 
the  carrier  should  be  attached  to  the  travel  voucher. 

363.  5  OTHER  TRANSPORTATION  EXPENSES. 


363.  51    Baggage.   The  term  baggage  is  used  to  denote  items  of  Govern- 
ment or  personal  property  essential  to  the  conduct  of  official  business. 
Baggage  when  carried  within  the  limitations  imposed  by  commercial 
passenger  carriers  does  not  constitute  an  item  of  reimbursable  travel 
expense. 

a.     Excess  Baggage  Charges,    however,  are  not  allowable  unless 

specified  in  the  Travel  Authorization  document.     Excess  baggage 
charges  can  be  paid  in  cash  at  boarding  time  and  listed  on  the 
voucher  for  reimbursement  (receipts  are  required  for  amounts 
between  $2.  00  and  $15.  00).   or  the  charges  may  be  included  on 
the  T/R  issued  to  the  carrier.     Excess  baggage  charges  over 
$15.  00  must  be  included  on  the  T/R  for  direct  billing  to  CAB. 


MT-273  C.A.B.    MANUAL  8-3-73 


1479 


FINANCIAL  MANAGEMENT 363.  51b 

Weight  and  dollar  limitations  applicable  will  be  included,   in  the 
statement  authorizing  excess  baggage,   on  the  Travel  Authorization 
document.     Baggage  storage,   handling  and  transfer  charges  are 
reimbursable  only  for  Government  property.     Such  charges  must 
be  paid  in  cash.     Receipts  must  be  submitted  for  payments  over 
$2.  00.     Baggage  handling,   storage  and  transfers  of  Government 
property  entailing  charges  in  excess  of  $15.00  should  be  authorized 
by  Government  Bill  of  Lading.     When  GBL  is  refused,   or  not  used, 
detailed  receipts  should  be  secured  (paid  freight  or  commercial 
way  bills)  for  cash  payments. 

b.  Multiple  Carriers  Operating  under  Different  Concepts.      Where  the 
extra  or  oversized  baggage  is  to  be  transported  between  points, 
the  service  for  which  is  furnished  by  more  than  one  carrier  and 
the  excess  baggage  concept  is  different  as  to  the  carriers  involved, 
there  should  be  entered  in  the  space  on  the  transportation  request 
following  the  words  "transport  not  over"  the  words  "see  reverse". 
On  the  reverse  of  the  T/R  in  the  space  reserved  to  further  identify 
services  required,  there  should  be  entered  the  number  of  pieces 

of  extra  or  oversized  baggage  as  administratively  authorized,  the 
points  between  which  it  will  move,   and  the  carrier(s)  that  will 
furnish  the  service.     There  should  also  be  entered  the  number  of 
pounds  of  excess  baggage  administratively  authorized,   the  points 
between  which  it  will  move,   and  the  carrier(s)  that  will  furnish 
the  service  (see  Exhibit  363.46-11). 

c.  Use  Air  Freight  when  Possible.     Wherever  possible,   excess 
baggage  should  be  shipped  air  freight  since  the  cost  is  much  less 
than  that  charged  by  the  carriers  for  excess  baggage,   and  often 
the  baggage  will  be  shipped  on  the  same  airplane  as  the  passenger. 
Excess  baggage  coupons  should  be  attached  to  the  travel  voucher. 

363.  52    Allowable  Local  Transportation,  Official  Business,  Temporary 
and  Permanent  Duty  Station. 

a.  Public  Conveyances.     Scheduled  public  conveyances  such  as  buses 
and  streetcars  are  generally  considered  to  be  the  most  advantageous 
to  the  Government. 

b.  Taxicabs.    In  the  absence  of  scheduled  public  conveyance  and  in 
situations  where  time,   convenience  and  related  factors  make  it 
necessary  for  or  furnish  a  distinct  advantage  in  the  conduct  of 
official  business,   use  of  taxis  may  be  authorized  at  both  permanent 
and  temporary  duty  stations  as  follows: 
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(1)  At  Permanent  Duty  Station  from  home  to  place  of  duty  occasions 
outside  of  regular  duty  hours  (either  on  overtime  or  in  emer- 
gency situations,   or  in  hours  of  darkness  and/ or  when  scheduled 
public  transportation  is  not  readily  available. 

(2)  At  Permanent  Duty  Station,  trips  from  home  to  place  of  per- 
manent duty  or  return  on  days  employee  is  departing  from 
or  returning  to  his  PDY  station  on  a  TDY  trip. 

(3)    Employees  at  permanent  and  temporary  stations  may  be  author- 
ized to  use  taxicabs  for  that  portion  of  TDY  travel  to  and  from 
common  carrier  terminals  (stations,   airports,  limousine 
terminals).     Airport  limousines  shall  be  utilized  for  portions 
of  these  trips  to  the  maximum  extent  advantageous  or  feasible 
in  the  circumstances. 

(4)    Local  travel  at  TDY  station  from  lodging  to  place  of  duty  and 
return  and  at  lunch  time  from  place  of  duty  to  eating  facilities 
in  the  absence  of  public  transportation.     With  respect  to  lun- 
cheon travel,   an  additional  qualifications,   absence  of  average 
suitable  luncheon  facilities  at  duty  point,   must  be  certified 
as  a  condition  precedent  to  reimbursement. 

c.     Privately-owned  Conveyance  (POC). 

(1)  At  Permanent  Duty  Station     local  travel  by  POC  may  be 
approved  for  that  portion  of  TDY  travel  to  and  from  common 
carrier  terminals  at  10  cents  per  mile  including  parking  and 
tolls.     However,   reimbursement  is  limited  to  the  total  of 
"constructive"  cost  of  transportation  to  and  from  terminals 
under  b3  above. 

(2)  At  TDY  Stations  POC  may  be  used  in  circumstances  authorized 
under  b4  above  when  use  of  POC  is  specified  on  the  TDY  Travel 
Authorization. 
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§     364 

MISCELLANEOUS  TRAVF'JL  EXPENSES 

364.  1    COMMUNICATIONS  SERVICES.     Telephone,  telegraph,   teletype, 
cable,    and  radio  service  may  be  used  on  official  business  when  such 
means  of  communication  is  essential. 

364.  11    Method  of  Communication.    As  a  general  rule,   official  long 
distance  telephone  calls  and  other  communication  services  will  be 
through  Government-owned  or  leased  equipment.     If  Government 
services  are  not  available,  the  least  expensive  type  and   class  of 
commercial  service  should  be  used.     The  time  required  to  transmit 
and  deliver  telegrams,  cablegrams  and  radiograms,  the  difference 
in  time  between  points,   and  the  probable  closing  time  of  offices  should 
be  considered  in  determining  the  method  of  communication  employed. 

364.  12  Basic  Requirements  for  Messages.  Care  should  be  exercised 
in  preparing  messages  to  omit  words,  figures,  and  punctuation  un- 
necessary to  the  meaning  of  the  message.  Initials  and  titles  in  the 
text  and  signature  should  be  'used  only  when  needed  for  identification. 
Numbers  and  dates  in  the  text  of  telegrams,  cablegrams  and  radio- 
granns  should  be  expressed  in  figures,  except  where  impracticable 
in  code  message. 

364.  13    Allowable  Communication  Expenses. 

a.  Reservation  of  Accommodations.     Charges  for  telegrams  reserving 
airplane,   train,   or  steamer  accommodations  are  allowable  travel 
expenses  and  may  be  allowed  when  support  by  a  satisfactory 
explanation  showing  the  necessity  therefor. 

b.  Personal  Business.      Telephone  calls,   telegrams,   cablegrams, 
and  radiograms  relating  to  leave  of  absence,   or  extension  thereof 
or  to  payment  of  salary  or  expense  vouchers,   and  answers  thereto. 
or  those  containing  other  matter  of  a  purely  personal  nature,   are 
personal  expenses  and  reimbursement  therefor  will  not  be  allowed. 

c.  Supporting  Statement.     Charges  for  official  telephone  calls,   tele- 
grams,  cablegrams,   or  radiograms  on  official  business  will  be 
allowed  provided  a  statement  is  furnished  showing  the  points 
between  which  service  was  rendered,  the  date,  the  amount  paid 
for  each  call,  telegram,   cable,   or  radiogram,   and  that  the  subject 
matter  was  official  business. 
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364.  14    Payment  for  Telegraph,   Cable,   and  Radio  Services.    Official 
telegrams,   cablegrams,   and  radiograms  sent  to  Government  offices 
having  authorized  charge  accounts  should  be  sent  "Official  Business 
Collect"  unless  otherwise  directed  by  competent  authority.     All  others 
should  be  prepaid.     When  "collect"  service  is  refused,   payment 
of  the  amount  demanded  should  be  made.     A  report  of  the  circumstances 
and  a  receipted  copy  of  the  message  should  be  attached  to  the  voucher 
submitted  to  the  Finance  Division. 

364.  15    Priority  of  Official  Messages.  All  Government  communications 
by  telegraph,   cable  or  radio  will  have  priority  over  all  other  business, 
except  radio  communications  or  signals,   which  are  given  absolute 
priority  under  the  Communications  Act  of  1934,   as  amended,   and  will 
be  subject  to  the  prevailing  classifications,  practices,   and  regulations 
applicable  to  the  corresponding  commercial  communications. 
Employees  sending  such  telegrams  should  endorse  thereon  the  words 
"official  business"  and  should  report  to  the  Federal  Communications 
Commission,  through  their  administrative  offices,   any  failure  to 
transmit  them  in  such  priority  and  any  charge  made  in  excess  of 
the  rate  prescribed. 

364.  2       OTHER  SERVICES 


364.  21    Allowable  when  Authorized   or  Approved  as  required  to  transact 
or  conduct  official  business  are  the  following  expenses: 

a.  Room  rental 

b.  Stenographic  and  clerical  services 

c.  Guides 

d.  Interpreters 

e.  Packers 

f.  Drivers 

g.  Storage  of  Governnnent  property 

364.  22    Reimbursement  or  Payment  Procedures.    Where  payment  is 
made  by  the  traveler  an  invoice,   showing  all  details  of  the  transaction, 
marked  paid  and  dated  will  be  submitted  in  support  of  the  entry  on  the 
reimbursement  voucher  submitted  by  the  traveler.     If  cash  payment 
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is  not  made,    an  invoice  should  be  secured,   certifed  by  the  payee, 
approved  by  the  traveler,   and  forwarded  to  his  administrative  officer 
for  approval  and  transmission  to  the  Finance  Division  for  payment 
direct  to  the  person  or  company  who  rendered  the  service. 

The  invoice  must  show  the  dates  of  service,  quantity,   units  and  unit 
price  and  such  other  particulars  as  may  be  needed  for  a  clear  under- 
standing of  the  charge.     If  Government  voucher  form  is  not  used,   care 
should  be  taken  that  each  invoice  is  submitted  in  duplicate,  the  original 
of  which  shall  bear  the  approval  of  the  traveler  and  the  following 
certificate  by  the  payee:    "I  certify  that  the  foregoing  account  is  correct 
and  just  and  that  payment  therefor  has  not  been  received.  "    Reimburse- 
ment claims  for  payments  made  to  another  Government  employee  for 
personal  services  will  not  be  allowed.     Payments  will  not  be  made  for 
personal  services  rendered  by  another  Government  employee. 
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§    365 
CHANGE  OF  OFFICIAL  STATION 

365.  1    PURPOSE.    This  section  sets  forth  the  prescribed  procedures 
applicable  to  the  authorization  and  payment  of  travel  and  transportation 
expenses  and  other  allowances  of  employees  in  connection  with  their 
transfer  from  one  official  duty  station  to  another  and  the  travel  and 
transportation  of  new  appointees  to  shortage  category  positions  from 
their  place  of  residence  at  time  of  appointment  to  their  first  official 
duty  station.     Questions  concerning  these  regulations  may  be  directed 
to  the  Finance  Division. 

365.2    REQUIREMENTS  AND  PROCEDURES  FOR  AUTHORIZATION. 

365.  21    Personnel  Action.     Travel  in  connection  with  a  change  of 
official  station  will  be  authorized  only  after  an  appropriate  personnel 
action  has  been  officially  approved. 

365.22  Employment  Agreement.      Authorization  for  travel  will  be 
issued  only  after  the  new  appointee  or  employee  has  signed  an 
employement  agreement  (see  Exhibit  365.22)  to  remain  in  the  service 

of  the  Government  for  twelve  nnonths  following  the  date  of  his  appointment 
or  transfer  unless  separated  for  reasons  beyond  his  control  and  accep- 
table to  the  agency.     For  purposes  of  this  agreement  the  date  the 
employee  reports  for  duty  at  his  new  official  station  constitutes  the 
effective  date  of  appointment  or  transfer.     In  case  of  violation  of  such 
agreement,   the  Comptroller  shall  recover  any  monies  expended  for 
such  travel,   transportation,   and  allowances  from  the  individual 
concerned  as  a  debt  due  the  U.   S.   Government. 

365.23  Interest  of  the  Government.   Travel  and  other  expenses  relating 
to  change  of  official  station  are  allowable  only  when  the  change  is  in 
the  interest  of  the  Government  and  not  for  the  convenience  of  the 
employee.     The  authorizing  official  must  so  certify  on  each  travel 
authorization  issued  in  connection  with  a  change  of  official  station. 

365.  24    New  Appointees  and  Student  Trainees.     Reimbursement  to  new 
appointees  and  student  trainees  assigned  upon  completion  of  college 
work  is  limited  to  those  persons  appointed  to  positions  for  which  the 
Civil  Service  Commission  has  determined  there  is  a  manpower  shortage. 
(Note  the  exclusions  applicable  to  new  appointees  and  student  trainees 
in  section  365.  32;  365.  54;  365.  61;  365.  73;  and  365.  85). 
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365.25    Preparation  and  Issuance  of  Travel  Authorization.     CAB 
Form  33  (Exhibits  365.25-1,    II  and  III)  is  used  to  authorize  travel 
and  transportation  of  employees,   dependents  household  goods  and 
personal  effects,   and  other  allowances.     The  authorization  must  be 
complete  and  reflect  determinations  made  in  accordance  with  applicable 
requirements  as  set  forth  in  this  section.     A  realistic  estimate  of  the 
cost  to  the  Board  should  be  itemized,   reflecting  the  anticipated 
travel  and  transportation  allowances  to  be  authorized  under  Subchapter 
n.   Chapter  57,   Title  5,   United  States  Code  as  implemented  by  OM3 
Circular  A-56,   as  amended.     The  travel  authorization  will  be  prepared 
by  the  gaining  office  and  must  be  approved  by  the  head  of  the  Office 
or  Bureau  and  forwarded: 

To  the  Office  of  Personnel  for  insertion  of  the  date  on  which  the 
personnel  action  was  officially  approved  and  date  the  employment 
agreement  agreement  was  signed  and  filed. 

The  Office  of  Personnel  will  forward  the  travel  authorization  to  the 
Finance  Division  for  fiscal  clearnace  and  return  to  the  initiating 
office  or  bureau. 

The  office  or  bureau  will  deliver  the  travel  authorization  to  the 
employee. 

365.  3    TRAVEL  ALLOWANCES.     The  same  per  diem  and  transportation 
allowances  shall  apply  in  the  case  of  travel  for  change  of  official  station 
as  are  in  effect  for  regular  travel  by  Board  employees,   subject  to  the 
following  provisions: 

365.  31    Travel  by  Automobile.    When  an  employee,   with  or  without  an 
immediate  family,    who  is  eligible  for  travel  allowances  elects  to  use 
a  privately-owned  automobile  for  permanent  change  of  official  station 
travel,   such  use  is  deemed  to  be  advantageous  to  the  Government 
and  reimburseinent  will  be  made  on  a  mileage  basis  as  follows: 

Mileage  Rate 
Occupants  of  Automobile  (cents) 

Employee  only,   or  one  Member  of 

immediate  family 6 

Employee  and  one  Member,   or 

two  Members 8 

Emiployee  and  two  Men^bers,   or 

three  Members 10 
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Mileage  Rate 
Occupants  of  Automobile  (cents) 


Employee  and  three  or  more  Members, 

or  four  or  more  Members,   of  immediate 

family 12 

Reimbursement  for  the  use  of  more  than  one  privately-owned  automo- 
bile may  not  be  authorized  in  connection  with  permanent  change  of 
station  travel  except  under  special  circumstances  which  must  be 
justified  in  the  travel  authorization. 

365.  32    Per  Diem  Allowances.      The  per  diem  allowances  for  transferred 
employees,   appointees  and  student  trainees,   while  enroute  between  the 
old  and  new  duty  stations,   will  be  at  rates  prescribed  by  the  authorizing 
officer  concerned,   within  the  prescribed  maximums.     However,  the 
payment  may  not  exceed  an  amount  computed  in  the  manner  prescribed 
in  Section  362.  52  of  these  regulations,   except  that  when  the  distance 
between  the  old  and  new  official  stations  is  not  evenly  divisible  by 
the  prescribed  minimum  distance  per  day,   one-fourth  of  the  prescribed 
per  diem  rate  will  be  allowed  for  each  one-fourth  of  the  prescribed 
minimum  distance.     The  ten-hour  limitation  proviso  in  Section  362.  52 
with  respect  to  travel  of  24  hours  or  less  will  not  be  applied  in  com- 
puting the  amount  of  per  diem  allowances.     Per  diem  allowances  for 
family  members  of  new  appointees  and  student  trainees  are  not  author- 
ized.    The  per  diem  allowances  for  members  of  a  transferred  employee's 
immediate  family  will  be  as  prescribed  below: 

a.  Spouse,   when  accompanied  by  the  employee-3/4  of  the  per  diem 
rate  to  which  the  employee  is  entitled. 

b.  Spouse,    when  unaccompanied  by  employee-the  rate  to  which 
the  employee  would  have  been  entitled  had  the  employee  and 
spouse  traveled  together.     (When  more  than  one  privately- 
owned  automobile  is  used,  the  spouse  will  be  considered  to 
have  been  accompanied  by  the  employee  if  travel  is  performed 
substantially  on  the  same  days  along  the  same  general  route.  ) 

c.  For  each  other  member  ago    12  or  older,    3/4  of  the  per  diem 
rate  to  which  the  employee  is  entitled. 

d.  For  each  child  under  12  years  of  age,    1/2  of  the  per  diem  rate 
to  which  the  employee  is  entitled. 
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In  a,   c,   and  d  above,   the  minimum  per  diem  rate  will  be  $6.  00  unless 
the  employee  receives  a  per  diem  rate  of  less  than  $6.  00,    and  in  that 
case,   the  spouse  or  other  member  will  receive  the  same  rate  as  the 
employee, 

365.  33    Travel  Time-Transferred  Employees.     When  travel  is  per- 
formed by  privately-owned  automobile,   the  Office  or  Bureau  shall 
determine  the  number  of  miles  to  be  averaged  per  day  to  reach  the  new 
official  duty  station.     This  statement  must  be  shown  in  the  travel 
authorization  and  may  exceed  traveling  time. 

365.  34    Travel  Time-New  Appointees  and  Student  Trainees.   When 
travel  of  persons  appointed,    and  student  trainees  assigned,   to  certain 
positions  who  are  eligible  for  travel  and  transportation  selection  for 
appointment,   or  assignment,   to  their  first  permanent  duty  is  performed 
by  privately-owned  automobile,   the  Office  or  Bureau  shall  determine 
the  number  of  miles  to  be  averaged  per  day  to  reach  his  new  official 
duty  station.     This  statement  must  be  shown  in  the  new  travel  authori- 
zation for  computing  per  diem.     Generally,  the  average  will  be  between 
350  and  400  miles  per  day. 

365.4    TRANSPORTATION  AND  STORAGE  OF  HOUSEHOLD  GOODS  AND 
PERSONAL  EFFECTS. 

365.41  Shipment  of  Property.    The  traveler  will  make  his  own  arrange- 
ments for  transporting  household  goods  and  personal  effects  and  will 
pay  the  carriers  direct.     He  will  be  reimbursed  by  the  Board  under 

the  commuted  rate  system.     The  applicable  commuted  rate  is  determined 
on  the  basis  of  distance  and  weight  of  the  shipment  and  is  in  lieu  of 
the  costs  of  transportation  and  temporary  storage.     This  rate  is 
obtainable  from  the  schedule  of  commuted  rates,   compiled  by  G.S.A., 
on  file  in  the  Finance  Division.     U.   S.   Government  Bill  of  Lading 
shall  not  be  used  unless  approved  in  advance  by  the  Office  of  Facilities 
and  Operations. 

365.42  Temporary  Storage.    Reimbursement  for  temporary  storage 
at  point  of  departure,   destination,   or  way  station  for  not  more  than  60 
days  may  be  allowed.     Under  the  commuted  rate  system,   the  amount 
to  be  paid  will  be  in  accordance  with  the  table  of  storage  allowances 
in  the  G.S.A.   commuted  rate  schedule.     However,  the  amount  of 
reimbursement  shall  not  exceed  the  amount  actually  paid  for  the 
storage. 
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365.43    Limitations. 


a.  Time  Limitations.    All  travel  and  transportation  allowable  under 
these  regulations  shall  begin  within  two  years  from  the  effective 
date  of  the  transfer  or  appointment  of  the  employee  except  for 
employees  who  are  furloughed  for  active  military  service  during 
the  two-year  period.     Administrative  officers  shall  endeavor  to 
have  employees  complete  travel  and  transportation  at  the  earliest 
practicable  dates. 

b.  Weight  Limitations.     The  weight  of  household  goods  and  personal 
effects  which  may  be  transported  and  stored  at  Government  ex- 
pense shall  not  exceed  11,000  pounds  net  weight  for  employees 
with  immediate  families  and  5,000  pounds  net  weight  for  employees 
without  immediate  families. 

c.  Items  not  Allowable.      Personal  property  which  may  be  legally 
transported  in  interstate  commerce,   except  boats,   airplanes, 
house  trailers  and  motor  vehicles,   may  be  shipped  as  household 
goods  and  personal  effects.     Under  certain  conditions,   however, 
the  transportation  of  privately-owned  house  trailers  may  be 
allowed.     No  expenses  shall  be  allowable  for  property  acquired 
enroute,   property  belonging  to  any  persons  other  than  the  employee 
or  his  immediate  family,   or  any  property  intended  for  use  in 
conducting  a  business  or  other  commercial  enterprise. 

365.  44    Documentation  Required.     Claims  for  reimbursement  under  the 
commuted  rate  system  shall  be  supported  by  (1)  the  original  or  a  cer- 
tified copy  of  the  receipted  warehouse  bill  for  temporary  storage  and 
(2)  in  support  of  transportation  of  effects,   the  original  commercial 
bills  of  lading  are  not  available,   other  evidence  showing  point  of  origin, 
destination  and  weight.     The  gross  and  tare  weights  shall  be  shown 
on  bills  of  lading  or  other  shipping  documents,   but,   if  for  any  reason 
the  gross  weight  cannot  reasonably  be  ascertained,   it  shall  be  deter- 
mined from  the  cubic  measurement  on  the  basis  of  seven  pounds  per 
cubic  foot. 

365.5    TRAVEL  TO  SEEK  PERMANENT  RESIDENCE  QUARTERS. 

365.  51    Applicability.     Payment  of  travel  and  transportation  expenses 
of  a  transferred  employee  and  spouse  traveling  together,   or  either  one 
of  them,   for  one  round  trip  between  the  localities  of  the  old  and  new 
duty  stations  involving  distances  of  more  than   75  miles  may  be 
•luthorized  when  circumstances  w.-irrant. 


MT-273 


C.A.B.    Mj\NUAL  8-J-73 


1489 


365.  52 FINANCIAL  MANAGEMENT 

365.  52    Duration  of  Trip.     In  no  case  will  the  period  of  the  advance 
round  trip  at  Government  expense  be  allowed  in  excess  of  6  calendar 
days  including  travel  time. 

365.  53    Procedural  Requirements.     A  trip  for  finding  residence  quarters 
will  not  be  permitted  at  Government  expense  until  after  an  employee 
has  agreed  to  transfer  and  the  date  of  the  transfer  has  been  established. 
CAB  Form  33  covering  permanent  change  of  station  should  be  issued 
prior  to  travel  which  includes  authorization  for  the  advance  trip.     The 
trip  shall  not  be  made  at  Government  expense  unless  the  travel  authori- 
zation includes  the  duty  reporting  date  at  the  new  official  station  and 
indicates  that  the  employee  has  signed  the  agreement  as  required  in 
Section  365.  22.     An  employee  will  be  in  a  duty  status  during  the  authori- 
zed round  trip  period  of  absence. 

365.  54    Exclusions.     New  appointees,   student  trainees,   and  employees 
transferred  for  a  period  of  time  less  than  12  months,   established  in 
advance,   may  not  be  authorized  payment  of  expenses  to  seek  permanent 
residence. 

365.6    SUBSISTENCE  EXPENSES  WHILE  OCCUPYING  TEMPORARY 
QUARTERS. 


365.61    Applicability.     Subsistence  expenses  of  the  employee,   for  whom 
a  permanent  change  of  station  is  authorized,   and  for  each  member  of 
his  family,   while  necessarily  occupying  temporary  quarters  shall  be 
allowed  when  the  new  official  station  is  located  in  the  United  States, 
provided  a  written  agreement,   as  required  in  Section  365.  22,   is  signed 
in  connection  with  such  transfer.     Temporary  quarters  for  a  single 
employee  will  be  limited  to  10  days,   for  employee  and  spouse  20  days, 
and  up  to  30  days  where  children  are  involved.     When  for  good  cause 
shown  on  the  travel  authorization,   the  Bureau  head  may  approve  a 
longer  period  of  time,   but  under  no  circumstances  may  it  exceed 
30  days.     New  appointees,   student  trainees,   and  employees  transferred 
for  a  limited  period  of  time  less  than  12  months  may  not  be  authorized 
payment  of  expense  for  occupying  temporary  quarters.     As  a  general 
policy,   allowances  for  temporary  quarters  should  be  avoided  if  a  round 
trip  to  seek  permanent  residence  quarters  has  been  made,   or  if,   as 
a  result  of  extended  temporary  duty  at  the  new  official  station  or  other 
circumstances,  the  employee  has  had  adequate  opportunity  to  complete 
arrangements  for  permanent  quarters. 
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365.  62    Allowable  Amount.    Reimbursement  shall  be  made  only  for 
actual  subsistence  expenses  incurred  provided  these  are  directly 
related  to  occupancy  of  temporary  quarters  and  are  reasonable  both 
as  to  amount  and  duration,   and  must  be  supported  as  provided  in 
Section  367A.  32.     The  amount  which  may  be  reimbursed  for  temporary 
quarters  shall  be  the  lesser  of  either  (1)  the  actual  amount  of  allowable 
expense  incurred  for  each  10-day  period  or  (2)  the  amount  computed 
for  each  10-day  period  based  on  a  percentage  of  the  maximum  per 
diem  rate;  applicable  percentages  per  day  are  shown  below: 

Employee  Each  Family  Member 

(a)  1st  10  days  75%  66  2/3% 

(b)  2nd  10  days  66  2/3%  66  2/3% 

(c)  3rd  10  days  50%  50% 

Expenses  of  local  transportation  are  not  authorized.     Allowable 
subsistence  expenses  may  include  only  charges  for  meals,   lodging, 
fees  and  tips  incident  to  meals  and  lodging,  laundry,   cleaning  and 
pressing  of  clothing. 

365.63    Conditions  for  Eligibility.    Use  of  temporary  quarters  must 
begin  not  later  than  30  days  from  the  date  the  employee  reported  for 
duty  at  this  new  official  station.     In  computing  the  length  of  time 
allowed  for  temporary  quarters  imder  the  20  or  30-day  limitation, 
such  time  shall  begin  to  run  for  the  employee,   spouse,   and  all  members 
of  the  immediate  family  when  either  the  employee,   spouse,   or  any 
member  starts  to  occupy  such  quarters  and  the  time  shall  run  con- 
currently. 

365.7    ALLOWANCE  FOR  MISCELLANEOUS  EXPENSE. 


365.  71    Applicability.     The  miscellaneous  expense  allowance     is  for 
defraying  various  contingent  costs  associated  with  discontinuing 
residence  at  one  location  and  establishing  residence  at  a  new  location 
in  connection  with  an  authorized  permanent  change  of  station.     The 
allowance  is  related  to  expenses  that  are  common  to  living  quarters, 
furnishings  and  household  appliances  and  other  general  types  of  costs 
inherent  in  relocation  of  a  place  of  residence. 

3G5.  72    Eligibility  .     A  miscellaneous  expense  allowances  shall  be 
payable  to  an  employee  for  whom  a  permanent  change  of  station  is 
authorized  and  provided  the  agreement  required  in  Section  365.22  is 
signed,   subject  to  the  limitations  and  conditions  below. 
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365.  73    Conditions  sind  Limitations.     Miscellaneous  expenses  asso- 
ciated with  discontinuing  residence  at  one  location  and  establishing 
residence  at  the  new  location  will  be  reimbursed,   not  to  exceed: 
(a)  $100.  00  or  the  equivalent  of  one  week's  basic  compensation, 
whichever  is  the  lesser  amount,   for  an  employee  without  immediate 
family;  (b)  $200.  00  or  the  equivalent  of  two  weeks'  basic  compensation 
whichever  is  the  lesser  amount,   for  an  employee  with  immediate 
family.     Miscellaneous  expense  allowances  are  not  authorized  for 
employees  transferred  for  a  period  of  time  of  less  than  12  months 
established  in  advance,  new  appointees,   or  student  trainees.     This 
allowance     will  not  be  used  to  reimburse  the  employee  for  costs  or 
expenses  that  he  incurred  for  reasons  of  personal  taste  or  preference 
and  not  required  because  of  the  move,  losses  covered  by  insurance, 
etc. 

365.8    ALLOWANCES  IN  CONNECTION  WITH  REAL  ESTATE  TRANS- 
ACTIONS AND  UNEXPIRED  LEASES. 

365.  81    Conditions  Governing  Payment.    To  the  extent  allowable  under 
the  OMB  Circular  A -56,   the  Board  will  reimburse  an  employee  for 
necessary  expenses  incurred  in  connection  with  the  sale  of  one  residence 
at  the  old  official  station;  purchase  of  one  dwelling  at  the  new  official 
station;  or  the  settlement  of  an  unexpired  lease  involving  the  residence 
or  a  lot  on  which  a  house  trailer  used  as  the  residence  was  located  at 
the  official  station. 

365.  82    Reimbursable  and  Nonreimbursable  Expenses. 

a.  Broker's  Fees  and  Real  Estate  Commissions.    A  broker's  fee    or 
real  estate  commission  paid  by  the  employee  for  services  in 
selling  his  residence  is  reimbursable  in  an  amount  not  in  excess 
of  rates  generally  charged  for  such  services  in  the  locality  of 
the  old  official  station.     No  such  fee  or  commission  is  reimbur- 
sable in  connection  with  the  purchase  of  a  home  at  the  new  official 
station. 

b.  Other  Advertising  and  Selling  Expenses.    Costs  of  newspaper  bul- 
letin board,   multiple-listing  services,   or  other  advertising  for 
sale  of  the  residence  at  the  old  official  station  are  reimbursable 
if  the  employee  has  not  paid  for  such  services    in  the  form  of  a 
broker's  fee  or  real  estate  agent's  commission.     Customary  costs 
of  appraisal  also  may  be  reimbursed. 
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Legal  and  Related  Costs.    To  the  extent  such  costs  have  not  been 
included  in  broker's  or  similar  services  for  which  reimbursement 
is  claimed  under  other  categories,   customary  costs  of  searching 
title,   preparing  conveyances  and  other  instruments,   and  pre- 
paring contracts,    related  notary  fees,   recording  fees,   making 
surveys,   preparing  drawings  or  plats  when  required  for  legal 
or  financing  purposes,   and  similar  expenses,   may  be  reimbursed 
with  respect  to  the  sale  and  purchase  or  residences  if  they  are 
customarily  paid  by  the  seller  of  a  residence  at  the  old  official 
station  or  if  customarily  paid  by  the  purchaser  of  a  residence 
at  the  new  official  station,   to  the  extent  they  do  not  exceed 
amounts  customarily  charged  in  the  locality  of  the  residence. 
Costs  of  litigation  are  not  reimbursable-. 

Financing  Costs.     A  charge  made  for  prepayment  of  a  n-.ortgage 
in   connection  with  the  sale  of  a  residence  at  the  old  official 
station  is  reimbursable  onlj'  if  the  terms  in  the  original  contract 
or  mortgage  instrument  provide  for  such  a  cost,   but  not  otherwise  . 
Fees  for  loan  applications,   credit  reports,   mortgage  and  transfer 
taxes,   state  and  Federal  revenue  stamps,   and  similar  fees  and 
charges,   are  reimbursable  if  they  are  customarily  paid  by  the 
seller  of  a  residence  at  the  old  official  station  or  if  they  are 
customarily  paid  by  the  purchaser  of  a  residence  at  the  new 
official  station,  to  the  extent  they  do  not  exceed  amounts  custo- 
marily paid  in  the  locality  of  the  residence.     The  cost  of  a 
mortgage  title  policy  on  the  dwelling  purchased  by  the  employee 
is  also  reimbursable.     Costs  of  other  types  of  insurance,   including 
"record  title"  policies,   owners'  title  policies,  mortgage  insurance, 
and  insurance  against  damage  or  loss  of  property  are  not  reim- 
bursable.    Mortgage  discounts  ("points"),   interest  on  loans  at 
the  old  and  new  posts  of  duty,   property  taxes,   and  operating  or 
maintenance  cost  are  not  reimbursable. 

Losses  due  to  Prices  or  Market  Conditions  at  the  Old  and  New 
Posts  of  Duty.     Losses  due  to  failure  to  sell  a  residence  at  the 
old  official  station  at  the  price  asked  or  at  its  current  appraised 
value,   or  at  its  original  cost,   or  due  to  failure  to  buy  a  dwelling 
at  the  new  official  station  at  a  price  comparable  to  the  selling 
price  of  the  residence  at  the  old  official  station,   and  similar 
losses,   are  not  reimbursable. 
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f.  Settlement  of  an  Unexpired  Lease.    Expenses  incurred  for  settling 
an  unexpired  lease  (including  month-to-month  rental)  on  residence 
quarters  occupied  by  the  employee  at  the  old  official  station  are 
reimbursable  when:    (1)  applicable  laws  or  the  terms  of  the  lease 
provide  for  payment  expenses;  (2)  such  expenses  cannot  be  avoided 
by  sublease  or  other  arrangement;  (3)  the  employee  has  not  con- 
tributed to  the  expense  by  failing  to  give  appropriate  lease  ter- 
mination notice  promptly  after  he  has  definite  knowledge  of  the 
proposed  transfer;  and  (4)  the  broker's  fees  for  obtaining  a 
sublease  or  charges  for  advertising  an  unexpired  lease  are  not 

in  excess  of  those  customarily  charged  for  comparable  services 
in  that  locality. 

g.  Other  Expenses  of  Sale  and  Purchase  of  Dwellings.    Incidental 
charges  made  for  required  services  in  selling  and  purchasing 
residences  may  be  reimbursable  if  they  are  customarily  paid 
by  the  seller  of  a  residence  at  the  old  official  station  or  if 
customarily  paid  the  purchaser  of  a  residence  at  the  new  official 
station,  to  the  extent  they  do  not  exceed  amounts   customarily 
charged  in  the  locality  of  the  residence. 

h.     Reimbursable  Limitations.    The  aggregate  amount  of  expenses 
which  may  be  reimbursed  in  connection  with  sale  of  the  residence 
at  the  old  official  station  shall  not  exceed  10  percent  of  the  actual 
sale  price,   or  $5,000  whichever  is  the  smaller  amount,   and  for 
the  purchase  of  the  home  at  the  new  official  station,   the  aggregate 
amount  of  expenses  which  may  be  reimbursed  shall  not  exceed 
5  percent  of  purchase  price,   or  $2,  500,   whichever  is  the  smaller 
amount. 

365.83  Procedural  Requirement.     CAB  Form  203,  Application  for 
Reimbursement  of  Expenses  (see  Exhibit  365.  83),   will  be  used  to 
apply  for  reimbursement.     Each  item  claimed  for  reimbursement  must 
be  supported  by  documentation  showing  that  the  expense  was  in  fact 
incurred.     Included  in  the  required  supporting  documents  are  a  copy 
of:    (1)  the  purchase  agreement;  (2)  the  sales  agreement;  (3)  property 
settlement  documents;  (4)  loan  closing  statements;  and  (5)  invoices 

or  receipts  for  bills  paid. 

365.84  Control  Requirement.     The  Comptroller  will  review  applications 
for  reimbursement  and  if  items  of  cost  appear  to  have  been  inflated  or 
are  higher  than  normally  imposed  for  similar  services  in  locality,   any 
portions  of  such  costs  determined  to  be  excessive  will  be  disallowed. 

In  the  event  that  the  employee  violates  the  terms  of  the  agreement. 
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no  expenses  will  be  paid  and  any  amounts  paid  prior  to  such  violation 
shall  be  a  debt  due  to  United  States  Government  until  paid  by  the 
employee. 

365.  85    Limitations.    Employees  transferred  for  a  period  of  time  less 
than  12  months  established  in  advance,  new  appointees,   and  student 
trainees  may  not  be  authorized  allowances  under  this  Section.     No 
advance  of  funds  is  authorized  in  connections  with  allowances  provided 
in  this  Section. 
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§       366 

PROCEDURES  AND  CONDITIONS  PERTINENT 
TO  FOREIGN  TRAVEL 

366.  1  PREPARATORY  ARRANGEMENTS. 


366.  11    Inoculations.  The  initiating  organization  will  prepare  a  letter 
for  the  signature  of  the  office  or  bureau  head,   addressed  to  the  United 
States  Public  Health  Service,   in  the  case  of  travelers  employed  in  the 
Washington,   D.   C.   area;  or  to  the  United  States  Public  Health  Service, 
Department  of  the  Army  or  Department  of  the  Navy  for  travelers 
employed  outside  the  Washington,   D.   C,   area,   requesting  the  required 
inoculations  for  the  traveler  (Exhibit  366.  11).     The  request  should  be 
made  one  month  in  advance  of  travel  if  possible.     The  traveler  will 
personally  take  the  request  for  inoculations  to  the  appropriate  facility. 

366.  12    Visas.   The  initiating  organization  will  prepare,   for  the  sig- 
nature of  the  office  or  bureau  head,   separate  letters  requesting  visas 
to  the  embassy  or  consulate  of  each  country  the  traveler  will  visit 
which  requires  a  visa.     When  it  is  possible  to  do  so,   these  requests 
should  be  made  at  least  three  weeks  in  advance  of  travel  date 
(Exhibit  366.  12). 

366.  13    Reservations.   Hotel  reservations,   transportation  and  other 
accommodations  en  route  can  be  handled  by  the  airlines,   whether  the 
stops  are  official  or  personal.     Hotel  reservations  at  the  traveler's 
destination  will  be  arranged  by  the  State  Department,   through  the 
Embassy  or  Foreign  Service  post. 

366.  14    Scheduling  Appointments.   The  traveler  shall  make  appointments 
with  foreign  country  officials  through  the  United  States  Foreign  Service 
post  only.     Appointments  with  other  than  foreign  country  officials  may 
be  arranged  through  a  member  of  the  traveler's  organization  present 
at  the  temporary  duty  site  or  through  officials  of  the  Foreign  Service 
post. 

366.2    OFFICIAL  PASSPORTS. 


366.21    Purpose  of  Official  Passports.     Official  passports     are  available 
only  to  United  States  Government  employees  traveling  on  official  business. 
They  serve  as  an  identification  of  a  traveler's  official  status,   but  do 
not  entitle  holders  to  any  special  privileges. 
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366.  22    Retention  and  Renewal.    Official  passports  are  valid  for  five 
years  without  necessity  for  renewal.     Upon  return  home  from  travel 
abroad,   the  traveler  must  return  the  official  passport  to  the  Department 
of  State  unless  other  arrangements  have  been    made. 

366.  23    Where  to  Apply.    A  traveler  should  apply  in  person  for  an 
official  passport  at  least  one  week  in  advance  of  travel  whenever  it 
is  possible  to  do  so.     The  Form  DSP-11,    "Passport  Applications," 
may  be  made  to  the  clerk  of  a  Federal  court  or  to  a  passport  office. 
Department  of  State. 

366.24    Supporting  Documents  Required.     The  applicant  should  furnish 
two  passport  photographs  not  more  than  3"x  3"  nor  less  than 
2  1/2"  X  2  1/2"  in  size.     If  he  has  never  been  issued  a  passport,   he 
must  submit  bona  fide  evidence  of  his  birth  in  the  United  States  or, 
if  a  naturalized  citizen,   his  naturalization  certificate. 

366.  25    Fees.      There  is  no  issuance  or  renewal  fee  for  an  official 

passport.     In  order  to  be  exempt  from  payment  of  a  passport  fee, 

the  application  should  be  accompanied  by  a  written  request  signed 

by  the  head  of  the  office  or  bureau.     The  request  should  state  the  name, 

title  and  the  nature  of  the  employment  of  the  applicant,   names  of 

countries  in  which  he  intends  to  visit,   dates  of  the  visit  and  the  official 

nature  of  the  travel  (see  Exhibit  366.  15-1  and  II).     A  fee  of  $1.  00 

is  payable  for  executing  the  application,   which  expense  may  be  claimed 

on  the  reimbursement  voucher  filed  by  the  traveler. 

366.  3    RESPONSIBILITIES  OF  THE  TRAVELER. 


366.  31    Money  Regulations.     Employees  traveling  abroad  are  warned 
that  in  a  number  of  foreign  countries  there  are  regulations  governing 
the  amount  of  money  which  travelers  may  take  into  and  bring  out  of 
the  countries.     Travelers  may  avoid  unnecessary  delay  and  difficulties 
by  obtaining  information  from  U.   S.   Customs  offices  or  district  offices 
of  the  Bureau  of  Foreign  and  Domestic  Commerce.     Experience  has 
shown  traveler's  check  to  be  the  best  medium  of  exchange  inasmuch  as 
they  are  honored  in  any  country. 

366.32    Military  Reservists  and  National  Guardsmen.     Employees  who 
are  military  reservists  or  National  Guardsmen  are  reminded  to  notify 
their  Reserve  or  National  Guard  Unit     of  the  dates  and  itinerary  of 
foreign  travel. 
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366.  33    Customs  Requirements.    Travelers  should  arrange  to  arrive 
at  the  customs  office  at  the  point  of  departure  in  sufficient  time  for 
the  routine  customs  examination  to  be  completed  prior  to  scheduled 
departure.     Booklets  about  customs  laws  and  regulations  affecting 
entry  into  the  United  States,   of  baggage  and  effects  from  foreign 
countries  and  leaflets  with  respect  to  entry  from  Canada  and  Mexico, 
may  be  obtained  from  the  following  sources: 

a.  In  the  United  States.    District  offices  of  the  Bureau  of  Foreign 
and  Domestic  Commerce,   Collectors  of  Customs,   or  the  Com- 
missioner of  Customs,   Washington,   D,   C. 

b.  In  Foreign  Countries.     United  States  Foreign  Service  post. 

c.  In  Board  Passenger  Vessels.     Pursers  or  other  ships'  officers. 

366.  34    Reporting  at  Diplomatic  Office.   A  United  States  citizen 
traveling  abroad  is  under  the  jurisdiction  of  the  person  in  charge  of  the 
United  States  Foreign  Service  post  of  the  country  and  is  subject  to  any 
instructions  or  directives  he  may  issue.     The  person  in  charge  is 
available  for  any  advice  or  assistance  the  citizen  may  need.     An 
employee  traveling  abroad  on  official  business  should  register  at  the 
nearest  foreign  service  post  as  soon  as  possible  after  arrival  at  his 
destination,   where  he  may  also  obtain  information  regarding  local 
regulations  and  customs. 

366.4    ALLOWABLE  EXPENSES  PERTINENT  TO  FOREIGN  TRAVEL. 
The  following  items  of  expense  may  be  authorized  or  approved: 

366.  41    Conversion  of  Currency.   Commissions  for  conversion  of 
currency  in  foreign  countries. 

366.  42    Check  Cashing  Costs.    Charges  covering  exchange  fees  for 
cashing  United  States  Government  checks  or  drafts  issued  in  reim- 
bursement of  expenses  incurred  for  travel  in  foreign  countries. 
Exchange  or  check  fees  incurred  in  cashing  checks  or  drafts  issued 
in  payment  of  salary  will  not  be  allowed  in  travel  expense  accounts. 

366.  43    Travelers  Checks.   Costs  of  travelers  checks  purchased,   in 
connection  with  travel  outside  the  limits  of  the  continental  United 
States,   not  to  exceed  the  amount  reasonably  needed  to  cover  the 
reimbursable  expenses  incurred. 
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366.44  Travel  Document  Costs.  Fees  in  connection  with  the  issuance 
of  passports,  visa  fees,  costs  of  photographs  and  visas,  cost  of  certi- 
ficates of  birth,  health,  and  identity  and  of  affidavits,  and  charges  for 
inoculation  which  cannot  be  obtained  through  a  Federal  dispensary. 

366.45  Other  Expenses.     Miscellaneous  expenditures,   not  enumerated 
herein,    when  necessarily  incurred  by  the  traveler  in  connection  with 
the  transaction  of  official  business,   will  be  allowed  when  approved  by 
the  office  or  bureau  director  or  his  designee. 
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§  367 

USE  AND  OPERATION     OF  GOVERNMENT-OWNED 
OR  LEASED  AUTOMOBILES 

367.  1    GENERAL.     The  General  Services  Administration  has  established 
motor  vehicle  pools  at  major  centers  of  Government  activity  for  the  use 
of  individual  agencies.     Government  motor  vehicles  shall  be  operated 
in  accordance  with  the  applicable  traffic  laws  and  regulations  of  state, 
territory,   or  District  of  Columbia. 

367.2    AUTHORIZED  USE.    The  use  of  Government-owned  or  leased 
vehicles  is  authorized  for  official  purposes.     This  term  is  strictly 
defined,   and  Board  employees  in  Washington  and  the   field  may  use 
Government  automobiles  only  if  other  facilities,   such  as  telephone, 
mail  or  telegram,   are  inadequate  to  accomplish  the  desired  result  and 
only  for  the  purposes  described  below: 

a.  Transportation  of  Board  employees  when  necessary  to  conduct 
official  business  of  the  Board. 

b.  Transportation  between  places  of  temporary  duty  and/or  terminals 
provided  that  adequate  public  transportation  (bus,    streetcar  or 
taxi)  is  either  available  or  not  available  but  the  cost  is  in  excess 
of  the  cost  of  using  a  Government  car. 

c.  Transportation  of  field  personnel  between  domicile  and  place  of 
temporary  duty  when  arriving  home  after  regular  office  hours 
from  assignments  outside  the  office,   departing  before  regular 
office  hours  the  following  morning  for  duty  outside  the  office,   or 
assigned  to  standby  duty  on  nonworking  days. 

d.  Emergency  transportation  when  required  to  protect  life  or  pro- 
perty,  provided  that  other  adequate  means  of  transportation 
are  not  available. 

367.  3  PROHIBITED  USE.  The  use  of  Government  motor  vehicles  for 
transportation  to  and  from  social  engagements,  for  attending  to  personal 
affairs,  for  pleasure  trips,  or  for  any  purpose  not  exclusively  connected 
with  official  business  is  prohibited.  Government  motor  vehicles  may  not 
be  used  for  transportation  between  domicile  and  place  of  employment, 
at  permanent  duty  station,  except  in  accordance  with  Paragraph  367.  20b 
with  respect  to  temporary  duty  stations. 
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367.4    AUTHORIZATION  TO  OPERATE  VEHICLES.     No  Board  employee 
may  operate  a  Government  motor  vehicle  unless  he  has  in  his  possession 
while  driving  a  valid  Standard  Form  46.   "United  States  Government 
Motor  Vehicle  Operator's  Identification  Card"  or  a  Travel  Authorization 
specifying  use  of  a  Government  vehicle,   and  a  valid  drivers  license 
issued  by  the  jurisdiction  in  which  the  employee  resides. 

367.5    U.S.    GOVERNMENT  MOTOR  VEHICLE  OPERATORS  I.    P., 
STANDARD  FORM  46.     Only  an  en^ployee  assigned  to  a  position  re- 
quiring either  the  regular  or  intermittent  operation  of  a  Government 
motor  vehicle,   or  who  is  authorized  by  the  head  of  an  office  or  bureau, 
in  the  interests  of  the  Government,   to  operate  a  Government  motor 
vehicle  may  be  issued  a  Standard  Form  46. 

367.  51    Request  for  Form  46.    The  head  of  each  office  or  bureau  or 
his  designee  will  request  issuance  of  a  Standard  Form  46  to  an  employee 
under  his  jurisdiction.     This  request  may  be  made  to  the  Director, 
Office  of  Facilities  and  Operations  by  telephone  or  memorandum.     The 
requesting  official  will  assure  that  the  employee  will  complete  the 
Standard  Form  47  (367.  52b  below)  and  that  the  following  information 
concerning  the  employee's  state  or  local  operators  permit  is  included 
on  the  reverse  side,  name  of  issuing  authority,   date  of  issuance  and 
expiration  and  restrictions  thereon,   if  any.     Also  included  on  the 
reverse  side  will  be  the  following  personal  identification  data:    sex, 
date  of  birth,   color  of  hair  and  eyes,   height  and  weight.     Where  appli- 
cable,  a  statement  will  be  included  and  certified  to  by  the  employee 
setting  forth  the  date,   charge  and  disposition  of  each  traffic  ticket, 
except  those  for  parking,   received  during  the  three  years  immediately 
preceding  the  request  for  issuance  of  the  Standard  Form  46.     Requests 
for  renewal  of  the  Standard  Form  46  will  also  be  made  by  the  head  of 
the  office  or  bureau  or  his  designee. 

36  7.  52   Qualification  Requirements. 

a.     Road  Test.    All  operators  of  motor  vehicles  must  hold  a  valid 
local  operator's  permit  issued  by  the  jurisdiction  in  which  the 
employee  resides,    meet  the  physical  standards  established  by 
the  Civil  Service  Commission,   and  pass  a  practical  road  test 
prescribed  by  the  Commission,    administered  by  an  authorized 
employee  of  the    Communication  Services  Section. 
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b.  Physical  Fitness.    In  the  case  of  requests  for  the  issuance  of  a 
Standard  Form  46  to  an  employee  whose  employn'ient  regularly 
requires  the  operations  of  Government  motor  vehicles,   compliance 
with  the  physical  requirements  must  be  shown.     The  employee 
will  complete  a  Standard  Form  47,   "Physical  Fitness  Inquiry  for 
Motor  Vehicle  Operators.  "    In  the  event  of  a  "yes"  answer  to  any 
of  the  items  on  the^form,   a  physical  examination  is  required  unless 
The  Director,   Office  of  Facilities  and  Operations  has  a  basis  for 
knowing  the  items  have  not  been  and  are  not  likely  to  be  detrimental 
to  the  employee's  ability  to  drive  safely.     In  such  cases,   the 
Director,   Office  and  Facilities  and  Operations  will  certify  on 

the  physical  fitness  form  that  he  has  reviewed  the  form  and,   for 
the  reasons  stated,    waives  the  physical  examination. 

c.  Waiver  of  Road  Test.   With  respect  to  employees  other  than  those 
whose  status  regularly  requires  the  operation  of  Government  motor 
vehicles,   the  road  test  may  be  waived  when  the  Director,   Office 

of  Facilities  and  Operations  deems  it  impractical  to  apply  it  and 
the  employee's  driving  competence  has  been  established  by  his 
driving  record. 

367.  53    Issuance  of  Form  46.    Upon  a  determination  that  the  employee 
is  qualified,   the  Director,   Office  of  Facilities  and  Operations  will 
sign  and  issue  Standard  Form  46  indicating  the  types  of  Government 
vehicles  the  employee  is  authorized  to  operate,  the  conditions  or 
restrictions  thereon,   and  the  date  of  expiration.     The  Standard  Form 
46  will  normally  be  valid  for  the  same  period  of  time  as  the  local 
operator's  permit,   or  three  years  fromdateof  issue,   whichever  is 
the  earlier. 

367.  54    Surrender  of  Form  46.    An  employee  will  surrender  the  Standard 
Form  46  to  his  supervisor  upon  occurrence  of  any  of  the  events  listed 
below.     The  supervisor  will  forward  Standard  Form  46  to  the  Director, 
Office  of  Facilities  and  Operations  under  cover  of  a  memorandum 
briefly  stating  the  reasons  for  its  surrender  and  recommending  can- 
cellation or  reissuance. 

a.  Expiration  of  the  Standard  Form  46 

b.  Separation  from  the  Board  or  transfer  to  a  position  not  requiring 
the  operation  of  a  Government  motor  vehicle. 

c.  Failure  to  meet  the  appropria^.-  phvsical  standards. 

d.  Suspension,   revocation  or  expiration  (without  renewal)  of  the 
local  operator's  permit. 
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e.  Conviction  of  violating  traffic  regulations  (other  than  parking 
violation),    including  conviction  of  driving  under  the  influence  of 
alcohol  or  narcotics,   or  leaving  the  scene  of  an  accident  without 
identifying  himself  whether  in  a  Government  or  a  private  vehicle. 

f.  Improper  or  unauthorized  use  of  Government  vehicles. 
367.6    ACCIDENT  PREVENTION. 

367.61  Responsibilities. 

a.  Director,   Office  of  Facilities  and  Operations.      The  Director, 
Office  of  Facilities  and  Operations  is  responsible    for  implementing 
a  continuing  program  of  safety  training  and  accident  prevention. 

He  will  distribute  safety  educational  material  to  all  drivers,   insure 
compliance  with  the  Board's  regulations  and  act  as  liaison  officer 
between  the  Board  and  the  Federal  Safety  Council. 

b.  Vehicle  Operators.     Operators  of  Government  motor  vehicles 
are  responsible  for  understanding  and  observing  the  rules  of 
safe  driving,  the  regulations,   procedures  and  instructions  of  the 
Board  and  of  the  General  Services  Administration  and  the  traffic 
laws  and  regulations  of  the  locality  in  which  the  vehicle  is  operated, 
as  the  representatives  of  the  Board  on  official  duty,   operators 

will  drive  carefully  and  courteously  at  all  times  and  avoid  any 
driving  practices  which  might  reflect  adversely  on  the  Board  or 
on  the  Government. 

367.62  Accident  Reporting  Requirements.    An  accident  is  defined  as 
any  mishap,   occurrence  or  incident,   including  windstorms,   tornados 
hurricanes,   floods  or  fires,    resulting  in  damage  to  a  Government 
vehicle,   damage  to  property  of  others,   or  personal  injury  to. the  driver 
or  other  persons.     All  accidents,   however  minor,   must  be  reported 

by  the  driver  on  Standard  From  91,    "Operator's  Report  of  Motor 
Vehicle  Accident  (see  Exhibit  367.62-1).     In  the  event  of  an  accident 
the  driver  will: 

a.  Take  necessary  emergency  action  to  assist  the  injured,   extinguish 
fires  and  prevent  further  accidents  of  danger. 

b.  Make  no  statement,    written  or  oral,   implying. his  or  the  Government's 
liability,   either  at  the  time  of  the  accident  or  afterward,   except 

to  the  Director,   Office  of  Facilities  and  Operations  or  Government 
officials  who  have  been  designated  to  investigate  the  accident. 
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c.  Obtain  from  other  persons  involved  in  the  accident  and  from  all 
available  witnesses  their  names  and  addresses  and  a  signed 
statement  on  Standard  Form  94,    "Statement  of  Witness"     (see 
Exhibit  367,62-11).     A  supply  of  Standard  Form  94  will  be  carried 
in  the  vehicle  at  all  times. 

d.  Report  the  accident  to  the  local  police  and  ejther  to  the  field  office 
or  the  Director,   Office  of  Facilities  and  Operations,   depending 

on  whether  the  accident  occurred  in  the  field  or  in  the  Washington 
area.     Serious  accidents  will  be  reported  by  the  speediest  means 
of  communication  available. 

e.  Fill  out  completely  Standard  Form  91  in  an  original  and  one  copy 
at  the  time  and  at  the  scene  of  the  accident,   if  possible,   and 
submit  the  original  by  the  speediest  means  available  to  the  imme- 
diate supervisor  who  will  promptly  forward  it  to  the  Director, 
Office  of  Facilities  and  Operations,   through  the  office  or  bureau 
head  concerned.     Send  the  copy  within  48  hours  to  the  appropriate 
GSA  office.     A  supply  of  Standard  Forms  91  will  be  carried  in 
the  Government  motor  vehicle  at  all  times. 

f.  Fill  out  Optional  Form  26  (Exhibit  367.62-111)  in  an  original  and 
one  copy  at  the  time  and  at  the  scene  of  the  accident,   or  as  soon 
as  possible  thereafter,   and  submit  it  to  the  Director,   Office  of 
Facilities  and  Operations,   with  the  Standard  Form  91  (see  Exhibit 
367.62-1). 

g.  Report  immediately  any  personal  injury  to  himself,   however 
minor,   to  his  supervisor  in  accordance  with  the  provisions  of 
CAB  Manual  281  so  as  to  avail  himself  of  any  benefits  of  the 
Federal  Employees'  Compensation  Act  to  which  he  may  be  entitled' 
and  advise  and  assist  other  injured  Government  employees  to  do 
likewise. 

367.63    Accident  Investigation.     The  Director,   Office  of  Facilities  and 
Operations  and  the  field  office  head  will  immediately  investigate  or 
cause  to  be  investigated  all  motor  vehicle  accidents  that  occur  within 
their  respective  jurisdictions  and  will  complete  Standard  Form  91A 
"Investigation  Report  of  Motor  Vehicle  Accident"    (see  Exhibit  367.63). 
The  field  office  head  will  submit  the  completed  Standard  Form    91A  to 
the  Director,   Office  of  Facilities  and  Operations  through  the  bureau 
head  concerned.     Accidents  involving  damage  to  private  property  and/or' 
injury  to  private  persons  shall  receive  priority  attention  so  that  the  i 

Government  may  protect  itself  against  possible  damage  claims. 
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367.  7 FINANCIAL  MANAGEMENT 

367.7    PROCURING  MOTOR  VEHICLE  SERVICES. 

367.71    By  Washington  and  Field  Offices.    The  Director,   Office  of 
Facilities  and  Operations  will  arrange  with  the  General  Services 
Administration  for  the  assignment  to  the  Washington  office  and  to 
the  field  offices  of  Government  motor  vehicles,   of  the  type  and  in  the 
number  appropriate  to  their  needs,   on  an  indefinite  assignment  basis. 

367.72    By  Individual  Employees. 

a.     When  Authorized  by  the   head  of  the  office  or  bureau,   employees 
outside  of  Washington  may  requisition  Government  motor  vehicles 
from  General  Services  Administration  nnotor  pools  for  limited 
periods  of  time.  As  much  advance  notice  as  possible  will  be 
given  the  GSA  motor  pool  in  order  to  assist  them  in  filling  the 
request.     The  authorizing  official  will  forward  to  the  Finance 
Division  an  executed  CAB  Form  98,   "Notice  of  Obligation" 
showing  the  estimated  cost  of  such  rental  that  will  be  charged  to 
the  Board, 

b.     Upon  return  of  the  vehicle  to  the  General  Services  Administration 
motor  pool,   a  copy  of  GSA  Form  312,  "Daily  Motor  Vehicle  Trip 
Ticket"  is  furnished    the  CAB  employee  as  a  combination  receipt 
and  clearance  form  indicating  the  exact  mileage  covered  and  the 
amount  to  be  charged  the  Board.     The  employee  will  forward  the 
copy  of  GSA  Form  312  to  the  Finance  Division,   separately  or 
as  an  attachment  to  his  travel  expense  voucher,   whichever  is 
appropriate.     The  Finance  Division  will  use  the  form  to  enter 
any  adjustment  that  may  be   required  in  the  obligation  previously 
recorded  and  to  process  payment  for  use  of  the  vehicle  to  GSA. 

367.  73    Additional  Instructions.     In  addition  to  Board  instructions. 
General  Services  Administration  issues  a  set  of  instructions  with  each 
Government  vehicle.     These  instructions  should  be  carefully  read 
prior  to  using  the  vehicle.     Any  questions  concerning  procurement 
of  gas,   oil,   small  repairs  and  replacement  parts,  periodic  maintenance 
service,   major  repairs  and  replacements  and  emergency  road  service 
should  be  directed  to  the  manager  of  the  GSA  motor  pool.     Drivers 
should  give  particular  attention  to  Exhibit  F,   "Responsibilities  of 
Operators,  "    of  the  GSA  instructions. 
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FINANCIAL  MANAGEMENT 367.  8 

367.  8    MOTOR  VEHICLE  USE  RECORD.      For  each  Government  motor 
vehicle  assigned  on  an  indefinite  basis  to  an  agency,   GSA  requires  a 
monthly  report  on  Form  GSA-494,   "Monthly  Motor  Vehicle  Use  Record' 
Forms  made  in  quadruplicate  will  be  stored  in  each  vehicle.     Each 
employee  assigned  the  vehicle  on  an  idefinite  basis  will  record  on  the 
form  the  mileage  covered  during  the  assignment.     The  field  office 
official  responsible  for  the  vehicle  will  forward  the  original  and  two 
copies  of  this  report.   Form  GSA-494,   together  with  all  receipts  for 
expenditures  to  the  local  office  of  the  GSA  each  month  in  accordance 
with  the  schedule  for  filing  reports  fixed  by  that  office.     He  will  mail 
the  other  copy  of  Form  GSA-494  to  the  head  of  the  office  or  bureau  for 
recordkeeping  purposes  and  referral  to  the  Chief,   Communication 
Services  Section,   Office  of  Facilities  and  Operations,  CAB  and  to  the 
Chief,   Finance  Division.     If  the  field  office  desires  to  retain  a  copy  of 
the  report,   an  additional  white  sheet  and  carbon  paper  must  be  placed 
in   Form  GSA-494. 
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§     36  7A 
REIMBURSEMENT  FOR  TRAVEL  EXPENSES 

367A.  1    PAYMENT  OF  EXPENSES.     Employees  traveling  on  official 
business  are  expected  to  provide  themselves  with  sufficient  funds  to 
meet  subsistence  and  other  expenses  of  travel,   and  will  file  a  claim  for 
reimbursement  of  authorized  expenses.     Receipts  will  be  required  for 
allowable  cash  expenditures  other  than  for  subsistence  and  transportation 
where  the  amount  involved  is  in  excess  of  $2.  00,   plus  any  applicable 
tax,   when  it  is  practicable  to  obtain  them. 

367A.2    RECORD  OF  EXPENDITURES. 

367A.21    Taxicabs.     Where  travel  is  by  means  of  taxicabs,   employees 
engaged  in  official  business  in  and  about  their  official  stations  shall 
maintain  Standard  Form  1164,   Revised,   (Exhibit  367A.21)  as  a  record 
of  expenses  incurred.     As  trips  are  performed,   the  employee  will 
record  of  Standard  Form  1164  the  date,   points  of  origin  and  destination 
fare  and  tip  for  each  trip  and  the  names  of  accompanying  employees. 

367A.  22    Memorandum  of  Expenditures.    All  persons  traveling  for  the 
Board  should  keep  a  memorandum  of  expenditures  chargeable  to  the 
Government,   noting  each  item  at  the  time  the  expense  is  incurred, 
together  with  the  date.     Record  should  also  be  made  as  to  time  of 
arrival  at  and  departure  from,   each  point  on  the  traveler's  itinerary. 
If  leave  of  absence  is  taken,  the  exact  hour  should  be  kept.     The 
information  thus  accumulated  will  aid  the  traveler  in  preparing  his 
travel  voucher. 

367A.3    METHODS  OF  REIMBURSEMENT. 

367A.  31     Local  Taxi  Fares.    The  imprest  fund  cashier,   located  in  the 
Office  of  Facilities  and  Operations,   will  reimburse  employees  for 
taxicab  expenses  upon  presentation  of  a  properly  completed  and  approved 
Standard  Form  1164,   Claim  for  Reimbursement  of  Expenditures 
(Exhibit  367A.21).     Such  forms  must  be  shown  the  purpose  of  the  travel 
and  should  be  presented  at  least  monthly.     (See  343,   "Imprest  Fund.") 

367A.  32    Travel  Voucher.    Travelers  will  make  all  calims  for  the 
reimbursement  of  travel  expenses  on  Standard  Form  1012,  Travel 
Voucher,    (Exhibits  367A.  32-1,    367A.  32-11.   and  367A,  32-III)  and 
submit  such  claims  to  the  Finance  Division  in  one  white  original 
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and  one  yellow  carbon.     'J' ravel  vouchers  should  be  prepared  by 
typewriter  whenever  practicable.     When  vouchers  are  prepared  with 
ink,   only  ink  of  a  permanent  nature  should  be  used. 

a.  When  Submitted.    An  employee  traveling  under  authority  of  a 
single-trip  authorization  should  submit  his  travel  voucher  within 
five  days  after  completion  of  the  trip.     Employees  traveling  under 
authority  of  blanket  authorizations  will  submit  their  travel  vouchers 
within  five  days  after  close  of  each  month  in  which  travel  has  been 
performed,    or  after  completion  of  all  travel  contemplated  for  the 
month. 

b.  Certification  by  Traveler,  The  traveler  will  sign  the  original  of 
the  travel  voucher,  as  payee,  attesting  to  the  correctness  of  the 
claims  made  thereon  and  attachments  accompanying  the  voucher. 

c.  Administrative  Approval.     The  authorizing  official,   or  an  employee 
designated  by  him  {designated  by  title),    will  administratively 
approve  the  travel  voucher,   attesting  to  the  fact  that  the  travel 

as  performed  was  in  the  Government's  interest. 

d.  Attachments.     The  traveler  will  attach  to  and  submit  with  the 
travel  voucher  the  memorandum  copy  of  all  transportation  re- 
quests issued  together  with  the  passenger  coupons,   receipts  for 
expenditures  (except  as  set  forth  in  paragraph  360.31),   hotel 
receipts  and  receipts  for  subsistence  expenses  over  $6.  00  when 
traveling  on  actual  expenses,   and  such  other  data  as  may  be 
required  to  explain  or  support  items  claimed. 

367A.  33    Messages  Considered  Personal  Expense.    The  cost  of  teletype 
telegram  or  long-distance  telephone  inquiries  regarding  hotel  reser- 
vations, the  delivery  or  non-receipt  of  travel  advances  or  travel 
expense  reimbursement  checks  niade  by  the  employee  is  a  personal 
expense  and  must  be  paid  for  by  the  individual  making  such  inquiry  or 
receiving  reply  thereto. 

36 7A.  34    Disallowances,   Reclaims.   The  Finance  Division  will  return 
to  the  traveler  vouchers  incorrectly  completed  or  lacking  receipts, 
where  required,   or  statements  of  explanation  with  a  request  for  the 
necessary  item.     If  disallowances  are  made  in  the  traveler's  claim, 
the  Finance  Division  will  forward  to  the  traveler  an  administrative 
audit  difference  statement,    "Notice  of  Disallowance",   explaining  the 
reason  for  such  disallowances.     Travelers  may  reclaim  amounts 
disallowed  by  submitting  a  special  reclaim  voucher.     He  must  set 
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FINANCIAL  MANAGEMENT 367A.43 

;,-    forth  clearly  the  reasons  why  he  considers  the  claim  allowable  and 
attach  to  the  voucher  the  "Notice  of  Disallowance"  statement. 

36 7A.  35    Questions  Regarding  Items.    Travelers  may  obtain  from  the 
Finance  Division  detailed  instructions  on  completing  their  claim  for 
reimbursement  or  answers  to  questions  concerning  allowable  expenses. 
It  is  expected  that  each  employee  who  authorizes  or  directs  travel, 
who  performs  travel,   or  who  reviews,   certifies  or  otherwise  authorizes 
payments  in  reimbursement  of  travel  expenses,   will  exercise  due  care 
and  practice  economy  in  all  matters  involving  travel  costs. 

367A.4    TRAVEL  ADVANCES.   Any  employee  of  the  Board  who  is 
required  to  travel  and  is  entitled  to  per  diem,   mileage  or  other  allowance, 
may  apply  for  an  advance  of  funds  to  meet  out-of-pocket  expenses  of 
official  travel.     Advances  will  be  held  to  a  minimum  and  allowed  only 
when  it  is  indicated  that  an  advance  is  necessary.     Funds  advanced  may 
be  used  only  for  the  purpose  of  meeting  necessary  official  travel  ex- 
penses. 

367A.41  Amount  of  Advance.  The  amount  of  funds  to  be  advanced 
ordinarily  will  be  limited  to  the  expected  out-of-pocket  expenses  of 
official  travel.  Consideration  should  be  given  to  the  character  and 
probable  duration  of  the  travel  to  be  performed,  and  in  the  case  of 
employees  traveling  under  blanket  travel  authorizations,  to  the  time 
which  will  elapse  before  the  traveler  receives  payment  of  periodic 
reimbursement  vouchers. 

367A.42    Application  Procedure.    Employees  requiring  travel  advances 
will  prepare  Standard  Form  1038,   "Application  and  Account  for  Advance 
of  Funds,"  in  duplicate  (See  Exhibit  367A.42).     This  application,   upon 
approval  by  the  official  authorizing  travel,   will  be  forwarded  to  the 
Finance  Division  at  least  five  days  in  advance  of  the  proposed  departure 
date  in  order  to  assure  receipt  of  a  check  from  Treasury  before  de- 
parture.    The  application  will  be  accompanied  by,   or  preceded  by, 
the  submission  to  the  Finance  Division  of  an  executed  CAB  Form.  33, 
Travel  Authorization,   in  the  event  of  travel  under  a  single-trip 
travel  authorization,   or  by  a  CAB  Form  29,   Notification  of  Travel,  in 
the  event  of  travel  under  a  blanket  travel  authorization  covering  the 
travel  for  which  an  advance  of  funds  is  sought. 

367A.43    Liquidation  of  Advance.    The  Finance  Division  is  responsible 
for  recovery  of  travel  advances,   and  may  whenever  it  is  desirable 
require  immediate  return  of  all  funds  advanced.     Ordinarily,   however, 
advances  will  be  liquidated  as  follows: 
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367A.  43a FINANCIAL  MANAGEMENT 

a.  Trip  Authorization.     In  thos-e  cases  where  travel  was  performed 
under  a  trip  authorization  and   when  travel  is  not  expected  for 
within  the  next  month,   the  proceeds  of  the  reimbursement  voucher, 
or  the  vouchers,   as  the  case  may  be,   will  be  first  applied  to 
liquidate  the  advance  any  residual  will  be  paid  to  the  traveler. 

In  the  event  the  advance  exceeds  the  reimbursable  amount,   the 
traveler  will  promptly  refund  the  excess. 

b.  Blanket  Authorization.     In  cases  where  the  travel  was  performed 
under  a  blanket  authorization,  the  full  amount  of  travel  expenses 
allowed  may  be  reimbursed  to  the  traveler  until  such  time  as  the 
final  voucher  is  submitted.     In  the  event  a  traveler  desires  to 
reduce  the  amount  of  his  advance,   he  may  forward  to  the  Finance 
Division  a  check  made  payable  to  the  Civil  Aeronautics  Board, 
or  indicate  on  his  travel  voucher  which  he  desires  to  be  applied 
to  the  advance. 

c.  Refund  of  Advance.    Any  employee  holding  a  travel  advance     who 
has  not  traveled  for  a  period  of  two  months     will  be  required  to 
refund  the  advance  in  its  entirety  unless  a  positive  showing  can 
be  made  that  the  employee  will  travel  during  the  succeeding 
month. 
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EXHIBIT 
361.11 


SINGLE  TRIP  TRAVEL  WITHIN  CONTINENTAL    U.   S. 


Note:    No  expenditure  is  authorized  untU  avaUabaity  of  funds 
is  verified  by  the  Finance  Section. 


1511 


SINGLE   TRIP  FOREIGN  TRAVEL 


SUBMIT  AN  ORIGINAL  AND  4  COPIES  TO  THE  FINANCE  SECTION.   B-18 
AT  l^AST  5  WORKING  DAYS  BEFORE  DEPARTURE 


EXHIBIT 

361.14 


\\" 


State  brieHy  specific 
purpose  of  trip 


To  discuss  lATA  North  AUantic  fares 
with  countries  in  Western  Europe 


International  Affairs 


Geographic  Area  I 


shinjftQ 


Washington,   D.  C.  to  London,   England 
to  Paris,   France  to  Madrid,  Spain 
and  return  to  Washington,   D.  C. 


>«^ 


List  in  sequence 
places  at  which  slope 
for  official  business 
will  be  made 


Show 

speci 

~ 

~ 

auth 

Drized, 

ver 

ify 

pel 

dierr 

allow 

ble 

fore 

gn  cou 

ntrie 

S   V 

ith 

Fina 

nee  Se 

tion 

Show  total 

cost  of 

travel,    per 

diem  and 

miscellane 

ous  reim- 

bursable  e 

cpenses 

Note:    No  expenditure  is  authorized  until  availability  of  fund* 
ia  verified  by  the  Finance  Section, 
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Exmarr 
361.23-1 


BLANKET  AUTHORIZATION 
TRAVEL  WITHIN  CONTINENTAL    U.  S, 


SUBMIT  AN  ORIGINAL  AND  2  COPIES  TO  THE  RNANCE  SECTION     B-  1  ! 
AT  LEAST  5  WORKING  DAYS  BEFORE  DEPARTURE 


el  records       ■■  ^^  David  T.  Hughe 


State  briefly  purpxiaes 
of  trips  to  be  perform- 
ed  during  the  year 


To  perform  regxilar  and  special  exa 
"inations  of  the  books,  records  and 
accounts  of  Air 


Bureau  of  AccountB  &  S1fa^^9ticB 


From  San  Francisco,  Calif,  to  poii 
within  the  continental  United  States 
and  return  as  often  as  necessary. 


June  26.  1972 


June  30.  1972  ^ 


$16.00  and  $12.00 


I    E«p.n.e  Eipantc 


♦Use  of  private  auto  at  10<  per  mile,  for  the  Transport  of  Government  equipment 
■and  supplies  required  on  audit  projects  provided  such  travel  is  administratively 
designed  and  approved  by  Chief.   Field  Audits  Division  before  such  travel  is  begun 


-   D  Spouse  oniy   D  I 


».  l^fvUJU^cji^ 


"^  •^"■" ""  " 


,     Dal.  lUnd     '  Slrud 

of    Ar,-n»nf^    I,   !;t,ll6-20-  72      ) 

>in.   ccrtUlcsUon  M  Xo  ■v^ktrHlly  of  fu 


rShow  specific  rate  i 
rates  authorized 
(See  3B2.  I) 


Note :   No  expenditure  is  authorized  mrtil  availability  of  funds 
is  verified  by  the  Finance  Section. 
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TRIP  TRAVEL 
UNDER  A  BLANKET  AUTHORIZATION 


SUBMIT  AN  ORIGINAL  AND  I  COPY  TO  THE  FINANCE  SECTION.       B  -  1  8 
AT  LEAST  5  WORKING  DAYS  BEFORE  DEPARTURE 


List  in  sequence  placet 
at  which  stops  for  of- 
ficial business  will  be 


/ 


State  briefly  specific 
purpose  and  any 
special  authorization 


To  be  signed  by  the 
traveler  in  all  in- 
stances prior  to  the 
commencement  of 
travel  where  practi- 
cal 


Octotxr  10, 1972 


JaBss  F.  Darwin 


10/2:^78,  Washington,   D.  C. 
]IV(6/7£  '  Tula*,  OUahoM 


puRWiSi:  6f  YkAvEL.  nKwARKi, 


To  cover  assignment  In 


Kansas  City,  Mo. 
Tolu,  CkUhoM 
Uaahli«ton,  D.C. 


I  with  IR-239. 


%     80.00 


^5-1° 


ZL  To  umi""1  "co'iruT^  "  \ZZ2^. o,STa.BUT,o.    I        »,r 


*  OnLlCATED  D 


Show  total  coat  of 
travel,    per  diem  and 
miscellaineouB  reim- 
bursable expenses 


Complete  both  copies, 

sign  original  only 


Note;    No  expenditure  is  authorized  until  availability  of  funds 
ia  verified  by  the  Finance  Section, 
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361.40 


Receipt  for  T/R'«.    To  be  lifned  by  the  traveler  and 
returned  to  the  CAB    Finance  Section 
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GUIDE  TO  PREPARATION  OF  UNITED  STATES  OF  AMERICA 
TRANSPORTATION  REQUESTS  (Exhibit  383.A6-U) 


NOTE:    In  Exhibit  363.46-11,   the  entries  on  the  sample  T/R's  are  keyed  by  number 
to  the  paragraphs  of  this  guide. 


1.  In  the  "Void  after"  space,   issuing 
officers,    for  their  own  protection,   should 
enter  the  date  after  which  the  T/R  is  to 
become  invalid  for  delivery  to  the  carrier 
for  services. 

2.  In  the  "BUI  To"  space,  enter  "Civil 
Aeronautics  Board,    Washington,    D.   C. 
20428".     Normally  this  space  will  be  com- 
pleted by  the  Accounting  Section  prior  to 
release  of  T/R"s. 

3.  In  the  space  preceding  the  word  "Com- 
pany, "  enter  the  name  of  the  carrier  which 
is  to  honor  the  T/R. 

4.  In  the  space  preceding  the  word  "Claiss,  " 
enter  the  officially  identified  name  of  the 
class  of  service  desired.     For  example,   in 
rail  travel  it  may  be  first,    second  or  coach, 
etc. ;  in  air  travel  it  may  be  charter,    etc. 

If  mixed  classes  of  service  are  required  by 
the  traveler,   such  shall  be  clearly  identified. 

5.  In  the  space  preceding  the  word  "trans- 
portation, "  enter  the  type  of  transportation 
to  be  used  such  as  "rail,  "  "air,  "  "bus,  " 
or  "steamship.  " 

6.  In  the  space  following  the  word  "fronts" 
enter  the  name  of  the  city  and  state  or 
point  from  which  transportation  is  to  be 
furnished. 

7.  In  the  space  following  the  word  "to,  " 
enter  the  name  of  the  city  and  state  or 
point  to  which  transportation  is  to  be  fur- 
nished.   If  ROUND  TRIP  transportation  is 
desired,   enter  the  words  "and  return" 
after  the  name  of  the  destination  city  and 
state.    Also,   whenever  round-trip  trans- 
portation is  being  requested,  the  time  limit 
within  which  the  round -trip  travel  is  to  be 
performed  must  be  indicated,   for  example, 
"return  limit  30  days.  " 

8.  In  the  space  following  the  word  "via,  " 
enter  the  initials  of  each  carrier  and 


abbreviated  name  of  each  connecting 
junction  point  via  which  ticket  is  to  be  issued. 

9.  In  the  space  following  the  words  "for 
use  of,  "  enter  the  name  of  the  person 
(the  traveler)  to  whom  the  service,   etc., 
is  to  be  furnished.     If  transportation  is 
also  being  procured  for  others,   insert 
after  the  word  "and"  the  numerical  figure 
to  cover  that  number  of  persons,   excluding 
the  traveler.     When  the  request  is  to  cover 
only  one  person,   the  word  "no"  should  be 
entered  in  the  space  after  the  word  "and.  " 
(If  transportation  of  children  is  involved, 
the  respective  names  and  dates  of  birth 
should  be  shown  on  the  reverse  side 

of  the  T/R). 

10.  In  the  space  preceding  the  word 
"accommodations,  "  enter  the  exact 
quantity  and  type  of  accommodations 
to  be  furnished. 

11.  In  the  space  following  the  words 
"accommodations  from,  "  enter  the  name 
of  the  city  and  state  or  point  from  which 
accommodations  are  to  be  furnished,   even 
though  such  city  is  the  same  as  the  point 
of  origin  under  "transportation.  " 

12.  In  the  space  following  the  word  "to" 
after  "accommodations,  "  enter  the  city 
and  state  or  point  to  which  such  service 

is  to  be  furnished.     If  ROUND-TRIP  accom- 
modations are  desired,   enter  the  words 
"and  return"  after  destination  city  and  state. 

13.  In  the  space  following  the  words  "trans- 
port not  over,  "  if  there  is  official  authoriza- 
tion to  transport  excess  baggage,   enter  *'~e 
exact  weight  of  the  EXCESS  baggage,   or  if 
excess  baggage  is  authorized  on  a  piece 
basis  enter  the  exact  number  of  pieces 

of  excess  baggage  authorized.     When  the 
exact  weight  is  unknown  the  authorized 
maximum  excess  weight  should  be  shown. 
If  there  is  no  authorization  to  transport  ex- 
cess  baggage,   a  horizontal  line  should  be 
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EXHIBIT  363.  4g_2^ 
t'aee  2 


iiiserted  in  the  space  following  the  words 
"transport  not  over,  " 

14.  In  the  space  following  the  words 
"excess  baggage  from,  "  enter  the  naxne  of 
the  city  and  state  or  point  from  which 

the  excess  baggage  is  to  be  transported. 

15.  In  the  space  following  the  word  "to" 
after  "excess  baggage,  "  enter  the  name 
of  the  city  and  state  or  point  to  which  the 
excess  baggage  is  to  be  transported. 

16.  When  the  transportation  request  is 
being  issued  to  procure  excess  baggage 
services  only,   there  should  be  indicated 
in  the  spaces  provided  therefor:  (a)  the 
date  after  which  the  T/R  is  invalid  for 
service;  (b)  the  name  of  the  first 
carrier;  (c)    the  routing;  (d)  the  name 

of  the  traveler;  (e)  the  exact  or  maxi- 
mum weight  of  the  excess  baggage  to 
he  carried;  (f)  the  points  between  which 
such  service  is  to  be  furnished;  (g)  the 
place  Euid  date  of  issue;  (h)  the  names 
cind  titles  of  the  traveler  smd  issuing 
officer;  emd  (i)  the  fiscal  data.     All 
other  spaces  should  be  lined  out. 

17.  The  "Place  of  Issue"  space, 
including  date,    refers  to  the  place  of 
issue  of  the  T/R  and  not  of  the  ticket 
or  transportation  service  involved. 

18.  The  request  provides  for 
"Traveler's  Signature"  and  "Issuing 
Officer's  Signature"  and  both  must  be 
signed  by  hand  before  the  T/R  is  valid 
for  service.     In  some  instances  two 
different  individuals  will  be  involved. 
When  the  official  traveler  is  adminis- 
tratively authorized  to  issue  the  T/R 
for  his  own  account  the  request  must 
be  signed  by  him  in  each  of  the 
signature  spaces,  that  is,   as  "Issuing 
Officer"  and  "Traveler.  " 

19.  The  spaces  reserved  for  "Title" 
under  "Traveler's  Signature"  and 
"Issuing  Officer's  Signature"  should 

be  used  accordingly. 


20.  Leave  space  entitled  "Fiscal  Data 
(Appropriation,  Authorization,  etc.)," 
blank. 
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EXHIBIT  363.  46-11 
Page  1 


Sample  #1  --  T/R  used  ot  obtain  first-class  round-trip  air  transportation, 
including  excess  baggage 


^i^^lt*   C  'J  Ibhi  to 

6/1   /^73  I     (2) 


Civil   Aeronaut loB  Boan} 

lHashlngtnn.    H.    :.    ?n4 ^B 


-fij^-l.!^.l...>^..J..  ■»««■  ..1^6.683,060 


"  /  *■   '^  >  ^  \ — '^/ Warning 

^^^^merican  Airlines,    Inc.     (3 

A_,^.w_  first  (4j^      ^_  a i r^_  ( 5 )     /•■    ;,<..« r.    ^^.^z  t^ /i^  Washington.    D.    C.     (6)    Ip 
^Chica^'oj'ffl."^^^^^  day  lirok  (8)  AAL  return  same  route  [o 


*  /■»mmi/*e»/  mt/'  t 


: (11) -e- (12) ^g.^ ^.^  .mfdM^r:^  I O     3  z   xi      f . 

J13)  10^  ^...^  "V^.r^^  Washmgtonr'D.   CyChicago.   111.    (15)|5  5  °  ^  ^J^ 


.. .Attorney  T/Adviser 


(18)   s./:<c^:iw^ 


FOD  CABIKBS  USi   ONLV 


;r.:,^.7"":'_ii8L 


"CJ^Ci. 


^  )iLu^^ 


Attorney 


jyiaer (19) 


7031226  CAB  S&E  1973  TA  No.    40 
(20) 


2   'S    S^ 


11^ 


Sample  #2  --  T/R  used  to  obtain  round-trip  air  transportation,   first- 
class  outbound  and  air  coach  return 


9ii^^lt»     (1)1 
6/1  /^  73I    (2) 


^y.^   United  Airlines     (3) 


ClvH   Aeronautics  Boarfl 

Washinptnn.    n.    ?■    ?ViA^R 


,683,060 


.  t^m^idmtyf  ^  -ttymtii^w^ 


^/..^j   mixed  (4)    rj^^    air  (5)^    /■■    j,(.i>r-     «^,6«m/- *^/i.,^  Washington.    D.   C.     (6) 
^  ^;?o';^i"^&^JEI''{^,?:^  .f  „^^^^^^^  ^^^-   ^1-   UAL-Chi  TWA-L.A.    (8|)P 


■pf  n°rn''_T f  a"  f  ,''a i  r  c na  r'fi"l''''  A .    Chi  -Wash . 
>,  X!^y  " '"  "'roh'n"'DQe (SI 


i'';";)^ei:'^.!ir?.eJ';P.'?./.  .I?;.-,r,-,./J,.T).  .6/^    73 


foil  CADIilOS  USE  ONLY 


...  Trial  Attorn 


7031226  CAB  S&E  1973  TA  No.    41 
(20) 
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EXHIBIT  363.46-11 
Page  2 

Sample  #3  --  T/R  used  to  obtain  round-trip  first-class  rail  transportation 
and  lower  berth  Pullman  in  both  directions 


9:i^.^A*  (I)      UiLLto 

6/1 /a'  73  1 


Civil   Aeronaut los  Board 

tgashingtnn.    U. r".    ?n.a  ^a 


^y^  Baltimore  &  Ohio  Railroad     (3)    y-,^„y  -  r,y,.,i-i.^[ 

'^/^^-•fl^,. fj^'St    (4j^  ^,.^^__  rail  ^'i)  /■■-/<.fi*r>.  w^«^ .i^>^  Washington.   D.   C.     (6> 


.■■BJ^J...!^.l-~:n.J:r^T^A6,683.060 


<»  Chicago]  '^ni^"^'fc  ref^^  limitm.       return  same  route      (8) 


^  'ZV'^"'  'JoTin'Poe       (9 ) 


m^ 


LB    (10) 


(11)  Washington.   P.   C. ^(12)  CMca|;o  andj-eturn' "'"""""  "•"i:-^-,.^-„^„-„. 

:t,^r:^..r^,T"^,"9^;^^^^~'*  »^'^'*~  ''f^'r^  >&»' '  Tr4')  -'-  - '"""' ""  '"  T"  (i  s) 


7031226  CAB  S&E  1973  TA  No.    42 
(20) 


Sample  #4  --    T/R  used  to  obtain  Pullman  berth  in  one 
direction  only 


6/1  Up  731 


^yjt.     Pullman        (3) 


Civil   Aeronautics   BoanS 

WaslUngtnn.    D.     :.     ?fl4.?fl 


<.>>-^^ (4)  .^t<        (5) 


i.-..L;i:..i. -■>■■.■-.]■.  ■■■■■^■w  ,J^B,683,060 


. -.      N.   Y.    C.       (8) 


(67 


/*'"■/ John  Doe (a)- 


-f9^ 


.«^No__„4(t.^  w:<-    LB    (10)   ..»^,..^.^ 
U~   New  York,   N.'V. (iij t.     Chicago.    111. tl2j '  °"""'"  "  "'""■~^.~i<>^..>> 


7031226    CAB  S&E  1973  TA  No.    43 
(20) 
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EXHIBIT  363.  A6-II 
Page  3 


Sample  #5  --  Excess  Baggage  Allowances  -  Multiple  Carriers    (FRONT) 


Civil  Aeronautics  Board 
Washington,    D.    C.    20428 


United  Airlines 


*>M»u;_mixe^ 


PeorTir-flV: 


niwi^i 


»   i«  I  ^.^^••>' ^^>^     Washington.    P.    C. 


.l^.l.^-.l..^.iAi-^8°>^6° 


.^       UAL.    T.    CHI/Oz.    F.    Peoria 


'  JSm'es  Robertson 


>  n^m^A'm'  mf  •««_ 


See  K^erse 


S'lF^.jp^^. 


r  Uv.ki  fi.i  iii*.^r  iri.> 


_jwtfl^  ftfii^iinm 


TICKET  AGENT  WILL  NOT  ACCEPT  THIS 


"TTiTTrrTBjrTW 


Washington,    D.   C.   6/1/    /v     73 


Sample  #6  —  Excess  Baggage  Allowances  -  Multiple  Carriers    (BACK) 


P   2 


2  pes. 

Excess  Bageage 
Excess  Baggage 

-  Wash,    D.   C. 

to  Chicago.   111.    -  United  Airlines 

30  lbs. 

-  Chicago,    111. 

to  Peoria,    HI.  -Ozark  Airlines 

INSTRUCTIONS  TO  TRAVELERS 

1.  This  memorandum  (heuld  b«  ierwordad  in  accordanc*  with  odminUlroliv*  indruclieni. 

2.  Inoimuch  oi  lh«  memorandum  cord  copy  of  th*  Iraniporlolien  roquoil  lorvo*  a  vary 
imporlant  adminitlrotiv*  rocord,  coro  mutt  b*  OKorciiod  rhol  (uch  copy  if  UgibU  and 
complal*  in  oil  rotpoctt  whon  lorwordod.  ■ 

3.  indicol*  obov*  iha  actual  lorvicoi  iurnithod  whor*  tom*  voriat  from  that  roquottad. 
($••  paragraph  I  of  "CONDITIONS"  on  rovorto  oi  original  roquott.) 
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EXHIBIT  363.46-11 
Page  4 


Sample  #7  —  Excess  Baggage  Allowance  -  Pieces  Concept  -  Single  Carrier 
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EXHIBIT  365.22 


CAB  Form  223 
(Rev.   5-68) 


Civil  Aeronautics  Board 
EMPLOYMENT  AGREEMENT 


Name 

Position  and  Grade 

Bureau  or  Office  and  Division 

Duty  Station  to  Which  Assigned 

Residence  at  Time  of  Selection  or 
Assignment  or  E>uty  Station  from  Which 
Transferred 

Travel  Order  Number 

Travel  Order  Date 

In  consideration  of  payment  by  the  Civil  Aeronautics  Board  of  the  expenses  of 
my  travel,  transportation  and  moving  allowances  to  my  first  or  new  official  station 
as  authorized  by  statute  (see  5  U.  S.  C.   572  3,   5724)  and     0MB 
Circular  No.  A-56.  I  agree  to  remain  in  the  employment    of  the  U.S.   Government 

for  twelve  months  following  the  date  of  my  reporting  for  duty  at  such  station, 
unless  I  am  separated  from  such  employment  for  reasons  beyond  my  control  which 
are  acceptable  to  the  Civil  Aeronautics  Board.     In  case  I  violate  this  agreement, 
I  agree  to  repay  to  the  Civil  Aeronautics  Board  the  amounts  expended  by  the  Board 
for  such  travel,  transportation,   and  other  moving  allowances  to  such  official  station. 


Signature 


Date 


One  (1)  signed  copy  to  be  forwarded  to  Personnel  Office,   B-20 

One  (1)  signed  copy  to  be  forwarded  to  Chief,   Finance  Section,   B-  li 

One  (1)  signed  copy  to  be  given  to  employee 
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CHANGE  OF  OFFICIAL  STATION 
Single  Employee,    no  dependents 


SUBMIT  AN  ORIGINAL  AND  3  COPIES  TO  THE  FINANCE  SECTION,    B-    18 
AT  LEAST  5  WORKING  DAYS  BEFORE  DEPARTURE 


EXHIBIT 
365.25-1 


Name  as  shown  in 
personnel  records 


-Thomas  C.  Ritchie 


State  briefly  specific 
purpose  of  trip 


Change  of  official  station  in  the  interest 
""of  the  Government  and  not  for  the 
personal  convenience  of  the  employee. 


Indicate  method  of 
travel  authorized 


Show  any  special 
tations 


Show  specific 
expenses  authorized 


Bureau  of  Accounta  &  Stntiafir 


Field  Audits 


New  York.   N.  Y. 


From  New  York,    N.   Y.   to  San 
Francisco,  California 


October  1  3.  1972         ■     nrtnher  ^IH,   197g 


Travel  time  and  per  diem  will  be  based  on  an  av< 
-  of  400  miles  per  day, 

IDsf  ol  K.rsi  Clast.  muBi  be  luaufied  by  traveler  and  approved  by  «uthorning  offi 


a.  a    H,re  o(  .a«.t  bei.een  lodgu^  and/or  placet  of  bu..ne.. 

b.  a    E.cea.  bagjage.noi  lo  e.ceed pounda 

c.  D    Househunling  irip  NTE days  tor  D  Employee  only    Q  Spouae  only    D   Employee  and  Spoui 


Complete  and  sign 
sign  all  copies 


r.      D    M,.cellaneou.  Moving 

6.    D   Olher  (speclyl 

I!,     rhanse  al  oRicial  iladon  to  _ 


ei.bi  4000 iba.l  Iron,  New  York to  Kan  Fran    Calif 

PeraonneUeiion  «poroved  in-IH-VS  .  JI^ 


^  AUTHORIZATION 


^-fZ'H-iAr'  -rr,  .  Cr^j.:^ 


Dir.,  Bureau  of  Accounts  f.  Rtat.l 


nm 


SECTION 


lA     Notification  of  Travel. 


Show  from  present  to 
new  official  station 


Show  specifiL 

rate 

authorized  (s 

ee  Sec. 

.Ifil    ■^7\ 

Show  estimated 
transportation  cost 
of  Household  Goods 
to  be  shipped 


Show  total  estimated 

cost  of  transportatior 

per  diem  and  inci- 

dental travel  ex- 

penses 

Maximum  weight  allou, 
able  for  a  single  em- 
nlovee  is  T.OOO  lbs. 


Note :    No  expenditure  is  authorized  until  availability  of  funds 
is  verified  by  the  Finance  Section. 
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CHANGE  OF  OFFICIAL  STATION 
Married   Employee,   with   dependents 

(Authorization    for  Temporary   Quarters) 


SUBMIT  AN  ORIGINAL  AND  3  COPIES  TO  THE  nNANCE  SECTION,    B- 
AT  LEAST  5  WORKING  DAYS  BEFORE  DEPARTURE 


EXHIBIT 
365.25-U 


State  briefly  specific 
purpose  of  trip 


TRAVEL  AUTHORIZATION 


'  John  A,  Brown 


Change  of  Official  Station 
.  (This  transfer  is  in  the  interest  of  the 
Government  and  not  for  the  convenienc 
or  benefit  of  the  employee) 


cial  pro- 
nitations 


Complete  and  sign 
all  copies 


tb,  I 


Employee 


Bureau  of  Accounts  &  Statistics 


Field  Audits 


Portland.  Orego 


Portland,  Oregon  to  San  Franci 


May  13.197^         May  13.1972 


97_P 


ployee-  trave 

$16  Wife 
12  Son  (d.o.b.  4-6-51) 
12  Daiifhtpr  fri   n   h     B- 


No  per  diem  for  «n 
than  10  hrs. 


.  *r 


ti08a5d»i20.ooli295abol»a8o°'nn 


__pependents  will  travel  at  a  later  date  via  PGA. 

(Average  minimum  distance  of  400  miles  per  day  for  per  diem  purposes) 


■  lonio     .lan    Kranricr-r.,     f    ^Hf^^nnT 


a  Shipmen  or  hou.ehoia  nieci.  iciiim.iea  -tmhi  10,  .SOO  lb..  1  rromPortland.  OrdoSanFran.  .   Calif 

g    T/^ZZtTlZZ'"      ''"3"   "l^l°;.°^rin!j.H"'."  U„";  ,„  „„rd.n«  .„h  P.L.    Sg.S.e  .„„  B.O.B.  "^ 

11.     tmplo>m,niAgr,.,-meniSM;n«d_a4iElL_La      1.072  ^Ptr.onnel  Aellon  Appr..«d      Ap,-il    ?i       )  OP 

. fdatc) ■ (daicl 

H.     CERTIFICATE  OF  AUTHORIZATION  Fnn   FruAHf  f  cp/-t,/.» 


l^i'^r-^'^.^    .'H.   linJita^^j^ 


Dlr.,    Bureau  of  Account.s  ^  Stat  J  4 


Show  specifi 
authorized  (; 
365.  32)  and  Us 
tionship  of  dep 
and  ages  of  child: 


ate(s) 

^ec. 


ow  estimated  cost  fo 
ch  type  of  allowance 


M  ar- 

"^ 

Ti  we 

ghl  allow - 

able 

for 

man 

led  em- 

Ptov 

.£I_ 

s  11 

000  lbs. 

Note:    No  expenditure  la  authorized  until  availabUity  of  funds 
ia  verified  by  the  Finance  Section, 
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CHANGE  OF  OFFICIAL  STATION 
Married   Employee,   with   dependents 

(Authorization    for   House    Hunting   Trip) 


JBMIT  AN  ORIGINAL  AND  3  COPIES  TO  THE  FINANCE  SECTION,    B   1  i 
AT  LEAST  5  WORKING  DAYS  BEFORE  DEPARTURE 


EXHIBIT 
365.25-III 


Name 
person 

iS  shown  in 
nel  records 

State  br 
purpose 

eny  specific 
of  trip 

1    Indicat 
travel 

e  method  of 
authorized 

AUTHORIZATION 


Change  of  Official  Station 
(This  transfer  is  in  the  interest  of  the 
Government  and  not  for  the  convenience 
or  benefit  of  the  employee) 


Show  any  special  pro- 
visions or  limitations 


Show  specific  expense 


Complete  and  sign 
-  all  copies 


Travel  tj  De  oj  (cntcK  o.^e)     J|ouSe   Hunting  Trip    To  ^"ift°on°or"bl^ui 


Bureau  of  F.rnnnmir-fl 


Legal 


1  to  Washington.    D.   C. 


Show  from 
present  to  ne« 
official  statioi 


■Tune  5.1972 


.r„n>  i«  1972     I 


$16  Employee 
12  Wife,    Jane 

12  Daughter  (d.  o.  b.    4/9/53) 
12   Daiightpr  (rt    n    h      T/in/Sfil 


l»900.00  Ii187Sl00|» 


■^:>nnnnli7nn  nn 


Travel  time  and  per  diem  will  be  based  on  an  average 
minimum  distance  of  400  miles  per  day. 


li.    rhm..or.iriid.l.Ullonlo     Washmgtrin,     n,    T, 


...hl  11  .  OOQ  lb..  I  >.^.^SanFran.ralifiaWaQhlngtr,n      n   r 


'^'^    fS^<Ju^y\.UjL^-jf~ 


Tltlf  Dale  ^iie(l 

Director.   Bureau  of  Eronnmirsl5-24-72 


Show  specific  rate(s) 

authorized  (see  Sec. 

365. 32)  and  list  re- 

lationship of  depen- 

dents and  ages  of 

chUdren 

Note:    No  expenditure  i3  authorized  until  availability  of  funds 
IS  verified  by  the  Finance  Section. 
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EXHIBIT    365.83 


Civil  Aeronautics  Board 
APPLICATION  FOR  REIMBURSEMENT  OF  EXPENSIS 
INCURRED  IN  SALE  PURCHASE  OF  RESIDENCE 

NAME   OF   PAVEE 

MAiLtNS  •ooniai  (Itctmdtmt  ZIf  Cod,) 

1  •  RESIDENCE  DATA                                                                                                           1 

A.     SUMMARY   OF    DATA  ON   SALE  OF  RESIDENCE   AT    FORMER  STATION                                                                                                                                                                 | 

1.     FORM«RLV    EUPLOYEO   BV 

2.     DATE    OF    NOTIFICA- 
TION  OF    PENDING 

S.    DATE   ENTERED  ON  DUTY    AT    NEW 
OFFICIAL    STATION 

4.     ADDRE'i  OF  BESIOENCE    AT   OLD  OFFICIAL   STATION  (In- 
rtlif  2lP  Cod,) 

3.    SALE    PRICE 

s 

S.    DATE   SALE  WAS  CLOSED 

7.     NO.  OF    OOELLINS  UNITS 

S.     TOTAL   BROKERAGE    FEES   AND 
OTHER   EXPENSES  C  L  AIMED  ^From 
srclicM  /k,  Utm  K) 

t 

a.    SINGLE 

b.  MULTIPLE 

B.     SUMMARY    OF   DATA  ON   PURCHASE    OF    RESIDENCE    AT  NEW  DUTY  STATION                                                                                                                                             | 

1.     PRESENTLY    EMPLOYED   BV 

1.    DATE    ENTERED  ON   DUTY 

3.     ADDRESS   OF   neSIOENCE    AT   NEW   OFFICIAL    STATION  (In* 

rlude  ZIP  Cod,) 

4.    PURCHASE    PRICE 

s 

S.     DATE    PURCHASE    WAS   CLOSED 

t.    EMPLOVEO  BV   fForm,rtrt 

7.     NO.  OF    0«ELLING  UNITS 

S.     TOTAL    BROKERAGE    FEES    AND 
OTHER    EXPENSES  CL  AIMED  ^From 
ttction  IV.  ium  11) 

I 

b.  MULTIPLE 

Norr  TO  EMPLOYEE-CLAIMANT. -Attach  one  complete  set  of  docuirwnts  requued  to  suppcrt  clalm-«ale  «id/or  purchase             1 
aqreefnenlE,  setUemenI   sheets,  receipted  bills  and  Invoices,  receipts,  etc.  These  should  be  photo  or  plcli^e  copies,  tm   they          1 

II  -EMPLOYEE  CERTIFICATION                                                                                       | 

1.     1    HEREBY    CERTIFY    THAT    THE    AMOUNT    CLAIMED    BELOW   REPRESENTS   REIMBURSEMENT    FOR    AMOU^ 
ME    FOR    BROKERAGE  FEES    AND  OTHER  EXPENSES  IN   CONNECTION    ««1TH. 

T.    ACTUALLY     PAID    BY 

f~l  a.     THE    SALE    OF   MY     FORMER    RESIDENCE    AT    OLD   OFFICIAL    STATION. 

1         1  b.     THE    PURCHASE    OF     A    NEW    HOME    AT    NEW   OFFICIAL    STATION. 

2.    1    FURTHER  HEREBY    CERTIFVi 

□  a.    THAT    TITLE  TO  MY    FORMER  RESIDENCE  WAS  IN  MY   N  AM  E  Ca»d/or  1*.  UM  0/ a  MaWf  o/ Br  t 
THAT  IT  WAS  IN   FACT  MY    RESIDCNCC  WHILE    AT  MY    OLD  OFFICIAL   STATION. 

BMtftete  family)  and 

1       1  b.    THAT    TITLE   TO   THE   PROPERTY    IDENTIFIED  ABOVE    AS  MY    NEW  RESIDENCE   IS  IN  MY    NAME 
m,mh,r  of  my  immdiat,  fanilr)  and   that   it  is  my    residence   at  my   new  OFFICIAL  STATION 

and/or  ikt  nam,  of  a 

3.      TOTAL     AMOUNT    CLAIMED   ^Som   0/ 

s„tton  lAI  aitd/cr  IB»,  aiove) 

% 

4.    SIGNATURE  OF  PAYEE 

t.    DATE 

III 

•APPROVAL 

.  IS  APPROVED  AS  (EING  RIMOHAaLC  AMD  CUSTOMARY  IN  THE 

LOCALITY  WMCRC  THE  CXPCNSE  SAf  INCURRED. 

NAME  AND  TITLE  OF  ARRROVINa  OFFICER 

DATE 

CAB  Form  203  (7-67) 
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IV  .  SUMMARY  OF  BROKERAGE  FEES  AND  INCIDENTAL  COSTS 


DESCRIPTION 


AMOUNT  (DolloTM  and  eenta) 


BROKCRAOC  FCES  (The  sales  commission  paid  tn  a  kroksr  for  selUng  the  former  residence.  AImo, 
feea  for  ligting  a  rt$idMnc€  and  pay  mm  n*  far  muUipU  Ustint  service,  if  not  included  in  the  eommis' 
sion  paid  to  the  hroker) 


2.    ADVERTISING  ( Expense B  incurred  far  newspaper  and  other  advertising  when  a  direct  sale  i*  made 
wiihout  the  services  of  a  real  estate  broker) 


3.    PRCPAVMCNT  PRCMiUM  OR  CHARcc  (The  amoufii  required  ky  the  terms  of  the  security  ins^ument 
as  a  premium  or  a  charge  far  prepayment  of  a  mortgage  or  other  indebtedness  in  connection  with  the 
property) 


APPRAISAL 


e.  THE  AMOUNT  PAID  BY  THE  BUYER  FOR  PROFESSIONAL  SER^ 
CONCERNING  THE  VALUE.  STRUCTURAL  SOUNDNESS  AND  PH 
CONDITION   OF    THE    RESIDENCE 


6.    ATTORNEV'SFEE  (The  cost  of  upMtating  title  freparatory  to  saU,  prepiring  conveyance. 


OTHER  COSTS 

(Other  incidental 

costs  in  connection 

with  sale  of  forme 

residenct  and 

purchate  of  ntw 

residence)* 


LENDER'S  LOAN  ORIGINATING   FEE  (The  charge  made  by  the  mortgagee- 
lender  to  compensate  for  expenses  incurred  in  originating  and  closing  a  loan. 
This  corresponds  to  "initial  service  charge.*') 


LENDER'S  APPRAISAL   FEE  (The  mortgogee'lendtt' s  charge  for  residence 
appraisal  when  paid  as  a  separate  item  and  ntJt  included  in  the  loan  ariginatu 


APPLICATION    FEE  (The  am 
and  mortgage  loan  commitmer\ 


t  payable  to  FHA,  or  to  VA.  far  appraisal 


lECORDiNC   FEES  (Recording  fees  and  recording  taxes  or  other  charge 
ncidsnt  to  recordation:  e.g.,  mortgage  discharge  recording  fee) 


kTE    AND    FEDERAL    REVENUE    STAMPS 


SAL  Eft  OR    TRANSFER    TAXES.   MORTGAGE    TAX   (if  any) 


SURVEY  AND  PHOTOGRAPHS  (when  required  by  the  mortgage  calender,  FHA 
or  VA) 


CREDIT  REPORT  ^Cr«di<  or  factual  data  report  on  the  buyer,  if  required  by 
martgagee'lender,  FHA  or  VA) 


TITLE  EVIDENCE  (Cost  of  title  examination,  preparation  and  filing  of 
instruments,  notary  fees,  etc.) 


TITLE  INSURANCE  POLICY  (Mortgage,  or  lender's,  title  policy,  as 
distinguished  from  a  mortgagee  insurance  policy  on  life  of  the  borrower; 
owner's  title  policy;  limited  "record  title"  policy) 


CCRTiPtCATiONS  (The  cost  of  any  required  certifications  as  to  structural 
soundless  or  physical  condition  of  property,  when  required  by  mortgagee" 
Under,  FHA  or  VA) 


ESCROW  FEE  (When  billed  separately  and  not  included  in  lender's  loan 
organization  fee) 


MisCELL  ANEOus  (Such  other 
may  be  authorised) 


able  and  customary  charges  or  fees  as 


20.    TOTAL'PORMER  RESIDENCE  (Enter  in  section  tA,  item  8) 


1 .    TOTAL-NEW  RESIDENCE  (Enter  in  section  IB,  item  8) 


'  Normally,  these  expenses  are  for  the  benefit  of  the  purchaser.  However,  they  may  be  paid  by  either  the  buyer  or  the  telle 
on  local  custom  tasd  practice*  Please  note  that  some  types  of  costs  are  not  reimbursable  at  both  locations. 


1527 


EXHIBIT 
366-11 


Format  usimi  to  icgui  st  iiioculationa : 
^j*^^ ^ 

y'TfJjfll'U  CIVIL  AERONAUTICS  BOARD 

WA9MINOTON  JDL  OC    20428 


♦  Medical  Officer  in  Char>,'c 
United  States   Public  Health  .S«-rvice 
Washington^    D.C.         20024 

Dear  Sir: 

lie:       Request  for  Inoculations  for 
Name: 
Title: 
Bureau  or 
Office: 

It  is  requested  that  I  he  fef|uire(l  inoculations  be  Riven  the 

bearcr  who  will  be  travelinj;  on  official  Government  business 

for  the  Civil  Aeronautics  Board  in  the  following  area(s): 

Sincerely  yours, 

(Office  or  Bureau  head) 
*Use  name  of  doctor  in  charge,    if  known. 


INSTRUCTIONS  TO  TRAVKLKR 
(Washinfilon   Met  rc>|.ol  itan  Area) 

The  bearer  should  hand-carry  I  his  request  lo  the  United  Sl.ih  s 
Pvibiie  Health  Service,    Out-Palienl  Clinic,    Smith  BuildinR, 
Fourth  and  C  Streets,    S.  W.  ,    durinc  (lie  followinR  speril'ied  hours: 

Mondays  IhrouRh  Fridays,    !):()()  a.m.    -    10:00  a.m. 
1  :00  p.  m.    -      2:00   |).  m. 

YF.I.I.OW  FI';V1'".R  in.ieclions  are  ^;iven  only  on  Tuesdays. 
Thursdays  and  I'^ridays  from  2:4ri  p.m.    lo  4:00  p.m. 


51-146   O  -  76  -  pt.2  -  50 
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EXHIBIT 

366.12 


CIVIL  AERONAUTICS  BOARD 

WASHINGTON  OC  D  C    20428 


The  Visa  Section 
Embassy  of  (Country) 

Dear  Sir: 

(name)  .  (title) 


of (organization) plans  to  visit  (country) 

on  official  business  on  or  about  (date) and  depart  on 

or  about  (date) . 

It  is  requested  that  a  visa  be  granted  Mr. 

for  a  period  of  approximately (duration) effective 

(date) . 

Sincerely  yours, 

(Office  or  Bureau  head) 


NOTK:  This  format  may  be  used  to  request  a  visa  for  any  Board 

employee.  However,  the  format  may  vary  with  the  country. 
It  is  well  to  call  the  Embassy  and  inquire  what  they  require 
as  to  format  and  the  hours  the  Embassy  will  he  oi)en.  Send 
the  letter  by  messenger. 
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CIVIL  AERONAUTICS  BOARD 

WASHINGTON.  D.C.     20428 


EXHIBIT 

366.15-1 


IN  REPLV  REFER  TO: 


To  request  an  Official  Passport  for  CAB  Employees: 


Director,  Passport  Office 
Department  of  State 
Washington,  D.C.    2052A 

Dear  Sir: 

Please  issue  an  Official  Passport  for  (name) 

(title) who  is  proceeding  on  official  Government 

business  to   (country) ,  on  (date)       and  who  is  expected 

to  return  to  the  United  States  on  (date) .   He 

previously  held  Official  Passport  No.  which  expired 

(date) .   The  purpose  of  the  trip  is  


Sincerely, 


(Office  or  Bureau  head) 
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EXHIBIT 
366.15-11 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON.  D.C.     20/128  IN  reply  REFER  TO: 


To  request  Revalidation  of  a  Passport  for  CAB  Employees: 


Director,  Passport  Office 
Department  of  State 
Washington,  D.C.    20524 

Dear  Sir: 

Will  you  please  revalidate  Official  Passport  No. 

issued (date) to  (name) , 


(title)       and  returned  to  your  office  on 

(date)  Mr.  (name) will  be 

proceeding  to  (country) on  official  Government 

business  on  (date) and  will  return  to  the 

United  States  on  (date)  _.   The  purpose  of  the 

trip  is  to  

Sincerely, 


(Office  or  Bureau  head) 
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r  n3iH3A  ntuo 


if 
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QiWim  tNOSHU 


TI3IHJA  HOOi 


r31H3A  ■3H10 
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KXHIBIT  367.62-1 


;;':f.:,"iv''^'vr;«.'«v.«,m'.  "'""*" "'      |      motob  vtHirit  accident 
(i- e i> Rb e.  Jp atf i . '*;.':,-L. 

f   rt  k.<,UlkShiHl.lofll  I.  'TSI-U.W 


'7'lcK Uf}  ffttKA6'     ^ — --  -^^^^,:, 

||  Kt/SY  QoMpfr  pfAfirJ 

TRvnK    tip     P,>Jc\<L'-<i 


iVo  A-'  •'- 


Vj  A'C 


_  A''^  /l/.e-.. 


J'a^    S>^ith. 


'//°         IftHtf  A^L/^e. 


Li'e  it 

3a 


Bi-^'.K.r'^     __ 


1 

I' - 

— 

' "■ 

Kft-KC     t  ht.   kt-Ct    T-r  M.      A  <•    t  ^H    /A/  »a. /!_«/- 
A/t-      t-'.s   4->.,^»   too  /s>t-    tc    stop    ,M 

:;;:::i,.ii:i:.i-T;™';;-;;.:.r:;u:;.r.-::;r.; 

-    .  .  .- 

__            !'■"                 V 

' 

l^  t^ 
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EXHIBIT  367.62-11 


Standard  Form  94  (Front) 
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EXHIBIT  367.62-n 
Page  2 


Standard  Form  1)4  (Back) 


Fill  Ri 

....c. 

r 

n 

L 

J 

Thii 

office  hai  be« 

n  idviscd  Ih 

I^JU 

wilnesKd 

n  accident 

which  oc 

curred 

It  w 

M  be  helpful 

u  fully  ^ 

potsible. 

he  i^ucit 

oni  on  tht  bai:k  of  thu  later 

Yoii 

(OiirtKy  .n 

OT^plyiii^  w 

Ih  Ih 

5  rcqueil  • 

•II  be  jpp 

reciiled 

An  iddrtwed  c 

nvelopc. 

.hich 

lec^.re.  no 

poslagc. 

<  crilo«d  for 

yout  t0M.cn 

T  rcply.ng. 

Sincerely 

yoin. 

Ercl 

— 

„,„„.,„., 

(OVtK) 
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EXHIBIT 
367.  62-III 


DATA  BEARING  UPON  SCOPE  OF  EMPLOYMENT  OF  MOTOR  VEHICLE  OPERATOR 


*"       INSTRUCTIONS.     Thla  form  la  lo  bo  filled  out  by  the  operator  at  the  Ume  and  at  the  Bcene  of  the  accldeni,  lnBof< 
I  poeelble,  aid  attached  to  the  completed  Stondord  rorm  91.   Operator's  Report  ol  Motor  Vehicle  Accident. 


&  iSc  RG  £■    ^c  /!/Vr  -S 


I.     AGENCV    NAME    < 


CiuJL    AiCRcA^/^L'tiLs  Board 


t,      I  I  III     *l«g     JOB    (.L»S>lf  IL*'  IU«  ^^         .  ^ 


A. 


VKcck  one  onlrl 
.OWED 


Ch I/I/-.  C- li /\,' IS R /^ J--  S/Z/JL'tcr.:^  Ma'h- 


□  ».. 


D' 


(IdtfitmcalloT,  No.) 


a  I'  /3--r.i 


II  •Hn-  live  detail,  at  to  how  veli.ele  ii  lirlr J. 


D' 


//  ■>£.'!■  live  detaiU  and  loealton  o/  l»e  CSA  Molar  Pool. 


II  *.V0*  liAol  .i.'Iif  ily  aeiitned  the  vehicle? 


(='(''V/:  /\AL  S/^iiii^icc^  'Ua'/'j- 


D" 


VA'/^'crgr/K-       '^viLOiNC- 


A'/\  I '  /    Di:oy\  /<'  t  Ai/./i^t- 


T/cK    i^f     F--^cfrA&S   /^t     A'a^  ■:/  C>/EpAf:tM EA'-f-       ^//•■/J  i> i>.  ^c  F/<-l 


9//<-/l^       ?>:dcHAt 


Give  details: 


n^ 


ir^Fi'  e^flatnm  detail: 


D- 


'"" -"'   D' 


II  -NO-  explain. 


-^^■'^^       i^^.- 


yiioi 


/t'.'/Ci 


The  t/((oimallon  contained  \ 


■>  the  beet  of  my  knowledge  and  belief. 


^-//p./..^^.    ^//<V.4/rVyt,/A^ 


"/  -A"  -.^'3 
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Slmidard  Form  91  A  (FronI) 


'JoTOII  VIHICLI  MClOtMT 

crviL  tiHGiamr^  uj/.iuj 

"■  18?5  Connecticut  Avenue,  WojMnrton,   D.C. 

,                               ma<i  uum  »Ti  M.  •>  ■»  •  «<«■■ 

Wtahlnrton,   D.C.                                                                        "-□ 

5= T — 

' •>-                           1  v/IO/'jS  1  TueSd.y    |   3iliO  m 

.                                               D...,..»..«- 

ConstltuUo 


16th  Street  N.W, 


"^         IJone                         1        " 

|— 

■""'"■'""■" 

liont^                                  h^ 

\^ 

"~ 

H£"  IH-T-'^H;::. 

\^^   IH™"^:::. 

"*  *"•*"" 

«— , 

'""" 

""""          i^-.— - 

«o.r                                 .•*     ». 

K                  iim  netti  <1| 

176? 

"  ord 

~^ 

1.'j2         Bulck 

bed«i 

"oi^rj?? 

To™" 

«Kab 

BT.'j'Fsrjcs"'™ 

«K*o 

■" 

■* 

Ro»r  bujnpor  dented 
lid  tucklod 

and  TnuiW 

I .  ^nt  buj^icr  u)d  Crlll 

~5t 

ColTe'lTtutlon  Ave. 

Jest 

ConatltuHon  Ave. 

0     1               0 

jipii         iT^nph 

30 

0 

30 

0 

"•■•" 

Va.  322-938 

B~~       D~-.      D— - 

D-—      D~-—     B~-. 

'-"•~  None 

Hone 

Ooorce  Jones                       R" 

,lmes  CUl                           f=~ 

■"■  I4315  Q  Street  N.w. 
..QShlnRton,  D.C. 

-~  li.n   Llh  olrcet 
F.ilrr,-i,  Vlrrlnla 

7 

Ifl 

1 

Same 

DT-%Ta'2iC:^'CJ'' 


D-'iw^'t^ta— » 


tL             tnif  iiuut>iii...i 

u.     inrn...-i 

11  njmio...^ 

Dsaci-*-  — 

Q. «..»«. 

a.-™,n._ 

M... 

-   a-- 

D-B="- 

Q. .«-..«..« 

D-- 

(I-" 

—  D'CS 

O'  — 

O'ai?'*''" 

1  |.- 

*« 

D-ca« 

B-~" 

g:::zi. 

standard  Form  91A  (Bacit) 


DDD-BaS.-.»  D  feSc* 

ana  -sa.  an  ws., 
nnn  ■es-  an  •;;»■-• 
DDD   'sa"   CBU-«sa- 


oa'ttwff--- 

MM 

1  :i  1 

DD'ESS"" 

1)11 

DOKTsfja 

1 II 1 

DU'— ""•- 

uu 

D^— — 

►'one 

BQ.— "—     nn-"— — 
no — ■ —      DO-=r--" 


aa~— « 
gp'tsjajg— 


Da-S«~—    Dci-Ks""" 

UD'B.SJ"  .,„„ 

O  n '  srtitsuef     '     '" 


S  a  — 

DD'- 

r„ 

56' DD'— ~ 

DD'——     HD'  — 

36 

D  D"— — 

»- 

■'>ed"  was  slopped  Ic  make  a  left  hand  lum  zl'ter 
Clvlj\g  proper  hand  signal.  Car  2  hit  "Fod"  Irt  tho 
ri'ir  &s  ho  was  unable  to  atop. 


1  II  1 

13— "'• 

nn 

a~  — 

nil 

1 II . 

1  h : 

ejr~i-- 

1  1 1 

ni  1 

1 II 1 

=u"M- 

1  M  1 

;assj-— 

(III 

nn 

111! 

paris:" 

1  HI 

1  il  1 

ijii 

a^M- 

1  11  1 

E;:cre:  — 

1 1;  1 

sssr-  - 

:  ;i  1 

osnur 

1 1(1 

1 II 1 

«»-» 

ua 

v^ 

M± 


.t,iP    l~i.i.f. 


vl     9/11/M 
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Standard   Form    I  I 
7  CAO  5100 
1164-207 


EXHIBIT    367A.21 
CLAIM  FOR  REIMBURSEMENT  FOR  Voucher  No  _ 

EXPENDITURES  ON  OFFICIAL  BUSINESS 


Schedule  No. 


Agency  . 


Civil  Aeronautics  Board 


Name  of  claimant 


1825   Conn.    Ave.,  N.W. ,   Wash.,   D.C. 


20428 


Indicate  by  applicable  letter,  in  column  2  below,  whether  expenditure  was  for  (a)  local 
travel  or  (b)  telephone  or  telegraph.      Miscellaneous  expenditures  must  be  specified  in  detail 


Code 

From 

tMilcage  Rate « 

Ainount  Claimed 

'^3 

Speedometer 
Reading! 

No    of 
Milei 

Mileage 

•Fare  or 
Toll 

Tip  i 

MlK 

5/31 

Universal  Bldg. 
Senate  Office  Bldg. 

Senate  Office  Bldg. 
.Universal  Bldg. 

t 

1.25 

J1.25 

.15 

5/31 

»  .15 

6/1 

Universal   Bldg. 
Nat'l  Bur.    Stds. 

Nat  '1  Bur.    Stds. 
Universal  Bldg. 

1.25 
1.25 

.15 

6/1 

.15 

Subtotals  from 
(SIGN  ORIGINAL  ONLY) 

Grand  toUl-»- 

reverse ►■ 

*5.60 

5.00 

.60 

I  certify  that  this  claim  is  correct  and  proper  and 
that  payment  or  credit  has  not  been  received. 

A 

for 

pproved,    2ts    adva 
2   5. 60 

ntageous    to    the    Government, 

6/1/73                CL/^  y9^,LJ^ 

(Dau)                           (/         ( Signatuti'o}  clatmanl ) 

(DaU)                                              (Appromg  Offiar) 

ACCOUNTING  CLASSIFICATION 

Pursuant 
this  voucher 
amount  of 

o  authority  vesK 
is  correct  and  pr 

d  in  me,  I  certify  that 
oper  for  payment  in  the 

(DaU/                                  (AuOunitd  Ctrtifymt  Qg-ar) 

Paid  by  c 

fii-rt    Nn 

n^r-ritnvl    in    ra«Vi     t 

(Dalt)                                                 (Siftatun) 

'Iffaie  claimed  exceeds  charge  /or  one  person,  the  rmmber  of  addtttonal  persons  accompoJtytng  claimant  wiU  be  tkmm  foikwing  applicable  fare. 
^if  pniate  auiomobiU  u  used,  show  speedometer  readings  at  beginning  and  end  of  tnp  and  number  o/mtles  and  rate  per  mite. 
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CLAIM  FOR  REIMBURSEMENT  FOR 

EXPENDITURES  ON  OFFICIAL  BUSINESS 

(Centinuad) 


Dale 

19 

Codt 

From 

To 

tMileanc  Rale         < 

Amount  Claimed 

Spe«domeier 
Reading* 

No    of 
Milei 

Mileage 

•Fare  or 

Toll 

Tip  & 

t 

t 

I 

- 
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STAl^DARD   FORM    1012 

August   1970 

Tide  7.  GAO  Manual 

1012-11  J 


TRAVEL  VOUCHER 


EXHIBIT 
367A.32-I 


lEPARTMENT   BURKAU   OR  ESTABUSHMtNT 

CIVIL   AERONAUTICS    BOARD 

VOUCHER  NO 

PAYEES  NAME 

John   Doe 

SCHEDULE   NO 

MAILING  ADDRESS  (iKltdimt  ZIP  CaJtl 

123  Central  Avenue 
Bethesda,   Maryland 

PAID  BY 

OFFIClAl  DUTY  STATION 

Washington,   D.C. 

RESIDENCE 

FOR  TRAVEL  AND  OTHER  EXPENSES 

FROM  (DATE  1                              TO  (DATE) 

1/1/73                    1/8/73 

TRAVEL  ADVANCE 

Ouau„J».g                         »      200.00 

CHECK  NO 

Aftiouni  to  be  applxd 

200.00 

TASH   PAVUFNTOFf 

APPUCABLE  TRAVEL  AUTHORIZATION(S) 

RFTFIVFn    (DATTl 

NO                                         DATE 

590                           12/31/72 

BaUnce  to  renuin 

ouucinding 

,         -0- 

TRANSPORTATION  REQUESTS  ISSUED 


AGENTS 
VALUATION 
OF  TICKET 


INITIALS  OF 
CARRIER 
ISSUING 
TICKET 


MODE.  CLASS 
OF  SERVICE. 
AND  ACCOM 
MODATIONS  • 


POINTS  OF  TRAVEL 


A3, 683, 150 


$139.00 


1/1 


Washington,   D.C. 
New  York,   N.Y. 
Chicago,    111 


New  York,  N.Y 
Chicago,  111. 
Washington,    D.C. 


*  Cintfmd  cfnct     Pmjmmt  *r  amdit  hmt  m»t  hn  nantd 


(Sifiunm  ofPtytt) 


219 


Approved.  Long  disttime  teltbbone  calls 
of  th*   * 


ctrtifitd  i 


•(Approving  Officer) 


DIFFERENCES 


Total  verified  correct  for  chuge  to  appropriacton(i) 
(initiali) 


Certifud  arrtct  amd  finfiir  fur  fMjm 


Applied  to  travel  advance  (appropriation  lymboj) 


(Authohacd  Ccmfyinf  Ofbcer) 


ACCOUNTING  CLASSIFICATION 


SINGLE  TRIP 


'  Abbrevutions  for  Pullman  accommodations:  MR.  master  room;  DR.  drawing  room;  CP,  companment.  BR.  bedroom;  DSR.  duplet  tu 
DRM.  duplex  roomenc,  SOS.  single  occupancy  section.  LB.  lower  berth.  UB,  upper  berth.  LB-UB.  lower  and  upper  berth,  S.  msi. 

**  FRAUDULENT  CLAIM-Falsiftcation  of  an  item  in  an  expense  account  works  a  forfeiture  of  the  claim  (2t  US  C.  2M4)  and  may  re 
than  tlO.OOOor  imprisonment  for  not  more  than  )  years  or  both  (18  U  S.C   287;  id   1001) 

*  "  If  long  distance  telephone  caWh  arc  included,  the  approving  othcer  must  have  been  authorued  in  writing  by  the  head  oi  the  depanrr 
IJI   U.S-C,  680a), 


,  RM,  roomenc; 
inc  of  n<M  moee 
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PREVIOUS  TEMPORARY  DUTY    (LompltN  thttt  h/<hki  onh  '/  i 
--"  -'ut/y  rtifuirni ) 


teriJ  h)  thii   louther  anJ  if  admit 


DEPARTURE  FROM  OFFICIAL  STATION 
ATI)                                                  {HOUR) 

TEMPORARY  DUTY  STATION  LAST  DAY  O 

(LOCATION! 

"  PRECEDING  VOUCHER  PERJOD 
(DATE  OF  ARRIVAL) 

DATE 

NATURE  OF  EXPENSE- 

AUTHORIZED 

MILEAGE 
RATE 1 

AMOUNT  CLAIMED 

19 

SrciOOMtTER 
RlADINCS 

No  o< 
Milk 

Mal«iCi 

SuuisriNCi 

Otmir 

•- 

• 

Grand  loul  lo  face  of  voucher         ^^^^^ 

iSubtouIi.  to  be  earned  forward  if  neteiurv  1      ^^^^^^ 

•If  per  diem  allowance*  for  member!  of  employee  s  immediate  family  are  included,  five  mcmberj'  n 
and  xf^  and  marical  status  of  children  (unless  this  information  is  shown  on  the  travel  authorization) 


.  their  relationship  to  employee. 
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SCHEDULE   OF   EXPENSES  AND   AMOUNTS  CLAIMED 


PREVIOUS  TEMPORARY  DUTY    (Compleit  rhest  h/oxii  only  if  tn  travi  : 
lilratntly  rtquirtd) 


imnudiattly  pri 


>  per  tod  tot  end  hy  this   toucher  and  if  admin 


PARTURE  FROM  OFFICIAL  STATION 
luATE)                                         (HOUR) 

TEMPORARY  DUTY  STATION  LAST  DAY  Of 
( LOCATION  1 

PRECEDING  VOUCHER  PERIOD 
(DATE  OF  ARRIVAL) 

DATE 

JanT 

NATURE  OF  EXPENSE- 

AUTHORIZED 

MILEAGE 
RATE « 

AMOUNT  CLAIMED 

SKEOOMfTEt 
R£A  DINGS 

No  Of 
Miles 

MiLEACI 

Subsistence 

Othek 

1 

LV:      Residence   @   7:00  a. in.    EST 

Taxi  -   home    to   airport    $6.00  plus    .90  tip 

6 

90 

LV:      Washington,    D.C.    @   8:00  a.m. 

AR:     New  York  @  9:15   a.m.    -   taxi   from  alrpc 

rt 

to  hotel   $2.00   plus    .30   tip 

2 

30 

3 

Taxi  -  hotel   to   airport   $2.00  plus    .30   tip 
LV:     New  York  @  6:00  p.m- 

2 

30 

AR:     Chicago   @   7:23  p.m.   -  Taxi   from  airpoi 
to  hotel   $3.00  plus    .45   tip 

t 

3 

45 

Taxi  -  hotel  to   airport    $3.00  plus    .45   tip 

3 

8 

45 

LV:     Chicago  @   6:20  p.m. 

AR:     Washington,   D.C.    @  9:00  p.m. 

Taxi   -   airport   to  home   $6.00  plus    .90   tip 
AR:      Residence   @   9:45   p.m.    EST 

6 

90 

1/1   7:00  a.m.    to   1/8  9:45  p.m.:    7   3/4  days 

Lodging  Costs  : 

N.Y.               2  nights  @  $20.25         $  40.50 
Chicago          5  nights          16.50              82.50 

Total        7  nights                             $123. 6o 

Av.    Lodging  Cost:    $123.00/7  nights  =   $17.57 
Allow,    for  meals   &  Misc.    Expenses            12. 5C 

Total                                 $30.07 

Per  Diem  Calculated                               $31.00 

Per  Diem  on  Travel  Orders                  $25.00 

Per  Diem  Allowable                                 $25.00 

Per  Diem  claimed   is  based  on  the 

average   cost    for   lodging  while  on 
official  travel  within    the   continental 

United   States  during  the  period  covered 
by  the  voucher. 

PER  DIEM:      7   3/4  days   @   $25 

193 

75 

Grand  total  to  face  of  voucher         ^^^^^ 

( Sublouls.  lo  be  cunrd  (orward  \i  nt^nuty  )     ^^^^^^ 

219.05 

193 

75 

25 

30 

*If  per  diem  allowances  for  member;  of  employee's  immediate  family  are  included,  give  membcn'  names,  their  relationship  to  employee, 
and  agtrs  and  manul  status  of  children  (unless  thts  information  is  shown  on  the  travel  authorization). 


STANDARD  FORM   1012 

Auljuit  1970 

title  7.  GAO  Minual 

loli-li; 
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TRAVEL  VOUCHER 


DEPARTMENT,  BUREAU   OR  ESTABUSHMtNT 

VOUCHER  NO 

PAYEES  NAME 

SCHEDULE   NO 

MAILING  ADDRESS  |-f>r/W/»i  ZIP  Ouk > 

PAID  BY 

OFFlCIAl  dmr  STATION 

RESIDENCE 

FOR  TRAVEL  AND  OTHER  EXPENSES 

FROM  {DATE)                              TO  (  DATE  1 

TRAVEL  ADVANCE 

OutsanJin^                                i 

CHECK  NO 

Amounl  to  be  sppl«d 

CASH  PAYUFNTOF  1                         

APPUCABLE  TRAVEL  AUTHORIZATION{S) 

NO                                          DATt 

outKinding 

1 

(S«nMUI«o<IV««) 

TRANSPORTATION  REQUESTS  ISSUED 

AGENT  S 
VALUATION 
OF  TICKET 

INITIALS  OF 
CARRIER 
ISSUING 
TICKET 

MODE  CLASS 
OF  SERVICE. 
AND  ACCOM 
MODATIONS  • 

DATE 
ISSUED 

POINTS  OF  TRAVEL 

REQUEST  NUMBER 

FROM- 

TO- 

AMOUNTT 

DolUn 

Co 

CLAIMED 

(DlR) 

(Sifn«uM<rfPly<«) 

Approved.  Long  dillamci  ultpboMi  c^lls  *rt  ctrlifitj  ai   mctllary  im  Ibt 
imttrrtt  o/  tht  Ctitmmtml. 

DIFFERENCES 

(Dite)                                                         •••(Approving  OffK«r) 

NEXT  PREVIOUS  VOUCHER  PAID  UNDER  SAME  TRAVEL  AirrHORITY 

VOUCHEK   NO                                    1  DO.  SYMSOL                                        |  DATE   (MOKrTH-YMR) 

Toul  xnicd  correct  for  cfaufe  n  •pprnpnanond) 
(ioitmli) 

CMilUd  <WT«  < W  tnftr  /tr  ^ymml. 

Applied  to  trivcl  tdvtact  (appropristioo  l^rmbol) 

NET  TO 

«               ^ 

(Dmc)                                                              (AuihoriMd  C«ti<Vio«  0«c«)                                                lluivcLC 



ACCOUNTING  CLASSIFICATION 


*  Abbrrvutions  for  Pullnun  iccommodaiu 
DR.  1.  duplex  roomectc;  SOS.  iingic  occupancy 

••  FRAUDULENT  CLAIM-F«Iiific«DOO  . 
than  1 10,000  or  imphaonmenc  for  rwc  m 

•  •  •  If  long  disunce  telephone  cAh 
(}1   U,S-C.  680a) 


.  nusier  room.  DR,  drawing  room,  CP.  companmcni.  BR.  bedrtxiin;  DSR.  duplex  ti 

LB.  lower  berth.  UB.  upper  bcnh.  LB-UB.  lower  and  upper  berth.  S.  teat. 

n  in  an  expense  account  worki  «  forfeiture  of  the  claim  (2S  U.S,C.  2)14)  and  may  r 

than  5  yearjor  boeh  (Ig  use  287.  (rf    1001) 

incluJeJ.  the  approving  officer  muK  have  been  authorized  m  writing  by  the  bead  o*  the  dcparti 


r  ageocy  to  ao  cenify 


51-146    O  -  76  -  pt.2  -  51 
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STANDAH.'^J'ORM    1012 

Tilk  7.  GAO  Manual 


TRAVEL  VOUCHER 


EXHIBIT 
367A. 32-11 


VOUCHER  NO 


SCHEDULt  NO 


MAILING  ADDRESS  nmilnjiml  ZIP  Ctdil 

123  Central  Avenue 
Bethesda,  Maryland 


OFnClAl  DUTY  STATION 

Washington,    D.C. 


FOR  TRAVEL  AND  OTHER  EXPENSES 

FROM  (DATE)  I  TO  (DATE) 

1/1/73  1/28/73 


TRAVEL  ADVANCE 

Out«.,»I,n,  1       700.00 


APPUCABLE  TRAVEL  AUTHORIZATION(S) 
NO  I      DATE 

690  12/31/72 


Amount  to  be  appird 


CASH  PAYMENT  OF  ♦_ 
RECEIVED  (DATE) 


-0- 


(S^nituR  of  Rivcc) 


TRANSPORTATION  REQUESTS  ISSUED 


AGENTS 
VALUATION 
OF  TICKET 


INITIALS  OF 
CARRIER 
ISSUING 
TICKET 


MODE.  CLASS 
OF  SERVICE. 
AND  ACCOM 
MODATIONS  • 


POINTS  OF  TRAVEL 


Transportatlcn   via  piivate   auto 


*  Ctrti/uJ  ttma      Pajmm  «r  cnAl  h*l  mtl  Ahb  mwiW 


J  ohn    Doe         (S^naniRof  Piy<e) 


$A034 


Co 

18 


Approved.  Long  dittame  teltpbo. 
imtertit  of  tbt  Gottmmtnt. 


alts  art  ctriifitd  . 


•"(Approving  Ofhcer) 


DIFFERENCES 


Toul  verified  c 
(initial) 


c  for  chufc  to  tppfoprwban(t) 


Ctni^d  nmct  sud  prt^  ftr  psjmtnt: 


Applied  to  travel  advance  (appropriacioo  fyabol) 


(Aucbohied  Ccmlyuif  Ofikcr) 


ACCOUNTING  CLASSIFICATION 


CHANGE  OF  OFFICIAL  STATION 


*  Abbreviation!  for  Pullman  accofntno<lai»ofu.  MR.  master  room;  DR,  drawing  room;  CP.  comp«rtinenc ;  BR,  bedroom;  D6R,  duptcs  ttnglc  room;  RM.  roomenc. 
DRM.  duptcK  roometre.  SOS.  tintlc  occupanqr  wctioD;  LB,  lower  bectfa,  UB.  upper  benb;  LB-UB,  lower  aitd  upper  berth;  S.  acat- 

**  FRAUDULENT  CLAIM-Faliification  of  an  item  in  an  evpenae  acoMuii  works  i  forfeiture  of  the  daim  (2t  U.S.C.  2M4)  aitd  may  reauli  la  a  fiae  of  mx  moiv 
than  $10,000  or  impnaooracot  for  not  more  than  )  ytan  or  both  ( It  U.S.C  2tT.  td.  1001). 

"  *  If  long  distance  telephone  cjIU  arc  incluUetl.  the  approving  oAcer  must  have  been  authoraed  in  writing  by  (he  head  of  cbe  department  or  ftgeiury  to  ao  certrfy 
()l  U.S.C.  680a).  * 
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SCHEDULE  OF   EXPENSES  AND   AMOUNTS   CLAIMED 


PREVIOUS  TEMPORARY  DUTY    (CompliU  ihiii  hlo.ti  only  // 
nirjililty  rtquirtd > 


(W  Uatus  immttJiuttly  pr. 


PARTURE  FROM  OFFICIAL  STATION 
_,ATI)                                             (HOUR) 

TEMPORARY  DUTY  STATION  LAST  DAY  OF  PRECEDING  VOUCHER  PERIOD 
(LOCATIONl                                                                                 (DATE  OF  ARRlVALj 

DATE 

NATURE  OF  EXPENSE- 

ALTTHORIZED 

MILEAGE 
RATE « 

AMOUNT  CLAIMED 

19 

Sniooxini 
Rkoings 

No  Of 
Malt 

MiLiACt 

SUUI^TENCC 

Othii 







__ 















1 

( 

Grand  local  fo  face  of  v 

iSublouli.  to  be  rarricd  forward 

oucher         ^^^^^ 

1 

•If  r"d'?-m  allow 
and  ages  anu  maiiMi 


I  for  members  of  employee  s  immediate  family  i 
s  of  children  ( unless  this  information  is  shown  < 


.  their  relationship  to  emplovee. 
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SCHEDULE   OF    EXPENSES   AND    AMOUNTS   CLAIMED 


PREVIOUS  TEMPORARY  DUTY    ICompUl,  llm,  hh.ts  on/,  if  ,n  lra,.J  , 
lllrjtnth  requirtdt 

'"""   '" 

midlultif  prin 

r  /<,  prr, 

U  ifiitrtd  Ay 

Ihn  lOui 

h,T  J 

nj  if  aJmin 

DEPARTURE  FROM  OFFICIAL  STATION 
(DATEl                                             (HOUR) 

TEMPORARY  DUTY  STATION  LAST  DAY  O 
( LOCATION  1 

F  PRECEDING  VOUCHER  PERIOD 
(DATE  OF  ARRIVAL) 

DATE 

„     73 

NATURE  OF  EXPENSE' 

ALTTHORIZED 
MILEMSf 

RA-re  ^i_« 

AMOUNT  CLAUSED 

Skeoometek 

RfA  DINGS 

No  Of 

MiLU 

Mileage 

Subsistence 

Otmei 

1/1 

LV:      St.    Louis,   Mo.   via  private  car  6:00  p.? 
AR:      Bethesda,   Md.                                        6:00  p.t 

1. 

802 

96 

24 

(Includes  wite   and   i  children;   Ages   1-J- 
Employee         -   2   days   @   $25.00 

■b 

50 

00 

Spouse              -   2   days   (J   518.75 
Dependents     -   2   days   @   $12.50  X  3 

37 
75 

50 
00 

1/3- 

TEMPORARY   QUARTERS  -   receipts   attached 
(See   Record  of   Temporary  Quarters   and 

786 

55 

1/28 

Subsistence  Expenses   attached.) 

TRANSPORATION  OF  HOUSEHOLD  GOODS   AND  EFFECT 
Central  Moving   &  Storage  Co.    -  Bill  of 

' 

Lading  #143-70  attached. 

Actual  weight   7800   lbs.    (certificate   attach 

id) 

(Table  1)    802   miles   @$14.18  per  hundred  wei 

!ht. 

1106 

04 

ALLOWANCES   FOR  EXPENSES   INCURRED  IN 

CONNECTION  WITH  REAL  ESTATE  TRANSACTIONS 
(See  CAB   Form  203,   Application   for  Reimburs 

>ment 

1682 

85 

of  Ejqjenses   Incurred  in  Sale/Purchase  of 
Residence) 

MISCELLANEOUS   EXPENSE  ALLOWANCE 

200 

00 

.  ., 

^ 

Grand  loul  lo  face  of  voucher                    ^ 

(Subtoull.  lo  be  cirried  forward  tf  nemb.r\  )     ^^^^^^ 

$4034.18 

96 

Ik 

949 

05 

2988 

89 

•If  per  diem^lU-»wanc«  for  member?  of  emplo 
and  »fici  ar»d  matiul  »atus  of  children  (unless  thi 


r's  immediate  familv  are  included,  give  members'  names,  their  reUtionship  to  cmployte. 
nformation  is  shown  on  the  travel  authorization). 
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STANDARD  vpRM   1012 


TRAVEL  VOUCHER 


■•ARTMENT   BURtAU  OR  ESTABLISHMtNT 

VOUCHER  NO 

PAYEES  NAME 

iCHtDL'lt    NO 

MAILING  ADDRESS  (IwcluMmt  ZIKMil 

PAID  BV 

OFFICIAL  DUTY  STATION 

RESIDENCE 

FOR  TRAVEL  AND  OTHER  EXPENSES 
FROM  IDATEI                              TO  i  DATE  1 

TRAVEL  ADVANCE 

Outttanding                                      % 

CHECK  NO 

Amount  lo  hr  spplwd 

CASH  PAVMFNTOF  f 

APPUCABLE  TRAVEL  AirrHORIZAnON(S) 

RFCFfVFn   iriATF) 

NO                                          DATE 

Bjlincf  to  rrtium 
outHanding 

1 

(S^natuivof  Ptyw) 

TRANSPORTATION  REQUESTS  ISSUED 

TRANSPORTAinON 

AGENTS 
VALUATION 
OF  TICKET 

INITIALS  OF 
CARRIER 
ISSUING 
TICKET 

MODE  CLASS 
OF  SERVICE. 
AND  ACCOM 
MODATIONS  • 

DATE 
ISSUED 

POINTS  OF  TRAVEL 

REtjIlEST  NUMBER 

FROM- 

TO- 

AMOUNT 

DolUn 

Co 

CLAIMED 

(Dair) 

(Signature  o(9vfet) 

Approved.  Long  dislumt  ttltphont  calls  art  ctrtifitd  ms  mrcestary  in  tht 
imitrtit  of  tht  Goitmmtnt. 

DIFFERENCES 

(Date)                                                         •••(Approving  Oflxer) 

NEXT  PREVIOUS  VOUCHER   PAID  UNDER  SAME  TRAVEL  AUTHORITY 
VOUCHEH  NO                                    loo    SYMBOL                                        j  DATE    (  MONTH-YEAH  ) 

Total  verified  correct  for  charge  to  appfopnacioa(i) 
(initiala) 

CfrttJM  nmtt  smd  ptop*r  for  pnymtmt. 

Applied  to  travel  advance  (approprialioo  lytnbol) 

NET  TO 

* 

(DiK)                                                              (AudiotuedCem^ttigOfliMr)                                                IHAVtLeii 

ACCOUNTING  CLASSIFICATION 


1  for  Pullman  accommodations    MR.  master  room.  DR.  drawhg  room,  CP.  compartment,  BR.  bedroom;  DSR.  duplex  Mr 
.  SOS.  single  occupancy  section;  LB,  lower  berth,  UB,  upper  benh,  LB-UB,  lower  and  upper  berth;  S,  icat. 
••  FRAUDULENT  CLAIM-Falsihcation  of  an  item  in  an  eipenae  account  works  a  forfeuute  of  the  cUim  (J8  U.SC.  ]SI4|  and  may  a 
than  tlO.IWO  or  imprisonment  for  not  more  than  5  yean  or  both  (18  USC   287,  ui    1001) 

?lephone  cjlls  arc  included,  the  approving  othcer  must  have  been  autfiorized  in  writing  by  the  head  ai  the  dcpartn 


-  ()i  use.  6euj) 
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STANDARD  FORM   1012 

Augusi    1970 
Tiilf  ',  GAO'  N.jniul 


TRAVEL  VOUCHER 


EXHIBIT 
367A.32-III 


VOUCHER  NO 


MAILING  ADDRESS  ( Imiluding  ZIP  Cadt I 

12  3  Central  Avenue 
Bethesda,  Maryland 


OFFICIAL  DUTY  STATrON 

Washington,   D.C. 


FOR  TRAVEL  AND  OTHER  EXPENSES 

FROM  (DATE)  I  TO  (DATE) 

1/16/73  1/29/73 


TRAVEL  ADVANCE 


CHECK  NO 


APPUCABLE  TRAVEL  AUTHORIZATION (S) 
NO  I      DATE 

890  12/31/72 


Amount  lo  be  applied 


300 .  00 


300.00 


CASH  PAYMENT  OF  |_ 
RHCEIVED  (DATE) 


(Sigfutuic  of  Pivec) 


TRANSPORTATION  REQUESTS  ISSUED 


AGENTS 
VALUATION 
OF  TICKET 


INITIALS  OF 
CARRIER 
ISSl'lNG 
TICKET 


MODE  CLASS 
OF  SERVICE. 
AND  ACCOM 
MODATIONS  • 


POINTS  OF  TRAVEL 


TO- 


A3, 346, 563 


$423 


1/14 


Washington,  D.C. 

and 

Coppenhagen,  Denmark 
Czechoslovakia;  L 


Vienna,  Austria 
return  via 
;   Prague, 


Paymnt  *r  endtt  hMi  a*/  Amb  ntttttJ 


John     UOe       (Signanuc  of  hy«) 


$349 


Approved.  Long  dhtanct  tetepho^ 
inltrtil  of  the  Goi-ernment. 


tified  , 


•(Approving  Officer) 


DIFFERENCES 


Total  verified  c 
(mituU) 


t  for  charge  to  ippropriaciond) 


f  am  J  finfitr  for  payment 


■  (appropriation  lymbol) 


(Authorized  Certifying  Officer) 


ACCOUNTING  CLASSIFICATION 


FOREIGN   TRIP 


.  master  room.  DR.  drawing  room,  CP.  compartment;  BR,  bedroom;  DSR.  duplex  single  room.  RM. 

LB.  lower  berth.  UB.  upper  benh;  LB-UB,  lower  and  upper  bcnh;  S.  scat 
I  of  an  Item  in  an  expense  account  works  a  forfeiture  of  the  claim  (28  U  SC    2)14)  and  may  result  in  a  fine  of 
lan  ^  years  or  both  (  IB  U  S  C    2S7.  iJ    1001  ) 
ncluJcJ,  (he  approving  officer  must  hjt'C  been  authorized  in  writing  by  the  head  of  the  department  or  agency  c 


••  FRAUDULENT  CLAIM-Falsiftcai 
than  I  to. 000  or  imprisonment  for  not  mor 

*'*!■  lonfi  di^tinic  celcphone  cdlU  ai 
(Jl    use    680a). 
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SCHEDULE  OF   EXPENSES   AND   AMOUNTS   CLAIMED 


PREVIOUS  TEMPORARY  DIJTV    (CompUl,  ih,,,  hh,k,  o,h  1/  in  tn„^ 
Itlrjtiilly  Ttqutrtdj 

'•""'   "" 

miji.itth  ffifi 

r  10  piri 

J  i'Htrtd  hy 

ihii    inufhtr  j 

nj  if  aJmin 

DEPARTURE  FROM  OFFICIAL  STATION 
(DATS)                                          (HOUR) 

TEMPORARY  DUTY  STATION  LAST  DAY  O 

(UX.ATION) 

F  PRECEDING  VOUCHER  PERJOD 
(DATE  OF  ARRIVALl 

DATE 

NATURE  OF   EXPENSE' 

AUTHORIZED 

MILEAGE 
RATE                < 

AMOUNT  CLAIMED 

19 

SHIOOUtTII 
RlADINC) 

No  or 
Miles 

MiLIACi 

SuUI^TIIStCf 

OrHfi 

Grand  toul  10  face  of  voucher 

(Subtouls.  to  be  carnrd  forward  \i  nc\c-sur>  1                   ' 

'If  pel  dicr 
and  iges  and  r 


il'iuwancps  for  member!  of  employee  s  immediate  family  are  included,  give  members   names,  iheir  relationship  to  employee, 
ncal  status  of  children  (unless  this  information  is  shown  on  the  travel  authorization). 
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SCHEDULE   OF   EXPENSES  AND   AMOUNTS   CLAIMED 


PEl£VIOUS  TEMPORARY  DUTY    (CompUi,  ilm,  */«,*.  onh  if  - 

lilrucnely  rtquired) 


immedi.ilth  prior  to  perioJ  lOtertd  *»  thti   touther  and  if  admi. 


DEPARTURE  FROM  OFFICIAL  STATION 

(DATEl                                                 (HOl^R) 

TEMPORARY  DUTY  STATION  LAST  DAY  O 

1  LOCATION ) 

F  PRECEDING  VOU 
(DATE  OF  ARRIVAL 

:he 

<PERir 

D 

DATE 

NATURE  OF   EXPENSE- 

AUTHORIZIU 

MILEAGE 
RATE < 

AMOUNT  CLAIMED 

19 

RlAOfNGS 

No  Of 
Miles 

Mileage 

Subsistence 

OTHEa 

1/16 

Limo.    from  terminal    to   airport;    dep,      4:30 
LV:      Wash.,    D.C.    (IAD)    6:00   p.m.    TW   704/BE 

3.m. 
742 

3 

00 

Per  Diem     -      1/4   (?    $25 
1/4   @   $6 

6 

1 

25 
50 

1/17 

AR:      Coppenhagen,   Denmark   2:15   p.m.      ON  DUT 
Taxi   to  hotel 

1 

2 

90 

Per   Diem     -    3/4      @   $6 
1/4      @   $24 

4 
6 

00 

1/18 

Taxi    to   place   of  business   and   return 
Per   Diem 

24 

00 

2 

03 

1/19 

Taxi   to   airport 
Airport   Tax 

2 
2 

y/ 

00 
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56 
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12 
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19 
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19 
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2 

19 
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75 
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Per  Diem       -    1/2   @$24 
1/2   @$20 

12 
10 
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on 
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20 

oc 

1 
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20 
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13 

00 

62 
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20 

nn 

1 

80 
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Airport    tax 
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2 

60 

40 
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Per  Diem       -    1/2   (a$20 

10 

or 

2 

75 

1/4   @$6 
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6 

50 

Grand  total  to  face  of  vo 
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od 

59 

30 
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August  1970 

Title  7.  GAO  Manuil 

1012-lU 


TRAVEL  VOUCHER 


DEPARTMENT.  BURtAU  OR  UTABUSHMENT 

VOUCHER  NO 

.AYEE  S  NAME 

SCHEDUU   NO 

MAILING  ADDRESS  (Imlmditt  ZIP  Ct*) 

PAID  BV 

OFFICIAL  DLTTV  STATION 

RESIDENCE 

FOR  TRAVEi.  AND  OTHER  EXPENSES 
FROM  ( DATE )                           TO  ( DATE  1 

TRAVEL  ADVANCE 
Outsanding                                t 

CHECK  NO 

Amount  to  be  applvd 

CASH  PAYUFNTOF  % 

APPUCABLE  TRAVEL  AUTH0RIZAT10N<S) 

RH-FIVPn   inATT) 

NO                                         DATE 

BaUncr  to  rcrrtAm 
ou.«.„dm. 

t 

(S^muRofPlyM) 

AGENTS 
VALUATION 
OF  TICKET 


INITIALS  Of 
CARRIER 
ISSUING 
TICKET 


MODE  CLASS 
OF  SERVICE. 
AND  ACCOM- 
MODATION'  • 


POINTS  OF  TRAVEL 


*Cmt4Hdctnmt.     ftij—f  tt  embt  hat  ml  *f  mmttd 


(SifiiMure  of  ftyec) 


Approved.  Lvmg  distamt  uUpbomt  ca/U  art  ttrtified 
imitmt  #/  iht  Gmitrnmtat. 


n  '<•  >l»    DIFFERENCES: 


PAID  I 


•"(Approving  Oflker) 


Total  vended  ctvrect  for  ch«i(c  c 
(iniiMlt) 


Orti/ud  amcl  mhI  fnfft  ftr  pmymmt: 


Applied  to  travel  adTaace  (appropriaboo  lyrabol) 


( Authonxed  Cerrtfying  Officer) 


ACCOUNTING  CLASSinCATION 


•  Abbreviations  for  Pullnun  •ccomtnodations    MR.  master  toom,  DR.  drawing  room.  CP.  companraeni.  BR.  bedroom.  DSR.  duplei  ungle  room,  KM. 
DRM.  ibplei  roomene.  SOS.  single  occupancy  section.  LB.  lower  berth.  UB.  upper  berth.  LB-UB.  lower  and  upper  benli.  S.  tai. 

"  FRAUDULENT  CLAIM-Falsificaoon  of  an  uem  in  an  ntpense  account  works  a  forfeiture  of  the  claim  (21  US  C    J5U)  and  nuy  teiull  m  a  ilM  of  t 
than  tlO.UM  or  impnaonment  for  not  more  than  )  years  or  both  <  18  U.S.C.  2117;  uj   tOOl ). 

•••I.  .ong  du.  .ice  telephone  cjlls  are  included,  the  approving  odicer  must  have  been  authorued  in  writing  by  the  head  of  the  department  or  ageiscy  to 
()1  use   MOal  ■•  »  •     '  r-  ••     I 
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EXHIBIT 

367A.A2 


REQUEST  FOR  TRAVEL  ADVANCE 


SUBMIT  AN  ORIGINAL  AND  1  COPY  TO  THE  ACCOUNTING  SFCTION,   B-  1( 
AT  LFAST  5  WORKING  DAYS  BEFORE  DEPARTIIRF, 


If  trip  travel,    and 
travel  authorization  is 
submitted  with  this 
request  for  an  advance 
AccountinR  Section 
will  insert  No.    here 


r.Mni.l.l 

<■  l)oth 

<)(> 

cs 

ordinal 

only  m 

ust 

he- 

s.unrd 
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BRIEF  FOR  RESPONDENT 


IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  74-1945 


AVIATION  CONSUMER  ACTION  PROJECT, 

Petitioner, 

V. 

ROBERT  D.  TIMM,  ET  AL, 

Respondents. 


ON  PETITION  FOR  REVIEW  OF  AN  "ORDER' 
OF  THE  CIVIL  AERONAUTICS  BOARD 


GLEN  M.  BENDIXSEN 

Associate  General  Counsel 
Litigation  and  Research 


ROBERT  L.  TOOMEY 

JAY  L.  VyiTKIN 
Attorneys 

Civil  Aeronautics  Board 
Washington,  D.C.  20428 


THOMAS  E.  KAUPER 

Assistant  Attorney  General 


CARL  D.  LAWSON 
Attorney 

Department  of  Justice 
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IN  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  74-1945 


AVIATION  CONSUMER  ACTION  PROJECT, 

Petitioner, 

V. 

ROBERT  D.  TIMM,  ET  AL. , 

Respondents , 


BRIEF  FOR  RESPONDENT 


COUNTERSTATEMENT  OF  THE  ISSUES  PRESENTED 

■Section  1002(a)  of  the  Federal  Aviation  Act  authorizes  the  filing 
of  complaints  with  the  Civil  Aeronautics  Board  "with  respect  to  any- 
thing done  or  omitted  to  be  done  by  any  person  in  contravention  of  any 
provision  of  this  Act  or  any  requirement  established  pursuant  thereto." 
Invoking  Section  1002,  petitioner  filed  a  complaint  which  named  the 
then  chairman  of  the  Board  as  a  respondent  and  requested  the  Board  to 
"initiate  and  conduct  an  investigation"  to  determine  whether  he  had 
violated  the  Board's  regulations  governing  standards  of  conduct  and  to 
"impose  such  sanctions,  orders  or  other  relief  including  removal,  as 
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may  be  appropriate."   The  Board  in  substance  declined  to  institute 
such  a  proceeding  on  grounds  that  (1)  the  chairman's  public  state- 
ments and  the  pendency  of  congressional  investigations  concerning 
the  matters  alleged  made  any  Board  action  or  sanction  unwarranted 
and  inappropriate;  (2)  Section  1002(a)  does  not  contemplate  investi- 
gations to  determine  whether  sanctions  should  be  imposed  upon  Board 
officials;  and  (3)  the  Board  lacks  authority  to  take  adverse 
personnel  action  against  one  of  its  members.   The  Board  did  not 
reach  the  question  of  whether  the  chairman  should  be  disqualified 
to  participate  in  particular  matters  by  reason  of  the  conduct 
involved,  pointing  out  that  diqualif ication  does  not  constitute  a 
"sanction"  and  that  issues  of  disqualification  should  be  determined 
in  the  context  of  individual  proceedings. 

The  basic  question  presented  is  whether  under  all  the  circum- 
stances here  involved,  the  Board  erred  in  declining  to  proceed 
against  its  chairman  in  an  enforcement  proceeding.   The  subsidiary 
legal  issues  are: 

(1)  Whether,  assuming  the  applicability  of  Section  1002(a) 
the  Board  abused  its  obvious  discretionary  authority  to  dismiss 
complaints  filed  under  that  section; 

(2)  Whether,  Section  1002(a)  contemplates  proceedings  against 
Board  members  for  the  imposition  of  sanctions  upon  them. 
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COUNTERS TATEMENT  OF  THE  CASE 

On  August  19,  1974,  the  Aviation  Consumer  Action  Project  (ACAP) 

filed  a  complaint  and  request  for  investigation  with  the  Civil 

Aeronautics  Board  (App.  2-3).   The  complaint  which  named  the  then 

chairman  of  the  Board,  Robert  D.  Timm,  as  the  respondent,  recited 

that  Mr.  Timm  and  his  wife  had,  from  June  7  to  June  9,  197A,  been  the 

guests  of  United  Aircraft  Corporation  (UAC)  for  an  all-expense  paid 

weekend  trip  to  Bermuda,  and  that  high  officials  of  several  aircraft 

1/ 
manufacturers  and  air  carriers  had  also  been  present  on  the  trip. 

It  further  recited  that  UAC  is  itself  subject  to  the  Board's  regulatory 
jurisdiction  by  virtue  of  an  ownership  interest  in  SFO  Helicopters, 
Inc.;  that  UAC  has  been  or  is  a  party  to  one  or  more  Board  pro- 
ceedings; and  that  as  a  manufacturer,  supplier  and  lessor  of  aircraft, 
engines  and  related  equipment  to  air  carriers  subject  to  the  Board's 
jurisdiction,  UAC  has  interests  which  v.ould  be  affected  by  the  outcome 
of  various  Board  proceedings  and  hence  by  Mr.  Timm's  performance  of 
his  official  duties.   ACAP  alleged  first  that  acceptance  of  this 
hospitality  violated  Section  370.735-21  of  the  Board's  Special 
Regulations  on  Employee  Responsibilities  and  Conduct 


1^/  ACAP  listed  the  following  other  companies:   Boeing  Commercial 
Aircraft  Co.;  Trans  World  Airlines,  Inc.;  Pan  American  World  Airways, 
Inc.;  Braniff  Airways,  Inc.;  and  Western  Air  Lines,  Inc. 


51-146  O  -  76  -  pt.2  -  52 
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2/ 
(14  C.F.R.  370.735-21).     Secondly,  it  contended  that  the  chairman 

had  engaged  in  conduct  prejudicial  to  the  Government  and  had 

adversely  affected  public  confidence  in  violation  of  14  C.F.R.  370. 

735-55.     Finally,  it  asserted  that  the  chairman  had  failed  to 

maintain  the  highest  standard  of  ethical  conduct  in  violation  of 

A/ 

14  C.F.R.  370.735-13.     On  the  basis  of  these  allegations  petitioner 
requested  the  Board  to  initiate  a  prompt  investigation  pursuant  to 
Section  1002(a)  of  the  Act,  and  to  impose  "such  sanctions,  orders  or 
other  relief,  including  removal,  as  may  be  appropriate"  (App .  4). 
By  letter  of  August  23,  1974,  the  Board's  managing  director 
(respondent  Harry  J.  Zink)  replied  to  the  complaint  pursuant  to 
authority  granted  to  him  by  Section  276  of  the  Public  Portion  of  the 


Ij      Section  370.735-21  provides  that,  subject  to  exceptions  set  forth 
in  370.735-22,  an  employee  shall  not  "solicit  or  accept,  directly  or 
indirectly,  any  gift,  gratuity,  favor,  entertainment,  loan,  or  any 
other  thing  of  monetary  value,  from  a  person  who:   (a)  has,  or  is 
seeking  to  obtain,  contractual  or  other  business  or  financial  relations 
with  the  Board;  (b)  conducts  operations  or  activities  that  are  regulated 
by  the  Board;  or  (c)  has  interests  that  may  be  substantially  affected  by 
the  performance  or  nonperformance  of  the  employee's  official  duty." 
_3/  Section  375.735-55  provides  in  pertinent  part  that  an  employee 
"shall  not  engage  in  criminal,  infamous,  dishonest,  immoral,  or 
notoriously  disgraceful  conduct,  or  other  conduct  prejudicial  to  the 
Government.   An  employee  shall  avoid  any  action  *  *  *  which  might  result 
in,  or  create  the  appearance  of  *  *  *  (f)  affecting  adversely  the 
confidence  of  the  public  in  the  integrity  of  the  Government." 
kj     Section  370.735-13  provides  in  pertinent  part  that  "the  Board  requires 
that  its  employees  adhere  strictly  to  the  highest  standard  of  ethical 
conduct  in  all  their  social,  business,  political  and  other  off-the-job 
activities,  relationships,  and  interests  as  well  as  in  their  official 
actions ." 


1561 


-  5  - 

5/ 
Civil  Aeronautics  Board  Manual.    At  the  outset  the  director 

explained  that  the  original  designation  of  a  docket  number  to  ACAP's 
complaint  by  the  Board's  docket  section  had  been  in  error  because 
"the  Board's  Rules  of  Practice  (14  C.F.R.  302  et  seq,)  are  deemed  to 
be  applicable  only  to  those  proceedings  before  the  Board  which  involve 
its  transportation  regulatory  functions,  and  do  not  encompass  inde- 
pendent proceedings  against  officers  or  employees  of  the  Board  for  the 
imposition  of  sanctions  against  them."  (App.  6).   Instead,  he  emphasized 
that  "the  determination  of  whether  any  such  action  shall  be  taken  against 

a  Board  official  is  deemed  to  be  an  administrative  matter  to  be  dealt 
with  in  accordance  with  personnel  rules  and  policies,"  (Ibid. ) 

The  director  then  turned  to  the  merits  of  the  complaint  and 

upon  deliberation,  concluded  that  there  was  no  warrant  for  referral 

of  the  matter  to  the  Board's  Bureau  of  Enforcement  for  investigation 

or  for  any  action  of  his  own.   With  respect  to  the  request  that 

sanctions  be  imposed  upon  the  chairman,  he  concluded  as  follows  (App.  7): 


_5/  The  Manual  is  a  volume  of  materials  designed  to  deal  with  internal 
management  of  the  CAB  as  an  agency  in  matters  other  than  the  sub- 
stantive aspects  of  its  regulatory  functions.   Section  276  of  this 
Manual  provides  that  "[a]ll  complaints  alleging  misconduct  on  the 
part  of  officers  or  employees  *  *  *  originating  *  *  *  outside  the 
Board  will  be  submitted  to  the  Executive  Director  *  *  *."  The 
Manual  also  grants  the  director  discretion,  where  circumstances 
warrant,  to  refer  complaints  to  the  Board's  Bureau  of  Enforcement, 
which  is  delegated  authority  under  Section  2  76.3  of  the  Manual  to 
investigate  each  complaint  promptly  and  confidentially.   In  any 
event,  under  Section  276.4,  the  Executive  Director  (now  the  managing 
director)  is  given  the  authority  to  determine  whether  all  allegations 
have  been  substantiated  and  what  further  action  is  required  (See 
App.  9  and  10). 
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"*  *  *  I  am  advised  that  the  sanctions  provided 
by  the  Federal  Aviation  Act  for  violation  of  the 
Board's  substantive  regulations  have  not  been 
regarded  as  applicable  to  the  violations  of  the 
standards  which  the  Board  has  established  for 
the  conduct  of  its  personnel.   Rather,  the 
consequences  of  any  violation  of  the  Board's 
rules  governing  employee  responsibility  or 
conduct  have  been  deemed  to  be  restricted  to 
possible  adverse  personnel  action.   See,  e^.^. 
Hearings  before  the  Permanent  Subcommittee  on 
Investigation  of  the  Committee  on  Government 
Operations.   United  States  Senate,  85th  Cong., 
1st  Sess.,  May  21,  1957,  pp.  201,  202." 

The  director  further  concluded  that  the  chairman  obviously  could  not 

be  removed  from  office  or  disciplined  through  application  of  the 

Board's  internal  personnel  procedures  because  Board  members  are  subject 

6/ 
to  removal  only  by  the  President.     He  also  noted  that  the  Special 

Subcommittee  on  Investigation  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce  had  been  investigating  the  matter,  and  that 
Chairman  Timm  had  already  advised  Chairman  Staggers  of  the  Special 
Subcommittee  of  the  circumstances  surrounding  his  trip.  In  all  of 
these  circumstances,  Mr.  Zlnk  concluded  that  it  would  be  "inappro- 
priate and  unwarranted"  to  recommend  any  personnel  action  or  to 

v 

entertain  the  complaint  even  If  he  were  in  a  position  to  do  so  (Ibid.) . 


bj     Section  201(a)(2),  49  U.S.C.  1321(a)(2),  provides  that  "members  of 
the  Board  may  be  removed  by  the  President   for  inefficiency,  neglect 
of  duty,  or  malfeasance  in  office." 

Ij     At  the  time,  the  Committee  on  Interstate  and  Foreign  Commerce  was 
the  House  committee  with  general  jurisdiction  over  Civil  Aeronautics 
Board  matters.   Following  newspaper  reports  on  Mr.  Timm's  Bermuda 
trip,  the  chairman  of  the  committee  (and  of  its  Subcommittee  on 

(Footnote  continued) 
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On  August  27,  1974,  ACAP  filed  a  petition  with  the  Board 
seeking  review  of  Mr.  Zink's  action  (App.  10-16),   It  reiterated 
its  contention  that  its  complaint  could  properly  be  made  within  the 
literal  language  of  Section  1002(a)  of  the  Act.   It  also  took  issue 
with  Mr.  Zink's  view  that  sanctions  could  only  be  imposed  against 
Board  officials  and  employees  under  the  civil  service  laws. 
Thus,  ACAP  argued  that  the  Board  could  use  its  power  under  Section 
1002(c)  after  an  appropriate  investigation  to  issue  an  order 
compelling  the  Chairman  to  comply  with  the  Regulations  on  employee 
conduct  or  disqualify  him  from  sitting  in  proceedings  which  appeared 
to  jeopardize  his  appearance  of  impartiality  or  the  public's 
confidence  in  the  agency's  integrity.     ACAP  also  contended  that 
the  Board  had  inherent  power  to  to  deal  with  misconduct  in  its  own 


Footnote  continued — 


Investigations),  Representative  Staggers,  wrote  to  Mr.  Timm  to 
inquire  as  to  the  accuracy  of  the  reports.   This  inquiry  led  to  an 
exchange  of  letters  between  Mr.  Timm  and  Mr.  Staggers  regarding  the 
details  of  the  trip  and  its  propriety  (see  App.  41-65),  and  culminated 
in  hearings  on  the  matter  before  the  subcommittee  on  November  26,  1974. 
Since  then.  House  jurisdiction  over  the  Board  has  been  transferred  to 
the  House  Committee  on  Public  Works  and  Transportation).   The  staff  of 
that  committee  is  also  informally  investigating  various  aspects  of 
the  matter. 

%l      Section  1002(c)  [49  U.S.C.  1428(c)]  provides  that  the  Board  may, 
after  hearing  in  an  investigation  instituted  upon  complaint  with 
respect  to  matters  within  its  jurisdiction,  "issue  an  appropriate 
order  to  compel  such  person  to  comply  therewith." 
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house.   Finally,  contending  that  Section  276  of  the  Manual  did  not 
bar  such  a  proceeding,  ACAP  also  urged  the  Board  to  conduct  an 
enforcement  proceeding  so  that  the  question  of  disqualification 
could  be  litigated  once  and  for  all. 

On  September  10,  1974,  the  Board's  Secretary,  respondent  Holland, 
sent  a  letter  to  ACAP's  attorney,  advising  that  no  Board  regulation 
provides  for  the  filing  of  the  "petition  for  review"  (App.  17).   For 
this  reason,  Mr.  Holland  wrote,  "the  Board  is  of  the  opinion  that  it 
need  not  take  any  action  on"  the  petition  (id. ) .   He  continued, 
however,  that  "the  Board  has  instructed  me  to  advise  you  that  it 
would  in  any  event  decline  to  exercise  any  right  of  review  which  it 
possesses  since  it  also  is  of  the  opinion  that  there  has  been  no 
showing  of  any  departure  by  the  Managing  Director  from  the  require- 
ments of  the  Federal  Aviation  Act  and  the  Board's  Regulations  or  any 
abuse  of  discretion  by  him"  in  not  entertaining  or  recommending  action 
on  the  complaint  (id. ) . 

With  respect  to  the  merits  of  the  issues  raised,  Mr.  Holland 

concluded  as  follows  (App.  17-18): 

"In  light  of  the  contentions  in  your  petition, 
it  may  be  stated  for  your  additional  informa- 
tion that  the  Board  is  of  the  opinion  (1)  that 
Section  1002  of  the  Federal  Aviation  Act  and 
Part  302  of  the  Board's  regulations  contemplate 
the  filing  thereunder  of  only  those  complaints 
which  are  directed  to  the  Board's  regulatory 
functions  as  contrasted  to  complaints  by  members 
of  the  public  requesting  that  sanctions  be 
imposed  upon  Board  officials  for  misconduct  and 
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that  Section  276  of  the  Public  Portion  of 
the  CAB  Manual  provides  lawful  procedures  for 
the  consideration  and  disposition  of  such 
latter  requests;  (2)  that  there  is  no  require- 
ment that  the  administrative  authority  vested 
in  the  Board's  Docket  Section  to  correct  an 
error  in  initially  accepting  your  complaint 
and  assigning  a  docket  number  to  it,  or  in  the 
Managing  Director  to  dispose  of  the  complaint, 
be  specified  in  the  Board  Regulations  setting 
forth  delegation  of  authority  to  its  staff; 
(3)  that  the  sanctions  which  lawfully  may  be 
imposed  by  the  Board  upon  one  of  its  officers 
and  employees  for  a  violation  of  the  Board's 
rules  of  conduct  are  restricted  to  possible 
adverse  personnel  action,  but  that  the  Board 
lacks  authority  to  take  adverse  personnel  action 
against  one  of  its  members  or  to  remove  him 
from  office;  and  (4)  that  disqualification  by 
the  Board  of  one  of  its  members  neither 
represents  adverse  personnel  action  nor 
constitutes  a  sanction  against  the  member, 
and  that  questions  concerning  the  disqualifi- 
cation by  the  Board  of  a  member  are  for 
consideration  in  accordance  with  the  Board's 
rules  at  an  appropriate  time  in  the  context 
of  the  particular  proceeding  involved.   In 
this  connection,  it  should  be  noted  that  the 
Chairman  already  has  removed  himself  from 
participating  in  proceedings  involving  United 
Aircraft  Corporation." 

ARGUMENT 

Introduction 


The  basic  thrust  of  ACAP's  argument  is  that  the  Board  has  the 
responsibility  for  maintaining  its  own  integrity,  and  that  where,  by 
hypothesis,  one  of  its  members  violates  regulations  governing  the 
conduct  of  its  employees  (including  members) ,  the  Board  is  "under  an 
obligation"  (Br.  32)  to  institute  formal  enforcement  proceedings 
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under  Section  1002  looking  to  the  imposition  of  "sanctions"  (Br.  34) 
against  the  meinber.   Apparently  having  come  to  realize  that  the 
President  alone  has  the  power  to  take  "adverse  personnel  action" 
against  a  member  of  the  Board  (Section  201(a)(2);  Br.  34),  ACAP 
asserts  that  the  Board  nevertheless  was  obliged  to  institute  a  pro- 
ceeding to  consider  such  "sanctions"  (id.)  against  Mr.  Timm  as  (a)  a 
cease  and  desist  order;  (b)  a  report  to  the  President  "for  possible 
removal"  of  Mr.  Timm  under  Section  201(a)(2),  or  a  report  to  Congress 
"for  consideration  in  impeachment  proceedings;"  or  (c)  the  dis- 
qualification of  Mr.  Timm  from  participation  in  Board  proceedings. 

We  think  that  the  Court  need  not  reach  the  various  legal 
questions  inherent  in  these  contentions  in  order  to  dispose  of  this 
case.   Even  if  one  assumes  that  Section  1002  affords  a  mechanism  for 
vindication  of  the  rules  of  employee  conduct  by  the  imposition  of 
such  "sanctions"  in  an  appropriate  case,  the  Board's  determination  that 
such  action  woyld  be  "inappropriate"  (App.  7)  in  this  case  was  a  wholly 
reasonable  exercise  of  its  undoubted  discretion  not  to  institute 
proceedings  on  coiqjlaints  under  Section  1002.  Without  more,  that 
should  be  an  end  of  the  matter.   We  will  nevertheless  also  show  that 
Section  1002  does  not  contemplate  the  imposition  of  sanctions  on 
Board  members. 
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1.   Assuming  the  applicability  of  Section  1002,  the 
Board's  refusal  to  institute  a  proceeding  was  an 
allowable  exercise  of  its  discretion  under  that  section. 

Section  1002  provides  that  a  Ihird-party  complaint  "may  be 
dismissed"  when  "the  Board  is  of  the  opinion  that  any  [such]  complaint 
does  not  state  facts  which  warrant  an  investigation  or  action  *  *  *." 
As  this  Court  has  recognized,  this  vests  the  Board  with  broad  dis- 
cretion, broad  enough,  indeed,  to  decline  to  institute  a  proceeding 
notwithstanding  that  the  complaint  may  be  said  to  state  a  "cause  of  action." 
Flight  Engineers  Int'l  Ass'n  v.  C.A.B.,  118  U.S.  App .  D.C.  112,  332 
F.2d  312,  314  (1964). 

In  the  initial  ruling  on  ACAP's  complaint,  respondent  Zink 
found  that  it  "would  be  inappropriate  and  unwarranted  *  *  *  to  impose 
or  to  recommend  any  adverse  personnel  action  or  other  sanctions  *  *  *" 
(App.  7).   In  rejecting  ACAP's  request  for  review  of  Mr.  Zink's  ruling, 
the  Board  found  "no  showing  of  any  departure  by  the  Managing  Director 
from  the  requirements  of  the  Federal  Aviation  Act  and  the  Board's 
Regulations  or  any  abuse  of  discretion  by  him"  (App.  17).   Assuming, 
then,  for  purposes  of  argument,  that  Section  1002  contemplates 
enforcement  action  against  Board  members  based  on  allegations  of 
violations  of  the  rules  of  conduct,  the  Board's  disposition  of  the 
matter  is  to  be  viewed  as  an  exercise  of  the  discretionary  power  granted 
by  Section  1002  not  to  institute  proceedings.   The  question,  therefore. 


1568 


-  12  - 

is  simply  whether  that  discretion  was  exercised  in  a  rational  way. 
The  answer  is  plainly  yes . 

By  the  time  ACAP  filed  its  complaint  on  August  19,  1974,  the 
Special  Subcommittee  on  Investigations  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce  had,  as  the  Board  said,  already 
"directed  an  inquiry  into  the  matter"  covered  by  the  complaint  (App.  7), 
Moreover,  as  the  Board  also  noted,  at  the  request  of  Chairman  Staggers 
of  the  Subcommittee,  Mr.  Timm  had  set  forth  in  detail  his  "observations 
*  *  *  concerning  the  propriety  of  such  a  trip  in  the  light  of  [the] 
cab's  canons  of  ethics"  (App.  43).   These  observations  were  made  in 
a  letter  to  Chairman  Staggers  on  August  20,  1974,   Mr.  Timm  stressed 
his  recognition  and  concern  "that  public  confidence  in  the  fairness 
of  our  administrative  processes  must  be  strengthened  and  maintained, 
and  as  one  vrfio  has  spent  most  of  his  life  in  public  service,  I  know 
that  we  must  all  strive  to  preserve  the  appearance  as  well  as  the 
substance  of  impartiality"  (App.  44).   Following  comments  directed 
to  ethical  questions  raised  by  specific  factual  considerations  (App. 
44-45),  Mr.  Timm  concluded  (App.  45-46): 
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"*  *  *  Had  I  been  more  perspicacious,  and 
had  I  fully  foreseen  the  implications  of  this 
trip,  I  would  never  have  participated  in  it. 
From  the  perspective  which  hindsight  provides, 
and  as  a  guideline  for  the  future  I  can  see 
that  it  was  a  mistake  to  become  involved  in 
this  matter  and  I  wish  to  express  my  regret 
that  any  actions  of  mine  should  have  become 
the  concern  of  you  and  your  Subcommittee." 

It  was  on  the  basis  of  the  feet  that  the  Staggers  Subcommittee 

had  entered  the  picture  and  of  "the  contents  of  Chairman  Timm's 

letter"  of  August  20,  that  the  Board  found  that  proceedings  on 

ACAP's  complaint  would  be  "inappropriate  and  unwarranted"  (App .  7). 

As  it  turned  out,  there  were  further  developments  along  the  same 

lines.   There  was  further  correspondence  between  Messrs.  Timm  and 

Staggers  on  the  subject  which,  as  indicated  in  the  counters tatement, 

ultimately  led  to  detailed  exploration  of  the  Bermuda  trip  and  its 

surrounding  circumstances  in  hearings  before  the  Staggers  Subcommittee. 

Moreover,  and  also  as  previously  indicated,  House  jurisdiction  over 

the  Board  has  been  transferred  to  the  Committee  on  Public  Works  and 

Transportation  and  members  of  its  staff  are  exploring  some  aspects 

of  the  matter  further. 
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In  light  of  this,  it  surely  was  not  unreasonable  for  the  Board 
to  conclude  that  it  would  be  "inappropriate  and  unwarranted"  to 
institute  a  proceeding  on  the  ACAP  complaint.   At  the  time  it  refused 
to  do  so,  a  congressional  committee  having  general  oversight  jurisdiction 
of  the  Board  had  already  directed  an  inquiry  into  the  matters  on  which 
the  complaint  was  based,  and  Mr.  Timm  had  already  conceded  that  "I 
should  have  declined  the  invitation"  to  take  the  Bermuda  trip.   The 
subsequent  development  of  the  congressional  inquiry  into  a  fullblown 
investigation  involving  public  hearings  and  Mr.  Timm's  concession  on 
the  record  in  that  investigation,  to  say  nothing  of  the  possibility 
that  Congress  has  not  yet  finished  with  its  probe,  serve  merely  to 
emphasize  the  reasonableness  of  the  Board's  decision.   The  short  of 
the  matter  is  that  an  arm  of  the  Government  having  jurisdiction  to 
investigate  has  done  so  and  was  doing  so  at  the  time  ACAP  filed  its 
petition  with  the  Board.   The  situation  is  thus  closely  analogous  to 
the  Flight  Engineers  case  in  which  the  Board  declined  to  institute  a 
Section  1002  investigation  into  matters  which  were  pending  in  other 
forums.   In  such  circumstances,  this  Court  ruled,  "it  cannot  be  said 
that  the  Board  has  abused  its  discretion  in  holding  a  hearing  on  the 
complaint  at  this  time"  (332  F.2d  at  317).   A  fortiori,  we  submit, 
the  Board  cannot  be  said  to  have  abused  its  discretion  in  declining  to 
institute  the  "unique"  (ACAP  Br.  1)  proceedings  requested  by  ACAP  when 
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the  entire  matter  was  under  congressional  investigation. 

The  reasonableness  of  the  Board's  decision  is  further  under- 
scored by  the  actions  which  ACAP  tells  the  Court  the  Board  might 
have  taken  at  the  end  of  the  requested  proceeding.     It  suggests, 
apart  from  the  anoraoly  of  a  cease  and  desist  order  against  a  Board 
member,  a  report  by  the  Board  to  the  President  for  his  use  in 
considering  whether  to  remove  Mr.  Timm  under  Section  201(a)(2),  or 
a  report  to  Congress  for  use  in  considering  whether  to  impeach  him. 
Still  another  "sanction",  ACAP  says,  might  have  been  Mr.  Timm' s 
disqualification  from  participating  in  Board  proceedings. 

The  suggestion  that  the  Board  should  hold  hearings  upon  which 

to  base  a  report  to  the  President  comes  down  to  this:   that  hearings 

should  be  conducted  for  the  purpose  of  giving  "advice  the  President 

has  not  asked,  tendered  at  the  demand  of  a  private  litigant,  on  a 

10/ 
subject  concededly  within  the  President's  exclusive,  ultimate  control." 

The  mere  statement  of  the  proposition  carries  its  own  answer,  as  does 

the  statement  of  ACAP's  alternative  proposition  that  a  Board  investigation 

be  held  to  report  to  Congress  on  a  matter  into  which  Congress  was  already 


9/  The  only  specific  request  for  relief  was  Mr.  Timm's  removal  (App.  4), 
As  ACAP  now  recognizes,  the  Board  has  no  authority  to  take  such  action. 
10/   C.  &  S.  Air  Lines  v.  Waterman  S.S.  Corp. ,  333  U.S.  103,  113  (1948). 
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conducting  its  own  investigation. 

Equally  bizarre  fe  ACAP's  disqualification  point.   Essentially, 
its  argument  is  that  the  Board  could  have  utilized  a  proceeding 
instituted  in  response  to  its  complaint  as  an  "umbrella"  investi- 
gation to  decide,  in  effect,  the  present  or  future  Board  business  in 
which  Mr.  Timm  would  be  able  to  participate  (App.  13-14). 

While  the  Board  does  consider  that  it  has  authority  to  disqualify 
one  of  its  members  from  participating  in  a. given  case  (and  to  that  end 
to  conduct  such  factual  inquiry  as  it  deems  appropriate) ,     the  normal 
practice  has  always  been  to  leave  the  decision  on  requests  for  disqual- 
ification to  the  challenged  member  in  the  first  instance,  subject  to 

the  ultimate  power  of  the  Board  to  settle  the  issue  if  the  decision 

12/ 
of  the  challenged  member  fails  to  settle  it.     It  is  also  customary, 

as  the  Board  said  (App.  18)  and  as  the  very  cases  cited  by  ACAP  demon- 
strate, to  consider  disqualification  questions  only  in  the  context  of 
specific  cases  in  which  the  issue  is  raised.   Colonial  Airlines,  Inc., 
supra ;  Kansas -Oklahoma  Local  Service  Case,  32  C.A.B.  557  (1960).   See 

also  North  American  Airlines  v.  C.A.B.  ,  100  U.S.  App.  D.C.  5,  240  F.2d 

13/ 
867,  874  (1956),  cert. denied,  353  U.S.  941.     Moreover,  as  the  Board 


n./   Colonial  Airlines,  Inc.,  9  C.A.B.  273  (1948). 

12/  ACAP's  own  motions  for  disqualification  reflect  awareness  that  this 

is  the  correct  way  of  proceeding.   See  App.  23,  33.   In  both  instances  the 

request  was  that  Mr.  Timm  disqualfy  himself  or,  failing  that,  that  the 

Board  disqualify  him. 

13/  Moreover,  judicial  review  of  disqualification  issues  in  connection 

with  review  of  the  final  decision  of  the  specific  case  is  the  appropriate 

and  normal  means  for  court  resolution  of  disqualification  issues.   North 

American  Airlines,  supra;  S .E .C.  v.  R.A.  Holman  &  Co.,  116  U.S.  App.  D.C. 

279,  323  F.2d  284  (1963),  cert,  denied,  375  U.S.  943.   This,  of  course, 

(Footnote  continued) 
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noted  (App.  18),  Mr.  Timm  had  already  removed  himself  from  all  pro- 
ceedings involving  UAC,  including  the  one  in  which  ACAP  had  filed  a 

14/ 
request  for  his  disqualification.     Considered  in  light  of  these 

circumstances,  and  in  light  of  the  obvious  fact  that  disqualification 

is  not  a  "sanction"  for  alleged  wrong-doings,  ACAP's  disqualification 

point,  like  the  other  actions  it  offers  as  possible  "sanctions"  the 

Board  could  have  imposed,  emphasizes,  as  we  have  said,  the  reasonableness 


Footnote  continued-- 


is  the  answer  to  ACAP's  attempt  to  draw  into  question  the  Board's  rules 
and  practices  covering  disqualification.   In  any  event,  ACAP's  observations 
on  this  score  lack  even  surface  plausibility.   The  very  cases  it  cites 
negate  its  speculation  that  a  party  might  not  "dare  *  *  *"  to  move  for 
a  member's  disqualification  (Br.  38),  or  might  be  "unaware"  (Br.  37)  of 
potentially  disqualifying  conduct  (certainly  an  unlikely  problem  in  the 
case  of  Mr.  Timm's  Bermuda  trip).   Moreover,  ACAP  is  surely  not  serious 
in  saying  that  there  can  be  no  move  to  disqualify  in  non-hearing  cases 
(Br.  36) .   While  the  regulation  specifically  providing  for  disqualification 
speaks  only  to  hearing  cases  (14  C.F.R.  302 . 18(a-l)) ,  the  rules  provide 
that  "an  application  *  *  *   for  *  *  *  a  ruling  not  otherwise  specifically 
provided  for  *  *  *  shall  be  by  motion  (14  C.F.R.  302.18(a)).   If  the 
Board  were  to  hold  that  there  is  no  way  in  which  a  party  to  a  non-hearing 
proceeding  can  assert  a  member's  disqualification,  we  have  little  doubt 
that  ACAP  would  contend  to  the  contrary  in  review  proceedings. 
14/   See  ACAP's  motion  for  disqualification  in  Dockets  26384,  24525,  and 
24593,  all  of  which  have  been  consolidated  into  a  proceeding  called  the 
Institutional  Control  of  Air  Carriers  Investigation,  and  Mr.  Timm's 
statement  that  "I  will  not  participate  in  any  matter  related  to  this  in 
any  way"  (App.  49).   In  light  of  this  latter  statement,  we  are  somewhat 
mystified  by  ACAP's  statement  that  its  motion  "has  not  been  acted  on" 
(Br.  38).   Insofar  as  it  is  addressed  to  Mr.  Timm,  it  has  been  granted. 
Insofar  as  it  is  addressed  to  the  Board,  it  is  moot. 

We  note  in  this  connection  ACAP's  reference  to  Mr.  Timm's  partici- 
pation in  the  oral  argument  in  another  case  in  which  a  motion  (filed  by 
persons  other  than  ACAP)  to  disqualify  Mr.  Tim.-n  is  still  pending  (Br.  38). 
Apart  from  the  fact  that  this  is  no  concern  of  ACAP,  there  is  no  rule 
requiring  that  decision  on  a  motion  to  disqualify  may  not  be  postponed  until 
decision  of  the  case  on  the  merits  is  announced.   Cf^.  Memorandum  of 
Mr.  Justice  Rehnquist  in  Laird  v.  Tatum,  409  U.S.  824  (1972). 
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of  the  Board's  discretionary  determination  not  to  institute  proceedings 

on  ACAP's  complaint. 

2.   Section  1002  of  the  Federal  Aviation  Act  does 
not  contemplate  enforcement  proceedings  for 
the  imposition  of  sanctions  against  Board 
employees  (including  members  of  the  Board)  for 
violation  of  Board  rules  governing  employee  conduct. 

As  indicated  at  the  outset.  Section  1002  authorizes  (but  does  not 
require)  the  Board  to  institute  enforcement  proceedings  on  complaints 
alleging  "anything  done  or  omitted  to  be  done  by  any  person  in  contra- 
vention of  any  provision  of  this  Act  [administered  by  the  Board] ,  or 
of  any  requirement  established  pursuant  thereto."  If  the  Board  finds 
in  such  a  proceeding,  "after  notice  and  hearing,"  that  the  respondent 
"has  failed  to  comply  with  any  provision  of  this  Act  or  any  requirement 
established  pursuant  thereto,"  it  may  issue  an  order  "to  compel  such 
person  to  comply  therewith"  (Section  1002(c)).   ACAP's  contention  is 
that  the  literal  language  of  these  provisions  authorizes  enforcement 
proceedings  against  Board  members  for  alleged  violations  of  Board  rules 
governing  employee  conduct. 

ACAP  cites  no  case  in  which  Section  1002  has  been  utilized  as  a 
vehicle  for  the  vindication  of  Board  rules  of  employee  conduct  and  in 
fact  it  has  never  been  so  utilized.   Similarly,  ACAP  suggests  no 
authority  for  the  proposition  that  Section  1002  could  have  been  so 
utilized,  nor  are  we  aware  of  any,  doubtless  because,  as  ACAP  admits 
(Br.  1),  this  case  is  "unique." 
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As  the  Board  pointed  out,  Section  1002  has  always  been  deemed 
to  contemplate  only  those  proceedings  which  are  "directed  to  the 
Board's  regulatory  functions  *  *  *"  (App.  17).   This  Interpretation 
is  entirely  consistent  with  settled  rules  of  statutory  interpretation. 

It  is,  of  course,  elementary  that  one  provision  of  a  statute  is 
not  to  be  read  in  isolation.   To  the  contrary,  it  must  be  read  in  the 
context  of  "the  provisions  of  the  whole  law  *  *  *    [and]  its  object 
and  policy."   Richards  v.  United  States.  369  U.S.  1,  11  (1962).   The 
over-all  "legislative  policy  and  purpose"  of  the  statute  are  what 
give  content  to  broad  and  general  terms.   Weinberger  v.  Hynson. 
Westcott  &  Dunning,  412  U.S.  609,  632  (1973).   Cf.  Alabama  Electric 
Cooperative  Inc.  v.  S.E.C. .  122  U.S.  App.  D.C.  367,  353  F.2d  905,  907 
(1965),  cert,  denied.  383  U.S.  968.   Indeed,  just  last  month  this 
Court  held  that  the  enforcement  procedures  of  the  Federal  Power 
Commission,  which  are  indistinguishable  from  Section  1002  proceedings, 
did  not  apply  to  complaints  with  respect  to  matters  not  covered  by  "the 
substantive  provisions  and  purposes  of  the  Act."  National  Association 
for  the  Advancement  of  Colored  People  v.  Federal  Power  Commission,  No. 
72-1959,  decided  February  5,  1975  (Slip  Opinion,  pp.  18,  31). 

As  in  the  case  of  the  statutes  administered  by  the  Power  Commission, 
the  "substantive  provisions"  of  the  Federal  Aviation  Act  administered  and 
enforced  by  the  Board  are,  as  the  Court  is  well  aware,  concerned  with 
public-utility-type  economic  regulation.   The  "purposes"  of  these 
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substantive  provisions,  moreover,  have  been  expressly  stated  by  Congress 

in  the  legislation  itself.   Thus,  in  Section  102,  49  U.S.C.  1302, 

Congress  set  forth  its  declaration  of  policy  for  the  Board.   "In  the 

exercise  and  performance  of  its  powers  and  duties  under  this  Act," 

Congress  decreed,  "the  Board  shall  consider  the  following,  among  other 

things,  as  being  in  the  public  interest,  and  in  accordance  with  the 

public  convenience  and  necessity: 

"(a)   The  encouragement  and  development  of  an 
air  transportation  system  properly  adapted  to 
the  present  and  future  needs  of  the  foreign  and 
domestic  commerce  of  the  United  States,  of  the 
Postal  Service,  and  of  the  national  defense; 

"(b)   The  regulation  of  air  transportation  in 
such  manner  as  to  recognize  and  preserve  the 
inherent  advantages  of,  assure  the  highest 
degree  of  safety  in,  and  foster  sound  economic 
conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation 
by  air  carriers ; 

"(c)   The  promotion  of  adequate,  economical,  and 
efficient  service  by  air  carriers  at  reasonable 
charges,  without  unjust  discriminations,  undue 
preferences  or  advantages,  or  unfair  or  destruc- 
tive competitive  practices; 

"(d)   Competition  to  the  extent  necessary  to 
assure  the  sound  development  of  an  air-transpor- 
tation system  properly  adapted  to  the  needs  of  the 
foreign  and  domestic  commerce  of  the  United  States, 
of  the  Postal  Service,  and  of  the  national  defense; 

"(e)   The  promotion  of  safety  in  air  commerce;  and 

"(f)   The  promotion,  encouragement,  and  development 
of  civil  aeronautics." 
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As  the  NAACP  case  teaches,  it  is  the  furtherance  of  these  objectives 
that  the  enforcement  procedures  of  Section  1002  are  designed  to 
achieve,  not  employee  discipline,   the  Board  was  thus  plainly  right 
when  it  said  that  "Section  1002  of  the  Federal  Aviation  Act  and 
Part  302  of  the  Board's  regulations  contemplate  the  filing  thereunder 
of  only  those  complaints  which  are  directed  to  the  Board's  regulatory 
functions,  as  contrasted  to  complaints  by  members  of  the  public 
requesting  that  sanctions  be  imposed  upon  Board  officials  for  mis- 
conduct, and  Section  276  of  the  Public  Portion  of  the  CAB  Manual 

provides  lawful  procedures  for  the  consideration  of  such  latter 

15/ 
requests  *  *  *  (App.  17). 


15/  Apart  from  judicial  authority,  ordinary  common  sense  points 
inevitably  to  the  soundness  of  the  Board's  decision.   In  the  first 
place,  when  one  thinks  of  employee  misconduct,  the  natural  response 
is  that  it  should  be  handled  internally  and  privately  (as  Section  276 
of  the  CAB  Manual  contemplates,  see  note  5  ,  supra) ,  followed  by 
appropriate  adverse  personnel  action  under  the  civil  service  laws 
if  the  charges  are  upheld.   The  fact  that  the  employee  in  question 
can  be  disciplined  only  by  the  President  does  not  suggest  that  some 
other  Board  sanction  not  constituting  "adverse  personnel  action"  is 
appropriate.   Instead,  it  suggests  that  no  Board  sanction  is  appro- 
priate.  Furthermore,  carried  to  its  inexorable  conclusion,  ACAP's 
logic  leads  to  an  absurd  result  which  offends  everyday  common  sense 
(and  elementary  rules  of  statutory  interpretation) ,  as  an  example 
will  show.   The  same  rules  of  conduct  involved  in  ACAP's  complaint 
contain  a  provision  (14  C.F.R.  370.735-55)  prohibiting  "infamous 
dishonest,  [or]  immoral"  conduct  by  Board  employees.   Applying  ACAP's 
logic.  Section  1002  would  contemplate  hearings  before  an  administrative 
law  judge  to  explore  allegations  of  all  sorts  of  personal  indiscretions 
by  Board  employees  and  a  Board  order  to  cease  and  desist  if  it  should 
find  the  allegations  substantial. 
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CONCLUSION 
The  action  of  the  Board  should  be  affirmed. 

Respectfully  submitted, 


GLEN  M.  BENDIXSEN 

Associate  General  Counsel 
Litigation  and  Research 

ROBERT  L.  TOOMEY 

JAY  L.  WITKIN 
Attorneys 

Civil  Aeronautics  Board 
Washington,  D.C.   20428 


THOMAS  E.  KAUPER 

Assistant  Attorney  General 

CARL  D.  LAWSON 
Attorney 

Department  of  Justice 
Washington,  D.C.   20530 


Dated:   March  24,  1975 
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APPENDIX 

Relevant  provisions  of  the  Federal  Aviation  Act  of  1958,  72 
Stat.  731,  49  U.S.C,  1301  et  seq. : 

TITLE  I  —  GENERAL  PROVISIONS 
***** 

DECLARATION  OF  POLICY:   THE  BOARD 

Sec.  102.  [72  Stat.  740,  49  U.S.C.  1302]   In  the  exercise  and 
performance  of  its  powers  and  duties  under  this  Act,  the  Board  shall 
consider  the  following,  among  other  things,  as  being  in  the  public 
interest,  and  in  accordance  with  the  public  convenience  and  necessity: 

(a)  The  encouragement  and  development  of  an  air-transportation 
system  properly  adapted  to  the  present  and  future  needs  of  the  foreign 
and  domestic  commerce  of  the  United  States,  of  the  Postal  Service, 

and  of  the  national  defense; 

(b)  The  regulation  of  air  transportation  in  such  manner  as  to 
recognize  and  preserve  the  inherent  advantages  of,  assure  the  highest 
degree  of  safety  in,  and  foster  sound  economic  conditions  in,  such 
transportation,  and  to  improve  the  relations  between,  and  coordinate 
transportation  by  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient  service 
by  air  carriers  at  reasonable  charges,  without  unjust  discriminations, 
undue  preferences  or  advantages,  or  unfair  or  destructive  competitive 
practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the  sound 
development  of  an  air-transportation  system  properly  adapted  to  the 
needs  of  the  foreign  and  domestic  commerce  of  the  United  States,  of 
the  Postal  Service,  and  of  the  national  defense; 

(e)  The  promotion  of  safety  in  air  commerce;  and 

(f)  The  promotion,  encouragement,  and  development  of  civil 
aeronautics. 

***** 
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TITLE  II  —  CIVIL  AERONAUTICS  BOARD;  (MINERAL 
POWERS  OF  BOARD 

CONTINUATION  OF  EXISTING  BOARD 

General 

Seco  201,  [72  Stat.  741,  as  amended  by  78  Stat.  424,  49  U.S.C. 
1321]  (a)(1)   The  Civil  Aeronautics  Board,  created  and  established 
under  the  name  "Civil  Aeronautics  Authority"  by  section  201  of  the 
Civil  Aeronautics  Act  of  1938  and  redesignated  as  the  "Civil 
Aeronautics  Board"  by  Reorganization  Plan  No.  IV  of  1940,  is  hereby 
continued  as  an  agency  of  the  United  States,  and  shall  continue  to 
be  composed  of  five  members  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  for  terms  of  six  years, 
beginning  upon  the  expiration  of  the  terms  for  which  their  predecessors 
were  appointed,  except  that  any  person  appointed  shall  be  appointed 
only  for  the  remainder  of  such  term;  but  upon  the  expiration  of  his 
term  of  office  a  member  shall  continue  to  serve  until  his  successor 
is  appointed  and  shall  have  qualified, 

(2)   The  members  of  the  Board  may  be  removed  by  the  President 
for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  No 
more  than  three  of  the  members  shall  be  appointed  from  the  same 
party.  The  President  shall  designate  annually  one  of  the  members 
of  the  Board  to  serve  as  chairman  and  one  of  the  members  to  serve 
as  vice  chairman,  who  shall  act  as  chairman  in  the  absence  or  in- 
capacity of  the  chairman, 

***** 

TITLE  X  —  PROCEDURE 
***** 

COMPLAINTS  TO  AND  INVESTIGATIONS  BY  THE  SECRETARY  OF 
TRANSPORTATION  AND  THE  BOARD 

Filing  of  Complaints  Authorized 

Sec.  1002.  [72  Stat.  788,  49  U.S.C.  1482]  (a)  Any  person  may  file 
with  the  Secretary  of  Transportation  or  the  Board,  as  to  matters 
within  their  respective  jurisdictions,  a  complaint  in  writing  with 
respect  to  anything  done  or  omitted  to  be  done  by  any  person  in  contra- 
vention of  any  provision  of  this  Act,  or  of  any  requirement  established 
pursuant  thereto.   If  the  person  complained  against  shall  not  satisfy 
the  complaint  and  there  shall  appear  to  be  any  reasonable  ground  for 
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investigating  the  complaint,  it  shall  be  the  duty  of  the  Secretary  of 
Transportation  or  the  Board  to  investigate  the  matters  complained  of. 
Whenever  the  Secretary  of  Transportation  or  the  Board  is  of  the  opinion 
that  any  complaint  does  not  state  facts  which  warrant  an  investigation 
or  action,  such  complaint  may  be  dismissed  without  hearing.   In  the 
case  of  complaints  against  a  member  of  the  Armed  Forces  of  the  United 
States  acting  in  the  performance  of  his  official  duties,  the  Secretary 
of  Transportation  or  the  Board,  as  the  case  may  be,  shall  refer  the 
complaint  to  the  Secretary  of  the  department  concerned  for  action. 
The  Secretary  shall,  within  ninety  days  after  receiving  such  a  complaint, 
inform  the  Secretary  of  Transportation  or  the  Board  of  his  disposition 
of  the  complaint,  including  a  report  as  to  any  corrective  or  disciplinary 
actions  taken. 

***** 
Entry  of  Orders  for  Compliance  With  Act 

(c)   If  the  Secretary  of  Transportation  or  the  Board  finds,  after 
notice  and  hearing,  in  any  investigation  instituted  upon  complaint 
or  upon  their  own  initiative,  with  respect  to  matters  within  their 
jurisdiction,  that  any  person  has  failed  to  comply  with  any  provision 
of  this  Act  or  any  requirement  established  purusant  thereto,  the 
Secretary  of  Transportation  or  the  Board  shall  issue  an  appropriate 
order  to  compel  such  person  to  comply  therewith. 
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[Attachment  J  consists  of  20  substantially  similar  exhibits.  Each  is 
"complaint"  alleging  the  illegality  of  "VIP"  treatment  by  airlines  ill 
favor  of  certain  persons  and  a  "Petition  of  Enforcement"  asking  the 
CAB  to  assign  the  matter  to  an  administrative  law  judge  for  former 
investigation.  The  airlines  named  are : 


Allegheny  AiWines 
American  Airlines 
Braniff  Airways 
Continental  Air  Lines 
Delta  Air  Lines 
Eastern  Air  Lines 
Frontier  Airlines 
Hawaiian  Airlines 
Hughes  Air  Corporation 

d/b/a  Hughes  Airwest 
National  Airlines 

Since  United  is  the  largest  domestic  carrier,  the  papers  concerning 
it  are  printed  below  as  representative.  The  others  have  been  omitted] 


North  Central  Airlines 

Northwest  Airlines 

Ozark  Air  Lines 

Pan  American  World  Airways 

Piedmont  Aviation 

Reeve  Aleutian  Airways 

Trans  World  Airlines 

United  Air  Lines 

AVestern  Air  Lines 

AVien  Air  Alaska 
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BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

l"JASHINGTON,    D.   C. 


*************** 

UNITED  AIR  LINES,  INC.,      * 

* 

Respondent        *   Docket 
* 

Enforcement  Proceeding      * 
*************** 


PETITION  FOR  K-JFORCEMENT* 
In  the  opinion  of  the  undersigned  Director  of  the  Bureau  of 
Enforcement,  there  are  reasonable  grounds  to  believe  that  certain  pro- 
visions of  the  Federal  Aviation  Act  of  1958,  as  amended  (Act) ,  and 
requirements  thereunder,  liave  been  and  are  being  violated  by  the 
above-named  respondent  as  alleged  in  the  attached  conplaint  verified 
by  Loma  Dyer  Kent,  an  Enforcement  Attorney  for  the  Board,  and  that  for- 
mal investigation  by  the  Board  of  the  alleged  violations  is  in  the  public 
interest . 

The  docketing  of  the  Petition  and  Conplaint  is  without  prejudice  to 
the  institution  of  proceedings  for  civil  penalties  under  section  901  of 
the  Act  or  other  proceedings  for  enforcement  of  the  Act  not  inconsistent 
with  the  relief  sought  herein. 


*   The  ccjrplaint  does  not  constitute  Board  action,  but  rather  has  been 
docketed  by  the  Bureau  of  Enforcement  under  the  provisions  of  Rule  206 
for  the  purpose  of  obtaining  a  Board  determination  of  vdiether  any  vio- 
lations have  been  conmitted ,  and  whether  the  relief  in  the  ccrtplaint 
should  be  granted. 
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Answer  to  this  ccjnplaint  is  required  by  Rule  207  to  be  filed  within 
15  days  after  date  of  service  of  this  petition. 


/s/  William  M.  Gingery 
William  M.  Gingery 
Director 
Bureau  of  Enforcement 


Washington ,  D .  C . 
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BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 


************** 

UNITED  AIR  LINES,  INC.,     * 

* 

Respondent     *   Docket 
* 

Eiiforcement  Proceeding     * 
************** 

COMPLAINT 
The  undersigned  Enforcement  Attorney  makes  this  conplaint  against 
the  above-captioned  party  under  the  provisions  of  Rule  201  of  the   T^ules 
of  Practice  in  Economic  Proceedings  of  the  Civil  Aeronautics  Board 
(Board)  and  upon  information  and  belief  alleges  the  following: 

1.  United  Air  Lines,  Inc.  (United)  was  at  all  times  :nentioned 
herein,  and  now  is,  an  air  carrier  within  the  meaning  of  section  101(3)  of 
the  Federal  Aviation  Act  of  1958,  as  amended  (Act) ,  and  a  holder  of  cer- 
tificates of  public  convenience  and  necessity  issued  to  it  by  the  Board 
pursuant  to  section  401  of  the  Act. 

2.  United  maintains  the  Services  65  Passenger  Manual  (!lanual)  .  The 
Manual  is  a  codification  of  catpany  policies  and  procedures  and  each 
employee  is  expected  to  follow  tliis  codified  scheme  in  the  performance  of 
ills  or  her  job. 

3.  The  Manual,  Section  65-2,  entitled  Extra  Care  Passengers,  sets 

forth  United' s  procedures  for  designating  and  processing  special  passenger 

handling.  The  r^lanual  states,  inter  alia: 

1.   USE  THESE  PRcXJEDURES  for  passengers  v\7ho  re -aire  or 
to  whcm  United  wishes  to  give  more  than  the   usual 
personnel  attention.  Enter  code  after  tlie  passen- 
ger's name  on  his  ticket.   If  ticketed  at  UA  office, 
enter  at  time  of  ticketLng,  otiienvise  at  t.ie  first 
opportunity . 
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B.  Recognizing  the  person  for  whan  special  service 
is  requested  is  a  problem  at  downline  stations. 
Any  time  service  is  requested  which  would  involve 
a  problem  of  identification,  include  such  addi- 
tional information  as: 

(1)  Class  of  service  and  where  seated,  if 
possible. 

(2)  If  a  man,  any  outstanding  article  of 
clothing,  approximate  age,  height,  and 
weight,  or  special  items  being  carried. 

(3)  If  a  wcman,  clothing  usually  provides 
sufficient  identification. 

3.  BASIC  RESPONSIBILITY  for  the  satisfactory  accortplish- 
itent  of  all  special  handling  rests  with  the  Supervisor 
of  Passenger  service. 

A.  The  PSR's  responsibility  may  vary  with  the  situation 
but  basic  responsibility  is  to  provide  services  and 
assistance  to  VIP's  and  other  important  customers. 
The  boarding  agent  is  responsible  for  knowing  all 
Extra  Care  passengers  boarded  on  his  flight,  to  see 
that  the  flight  attendant  is  also  aware  of  them  and 
their  needs,  and  that  downline  stations  are  advised. 

B.  In  the  absence  of  PSR  management  (or  experienced 
agents  only)  should  be  assigned  this  responsibility. 
The  agent  meeting  a  flight  is  responsible  for  knowing 
the  Special  Service  passengers  on  board  the  flight. 
This  information  is  taken  fran  the  Service  Remarks 
Section  of  the  PIM.  or  fron  a  special  message.  Set 
up  local  procedures  to  acccmplish  this. 

4.  APPLICATION!  I^ssages  frcm  Reservations  requesting 
special  service  will  contain  the  appropriate  SIPP 
code.  Messages  between  TR  functions  will  contain 
TR  Care  Code  (also  see  Extra  Care  Chart  and  Regs. 
40-2,  "Special  Service  Requests  and/or  Confidential 
or  Secret  Travel" . ) 

A.  Reservations  will  transmit  Special  Service  Informa- 
tion to  the  airport  two  hours  before  flight  departure. 
When  a  stop-over  is  involved  for  continuing  on-line 
space,  include  the  Extra  Care  code  on  the  record 
transfer.  Reservations  will  include  the  Extra  Care 
code  in  any  ticket  verification  calls,  on  Will  Call 
or  pre-make  ticketing  lists  transmitted  to  remote 
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ticketing  locations. 

*  *  * 

Included  in  the  Extra  Care  Chart  (see  Manual,  Subsection  4,  supra)  are 
VIPs.  VIPs  are  defined  as  "distinguished  passengers."  The  designation 
is  "reserved  for  passengers  who  are  prominent  either  on  a  local  or 
national  basis".  Such  passengers  are  to  be  net  at  the  point  of  origin, 
connecting  points  and  the  on-line  destination.  United  orployees  are  to 
greet  VIPs  and  "make  sure  that  nothing  goes  wrong  vfcLle  passenger  is  at 
airport." 

4.  United' s  "Friend  Ship  Girl"  or  Lobby  Receptionist  is  responsible 
for  alerting  the  Passenger  Service  Representative  and/or  Supervisor  of 
the  arrival  of  VIPs  (see  Manual,  Section  65-18  at  page  3)  .  The  Manual, 
Section  65-18  at  page  3,  sets  forth  the  Passenger  Service  Representative's 
duties  as  follows: 


9.   PASSENGER  SERVICE  REPRESENTATIVES  are 
assigned  at  certain  high  volume  sta- 
tions to  greet,  assist  and  escort  VIP's 
and  other  influential  passengers  v^o 
custOTiarily  expect  and  receive  attention 
v^en  traveling.  The  Passenger  Service 
Representative  accatitodates  special 
requests  for  these  intportant  custoners . 

10.   WHEN  TB4E  PERMITS,  Passenger  Service 

Representatives  will  help  other  passen- 
gers v>rtio  need  assistance.  However , 
helping  VIPs  must  always  care  before 
other  special  handling,  (enphasis  added) . 
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11.  SPECIAL  SERVICE  ADVICE  Passenger  Service 
Representatives  and  others  who  help  VIPs 
cortplete  a  Special  Service  Request  (UPS 
2615)  illustrated  on  next  page  and  route 
it  to  cotmunications .  The  Special  Service 
Advice  enables  Passenger  Representatives 
and  agents  at  downline  stations  to  recog- 
nize and  serve  these  passengers.  The 
more  identification  and  information  pro- 
vided, the  more  successful  will  be  our 
efforts  to  provide  a  complete  service. 

5.  At  the  gate,  a  list  of  those  boarding  passengers  who  will  require 

special  services  is  prepared  (see  ^-lanual.  Section  65-18  at  page  17)  .  VJhen 

boarding  the  aircraft,  procedures  for  handling  special  service  passengers 

are  as  follows: 


A.  Review  source  material  for  Special  Handling 
passengers.  Should  there  be  any  Special 
Handling  passengers  whose  naires  do  not  appear 
on  the  Special  Service  lAessage,   add  them. 

B.  Make  seat  selection  in  advance  for  these  people 

(adjacent  seats  when  more  than  one  passenger 
in  the  party) . 

C.  As  a  general  rule,  the  Passenger  Service  Repre- 
sentatives helps  VIP ' s  and  other  important 
passengers,  and  the  rartp  agent  or  other  agents 
help  other  care  code  passengers.  However,  PSR's 
and  agents  help  each  other  perform  these  duties 
when  possible. 

When  regular  boarding  begins,  the  flight  attendant,  inter  alia,  is  to  be 

notified  of  the  names  of  VIPs  and/or  other  special  passengers  on  board  the 

aircraft. 
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6.  In  addition  to  providing  preferential  service  to  VIPs,  United 
provides  special  services  for  the  U.  A.  Executive  Group  (008  cardholders) . 
Procedures  for  one  such  service,  set  forth  in  the  i-lanual,  Section  65-2 

at  page  21,  are  as  follows: 

SPECIAL  SERVICE  FOR  UA  EXECUTIVE  GROUP  (008  card- 
holders) will  be  offered  at  all  stations  as  follows: 

A.  On  arrival,  the  cardholder  will  present 
his  personal  business  card  to  a  counter 
or  raiip  agent,  listing  the  name  of  his 
hotel  and  any  return  or  continuing  space 
held. 

B.  Uhen  this  card  is  presented,  call  local 
Ccmminications  and  give  the  contact  in- 
formation, then  Reservations  to  reconfirm 
space  as  necessary.  The  calls  may  be 
made  during  slack  periods. 

7.  United 's  act  of  preferring  VIPs  and  "executive  accounts"  over 
other  members  of  the  traveling  public  solely  on  the  basis  of  "distinction" , 
is  unjust  and  unreasonable  and  unjustly  discriminatory,  is  unduly  and  un- 
reasonably preferential  and  advantageous  with  respect  to  those  considered 
by  United  as  eligible  for  such  services  and  unduly  and  unreasonably  pre- 
judicial and  disadvantageous  with  respect  to  those  considered  by  United  as 
ineligible  for  such  service. 

8.  By  virtue  of  the  acts,  practices,  policies,  rules,  regulations  or 
classifications  set  forth  in  paragraphs  2  through  7,  United  has  violated 
sections  404(a)  and  404(b)  of  the  Act. 

9.  By  virtue  of  the  activities  set  forth  in  paragraphs  2  through  7, 
United  has  engaged  in  unfair  and  deceptive  practices  and  unfair  metliods  of 
corpetition  in  derogation  of  section  411  of  the  Act. 
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WHEREFORE,  the  undersigned  Enforcement  Attorney  respectfully  requests 
tlie  Board  to: 

1.  Order  United  to  cease  and  desist  from  violating  section  404(a) 
of  the  Act  and  from  engaging  in  unfair  and  deceptive  and  unfair  methods 
of  cctnpetition  in  air  transportation  within  the  meaning  of  section  411  of 
the  Act  by  failing  to  establish,  observe  and  enforce  just  and  reasonable 
classifications,  rules,  regulations  and  practices  relating  to  United 
in-flight  and  ground  services  for  passengers. 

2.  Order  United  to  cease  and  desist  fran  violating  section  404(b) 
of  the  Act  and  from  engaging  in  unfair  and  deceptive  practices  and  unfair 
methods  of  conpetition  within  the  meaning  of  section  411  of  the  Act  by 
subjecting  any  person  to  unjust  or  unreasonable  prejudice  or  disadvantage, 
because  such  person  does  not  represent  an  "executive  account"  or  is  not 
witliin  a  "public  distinction"  or  similar  category  or  otherwise;  or  ac- 
cording to  any  person  any  undue  or  unreasonable  preference  or  advantage, 
because  such  person  represents  an  "executive  account"  or  is  within  a 
"public  distinction"  or  similar  category,  or  otherwise. 

3.  In  furtherance  of  the  relief  requested,  order  United  to: 

a.  Cease  and  desist  frcm  enploying  a  system  which 
prefers  persons  of  "public"  or  "company"  or 
other  "distinction"  category  over  the  remainder 
of  the  traveling  public;  and 

b.  subrdt  to  the  Bureau  of  Enforcement  (Bureau) , 
within  sixty  (60)  days  from  the  date  of  any 
order  entered  herein,  draft  revisions  of  the 
sections  of  the  United  Manual  mentioned  in 
in  this  corplaint  and  any  other  sections 
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\A±iich  may,  upon  review,  need  revision  to  conport 
with  such  order,  so  that  the  Board  may  review 
and  insure  that  United ' s  policies  conform  to  the 
mandates  of  the  Act.  The  revisions  may  become 
effective  thirty  (30)  days  after  submission  to 
the  Bureau  unless  the  Board  shall  otherwise  dic- 
tate ;  and 

c.  submit  to  the  Bureau,  within  sixty  (60)  days  of 
any  order  entered  herein,  a  ccnplete  up-to-date 
copy  of  the  United  Manual  to  be  placed  on  file 
with  the  Bureau,  and  submit  any  and  all  future 
revisions  as  they  become  effective.  These  sub- 
missions should  include  any  statement  of  United 
policy  as  pertains  to  any  section  of  the  Manual. 
Use  of  any  maitos  or  fliers  regarding  passenger 
treatment  which  are  not  on  file  with  the  Bureau, 
will  constitute  a  violation  of  such  order. 

4.  Grant  such  further  and  different  relief  as  the  Board  may  deem  just 

and  proper. 

Respectfully  submitted, 


/s/  Loma  Dyer  Kent 


Loma  Dyer  Kent 
Enforcement  Attorney 


December     ,  1974 
Washington,  D.  C. 


51-146  O  -  76  -  pt.  2  -  54 
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VERIFICATION 


CITY  OF  WASHINGTOSI   ) 

)  SS 
DISTRICT  OF  COLUMBIA  ) 


Loma  Dyer  Kent  being  first  duly  sworn  on  oath,  deposes  and  says 
that  she  is  an  Enforcement  Attorney  for  the  Civil  Aeronautics  Board,  that 
she  has  read  the  foregoing  conplaint  and  knows  the  contents  thereof;  and 
that  the  matters  therein  stated  on  are  true  of  her  own  knowledge,  except 
such  matters  therein  stated  on  information  and  belief,  and  as  to  such 
matters  she  believes  them  to  be  true. 


/s/  Loma  Dyer  Kent 


Loma  Dyer  Kent 
Enforcement  Attorney 


Subscribed  and  sworn  to  before  me 

this      day  of  ,  1974. 

(SEAL) 

Notary  Public,  D.  C. 

My  Ccsnmission  expires 

CEETIFICATE  OF  SERVICE 


I  hereby  certify  that  on  this      day  of  ,  1974,  I 

served  the  attached  Petition  for  Enforcement  and  Corplaint  upon  the  re- 
spondent in  this  proceeding  by  mailing  to  it  a  copy  of  said  Petition  and 
Ccsrtplaint  in  a  properly  addressed,  franked  envelope,  certified  mail. 

/s/  Anna  S.  Giannandrea 


Anna  S.  Giannandrea 
Washington,  D.  C. 


1^93 

THE  MAINLAND  UNITED  STATES-rUERTO  RICO  CASE:  EXCLUSION  OF  THE 
COSTS  OF  AN  UNUSUALLY  INEFFICIENT  AIRLINE  IN  DETERMINING 
REASONABLE    FAIRS 

The  following  study  by  the  Bureau  of  Economics  of  the  CAB  was 
appended  to  the  CAB's  letter  of  April  11,  1975  to  the  subcommittee 
reprinted  above,  pp.  1350. 

The  main  issue  of  this  Mainland-Puerto  Rico  case  is  whether  the 
costs  of  Pan  Am  should  be  disregarded  in  determining  reasonable 
rates  since  Pan  Am  costs  were  far  above  those  of  other  carriers  serving 
the  same  routes.  Pan  Am  accepted  the  subcommittee's  invitation  to 
submit  its  reply  comments.  Other  comments  may  be  found  in  the  CAB's 
docket  24353.  No  decision  had  been  rendered  in  this  case  by  the  CAB 
as  of  June  1, 1975. 
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MAINLAND  U.!;. -PUERTO  RICO/ 
VIRGIN  ISLAIIDS  FARES 


and 


Data 
filed  by  Am^ 
Eastern  Air 
(Pan  American) 
amended  by 
prepared  coi 


UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 


Docket  24353 


COMMENTS  OF  THE  BUREAU  OF  ECONOMICS 
TO  FARE  PROPOSALS 


fare  proposals  in  the  form  of  pro  forma  tariffs  have  been 
rican  Airlines,  Inc.  (American),  Delta  Air  Lines,  Inc.  (Delta), 
Lines,  Inc.  (Eastern),  and  Pan  American  World  Airways,  Inc. 

pursuant  to  Order  74-10-78  dated  October  15,  1974,  as 
Order  74-12-22  dated  December  6,  1974.   The  Bureau  has 
ments,  including  our  own  fare  proposal,  in  response  to  the 
carrier  fil|.ngs.  It  is  our  position  (1)  that  the  coach  class  fares 
proposed  by  the  Bureau  should  be  prescribed  as  the  just  and  reasonable 
maximum  far^s  and  that  the  first-class  fares  should  be  prescribed  as  the 
just  and  reasonable  minimum  fares  in  the  markets  under  investigation;  and 
(2)   that  the  fare  proposals  of  the  carriers  are  unjust  and  unreasonable, 
except  for  :he  promotional  fare  proposal  of  Delta  upon  which  we  do  not 
take  a  position  at  this  time. 
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I.   THE  RATES  PROPOSED  BY  THE  BUREAU  REFLECT  THE  STANDARDS  PRESCRIBED 
IK  order] 74-10-78,  DO  NOT  RECOGNIZE  CERTAIN  EXPENSES  OF  PAN 
AMERICAnL  AND  REFLECT  NORMALIZATION  AFTER  REMOVAL  OF  DISCOUNTS 

The  rats  proposal  of  the  Bureau  is  intended  to  fully  reflect  the 
standards  ani  policies  prescribed  by  the  Board  in  Order  74-10-78 
dated  October  15,  19''4.   In  general,  we  have  developed  separate  rate 
proposals  for  the  New  York-San  Juan  market  and  all  other  Mainland- 
virgin  Islands  markets  based  on  costs  of  service  adjusted 
factor  and  seating  configuration  standards  prescribed 
10-78.   The  fare  differentials  prescribed  by  the  Board 


Puerto  Rico/ 
for  the  load 
in  Order  74 


have  also  besn  incorporated  where  applicable. 

In  our  Dpinion,  the  application  of  the  standards  mentioned  above 
is  virtually  a  mechanical  matter  and  is  adequately  developed  in  the 
accompanying  tables.  Two  important  questions  which  the  Board  did  not 
resolve  in  tne  first  decision  but  which  we  believe  are  fundamental  to 
the  determination  of  just  and  reasonable  fares  in  this  investigation 
involve  recognition  of  expenses  incurred  by  Pan  American  for  the  year 
ended  June  30,  1974  and  normalization  of  the  fare  level  for  the  year 
ended  June  30,  1974,  as  annualized.  We  will  take  these  questions  up 
in  some  detail. 

Although  the  following  discussion  deals  with  individual  expense 
items  of  Pan  American  which  we  have  or  have  not  recognized  in  developing 
overall  costs  for  the  markets  under  investigation,  we  also  urge  the  Board 
to  consider  as  an  alternative,  the  exclusion  of  Pan  American's  operating 
results  fron  the  determination  of  the  lawful  fare  level.   This  approach 
which  was  used  by  the  Administrative  Law  Judge  in  his  initial  decision,  has 


merit  under 


its  appropriateness 


the  unique  circumstances  of  this  case,  and  we  will  later  examine 
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A.   Ad 


ustments  to  Pan  American's  Indirect  Operating  Expenses 


In  developing  costs  for  the  formulation  of  its  rate  proposal,  the 
Bureau  has  not  recognized  indirect  operating  expenses  of  $18,4  million, 
including  r« lated  general  and  administrative  expenses  of  Pan  American, 
because  these  expenses  do  not  meet  the  ratemaking  tests  of  reasonableness 
and  need  unc^er  efficient  and  economic  management. 

To  obtj.in  a  measure  of  the  amount  of  expense  not  justifiable 

for  the  purpose  of  establishing  rates,  we  have  utilized,  as  we  had 

heretofore  In  this  investigation,  a  comparison  of  the  expenses  attributed 

by  Pan  Ameri  can  to  its  Mainland-Puerto  Rico/Virgin  Island  operations  to 

the  expenses;  likewise  attributed  by  American  and  Eastern.   The  acceptability 

of  this  analytical  technique  was  as  a  general  proposition  confirmed  by 

the  Board  in  the  opinion  Mainland  U.S. -Puerto  Rico/Virgin  Islands  Fares. 

Docket  2435' ,  accompanying  Order  74-10-78  dated  October  15,  1974, 

pp.  34-39.   There  the  Board  had  this  to  say  regarding  the  comparability 

test  and  its;  application  in  this  investigation: 

.  .  .the  Board  has  always  considered  the  needs,  under 
he  nest,  economical  and  efficient  management,  of  all 
cc:rriers  in  determining  the  reasonableness  of  passenger 
fi.res.  47/  Moreover,  the  bare  fact  that  Pan  American's 
cc sts  are  higher  than  the  other  carriers  in  the  market 
would  not  be  sufficient  to  demonstrate  that  the  carriers' 
costs  are  inconsistent  with  economical  and  efficient 
management,  48/  Nevertheless,  a  wide  disparity  between 
cj.rriers  in  costs  and  earnings  raises  a  question  as  to 
wViether  the  high-cost  carrier's  results  are  consistent 
with  economical  and  efficient  management.  49/  (page  36). 

47/   lATA  Agreements  Relating  to  Transatlantic  Fares,  supra, 

p.  21. 
4fi/  U.S.  Mainland-Hawaii  Fares,  supra;  lATA  Agreements  Relating 

to  Transatlantic  Fares,  supra,  p.  22. 
4^/  lATA  Agreements  Relating  to  Transatlantic  Fares,  ibid. 

(page  36) 
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We,  of  course,  are  not  determining  here  whether 
Pan  American  has  satisfactorily  explained  its  forecast 
costs  for  1973  where  substantially  above  American's  and/ 
or  Eastern's,  Nevertheless,  without  passing  upon  this 
question,  the  magnitude  of  the  discrepancies  between 
certain  of  its  costs  and  the  other  carriers  and  the 
overall  comparison  made  in  the  initial  decision  are,  on 
the  face  of  it,  disquieting  and  provoke  concern.   There 
is  reason  to  believe  that  there  has  recently  been  an 
improvement  in  the  relationship  of  Pan  American's  costs 
to  those  of  other  carriers,  and  we  hope  that  discrepancies 
such  as  those  shown  in  the  record  have  been  eliminated. 
But  if  there  are  such  discrepancies,  we  hold  that  a 
comparability  test  is  valid  for  determining  whether  such 
costs  should  be  recognized  under  the  standard  of  honest, 
economical  and  efficient  management.   In  such  case  we 
shall  expect  that  Pan  American  fully  justify  costs  sub- 
stantially in  excess  of  comparable  costs  of  other 
carriers,  and  the  matter  will  be  reexamined  in  connection 
with  the  further  filings  to  be  made  herein,  (pages  38-39)  . 

The  Bureau  has  endeavored  here--in  the  light  of  the  directions  of  the 

Board,  the  differences  in  unit  expense  levels  between  Pan  American 


and  its 
explanat 
to  recogili 
reasonab] 


competitors  in  the  markets  under  investigation,  and  the 
ons  previously  provided  by  Pan  American  for  those  differences- 
ze  those  expenses  of  Pan  American  which  appear  to  us  to  be 


Direct  operating  expenses  (flying  operations,  depreciation  of 
flight  e<|uipment,  and  maintenance  of  flight  equipment)  of  Pan  American 
which  we^e  previously  not  recognized  by  the  Bureau  in  its  case  to  the 
Board  no\^  appear  to  be  reasonably  in  line  with  comparable  expenses  of 
American  and  Eastern,  and  we  have  thus  made  no  adjustments  to  those 
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expenses  as 


Accordingly, 


a  result  of  comparisons.  \J     The  unit  costs  per  block 


hour  of  direct  operating  costs  (incorporated  into  capacity  costs) 

computed  by  the  Bureau  for  American,  Eastern,  and  Pan  American  are 

reflected  or  Table  12. 

In  addition,  we  have  followed  the  suggestion  of  the  Board  in 

footnote  55  of  its  opinion  to  Order  74-10-78: 

55/  In  disallowing  Pan  American's  excess  costs,  the 

Bureau  adjusted  its  costs  to  the  average  of  American 
and  Eastern  where  the  costs  were  common  to  the  three. 
This  approach  has  precedent.   Colonial  Air.,  Mail  Rates, 
supra,  at  290.  However,  an  adjustment  to  the  level  of 
the  higher  of  the  two  lower-cost  carriers  may  be  more 
equitable,  since  the  costs  of  the  higher  of  the  two 
low-cost  carriers  presumably  is  the  product  of 
economical  and  efficient  management.  We  have  doubts 
that  it  is  fair  to  adjust  the  high  carrier's  costs 
below  this  level  in  the  absence  of  special  facts 
justifying  such  a  result. 


the  adjustments  which  we  have  made  here  to  Pan  American's 


costs  are  down  to  the  higher  unit  cost  level  of  either  American  or 
Eastern  rather  than  to  the  average  unit  cost  levels  of  American  and 
Eastern  which  were  used  previously  in  our  case  to  the  Board,  IJ 


1/ 


II 


Direct 

howevei 

factor 

Adjusti 

includejd 

warranted 

Based  on 

passeng 

for  Eas 

inclined 

recogni 

above 

recogni 

di 

Ameri 


Lf ferenc 
Lean 


operating  expenses  which  are  a  part  of  capacity  costs  have, 

been  disallowed  for  all  carriers  according  to  the  load 
and  seating  configuration  standards  adopted  by  the  Board, 

ts  made  by  the  Bureau  to  Pan  American's  costs  originally 

an  additional  allowance  of  food  expense  that  we  considered 
under  the  methods  then  applied  (See  Exhibit  BE-3214,  p,  2). 

the  more  recent  data  submitted,  food  expense  per  revenue 
er-mile  has  been  computed  to  be  .21602c  for  American,  ,26710<: 
tern,  and  •21130c  for  Pan  American.  At  this  time,  we  are  not 

to  recognize  costs  which  even  the  carrier  itself  fails  to 
ze  and,  moreover,  the  views  of  the  Board  in  footnote  55  quoted 
ould  be  extended  to  include  a  corollary — upward  adjustment  in 
zed  costs  need  be  made  only  to  the  next  highest  carrier.   The 

e  between  American  as  the  next  highest  carrier  and  Pan 

is  not  substantial. 
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For  purposes  of  clarity,  we  should  also  point  out  that  our  acceptance 
of  the  carriers'  "annua lizations"  of  the  year  ended  June  30,  1974  will, 
in  contrast  to  the  approach  followed  in  the  Bureau's  earlier  case  to 
the  Board,  not  result  in  exclusion  of  Pan  American  expenses  as  a  con- 
sequence of  unrelated  disallowances  made  to  the  expense  forecasts  of 
American  and  Eastern.   Comments  on  the  methods  adopted  by  the  carriers  to 
develop  costs  in  the  data  submitted  to  the  Board  on  January  6,  1975 
pursuant  to  Orders  74-10-78  dated  October  15,  1974  and  74-12-22  dated 
December  6,  1974  are  made  elsewhere. 

There  remain  a  considerable  number  of  Pan  American  expenses  falling 
within  the  indirect  operating  expense  category  which  are  comparatively 
far  too  nigh  to  be  recognized  for  ratemaking  purposes,  unless  and  until 
justiflea  by  Pan  American.   The  cost  pools  and  amounts  affected  are  shown 


on  Table 
1. 


We  have  not  recognized  $3,100,000  of  Aircraft  Servicing-Line  and 


$442,000 
the  unit 


10. 

Aircraft  Servicing-Line  and  Control  and  Traffic  Servicing- 


Passenger  and  Cargo  Expense 


of  Aircraft  Servicing-Control  Expense.   The  differences  between 
costs  per  departure  submitted  by  Pan  American,  American,  and 


Eastern  l:or  the  aircraft  types  used  in  the  markets  at  issue  are  reflected 
on  Table  13.   In  some  instances,  the  differences  are  dramatic:  for  example, 
Pan  American's  Line  Expense  is  more  than  three  times  as  much  as  American's 
Line  Expanse  for  comparable  aircraft  types.  1/ 


1/  For  t 


he  B-727-100,  the  only  aircraft  type  common  to  all  three  carriers, 
Pan  American's  Line  Expense  was  only  reduced  to  the  level  of  the  next 
highiist  carrier.  Eastern.   See  Table  10  p.  4. 


1600 


With 
did  not  ri 
figures  fc 

Carrier 

American 
Eastern 
Pan  Amerii 


1972,  the 
capacity 


regard  to  Traffic  Servicing-Passenger  and  Cargo  Expense,  we 
cognize  $6,893,000  of  the  amount  submitted.   The  comparative 
r  American,  Eastern,  and  Pan  American  are: 


Passenger  Traffic 
Servicing/RPM 

.15631c 
.18150c 
.36250c 


Cargo  Traffic 

Servicing/RTM 

8.34343c 

9.02220c 

19.97800c 


Souifce:   Table  14 
The  disparity  is  obvious. 

Pan  American  has  not  met  its  burden  of  explaining  these  excesses. 
A  variety  of  reasons  (differences  in  scale  of  operations,  departure  densities, 
stage  lenj;ths,  accounting  and  allocation  methods)  have  been  proffered  by 
Pan  Ameri4an  for  its  comparatively  higher  aircraft  and  traffic  servicing 
costs,  but|  the  reasons  which  have  been  provided  beg  the  question  of  why 
Pan  American' s  costs  are  so  extraordinarily  in  excess  of  those  of  competitors 

The  4ircraft  and  traffic  servicing  costs  of  Pan  American,  like  those 
of  every  other  airline,  are  variable  over  the  long  run  and  are  subject  to 
managemenl:  control.   In  its  decision  Domestic  Passenger-Fare  Investigation 
Phase  5  -■!■  Discount  Fares,  Docket  21866-5,  Order  72-12-18  dated  December  5, 


Board  concluded  that  all  airline  costs  (both  noncapacity  and 

osts)  are  variable  in  the  long  run: 

We  have  previously  shown  that  there  are  no 
significant  savings  in  noncapacity  (J^.e., 
traffic-related)  costs  associated  with  the 
discount  fares  in  issue,  and  that  these  costs 
are  essentially  variable  with  the  traffic 
carried  in  the  long  run.  Accordingly,  there 
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appears  to  be  no  basis  for  assessing  the 
discount  traffic  less  than  a  fully  allocated 
share  of  non-capacity  costs.   (p.  44). 


Unlike  industries  such  as  the  railroad 
industry,  which  are  characterized  by 
substantial  fixed  costs,  most  air  carrier 
costs  are  variable  in  the  long  run.   This 
airline  characteristic  is  related  to  the 
fact  that  the  basic  unit  of  capacity  in  air 
transportation  is  the  aircraft,  and  additional 
capacity  units  can  be  added  (or  subtracted) 
in  small  increments.   Over  the  long  run,  as 
traffic  grows  the  carrier  must  add  a  commensurate 
measure  of  flight  equipment,  as  well  as  ground 
equipment  and  personnel.   As  a  consequence, 
long-run  variable  or  incremental  costs  in  the 
airline  industry  tend  to  approximate  fully- 
allocated  costs. 

The  effect  of  scale  on  the  economics  of 
airline  operations  was  considered  by  the 
Department  of  Transportation.   That  party 
submitted  evidence  in  support  of  the  pro- 
position that  the  airline  industry  is  one 
of  constant  returns  to  scale,  i.e.,  that 
an  increase  in  the  size  of  operations  does 
not  produce  a  reduction  in  unit  costs.   No 
party  has  seriously  challenged  the  DOT 
evidence,  and  without  necessarily  adopting 
its  methodology  and  conclusions  in  all  of 
its  details,  the  Board  finds  that  the  general 
conclusions  reached  are  sound.   (p.  48). 

Of  course,  the  Board  was  speaking  in  the  context  of  the  domestic  trunkline 

system  as  4  whole.  And  it  is  true  that  the  densities  of  some  of  Pan 

American's  Mainland-Puerto  Rico  stations  are  well  below  the  domestic 

system  average.   It  also  may  be  conceded  that  there  is  a  density  threshold 

below  whicl)  costs  cannot  be  reduced.   Nevertheless,  Pan  American  has  not 

shown  it  hi.s   reached  that  point,  or  that  the  extremely  high  level 

of  its  costs  is  justified  by  the  low  density  of  some  of  its 


stations . 


Even  at  those  mainland  gateway  stations  where  Pan  American's 
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rtures  for  the  year  ended  June  30,  1974  were  three  or  less  -- 
.,9),  Philadelphia  (3.1),  Washington  Dulles  (2.6)  1/  --  the 

operated  long  enough  to  adjust  expenses  to  volume  and  there 
commend  management  to  maintaining  full  traffic  handling  and 
and  separate  facilities  at  stations  with  as  few  departures 

oing  if  that  in  fact  is  the  case.   Prudent  management  would, 
,    seek  to  share  facilities  and  personnel,  contract  out  uneconomical 

d  bargain  hard  to  avoid  featherbedding  under  such  circumstances.  2^/ 

rican's  arguments  in  justification  of  its  high  aircraft  and 
/icing  expenses  are  grounded  upon  a  theory  of  economies  of 
ther  discussion  of  applications  of  this  theory  to  these  expenses 
i   in  the  attached  analysis  of  Table  15. 


1/     See  Tajle  16. 

2/  Pan  Am2rican's  situation  at  a  station  like  Baltimore  may  be 
contrasted,  in  this  respect,  with  that  confronting  a  local 
servica  carrier  at  a  typical  small  point  where  there  may  be 
no  othar  air  carrier  service,  and  thus  no  ability  to  share 
either  fixed  costs  or  personnel  required  for  minimum  staffing. 
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rican  has  also  specified  a  relatively  shorter  stage  length 
;he  causes  of  higher  aircraft  line  servicing  costs  for  that 
-RT-2,  p.  16),  yet  the  carrier  has  not  shown  how  the  factor 

influences  aircraft  servicing  costs.   Stage  length  should 
;  or  no  influence  on  the  level  of  departure-related  or  terminal 

ch  as  aircraft  servicing.  _!/ 
American's  case  to  the  Board,  the  carrier  ass'erted  that  the 

Lsallowances  of  traffic  servicing  expenses  ignored  the  different 
cost  allocation  followed  by  American  and  Eastern  in  comparison 
al  expenses"  used  by  Pan  American  (PA-RT-2,  pp.  18-19).  11     We 
t  Pan  American's  point  here  is  that  direct  assignments  are 
allocations.   There  are,  however,  several  flaws  in  this 
ith  respect  to  the  Mainland-Puerto  Rico/Virgin  Islands 
costed  out  by  the  three  carriers.   First,  Pan  American  has 

trated  that  allocation  of  traffic  servicing  costs  on  a  system  basis 
costs  for  American  and  Eastern,  or  Pan  American  for  that 

.ch  are  unrepresentative  in  the  markets  at  issue.  In 


1 /   In  Domestic  Passenger-Fare  Investigation,  Phase  9  -  Fare  Structure , 


Order  74-3-82  dated  March  18,  1974,  the  Board  rejected  contentions 
of  Memljers  of  Congress  that  stage  length  affected  ground  servicing 
(pp  32-37). 
2_/  The  method  followed  by  Pan  American  in  its  responses  to  Board 

Order  ^4-10-78  is  sunmarized  on  Pan  Am  Response,  App.  Item  1  p.  8. 
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other  words 


remaining  s 


there  is  no  showing  that  the  average  costs  for  those 


terminals,  ;.f  such  costs  were  isolated,  are  in  fact  higher  than  the 


surely  the  ( 


rstem  terminal  costs  or  that  allocation  on  a  system 


basis  has  the  effect  of  lowering  the  costs  attributable  to 
the  limited  markets  at  issue.   Second,  the  use  of  "local  expenses"  by 
Pan  American  does  not  mean  that  expenses  incurred  at  specific  terminals 
are  directly  assigned  to  operations  in  the  markets  at  issue.   For  example, 

raffic  servicing  expenses  incurred  by  Pan  American  at  its 
Kennedy  teminal  in  New  York  are  allocated  first  by  some  method  to 
Domestic,  Pacific,  European,  and  Latin  American  Divisions  and  then 
the  allocated  amount  is  further  allocated  to  the  particular  markets 
included  wii:hin  the  ratemaking  entity--in  this  case,  relatively  few  for 
Pan  American  out  all  of  the  various  combinations  existing  in  its  Latin 
American  Division.  1/   In  essence.  Pan  American' s  method  is  also  subject 
to  as  many  judgmental  factors. 

Finally,  Pan  American  argues  that  bookkeeping  differences  in 
the  treatment  of  aircraft  servicing  and  direct  maintenance  expense 
differ  amonj  the  carriers  and  that  some  of  the  difference  in  aircraft 
servicing  expenses  is  attributable  to  accounting  differences.  Taken 
literally,  this  would  mean  that  since  Pan  American's  Aircraft  Servicing- 


1/  Traffic 


servicing  costs  in  foreign  air  transportation  are 


undoubtedly  higher  than  those  related  to  the  relatively  simple 
single- stop  round-trip  passenger  movements  which  typify  Mainland- 
Puerto  Rico  markets.   It  may  well  be  that  Pan  American's  higher 
traffic  servicing  costs  reflect  these  extraneous  costs  which 
clearlj  ought  not  to  burden  Mainland- Puerto  Rico  traffic. 
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Line  Expense  is  two  to  three  times  greater  than  its  competitors'  on 


like  aircra 


I't,  Pan  American's  direct  maintenance  costs  per  block 


hour  would  he  significantly  lower  than  competitors  for  like  aircraft. 
This  is  not  the  case,  however.   Compared  to  American,  Pan  American's 
direct  maintenance  expense  per  block  hour  is  approximately  the  same 
for  the  B-7(I7-300B/C  and  B-727-100  while  Aircraft  Servicing-Line 
Expense  per  departure  is  significantly  higher  (See  Tables  12  and  13). 
Comparing  Aijierican  and  Eastern,  both  Eastern's  maintenance  expense 
per  block  hour  and  Aircraft  Servicing-Line  Expense  per  departure 
exceed  comparable  expenses  of  American.   The  one  exception  among  the 
comparisons  which  lends  support  to  Pan  American's  contention  is  the 
relationshii)  between  maintenance  expense  and  aircraft  line  servicing 
expense  reported  by  American  and  Pan  American  for  their  B--747  aircraft.  _1/ 
2.   Stiiwardess  Expense 


We  havii  not  recognized  $2,037,000  of  Stewardess  Expense.  The 
comparative  costs  per  attendant  hour  in  the  markets  under  investigation 
submitted  by  the  carriers  for  the  year  ended  June  30,  1974  are: 
Carrier  Unit  Cost 


American 

Eastern 

Pan  American 


$  25.16 
$  18.58 
$  35178 


Source:   Table  14, 
1/  "Although  our  disallowance  of  Pan  American' s  aircraft  servicing-line 


xpens4  for  the  B-747  may  be  challenged  on  this  basis,  allowance  of 
the  excraordinarily  higher  cost  of  Pan  American  ($1,071.43  versus 
$326  66  for  American)  is  not  warranted,  particularly  in  the  light  of 
our  position,  discussed  infra,  that  Pan  American  should  be  wholly 
excluded  from  the  ratemaking  costs. 
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Pan  American's  cost  per  stewardess  hour  exceeds  that  of  Eastern  by  92 
percent  and  that  of  American  by  42  percent.  Pan  American  has  contended 
er  cost  here  results  from  higher  contractual  rates, 
personnel,  and  stewardess  layover  time  (PA-RT-2,  p.  17 
On  a  system  basis,  we  know  that  Pan  American  does  have 
higher  stewaidesu  costs  than  its  competitors--about  35  percent  higher  for 
the  year  end« d  June  30,  1974;  j^/  and  on  a  system  basis,  the  number  of 
stations  and  route  structure  served  may  lead  to  conparatively  less 
efficient  crsw  utilization. 

Notwithstanding,  in  the  dense  Mainland-Puerto  Rico/Virgin  Island 
markets,  we  £.re  not  persuaded  that  these  distortions,  particularly  in 
crew  utilization,  should  be  allowed  to  burden  passengers  in  the  markets 
under  investigation.   If  in  fact  an  allocation  of  Stewardess  Expense 
from  Pan  American's  Latin  American  Division  to  the  Mainland-Puerto  Rico/ 
Virgin  Islanc  markets  on  the  basis  of  revenue  block  hours  (Pan  American's 
Response  -  Older  74-10-78,  App.  Item  1,  p.  8)  results  in  a  unit  expense 
that  exceeds  the  closest  competitive  cost  by  40  percent  and  the  next 
closest  by  9('  percent,  the  allocation  in  our  opinion  is  suspect,  and 
some  other  method  of  attribution  is  called  for.  21     In  the  absence 
of  either  a wsighted  unit  cost  or  direct  assignment  submission  on  the 
part  of  Pan  American,  we  have  used  the  unit  cost  level  of  the  next 
highest  cost  carrier  (American)  for  purposes  of  computing  stewardess 
expense  for  I'an  American. 


\J       From  FoTra  41  Reports  submitted  by  carriers. 
TJ        See  exchange  between  counsel  for  the  Commonwealth  of  Puerto 
Rico  ana  the  Pan  American  Witness  Murphy  (TR  1353-1355). 
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3.   Reservation  and  Sales-Passenger  and  Property  Expense 


We  di i  not  recognize  $3,225,000  of  Reservation  and  Sales  Expense 
($3,141,00)  for  passengers  and  $84,000  for  property).   The  comparative 
costs  submitted  by  American,  Eastern,  and  Pan  American  are  shown  below: 
Cost  Pobl  American  Eastern  Pan  American 


R&S  -  Pass 


jnger 


(per  RP-1) 


R&S  -  Prop 


pp.  32 


.52006c 


:rty 


.47490c: 
.64840c 


.76700c 
1.25840c 


(per  Kl\i)  ,B2974c 

Source:   Table  14. 

In  both  instances.  Pan  American's  costs  exceed  those  of  the  next  highest 
carrier  by  approximately  50  percent  (47  percent  forR&S-Passenger  and 
51  percent  for  R&S-Property) .   The  justification  made  by  Pan  American 
for  the  di|fferences  was  that  allocation  inethodologies--passengers 
originated  used  by  American  and  Eastern  versus  revenue  passenger-miles 
used  by  Paji  American--and  economies  of  scale  experienced  by  American 
and  Easter^  gave  those  two  carriers  lower  costs  (PA-RT-2,  pp.  19-20  and 
PA-R-8), 

Here  kgain.  Pan  American  did  not  prove  that  revenue  passenger-miles 
is  a  better  basis  for  allocating  reservation  and  sales  expense  than 
passengers  originated  or  even  that  revenue  passenger -miles  was  the 
best  basis  for  allocating  reservation  and  sales  expense.  1/      It  would 


1/  The  fare  structure  costs  adopted  by  the  Board  in  the  Domestic 

Passenger-Fare  Investigation  Phase  9,  Docket  21866-9,  Order  74-3-82 


33,  include  reservation  and  sales  expense  allocated  on  a  com- 


binatian  basis  of  passengers  enplaned  and  revenue  passenger-miles. 


51-146  O  -  76  -  pt.2  -  55 
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appear  that  both  American  and  Eastern  selected  passenger  originations 
as  a  representative  basis  for  measuring  reservation  and  sales  expense 
attributable  to  the  Mainland-Puerto  Rico/Virgin  Islands  markets,  and 
there  is  no  evidence  that  this  method  is  unreasonable.  As  for  the 
economies  of  scale  contention,  our  earlier  argument  concerning  aircraft 
and  traffic  servicing  costs  also  applies  to  reservation  and  sales  costs. 
4.  Advertising  and  Publicity-Passenger  and  Property  Expense 


are: 

Cost  Po(bl 


A6cP  -  Passiinger 
(per  RPIl) 

A&P  -  Property 
(per  RTM) 


We  did  not  recognize  $797,000  of  Pan  American's  Advertising  and 
Publicity  l!xpense  ($661,000  for  passengers  and  $136,000  for  property), 
The  comparative  levels  of  unit  costs  for  the  three  carriers  involved 


.05319c 


.20902c: 


,16230c 


.28270c 


Pan  American 


.21430c 


.97310c 


"The  selliig  expense  ratio  is  very  substantially  within  the  control 
of  management;"  ll   and  comparative  analysis  is  one  of  the  few  tools 
available  :o  the  Board  by  which  to  measure  the  efficiency  of  a 
carrier's  selling  expense.   The  role  of  comparative  analysis  in 
determining  acceptability  of  selling  expenses  was  recognized  by  the 
United  Stalies  Court  of  Appeals  for  the  District  of  Columbia  when  it  observed 
in  Trans  M^ild   Airlines,  Inc.  v.  C.A.B.,  385  F.2d  648,  657  (1967);  cert. 


denied,  390  U.S.  944  (1968); 


1/  Transal:lantic  Final  Mall  Rate  Case.  19  C.A.B.  464,  483  (1954), 
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TViA  errs  when  it  supposes  that  comparisons  can  only  be 
nude  when  items  are  similar.   Such  a  thesis  would  in 
effect  bar  comparative  analysis  in  appraising  the 
efficiency  of  management,  since  there  are  always 
differences,  and  even  significant  differences  between 
ard  among  carriers  ... 

The  Court  wtnt  on  to  affirm  the  Board's  disallowance  of  Trans  World's 

selling  expense. 

Pan  American  has  contended  that  its  level  of  Advertising  and 

Publicity  Eirpense  in  Latin  America  operations  is  not  excessive  because 

of  the  relatively  greater  competition  facing  it  from  non-IATA  carriers 

(PA-R-9).  While  this  contention  may  or  may  not  be  valid,  we  fail  to 

see  the  causal  relationship  between  competition  from  "non-IATA  carriers" 

in  Latin  Am(!rica  operations  and  Pan  American's  excessive  Advertising 

and  Publiciiy  Expense  in  the  Mainland -Puerto  Rico/Virgin  Islands  markets. 

To  the  extent  that  Pan  American  engaged  in  extraordinary  promotional 

efforts  in  Latin  American  markets,  excess  costs  are  clearly  not  to  be 

borne  by  Puerto  Rico/Virgin  Islands  passengers, and  to  the  extent  that 

pan  American  was  attempting  to  combat  diversion  of  Puerto  Rico/Virgin 

Islands  traffic  to  Caribbean  points  served  by  foreign  non-IATA  carriers, 

its  situation  was  no  different  than  that  of  American  and  Eastern. 
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year  ended  June  30,  1974,  Advertising  and  Publicity 
percent  of  revenue  for  system  operations  of  Pan  American 
iters  varied  between  1.5  and  3,5  percent  with  Pan  American 

(See  Table  17).   In  the  Mainland-Puerto  Rico/Virgin 
s.  Advertising  and  Publicity  Expense  for  Pan  American 
of  revenue  was  4.4  percent  compared  with  1.2  and  3.2  percent 
and  Eastern,  respectively, 
iince,  we  do  not  believe  that  Pan  American  has  as  yet 
s  comparatively  higher  Advertising  and  Publicity  Expense 

the  carrier  to  operations  in  the  markets  at  issue, 
correspondingly  not  recognized  the  amounts  previously 


by 


1611 


B.      "he   Board   Should  Consider  Excluding   Pan  American's 
Costs    In   Determining   Fare   Level 


The 
proposed 


Limited  recognition  of  Pan  American's  costs  which  we  have 
Ls  the  maximum  allowance   justified.  As  an  alternative  to 


not  recognizing  certain  excess  costs  of  Pan  American,  the  Board  should 


consider 
level.  1/ 


xcluding  all  of  Pan  American's  costs  in  determining  fare 
In  terms  of  operating  results.  Pan  American  is  by  far  the 


poorest  situated  carrier  among  the  three  dominant  carriers  in  the 
Ifeinland-Puerto  Rico/Virgin  Islands  markets.   Using  actual  operating 
results  reported  by  American,  Eastern,  and  Pan  American  for  the  year 
ended  June  30,  1974,  the  rates  of  return  experienced  by  the  carriers 


American 


Eastern 


Pan  American 


6.4%  .45%  (17.65%) 

Source:   Tables  8  p.  2,  9  p. 2,  and  10  p.  2. 
The  infli;ence  of  Pan  American's  costs  on  the  other  carriers  is  signi- 
ficant.  Using  the  data  compiled  in  the  attached  tables,  the  rates 
of  returiji  predicated  for  American  and  Eastern  under  our  fare  level 
proposal  would  reach  20.23  percent  (American)  and  11.03  percent 
(Eastern  I  in  the  New  York-San  Juan  market,  for  example,  even  though 
some  of  ?an  American's  costs  were  disallowed.   In  the  same  market, 
if  all  of  Pan  American's  were  included,  American's  rate  of  return 
would  go  up  to  24.0  percent  and  Eastern's  would  go  up  to  14.0  percent. 


1/   This 


approach  was  employed  by  the  Administrative  Law  Judge 


in  his  initial  decision. 
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Th(!  "need"  of  Pan  American  must  be  balanced  with  consideration 
of  the  other  ratemaking  standards.   In  General  Passenger-Fare 
Investination,  32  C.A.B.  291,  329  (1960),  the  Board  emphasized: 


Indus  i 
effecti 
the  Boaird 
other 


ra 
Th|e 
from  us 
average 
Invest 


The  statutory  requirements  that  wa  'consider' 
the  need  of  each  carrier  is  only  one  of  five 
ratemaking  factors  which  we  are  required  to 
weigh.   Consideration  of  the  other  ratemaking 
standards  of  section  1002(e),  particularly 
the  effect  of  rates  on  movement  of  traffic 
(section  1002(e)(1))  and  the  need  in  the 
public  interest  for  transportation  at  the 
lowest  cost  (section  1002(e)(2))  militates 
against  adoption  of  the  least  profitable 
carrier  as  the  standard  for  fixing  rates  .  .  , 
were  we  to  base  fares  on  the  results  of 
the  poorest  situated  carrier  we  would  of 
necessity  be  ignoring  the  need  of  every 
other  carrier,  contrary  to  the  mandate  that 
we  consider  the  need  of  each  of  them.  .  .  . 


an  of  Pan  American's  costs  in  the  ratemaking  base  would 
ly  result  in  a  windfall  for  American  and  Eastern.   Thus 
would  in  effect  ignore  their  need  to  the  detriment  of  the 
temaking  considerations. 
Board  has  good  reason  for  making  a  departure  in  this  case 
ing  an  average  of  the  carriers'  costs.   In  accepting  the 
cost  approach  for  purposes  of  the  General  Passenger -Fa re 
tion,  the  Board  recognized  the  limitations  of  such  an  approach: 


iga 


In  the  absence  of  special  circumstances,  the 
record  indicates  that  rates  which  meet  the 
needs  of  the  domestic  trunkline  industry  as 
a  whole  would  reflect  a  balancing  of  the 
needs  of  the  high  cost  and  low  cost  carriers. 
Where  the  bulk  of  the  carriers  fall  within 
a  reasonable  range  of  the  rates  of  return 
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found  herein  to  be  proper,  and  industry 
figures  are  not  distorted  by  the  unrepre- 
sentative results  of  carriers  who  are  in 
extremely  poor  or  extremely  favorable 
situations,  fare  adjustments  should 
normally  be  based  upon  the  results  for 
the  industry  as  a  group,   (32  C.A.B. 
291,  330). 

There  can  be  no  question  that  Pan  American's  costs,  under  the 

circumstances  prevailing,  distort  the  dimensions  of  need  otherwise 

ig  in  the  markets  at  issue. 
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Normalization  of  Fare  Level  for  Discount  Fare  Traffic, 
Revenues,  and  Related  Expenses 

rning  now  to  the  manner  in  which  the  normal  fares  1/   should 
rmined  for  the  Ma inland -Puerto  Rico/Virgin  Islands  in  order 

tuate  the  Board's  findings  concerning  the  impact  on  normal 
:  the  cancellation  of  promotional  fares,  we  have  employed  a 
Logy  which  we  believe  is  consistent  with  the  Board's  findings 
lawfulness  of  promotional  fares  in  the  markets  at  issue  and 

-term  interests  of  the  public  in  the  passenger  fares  between 
iland  and  Puerto  Rico/Virgin  Islands.   The  Board  in  its  opinion 
lying  Order  74-10-78,  dated  October  15,  1974,  expressed  views 
Lng  the  relationship  between  promotional  and  normal  fares  in 
cets  at  issue  (which  are  consistent  with  its  findings  and 
Lons  on  that  relationship  in  domestic  markets): 


y  The 
pur 
no 


All 
"di 
exc 
in 


following  fares  are  being  treated  as  normal  fares  for 
Doses  of  calculating  the  impact  of  discount  fares  on  the 
1  fare  level: 


First  Class 

Peak-Day 
Peak-Night 
Off-Peak  -  Day 
Off-Peak  -  Night 


Coach 

Peak-Day  Midweek 
Peak-Day  Weekend 
Peak-Night  Midweek 
Peak-Night  Weekend 


Off-Peak-Day  Midweek 
Off-Peak-Day  Weekend 
Off-Peak-Night  Midweek 
Off-Peak-Night  Weekend 
other  fares,  whether  characterized  as  "promotional"  or 
3count"  fares  will  be  treated  as  other  than  nornal  fares, 
;pt  that  military  and  children's  fares  will  not  be  included 
Dur  adjustment  for  discounts. 
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The  Issue  before  us  is  more  complex  than  one  of 
whether  the  various  promotional  fares  are  unlawful. 
Rather,  the  promotional  fare  structure  Is  intertwined 
with  the  level  of  normal  fares  in  two  related  aspects. 
First,  cancellation  of  promotional  fares  would  require 
an  appropriate  downward  adjustment  to  normal  fares.  104/ 
Second,  it  is  the  Board's  policy,  which  the  Commonwealth 
urges  us  to  effectuate  here,  that  the  fare  level  should 
be  computed  on  a  hypothetical  full  normal-fare  basis  so 
that  normal-fare  passengers  are  not  burdened  by  the  long- 
run  impact  of  discount  fares.  105/  .  .  . 
.  .  .  absence  of  evidentiary  support  of  the  short-term 
reasonableness  of  the  various  promotional  fares  supports 
our  determination  that  they  should  all  be  canceled. 

Cancellation  of  these  promotional  fares  would,  of 
course,  have  an  effect  on  fare  level  and  result  in 
a  revenue  increase,  were  the  present  normal  fares  to 
continue  to  be  effective.   This  is  particularly  true 
in  Virgin  Islands  markets,  where  the  excursion  fares 
are, in  effect,  the  basic  fares,  106/  notwithstanding 
that  there  Is  no  dispute  that  these  fares  should  be 
canceled.   However,  new  normal  fares  must,  of  course, 
be  reasonable,  with  yields  comparable  to  those  presently 
obtained  under  current  normal  and  promotional  fares. 
Accordingly,  cancellation  of  promotional  fares,  particularly 
in  Virgin  Islands  markets,  should  result  in  reduced  new 
normal  fares,  (pp.  67-69). 


104/  To  the  extent  that  promotional  fare  traffic 
would  upgrade  to  normal  fares,  the  overall 
fare  level  would  increase  without  a  corre- 
sponding increase  in  costs;  the  promotional 
fare  traffic  which  would  not  travel  in  the 
absence  of  the  fare  being  canceled,  on 
the  other  hand,  would  reduce  costs  by  reducing 
the  allowable  available  seat-miles  under  the 
standard  load-factor  concept. 

105/  Order  72-12-18,  December  5,  1972.   The  issue 
of  the  application  of  this  policy  in  this 
proceeding  will  be  addressed  separately,  below. 

106/   In  1971  between  66.6  percent  and  77.7  percent 

of  the  Virgin  Islands  traffic  moved  on  excursion 
fares.   Bureau  Br.,  p.  91. 
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1/  pp.  69 


We  have  atjtempted  to  follow  through  with  the  foregoing  expressions 

of  policy  in  our  development  of  rates  for  consideration  herein. 

One  ijiatter  does  deserve  some  attention  before  continuing.   The 

Board,  as  indicated  in  footnote  105  quoted  above,  did  in  its  opinion 

accompanying  Order  74-10-78  address  briefly  the  question  of  computing 

fares  on  4  hypothetical  full  normal-fare  basis.  \J     After  summarizing 

the  confl4cting  positions  of  the  Commonwealth  of  Puerto  Rico  and 

American  4oncerning  normalization  of  fares,  the  Board  concluded: 

We  believe  that  it  would  be  premature  to  attempt 
to  determine  at  this  time  how  the  Board's  Phase  5 
policy  should  be  applied  here.   As  indicated,  we 
are  ordering  the  cancellation  of  all  the  currently 
effective  promotional  fares  in  the  markets  at  issue, 
and  it  is  far  from  certain  whether  new  promotional 
fares  will  be  filed  or  become  effective.  Accordingly, 
the  issue  may  very  well  be  moot,  and  its  resolution 
now  would  be  inappropriate  (p.  70). 

Given  the  posture  of  this  case,  it  is  incumbent  upon  the  Board  to  make 

a  full  adjustment  to  normalize  revenues  and  costs  by  eliminating  the 

effects  o^  discount  fare  dilution  on  the  revenues  and  costs  experienced 

by  the  carriers  in  the  markets  at  issue.  As  set  forth  in  more  detail 

below,  th^  starting  point  for  determination  of  the  revenue  need  of  the 

carriers  %s   the  operating  results  of  the  carriers  in  the  Mainland-Puerto 

Rico/Virg^n  Islands  markets  for  the  base  year  ended  June  30,  1974.   The 

revenues  ^nd  costs  produced  during  this  base  period  reflect  the  influence 

of  substarjtial  discount  traffic  moving  under  promotional  fares,  all  of 


■70. 
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which  have  been  ordered  canceled  by  the  Board.   There  is  thus  no  basis 
for  assuming  that  the  dilution  experienced  in  the  base  period  will 
continue  o:  that  future  dilution  will  be  significant.  Accordingly, 
the  normal  fares  to  be  paid  by  passengers  in  these  markets  should  be 
determined  on  a  hypothetical  nornal  fare  basis. 

Moreo.'er,  we  see  no  reason  for  failure  to  implement  at  this  time 
the  full  Piase  5  adjustment  in  these  markets.   The  considerations  which 
require  this  adjustment  are  set  forth  in  the  Board's  opinion  in  Phase  5 
of  the  Dom;stlc  Passenger-Fare  Investigation  (Discount  Fares),  Order 


72-12-18  d  ited  December  5,  1972.   Additional  persuasive  reasons  for 
making  the  full  Phase  5  adjustment  are  provided  by  the  circumstances 
affecting  the  Mainland-Puerto  Rico/Virgin  Islands  markets.   The  traffic 
in  these  markets  is  particularly  sensitive  to  price.   If  the  adjustment 
is  not  mads,  movement  of  traffic  will  be  discouraged  by  the  resulting 
higher  faras,  the  carriers  will  seek  to  recapture  lost  traffic  by 
offering  promotional  fares  which  in  the  long  run  will  be  uneconomic, 
and  the  normal  fares  would  contain  built-in  subsidization  of  future 
promotional  fares  to  the  detriment  of  normal-fare  passengers. 

Finally,  failure  to  make  a  full  adjustment  for  discounts  will  result 
in  a  fare  level  which  Is  in  excess  of  long-run  costs.   If  generated 
discount  traffic  were  not  removed  at  full  cost,  normal  fare  traffic 
would  have  to  pay  a  higher  price  based  on  costs  of  capacity  including 
that  related  to  generated  discount  traffic.   The  influence  of  discount 
traffic  on  capacity  is  discussed  below. 


1618 


We  ha 
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i/e  accordingly  developed  our  method  for  normalization  of 
specific  application  to  the  question  of  the  lawfulness  of 

investigation,  1/  although  we  believe  that  such  a  method 
las  applications  for  use  in  future  fare  level  determinations 

carriers  refile  or  continue  21   promotional  fares  of  a 
justifying  such  adjustments.   Further,  we  are  of  the  view 

s  for  discount  fares  should  be  fully  justified  through  the 

act"  test  and  carry  expiry  dates  of  18  months  which  are 

requirements  of  the  Phase  5  policies, 
rocedures  followed  by  the  Bureau  for  developing  the  normal 

for  New  York-San  Juan  and  all  other  Mainland-Puerto  Rico/ 
l|ands  markets  are  as  follows: 

tuai  operating  results  for  year  ended  June  30,  1974,  for 
carriers  as  provided  or  as  adjusted  by  the  Bureau  were 

for  known  increases  of  unit  costs  and  price; 
AJnnualized  results  were  adjusted  to  reflect  rate-making 
of  seats  and  load  factor  (68  percent  for  NYC-SJU,  and  60 
r  all  other  markets)  using  the  principles  set  forth  in  Phase  7, 
66-7; 

e  annualized  results  adjusted  for  rate-making  standards 

d  load  factor  were  further  adjusted  to  reflect  the  removal 
ed  discount  traffic  and  the  inclusion  of  diverted  discount 


Ac 
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Thi 


rs  that  at  least  one  other  party,  American,  made  an 
to  adjust  operating  results  for  elimination  of  discount 
in  the  data  submitted  by  the  carriers  on  January  3,  1975 
nt  to  Order  74-10-78  (See  American  Airlines  Item  9,  pp. 


Bi^a 


rd  currently  has  under  reconsideration  its  decision  to 
■e  cancellation  of  all  promotional  fares  in  the  Mainland- 

Rlco/Virgin  Islands  markets.   Only  one  carrier,  Delta, 
led  a  promotional  fare  proposal  along  with  the  pro  forma 
s  submitted  on  January  27,  1975. 
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1/ 

21866-  As 


and  interes 


were  remove 


traffic  in  the  rate  base.   The  amount  of  generated  discount  traffic 
was  determilned  at  breakeven  using  the  methodology  set  forth  in 
Appendix  E,  Order  72-12-18,  dated  December  5,  1972,  Phase  5,  Docket 
discussed  below,  full  proportions  of  costs,  investment, 
t  corresponding  to  the  amount  of  generated  discount  traffic 
d  from  the  rate  base.   This  is  predicated  on  the  fact  that 
discount  traffic  generates  capacity  in  the  long  run  and,  accordingly, 
is  responsible  for  its  share  of  fully  allocated  costs; 

4.   Tie  final  step  was  to  determine- -from  the  annualized  operating 
results  as  adjusted  for  rate-making  standards  of  seats,  load  factor, 
and  discount  traffic--the  revenue  needed  to  produce  a  12  percent  return 
on  investment  using  an  elasticity  of  -0.7.   The  outputs  from  these  pro- 
cedures are  shown  on  Tables  6  and  7. 

Certain  elements  of  these  procedures  deserve  further  comment:  i.e.,  use 
of  the  breakeven  generation  ratio,  allocation  of  full  costs  to  discount 
traffic,  ard  impact  of  the  adjustments  on  New  York-San  Juan  and  all 
other  Mainland-Puerto  Rico/Virgin  Islands  markets. 

We  have  used  the  breakeven  generation  ratio  method  for  several 
reasons.     First,  with  the  elimination  of  discount  fare  traffic 
on  a  full  cost  basis,  changes  in  the  generation/diversion  ratio  pro- 
duce only  very  slight  variations  in  return  on  investment.   The  example 
below  shows,  assuming  a  generation  range  from  14  to  50  percent,  that  the 
return  on  investment  fluctuates  by  less  than  one  percentage  point. 


J.7 A  breakeven  generation  ratio  reflects  the  proportion  of  traffic 
which  trust  be  generated  to  cover  revenue  lost  through  diversion 
plus  added  costs  (we  assumed  added  costs  to  equal  30  percent  of 
generated  revenues).   The  formula  is:   (Passengers  diverted  from 
the  full  fare)  times  (Discount  Fare)  +  (y)  times  (Discount  fare 
diluted  by  incremental  costs)  =  revenues,  y  =  number  of  new 
passengers  needed  to  produce  net  revenues  equal  to  the  revenues 
achieved  without  the  discounts;   Passengers  diverted  from  full 
fare  =  assumed  100;   Full  fare  =  assumed  $1.00. 
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AN  EXAMPLE 


THE  EFFECT  OF  DIFFERENT  GENERATION  RATIOS  ON 

RATE  OF  RETURN,  USING  FULL  COST  APPROACH 

AMERICAN  AIRLINES 

NEW  YORK- SAN  JUAN 

($000) 


Operating  Results 


RPM's  (000) 
ASM's  (000) 
Load  Factor 


Operating  Revenue 
Operating  Expensf; 

Other  Revenue 
Passenger  Operat 
Passenger  Operat 


Interest 
Taxable  Income 
Taxes  (34 8Z 
Net  Income 

Return 

Investment 

ROI 


:.ng  Expense 
ng  Profit/Loss 


Generation  (314.0155% 

Generation  (350% 

1,096,136 

1 

006,599 

1,611,965 

1 

,480,293 

68.0% 

68.0% 

53,358 

49,093 

55,019 

50,524 

3,797 

3,797 

51,222 

46,727 

2,136 

2,366 

863 

792 

1,273 

1,574 

611 

756 

622 

818 

1,525 

1,610 

32,579 

29,918 

4.68% 

5.38% 
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r.pnpration  014.0155 


Revenue  ($000) 
Yield  (C) 
RPM's  (000) 


Generation  g507o 
Revenue  ($000) 
Yield  (c) 
RPM's  (000) 


NOTE:   See  Table  11 


ADJUSTMENT  FOR  DISCOUNT  TRAFFIC 
AMERICAN  AIRUNES 
NEW  YORK-SAN  JUAN 


Diverted 

$1,044 
0.4882c 
213,949 


$   607 
0.4882<: 
124,412 


Generated 

($1,491) 
4.2750c 
34,874 


($5,319) 
4.2750c 
124,411 


Total 
(Net) 


($  447) 


248,823 


($4,712) 


248,823 
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appears  that  it  is  the  volume  of  discount  fare  traffic  per  se 
average  discount  which  are  the  predominant  influences  on  return 
on  investment,  rather  than  the  generation  factor.   Second,  any  effort 
to  compute  "actual"  generation/diversion  would  be  extremely  cumbersome 
results  questionable  because  of  the  interrelationship  among 
:  fares.   Traffic  moving  under  one  discount  fare  may  move  up 
to  the  next  highest  discount  fare  if  the  lower  fare  is  canceled  so 
that  es:imates  become  in  many  respects  sheer  speculation  (See  Bureau 
D  the  Board  dated  July  2,  1973,  pp.  89-90).   It  is  for  these 
,  and  the  added  burden  which  would  be  placed  on  the  carriers 
in  developing  generation/diversion  factors,  that  we  have  used  and 
recommend  use  of  the  breakeven  generation  factor  technique. 

We|  have  costed  discount  traffic  on  a  fully-allocated  basis  in 
the  absence  of  a  showing  that  the  costs  are  otherwise  and  that  the 
findings  established  by  the  Board  in  Phase  5  of  the  Domestic 
Passenger-Fare  Investigation  (relating  to  the  influence  of  discount 


traffic]  on  capacity)  should  not  apply  likewise  to  the  Ma  inland -Puerto 
Rico/Vi|rgin  Islands  markets.   The  influence  of  discount  traffic  on 
capacitly  operated  in  these  markets  can  be  inferred  from  the  following 
data  fcr  the  year  ended  June  30,  1974: 


ir)23 


Carrier 

American 

Eastern 


Pan  Ameri;an    432,600 


*Actiial,  not  adjusted  for  seating  configuration 
sta  idards . 

Sou[rce:   Tables  8,  9,  10,  and  11. 

The  Board  has  noted  before  that  there  is  a  connection  between  load-factor 

standards  and  a  normal-fare  concept.   The  Board  said  in  Phase  5  of  the 

Domestic  ?assenger-Fare  Investigation,  Order  72-12-18,  pp.  57-58: 


Discount  RPM's 
(OOP) 

417,036 

1,508,620 


Total  RPM's 
(000) 

1,410,035 

2,618,627 

1,139,200 


Discount /Total 

RPM's  (7o)      Load  Factor* 


29.6 
57.6 
40.0 


68 .  VL 
63.137, 
58. 9X 


It  was  and  remains  the  Board's  intention  that  the 
55  percent  (load  factor)  standard  be  achieved 
through  adjustment  of  aircraft  fleet  size  and 
schedules  in  relation  to  traffic  demands.   This 
intention  would  obviously  be  frustrated  if  the 
carriers  sought  to  realize  the  standard  load 
factor  by  an  artificial  stimulation  of  traffic 
through  the  use  of  discount  fares  and  were  free 
to  pass  the  losses  from  such  traffic  on  to  the 
remainder  of  the  traveling  public.   Such  a  result 
would  clearly  be  at  war  with  our  statutory  goal 
of  assuring  that  air  transportation  be  furnished 
at  the  lowest  cost  consistent  with  the  performance 
of  adequate  and  efficient  service.   Indeed,  failure 
to  adopt  an  undiluted  normal-fare  concept  in  fixing 
passenger-fare  levels  could  well  create  a  powerful 
incentive  for  the  carriers,  leading  to  undesirable 
extensions  and  proliferations  of  discounts  as  a 
means  of  achieving  the  standard  load  factors. 


51-146  O  -  76  -  pt.  2  -  56 
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The  coniiection  between  costs  of  capacity  and  discount  traffic  was 

again  recognized  by  the  Board  in  the  instant  investigation  on  page  67 

of  its  (jipinion  accompanying  Order  74-10-78: 

104/  To  the  extent  that  promotional  fare  traffic  would 

upgrade  to  normal  fares,  the  overall  fare  level  would 
increase  without  a  corresponding  increase  in  costs; 
the  promotional  fare  traffic  which  would  not  travel 
in  the  absence  of  the  fare  being  canceled,  on 
the  other  hand,  would  reduce  costs  by  reducing  the 
allowable  available  seat-miles  under  the  standard 
load-factor  concept. 

removal  of  discount  traffic,  both  generated  and  diverted, 
costs  is  clearly  warranted,  \l 
separately  developed  hypothetical  normal  fare  levels  for  the 

San  Juan  markets,  on  the  one  hand,  and  all  other  Mainland- 
ico/Virgin  Islands  markets,  on  the  other.  The  impact  of  this 
,  in  terms  of  an  increase  in  revenues  needed  to  reach  a  12  percent 
n  investment,  is  relatively  greater  in  the  New  York-San  Juan 
than  in  the  all-other  markets.  This  result  is  illustrated  by 
iiig  the  rates  of  return  on  investment  as  computed  by  the  Bureau 
New  York-San  Juan  market  and  the  all  other  markets.   For  the 
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T/  We  i-ecognize  that  the  considerations  warranting  removal  of  the 
ful  .y  allocated  costs  associated  with  generated  discount  fare 
tra  :f ic  may  be  equally  applicable  to  the  costing  used  in 
effectuating  the  basic  load-factor  adjustment.  We,  however, 
f ol  .owed  the  methodology  utilized  in  Phase  7  of  the  Domestic 
Pasiienger-Fare  Investigation  which  provides  for  a  partial  cost 
elimination. 
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New  Ycfrk-3an  Juan  markets,  we  have  computed  an  experienced  rate  of 
return  on  investment  for  the  year  ended  June  30,  1974  of  2.37  percent 
which  translates  into  a  needed  Increase  in  yield  of  21.8  percent 
(Source:  Table  6).   For  the  all-other  markets,  we  have  computed  an 
experienced  rate  of  return  on  investment  for  the  year  ended  June  30, 
1974,  of  9.7  percent  which  translates  into  a  needed  increase  in  yield 
of  5.1  percent  (Source:  Table  7).   The  practical  implications  are 
depicted  on  Table  1  (fare  comparisons).   In  many  instances,  the  fares 
produced  by  the  Bureau's  formula  for  the  all-other  markets  are  lower 
than  present  fares  while  this  Is  not  the  case  for  New  York-San  Juan 
fares . 

Essehtially,  the  reason  behind  the  relatively  greater  impact  of 
the  normalization  on  all  other  markets  is  the  relative  magnitude  of 
discount  traffic  in  the  all-other  markets.  The  following  comparison 
shows  thej  percentage  of  discount  revenue  passenger-miles  flown  in 
the  all-qther  markets  vis-a-vis  discount  revenue  passenger-miles  flown 


in  the  New  York-San  Juan  market: 


rrier 


Percentage   of   Discount  Traffic    (RPM's) 
NYC-SJU  All   Other 


Anerlcan 

Efi  stern 

P£n  American 


22.0 
34.8 
19.9 


71.6 
73.1 
56.9 


Source:    Table    11. 
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amounts  of  diverted  traffic  included  in  these  proportions 
on  a  normal  fare  basis  and  costed  on  a  full  cost  basis 

normalization  methodology,  the  all-other  markets  receive 

ater  improvement  than  the  New  York-San  Juan  market.   For 
Table  9,  p.  1  shows  the  removal  of  discounts  from  Eastern's 
San  Juan  and  all  other  markets.   Under  the  column  headed 

San  Juan",  the  ratios  of  passenger  revenue  and  operating 
before  removal  of  discounts,  to  the  amounts  removed  are  .022 
respectively.   Under  the  other  column  headed  "All  Other 

the  ratios  of  passenger  revenue  and  operating  expense, 
raoval  of  discounts,  to  the  amounts  removed  are  .051  and  .201, 
ely.   Thus  the  relatively  greater  magnitude  of  the  revenues 

es  removed  on  the  "All  Other  Markets"  side  leads  ultimately 
rease  in  return  on  investment  of  8.11  points  versus  only 
ts  on  the  New  York-San  Juan  side. 

elieve  that  the  approach  represented  here  is  sound  and 
e  in  spite  of  the  greater  impact  on  fares  in  the  all-other 
ategory.   The  passengers  in  those  markets  who  have  heretofore 
ominantly  users  of  discount  or  promotional  fares  will  not  be 
with  the  increases  which  would  otherwise  automatically  follow 
ion  of  the  promotional  fares  but  for  application  of  the 
tion  adjustments.   Other  passengers,  who  in  the  past  have 
rmal  fare  price,  will  now  benefit  from  a  fare  level  free  of 
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discount    t 
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nee   of  below-cost    fares  and   the  added  burden   of  contributions 
ts   of  serving  below-cost      traffic.      The   carriers  also  will 
Table    II,   page  2   shows   that    the  average   yields  experienced 
and  Eastern   in  all   other  markets    for   the  year  ended   June   30, 
rable  data  not   available   for  Pan  American)   were  4.7358   cents 
cents,    respectively.     After  adjustments    for   removal   of 
raffic,    these  yields  are   computed  at    5.6156  cer^ts   and   6.3312 
sectively    (Source:    Table   7)   before   the   effects  of  a   fare 
re  added. 
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THE  PROPOSALS  OF  THE  CARRIERS  OVERSTATE  THE  COSTS 
RECOGNIZABLE  FOR  PURPOSES  OF  DETERMINING  THE  LAWFUL 
RATES 


carrier  proposals  fail  either  completely  or  sufficiently  to 
(1)  the  uneconomic  costs  submitted  by  Pan  American  1/   and 
ffect  on  normal  fares  of  the  discount  fares  existing  during 
ended  June  30,  1974.   The  proper  methods  of  treatment  of 
ues  are  the  methods  applied  by  the  Bureau  as  discussed 

of  the  carrier  proposals  subjects  Pan  American's  expenses 
sts  of  reasonableness,  efficiency,  and  economy;  consequently, 

position  that  this  shortcoming  effectively  destroys  the 
eness  of  the  carrier  fare  proposals. 

regard  to  the  treatment  of  the  relationship  between  discount 
1  fares,  the  carrier  proposals  vary  from  one  extreme  to  the 
an  American  did  not  submit  justification  for  its  fare  proposal, 

the  data  limited  to  its  own  operations  for  the  year  ended 
1974  annualized  and  adjusted  for  load-factor  and  seating 
tion  standards,  so  that  further  analysis  and  comment  on 
can  ate  precluded.  American,  in  its  preliminary  filing  of 
data,  did  make  some  adjustment  for  Family  and  Youth  Fare 


sume  that  Pan  American  itself  made  no  such  adjustments 
ew  of  that  carrier's  former  position. 
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but  failed  to  include  other  promotional  fare  traffic  (American 
response  to  Order  No.  74-10-78,  Item  9,  pp.  9-11).   In  addition, 
s  that  American  did  not  adjust  for  discounts  the  data  submitted 
her  carriers  (American  Airlines  fare  proposal.  Exhibit  IV). 
in  its  fare  proposal,  apparently  took  an  opposite  tack  to 

d  necessary  by  the  Bureau  and  adjusted  revenue  need  upward 
a  dilution  factor  of  13  percent  (Eastern  Air  Lines  fare  proposal, 
This  approach  is  wholly  at  odds  with  the  concept  of  fare 
ion  expressed  by  the  Board  in  Order  74-10-78,  and  the  end 
e  readily  observable  from  the  patently  high  fares  proposed 
(See  Table  1). 

are  several  other  problems  raised  by  the  carrier  proposals 
arve  mention  here. 


MISCELLANEOUS  mTTERS  CONCERNING  CARRIER  FARE 
PROPOSALS 


seeks  to  relitigate  the  issues  of  seasonal  and  weekend 
3,  the  definition  of  the  weekend,  and  the  differential 
day  coach  and  night  first-class  fares  (Delta  fare  proposal, 
.  3-5).   These  issues  were  fully  litigated  before  and  the 
.ndings  thereon  should  not  be  disturbed  at  this  time.   Delta 

to  implement  West  Coast-San  Juan  excursion  and  individual 
tour  faresas  part  of  its  fare  proposal  (Delta  fare  proposal, 
Vje   are  not  taking  a  position  at  this  time  on  the  Delta 
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1  fares,  but  we  will  make  a  couple  of  observations.   First, 
what  policies  and  standards  the  Board  should  adopt  regarding 
1  fare  proposals,  from  the  standpoint  of  the  long-term  versus 
term,  were  not  exhaustively  treated  in  the  Board's  opinion 
Order  74-10-78,  and  it  is  our  impression  that  the  Board 
deal  with  promotional  fare  filings  in  the  markets  under 
uion  on  an  ad  hoc  basis.   Second,  if  the  fare  proposal  of 

were  adopted  by  the  Board,  normal  fares  in  the  West  Coast- 
ijiarkets  would  be  significantly  reduced  below  either  current 
those  proposed  by  Delta,  so  that  Delta's  fears  of  diversion 
.  be  dissipated. 
:-al  of  the  fare  proposals  involve  common-faring  of  Mainland- 


Washingtoi,  D.  C. 
February  :il,  1975 


J./  Atlan 
Atlan 
the  f 


fy 


o/Virgin  Islands  markets.   The  Bureau  has  included  common 

II 
ilew  York/Philadelphia/Baltimore/Washington/and  Atlanta  in  Table  1 

fare  anomalies  but  we  have  made  no  adjustments  to  "equalize" 

ting  impact  on  carrier  revenues  (compare,  for  example,  American's 

3sal)  . 

Respectfully  submitted. 


teven  K.  McKinney  ^ 


a  was  included  within  this  group  because  the  fares  to 
a  based  on  formula  computations  would  otherwise  exceed 
res  to  points  more  distant  from  San  Juan  than  Atlanta. 
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reby  certify  that  copies  of  the  foregoing  comments  have  been 
is  date  upon  counsel  for  all  parties  of  record  in  this  proceeding. 


SteH/en  K.  McKmney      , 


on,  D.  C. 
21,  1975 
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ECONOMIES  OF  SCALE  ANALYSIS 

A  thread  common  to  Pan  American's  arguments  against  the  Bureau's  disallowance  of 
various  costs  in  tie  direct  case  was  economies  of  scale:   that  is,  other  carriers  with 
more  units  have  lorfer  unit  costs  or  as  volume  increases  unit  costs  decline. 

Among  Pan  American's  costs  said  to  suffer  this  dilemma  is  aircraft  servicing 
expense.   Pan  American  argues  that  its  aircraft  servicing  expense  is  higher  per  unit 
than  other  carriers  because  of  its  low  level  of  density.   Table  15,  Page  1,  shows  a 
raft  servicing  line  expense  per  weighted  departure  with  daily  de- 
ar system  operations  of  the  trunks.  Pan  American,  and  the  local 
Dr  calendar  year  1973. 
ioes  indeed  have  considerably  fewer  daily  departures  per  station 


then  the  other  truiks  -  four  compared  with  a  range  of  nine  to  nearly  18  per  day.   Its 


3nts  is  higher  than  the  other  trunks  whose  unit  costs  vary  between 
jer  weighted  departure.   However,  when  compared  with  the  local 


carriers  except  for  Allegheny  and  Piedmont,  a  different  picture  is  seen. 


:h  but  a  few  more  daily  departures  per  station  than  Pan  American 
,jt  are  considerably  lower.   For  instance.  Frontier,  with  5.9  daily 
departures  compared  to  Pan  American's  4,  has  a  unit  cost  of  .02  cents  per  weighted 
departure  while  Pa i  American's  unit  cost  is  ,13  cents.   Further,  a  comparison  of  the 
locals  to  the  trunlcs  as  a  group  shows  unit  costs  in  a  similar  range  but  daily  departures 
per  station  at  a  much  lower  level. 

Accordingly,  ihough  not  decisive,  the  preponderance  of  evidence  surrounding  this 
category  of  cost  does  not  support  the  existence  of  economies  of  scale,  but  to  the 
contrary,  would  more  closely  support  the  argument  of  constant  returns  to  scale.   That 
is,  costs  are  variable  and  Pan  American,  through  time,  should  have  been  able  to  gear 
its  cost  structurii  to  its  scale  of  operation. 
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that  Pan  American  argues  is  subject  to  problems  created  by  economies 
c  servicing  as  allocated  to  both  passenger  and  cargo  operations, 
iger  side.  Pan  American  generates  fewer  daily  enplanements  per  station 
arriers, though  their  enplanements  per  departure  are  considerably 
Le  15,  Page  2,  for  details.)  Its  traffic  servicing  passenger  expense 
ould,  therefore,  be  higher  and  in  some  instances  it  is.  However, 
rates  nearly  twice  as  many  daily  enplanements  as  the  locals  other 

th  enplanements  per  departure  three  times  as  great.   Yet  Pan 
DSt   of  $4  per  enplanement  is  within  the  same  range  as  the  locals 
,ry  between  $1.8  and  $4.7  per  enplanement.   Once  again  the  argument 
1  falters  and  the  argument  of  constant  returns  to  scale  is  strengthened, 
lociated  with  cargo  and  baggage  servicing  present  a  far  clearer 
lean's  cost  of  $127.56  per  baggage  and  cargo  ton  enplaned  is  higher 

or  any  of  the  local  service  carriers.   (See  Table  15,  Page  2, 
the  other  hand,  its  daily  tons  of  cargo  and  baggage  enplaned  of 
is  similar  to  and  higher  than  some  of  the  trunk  carriers  and  four  to 
than  the  locals  except  Allegheny.   On  a  departure  basis.  Pan 
more  tons  of  cargo  and  baggage  than  any  of  the  other  carriers, 
cale  economies  here  would,  accordingly,  have  to  be  replaced  by  an 
diseconomies.   That  is,  unit  costs  increase  as  volume  increases. 


runk 


ter 
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maintenance  grou 
Pan  American's 


nd 


t  the  above  arguments  are  general  and  that  the  extreme  thinness  of 
erations  at  some  stations  could  cause  somewhat  higher  costs,  the 
e  in  this  instance  were  accomplished  by  replacing  Pan  American's 
unit  cost  of  American  or  Eastern,  whichever  was  higher.-i'  In  some 
ces  were  not  made  but  could  have  been  (£•£.,  depreciation  and 
property  and  equipment).  Accordingly,  some  recognition  of 
nts  has  been  granted. 


argume 


\l    It  should  be 
end  of  the  r£ 


noted  that  system  unit  costs  of  American  and  Eastern  are  on  the  high 
nge  of  unit  costs  among  the  trunk  airlines. 
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PAN  AMERICAN  ACTUAL  AND  ADJUSTED   COSTS 

MAINLAND-PUERTO  RICO/VIRGlN    ISLANDS 

YEAR   ENDED  JUNE   30,    1974 

($000) 


Cost  Pool 


Air 
A 


Flying  Operations  (Less  Rentals) 
Flying  Operations  (Rentals) 

ntenance  -  F/E 
Depreciation  and  Obsolescence  -  F/E 
Adjusted  Standard  Depreciation 
Net 
Amcrtization  -  Dev.  6.  Preop,  Expense 
craft  Servicing  -  Line 
craft  Servicing  -  Control 


Aitcraft  Servicing  -  Landing  Fees 
Maintenance  Expense  -  Ground  Property 
Defreciatlon  Expense  -  Ground  Property 


Stiwardess  Expense 

Focd 

Otf  er  Inflight 

Tri  f fie  Servicing  -  Passenger 

Tri  fflc  Servicing  -  Cargo 

Reservation  and  Sales  -  Passenger 

Re  lervation  and  Sales  -  Property 
Adrertising  and  Publicity  -  Passenger 
Advertising  and  Publicity  -  Property 
De  )reclatlon  -  Maintenance  and 

iqulpraent 
Ge  leral  and  Administrative 


Total 

Adjusted  Standard  Depreciation 
Adjusted  Total 


Year  Ended  June  30.  1974 


Dlsa 

U 

owance 

Actual 

Adjust. 

As 

Ad  iusted 

$20,643 

$20,643 

1,774 

1,774 

8.142 

8,142 

5,362 

5,362 

225 

225 

5,587 

5,587 

135 

135 

5,042 

($  3,100) 

1,942 

1,391 

(    442) 

949 

824 

824 

1,059 

1,059 

1,619 

1,619 

6,864 
2,688 
2,064 
4,612 
8,369 

($ 

2,037) 

764) 
2,303) 
4,590) 

4,827 
2,688 
1,300 
2,309 
3,779 

9,757 

3,141) 

6,616 

247 

2,726 

191 

84) 
661) 
136) 

163 

2,065 

55 

160 
5.132 

L. 

1,159) 

160 
3.973 

$88,801 
225 

($18,417) 

$70,384 
225 

$89,026 

($18,417) 

$70,609 
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Jones,  Day,  Reavis  &  Pogue, 
Washington,  D.C.,  June  19, 1915. 
BY  HAND 
Mr.  James  Campbell, 
v. 8.  Senate, 
Washington,  D.C. 

Deab  Mb.  Campbell  :  Pan  American  appreciates  tlie  opportunity  which  the 
subcommittee  has  made  available  to  it  to  respond  to  statements  and  views 
expressed  in  the  course  of  subcommittee  hearings  concerning  Pan  American's 
eflSciency.  I  previously  have  made  available  to  you  several  pleadings  in  the 
Mainland  U.S.-Puerto  Rioo/Virgin  Islands  Fares  case,  Civil  Aeronautics  Board 
docket  24353,  which  had  been  submitted  by  Pan  American  in  that  case  in  response 
to  allegations  of  inetficiency  made  by  the  Board's  Bureau  of  Economics.  The 
Bureau's  allegations  in  that  case  were  brought  to  the  attention  of  the  subcom- 
mittee by  the  Board.  I  appreciate  the  subcommittee's  interest  in  having  both 
sides  of  that  story. 

On  several  occasions  during  the  course  of  the  subcommittee's  hearings  witnesses 
expressed  the  view  that  the  operations  of  international  carriers  and  Pan  American 
were  ineflScient.  These  observations  were  generalized  and  were  made  without 
any  supporting  analysis.  In  Pan  American's  view  such  generalizations  are  made 
out  of  ignorance  or  on  the  basis  of  misinformation.  Pan  American  considers  it 
essential  for  proper  subcommittee  study  of  the  matters  it  has  under  review 
that  it  consider  the  attached  analysis  by  Pan  American  of  its  efficiency.  The 
subcommittee  presently  does  not  have  before  it  any  proper  analysis  of  this  ques- 
tion and,  in  view  of  the  allegations  made  by  various  witnesses  with  respect  to 
Pan  American,  the  subcommittee  should  consider  and  include  in  its  report  the 
attached  Pan  American  memorandum. 
Sincerely  yours, 

Patrick  W.   Lee. 

Attachment. 
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ANALYSIS  OF  PAN  AMERICAN  EFFICIENCY 

There  have  been  allegations  made  by  adversary  parties 
in  recent  Civil  Aeronautics  Board  route  and  rate  investigations 
that  Pan  American  is  an  "inefficient"  carrier.   The  Board  has 
brought  some  of  these  allegations  (specifically,  those  of  the 
Board's  Bureau  of  Economics  in  the  Mainland  U.S. -Puerto  Rico/ 
Virgin  Islands  Fares  case)  to  the  attention  of  the  Senate 
Subcommittee  on  Administrative  Practice  and  Procedure  in  the 
context  of  illustrating,  at  Subcommittee  hearings,  the  Board's 
"standards"  for  determining  efficiency.   The  allegations  of 
the  Bureau  of  Economics  are  baseless  and  were  rebutted  by  Pan 
American  in  the  Puerto  Rico  case.   The  Pan  American  pleadings 
setting  forth  that  rebuttal  have  been  provided  to  the  Sub- 
committee by  Pan  American.   It  is  apparent,  however,  that  the 
Board's  views  on  "efficiency"  warrant  further  discussion  and 
analysis.   This  memorandum  provides  that  analysis. 

I.    INTRODUCTION. 

A  determination  whether  a  corporation  or  the  management 
of  that  corporation  is  "efficient"  is  nearly  always  a  question 
of  relative  efficiency.   There  simply  are  not  absolute  standards 
by  which  to  measure  efficiency.   Thus,  it  is  important  in  fo- 
cusing on  the  question  of  Pan  American's  efficiency  to  define 
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the  parameters  of  that  question,  that  is,  to  define  that  group 

and  those  levels  of  performance  with  which  its  performance  is ' 

to  be  compared  in _determining  relative  efficiency.   This  analysis 
addresses  that  matter  and  demonstrates,  by  comparisons  within 
relevant  groups  and, against  comparable  operations,  that  Pan 
American  is  an  efficient  air  carrier. 

It  will  be  apparent  from  the  following  discussion  that 
the  costs  of  doing  business  in  international  markets  are  con- 
siderable.  While  that  fact  renders  any  comparison  of  Pan 
American  and  U.S.  domestic  carrier  costs  inapposite,  it  does 
not  begin  to  suggest  that  international  air  transport  operations 
by  Pan  American  or  others  must  be  uneconomic.   Pan  American's 
present  route  system  is  economically  sound.   Although  it  can 
and  should  be  improved  by  award  of  domestic  U.S.  authority  and 
fillup  rights,  it  is  a  system  which  has  strength  and  great 
potential,  particularly  in  its  length  of  haul,  once  it  is 
fully  exploited  with  traffic  growth.   In  spite  of  the  cost 
burdens  it  must  shoulder  Pan  American  did  operate  its  system 
at  a  profit  in  the  first  nine  months  of  1973.   It  took  an 
enormous  effort  by  Pan  American  management  to  overcome  the 
impact  of  years  of  government  policy  which  precluded  it  from 
normal  growth  while  at  the  same  time  deluging  it  with  addi- 
tional competition.   But  Pan  American  did  overcome  that  cir- 
cumstance.  Profitability  for  the  full  year  1973  was  J)revented 
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only  by  the  radical  increase  in  fuel  prices  and  a  recession 
based  decline  in  traffic.   Pan  American  is  now  incurring  large 
operating  losses,  not  because  of  management  failures  and  not 
because  its  system  is  unmanageable,  but  because  of  a  fuel 
crisis  that  has  increased  the  cost  of  fuel  200  percent  since 
1973  and  a  world  wide  recession  that  has  brought  about  the 
first  decline  in  international  traffic  in  the  history  of  air 
transportation . 


II.     THE  COSTS  OF  INTERNATIONAL  AIR  TRANSPORTATION  ARE 
SIGNIFICANTLY  HIGHER  THAN  THOSE  FOR  DOMESTIC  U.S. 
AIR  TRANSPORTATION.   THUS,  PAN  AMERICAN'S  RELATIVE 
EFFICIENCY  MUST  BE  DETERMINED  BY  STANDARDS  APPLI- 
CABLE TO  INTERNATIONAL  —  NOT  DOMESTIC  —  AIR  TRANS- 
PORTATION AND  IN  COMPARISON  WITH  OTHER  INTERNATIONAL 
CARRIERS . 


In  making  those  cost  comparisons  and  defining  those 
standards  by  which  Pan  American's  efficiency  should  be  deter- 
mined, it  is  not  appropriate  to  rely  upon  the  experience  and 
operating  results  of  the  U.S.  carriers  in  domestic  operations, 
ifhe  costs  involved  in  international  and  in  domestic  service 
are  different,  and  the  operations  themselves  different,  to  an 
extent  that  they  cannot  be  deemed  comparable.   Some  of  the 
differences  and  some  of  the  factors  precluding  that  direct 
comparison  are  discussed  below.   Preliminarily,  however,  it 
must  be  understood  that  the  higher  costs  of  providing* inter- 
national service  inhere  in  the  nature  and  environment  of  such 
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service,  and  are  not_  affected  by  what  carrier  performs  the 

service.  .  

(1)   International  air  carriers  incur  expenses  not 

associated  with  domestic  transportation  such  as: 

(a)  Customs  clearance  expense; 

(b)  cost  of  international  documentation; 

(c)  cost  of  operating  through  carrier  conferences 
such  as  lATA;  cost  of  working  with  international 
organizations  such  as  ICAO;  and  cost  of  parti- 
cipating in  bilateral  negotiations  in  support 

of  the  United  States  government. 
Clearance,  customs  and  duties  expenses  incurred  by- 
Pan  American  for  its  Atlantic  operations  alone  in 
the  year  1974  exceeded  $5  million. 
(2)   International  carriers  incur  the  added  costs 

associated  with  doing  business  abroad,  such  as 
the  often  excessive  landing  fees  and  user  charges 
for  enroute  air  navigation.   Domestic  carriers 
do  not  pay  user  charges.   Rather,  such  costs 
are  paid  directly  by  the  passenger  through  a 
tax  levy  and  never  appear  as  a  domestic  carrier 
cost.   While  domestic  carriers  do  pay  landing 
fees,  it  is  clear  that  landing  fees  at  foreign 
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1/ 

airports  are  so  much  higher  than  at  U.S.  airports 
they  constitute  a  cost  of  doing  business  that 
domestic  carriers  do  not  have  to  bear.   In  1974 
Pan  American  paid  over  $55,000,000  in  landing 
fees  and  airways  user  charges  alone. 

(3)  There  are  other  added  costs  associated  with  doing 
business  abroad  such  as  overseas  pay  differentials 
and  allowances,  premium  flight  pay  for'flight 
crews,  and  the  higher  pay  for  necessary  higher 
qualifications  (such  as  multilingual  ability) , 
none  of  which  are  incurred  in  domestic  operations. 

(4)  Commission  expense  for  international  operations 
is  significantly  higher  than  for  domestic  opera- 
tions.  This  results  from  a  combination  of  circiim- 
stances:   the  fact  that  there  is  a  greater  portion 
of  tourist  travel  in  international  service  than  in 
domestic  service  means  that  a  greater  portion  of 
international  traffic  is  controlled  and  produced 


1^/  Pan  American  Landing  Fees 
At  Various  U.S.  and  European  Stations  -  March  1975  (B-747) 


New  York  $296 

Philadelphia  $290 

Chicago  $380 

Washington  $139 

Amsterdam  $1,055 

Brussels  $1,252 

Frankfurt  $1,742 

London  $1,145 

Paris  $1,505 
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by  travel  agents,  and  thus  commissionable;  in 

addition,  there  is  a  tendency  for  this  type  of   ' 

traffic  to  move  on  fares,  such  as  GIT  fares,  which 
have  a  higher  rate  of  conunission  than  normal  fares 
(11  percent  versus  7  percent) .   For  the  year  ended 
September  30,  1974  Pan  American's  Atlantic  passenger 
commission  expense  was  6.14  percent  of  passenger 
revenue.   Passenger  commissions  for  that  period 
for  the  domestic  trunk  carriers  was  3.58  percent 
of  passenger  revenue.   On  a  system  basis.  Pan 
American  paid  $74,700,000  in  passenger  sales 
commissions  alone  in  1974. 
(5)   International  political  conflict  and  political 

change  impose  additional  expense  on  international 
air  transportation  not  experienced  by  domestic 
air  carriers.   Thus,  the  service  disruptions 
caused  by  the  wars  in  the  Middle  East  and 
Southeast  Asia  and  by  changes  of  government 
(for  example,  in  Portugal)  result  in  increased 
unit  costs  as  traffic  declines  with  the  threat 
of  instability  but  costs  remain  unaffected  over 
the  short  term.   Indeed,  in  certain  cases  inter- 
national conflict  closes  air  space  and  causes 
additional  flying  and  expense,  as  has  happened 
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with  the  suspension  of  the  Da  Nang  and  Qui  Nhon 
air  navigation  activities.  See  Aviation  Daily, 
June  18,  1975,  p,  269. 

U.S.  international  carriers  are  also  ad- 
versely affected  by  air  service  conflicts 
between  this  and  other  countries.   Current 
examples  are  the  restrictions  imposed  on  Pan 
American  operations  by  the  Philippines  and 
Thailand. 
(6)   The  nature  of  international  travel,  with  its 
higher  relative  proportion  of  pleasure  and 
personal  travel,  results  in  a  seasonality 

of  traffic  flow  higher  than  that  experienced 

1/ 
in  domestic  operations.     This  seasonality 


1/  The  following  table  demonstrates  that  Pan  American  and 
TWA, ""the  major  U.S.  international  carriers,  have  the  worst 
traffic  seasonality: 

CAB  Estimate  of  Seasonality  for  1975 

Ratio  of  High  Month        Percentage  Point  Spread 

Between  High  and  Low  Month 

66.8 
64.6 
57,7 
53.6 
48.8 
47.6 
42.7 
37.3 
36.8 
30.5 
29.4 

Source:   CAB  Bureau  of  Accounts  and  Statistics  chart  reported 
in  Aviation  Daily,  April  4,  1975. 


Carrier 

To  Low  Month 

Trans  World 

197.9 

Pan  American 

185.9 

Continental 

174.7 

United 

157.7 

Western 

159.2 

American 

158.3 

Northwest 

152.8 

National 

148.7 

Eastern 

147.1 

Delta 

136.7 

Branif f 

134.3 
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adversely'  affects  unit  costs. 

The  preponderence  of  tourism  also  results 
in  directional  traffic  imbalance  far  greater 
than  that  experienced  by  domestic  carriers 
except  in  isolated  instances.   This  reduces 
the  attainable  seat  factor  and  increases 
costs. 

(7)  Fuel  price  increases  experienced  over  the  past 
year  impact  international  carriers  much  more 
severely  than  domestic  carriers.   Fuel  price 
per  gallon  for  U.S.  carrier  international 
operations  in  April,  1975  was  35.149  cents. 
The  cost  per  gallon  for  domestic  carriers 

at  that  time  was  25,927  cents  per  gallon. 
The  spread  was  even  greater  in  1974.   If  Pan 
American  had  paid  for  fuel  in  1974  at  the 
average  rate  paid  by  domestic  trunks  it 
would  have  saved  $116,000,000  in  fuel  expense. 

(8)  The  rate  of  inflation  experienced  in  foreign 

countries  has  been  much  higher  than  that  ex- 

1/ 
perienced  in  the  United  States.     This  not 


1/  The  following  rates  of  inflation,  experienced  for  the 
year  ended  March  1975,  are  representative  for  foreign ^nations: 

Australia  17.6% 

France  13.5 

Great  Britain  21.2 

Italy  20.3 

Japan  14.2 

Source:   Organization  for  Economic  Cooperation  and  Development. 
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only  has  resulted  directly  in  higher  operating 
costs  for  the  international  carriers  than  for 
domestic  carriers,  but,  in  conjunction  with  the 
declining  relative  value  of  the  dollar,  has 
resulted  in  an  actual  decline  in  international 
traffic  with  a  resultant  greater  increase  in 
unit  costs  than  the  domestic  carriers  experience 
because  of  current  slowing  in  the  growth  of 
domestic  traffic.   Domestic  trunkline  scheduled 
revenue  passenger  miles  for  1974  were  8.7  percent 
higher  than  for  1972,  whereas  U.S.  international 
scheduled  revenue  passenger  miles  for  the 
same  period  declined  2.8  percent. 
The  foregoing  considerations  make  apparent  the  non- 
comparability  of  international  air  transportation  costs  and 
domestic  air  transportation  costs.   A  more  accurate  indicator 
of  Pan  American's  relative  efficiency  is  to  compare  its  costs 
with  those  of  its  competitors  in  international  operations. 

Ill-    PAN  AMERICAN'S  COSTS  ARE  FAR  BELOW  THE  AVERAGE  FOR 
ALL  INTERNATIONAL  CARRIERS  AND  NO  HIGHER  THAN  THE 
COSTS  OF  U.S.  CARRIERS  FOR  INTERNATIONAL  SERVICE. 

A.    Comparison  of  Pan  American  Costs  With  Foreign 

Carrier  And  Total  International  Air  Transporta- 
tion  Industry  Costs. 

As  Table  I  on  the  facing  page  makes  apparent  P^n 
American's  system  operating  costs  are  lower  than  those  of 
its  major  foreign  competitors  by  as  much  as  one-third. 
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There  are,  of  course,  dissimilarities  between  the  system- 
operations  of  Pan.American  and  the  system  operations  of  the 
foreign  carriers  compared  in  Table  I.   The  comparison  in  Table 
II  on  the  facing  page,  however,  demonstrates  that  when  the 
carriers  are  put  on  the  same  basis,  that  is,  are  compared 
within  a  specific  geographic  area  where  their  operations  are 
basically  similar.  Pan  American's  unit  costs  continue  to  be 
lower  than  those  of  the  industry. 

The  comparison  in  Table  II  of  Pan  American  North 
Atlantic  costs  with  the  lATA  carriers  industry  average  costs 
on  the  North  Atlantic  (which  area  encompasses  almost  half 
of  Pan  American's  operations)  indicates  that  Pan  American 
is  one  of  the  most  efficient  operators  in  international  air 
transportation . 

To  the  extent  that  there  may  be  differences  in  the 
nature  of  the  carriers'  operations  within  the  North  Atlantic, 
the  comparison  can  be  refined  further  to  put  the  carriers  on 
an  even  more  comparable  basis-   This  is  done  in  Table  III 
on  the  following  page.   That  comparison  of  North  Atlantic 
aircraft  operating  unit  costs  eliminates  most  of  the  possible 
variation  in  cost  due  to  difference  in  carrier  route  struc- 
ture and  puts  them  on  a  more  directly  comparable  basis.   In 
that  comparison  of  forecast  North  Atlantic  aircraft  operating 
unit  costs  Pan  American  ranks  second  among  the  fifteen  reporting 
lATA  carriers. 
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When  compared  with  the  total  international  air  trans- 

portation  industry  with  which  it  competes.  Pan  American  stands 
out  as  an  efficient  air  carrier.  That  picture  does  not  change 
when  Pan  American' s  international  operations  are  compared  with 
the  international  operations  of  U.S.  carriers  only, 

B.   Comparison  of  Pan  American's  Costs  With  U.S. 
Carrier  Costs  In  International  Operations. 

In  1973  Pan  American's  total  operating  expense  per 

available  ton  mile  in  international  service  was  19.830  cents; 

1/ 
the  average  for  the  other  major  U.S.  carriers    for  their  inter- 
national operations  was  19.691  cents.   Through  much  of  1974, 
Pan  American's  operating  expense  per  ATM  was  below  that  of  the 
other  U.S.  carriers  in  their  international  operations.   That  is 
indicated  in  the  following  table: 

TABLE  IV 


U.S.  Industry  Comparison  --  1974  Operating  Cost  Per  ATM 
In  International  Service  2/ 


Year  Ended  1st  Q.  2nd  Q.  3rd  Q.  4th  Q. 
Pan  Am  20.853jz!  22.091  23.733  25.091 
Others  1/     20.841jd       22.162       23.821       24.583 


i./  Braniff,  Eastern,  Northwest,  TWA. 

2/   Excludes  transport  related  expense  (Account  7100)  for 
purposes  of  comparability  of  periods. 
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There  are,  to' be  sure,  somewhat  larger  differences  among 
the  carriers  in  their  costs  within  the  particular  geographic 

areas  within  which  they  operate.   In  the  Atlantic,  for  example, 

1/ 

Pan  American's  1974  operating  cost  per  ATM  was  26.196  cents 

compared  with  TWA  at  23.135  cents.  That  difference,  however, 
reflects  the  cost  advantages  that  TWA's  Atlantic  system  gives 
it  over  Pan  American  in  that  area. 

For  one  thing,  TWA  has  a  substantially  greater  density 
of  operations  at  the  stations  involved  in  its  transatlantic 
service.   In  addition,  TWA's  average  stage  length  in  the 
Atlantic  in  1974  was  far  greater  than  Pan  American's,  again 
giving  it  a  significant  cost  advantage  (TWA:   2,301  miles; 
Pan  American:   1,024  miles  with,  and  1,686  miles  without, 
IGS  and  Bermuda) . 

It  should  be  noted,  too,  that  the  cost  differential 
per  ATM  between  Pan  American  and  TWA  in  the  Atlantic  has 
increased  significantly  since  1973  when  the  respective  Pan 
American/TWA  Atlantic  sector  operating  cost  levels  were 
20.326  cents  and  18.858  cents  per  ATM.   The  relatively 
greater  increase  in  cost  per  ATM  for  Pan  American  on  the 
Atlantic  in  1974  reflects  the  fact  that  TWA  failed  to  make 
capacity  reductions  in  1974  to  the  extent  that  Pan  American 
did  in  response  to  declining  traffic  and  rising  fuel  costs. 


\/   Includes  Internal  German  Service  (IGS)  and  Bermuda 
service. 
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1/ 

Retrenchment  carries  a  cost  penalty  over  the  short  term. 

The  other  international  geographic  divisions  do  not 
reflect  the  kind  of  cost  disparity  between  carriers  that 
the  Atlantic  shows,  suggesting,  again,  that  where  it  does 
not  suffer  the  kind  of  cost  disadvantages  it  does  in  the 
Atlantic,  Pan  American's  costs  are  comparable  to  the  costs 
of  other  U.S.  carriers  in  international  operations.   This 
is  illustrated  in  the  following  comparison: 

TABLE  V 


U.S.  Industry  Comparison  By  Area  —  1974  Operating  Cost  Per  ATM 
In  International  Service 


Atlantic  Latin  America  Pacific 


TWA   Pan  Am   Braniff  Eastern   Pan  Am  Northwest    TWA 


26.196jzf    23.135;zf    28.776jzf    28.825(2$    32.484jz$      20.403?!      19.230(zf         25.986izi 


jL/  It  should  be  noted  that  Pan  American  has  made  sharp 
personnel  reductions  in  its  effort  to  reduce  costs  and  reflect 
the  impact  of  the  retrenchment  that  increased  competition  has 
caused.   It  reduced  the  number  of  its  employees  from  39,376 
in  January  1970  to  31,906  in  December  1974.   But  the  service 
reductions  necessitated  by  the  fuel  crisis  —  Pan  American 
reduced  1974  system  available  seat  miles  10.8%  and  peak  season 
Atlantic  available  seat  mile  by  25%  --  cannot  be  matched  in 
the  short  term  by  a  corresponding  reduction  in  work  force; 
the  result  is  a  temporary  increase  in  unit  costs.   There  is, 
of  course,  an  immediate  reduction  in  total  cost  which  will 
be  matched  over  the  longer  term  by  a  reduction  in  unit  costs. 


51-146  O  -  76  -  pt.2  -  59 
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Pan  American's  efficiency  in  international  operations  is 
emphasized  by  the  close  relationship  of  Pan  American's  Pacific 
division  costs  to. .those  of  Northwest,  acknowledged  as  one  of 
the  most  efficient  of  all  carriers,  in  spite  of  the  fact  that 
Northwest  has  an  overwhelming  cost  advantage  in  the  Pacific 
due  to  its  much  greater  traffic  density.   In  1974  Pan  American 
averaged  43,000  scheduled  service  enplanements  per  station 
in  the  Pacific  against  Northwest's  average  of  82,511  per 
station;  Northwest's  Pacific  system  density  is  about  twice 
that  of  Pan  American. 

Another  perspective  on  Pan  American's  relative  efficiency 

is  provided  by  comparing  passenger  and  ton  miles  per  employee  on 

1/ 
a  system  basis.     This  index  of  productivity  reflects,  once  again, 

that  Pan  American  is  an  efficient  operator  when  compared  with 

other  U.S.  carriers. 

TABLE  VI 


U.S.  Industry  Comparisons 

Available  Seat  Miles  Per  Employee 
(thousands) 

2/ 
Pan  Am  Others 

1973  1156  1105 

1974  1121  1149 


\/   These  comparisons  are  made  on  a  total  service/total 
system  basis  rather  than  on  the  basis  of  international  opera- 
tions because  of  unavailability  of  data  necessary  to  assign 
other  carrier  personnel  to  specific  operations. 

2/  Carriers  having  significant  international  operations: 
Braniff,  Eastern,  Northwest,  TWA. 
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Availarble  Ton  Miles  Per  Employee 


(thousands) 

Pan  Am 

Others 

1973 

207 

164 

1974 

200 

171 

Revenue 

Passen 

ger  Miles 

Per  Employee 

(thousand: 

3) 

Pan  Am 

Others 

1973 

669 

579 

1974 

618 

622 

Revenue  Ton 

Miles  Per  Employee 

(thousands) 

Pan  Am 

Others 

1973 

102 

73 

1974 

99 

79 

Each  of  these  productivity  indices  suggest  the  relative 
efficiency  of  Pan  American. 


IV.     PAN  AMERICAN  EXPERIENCES  TRAFFIC  DENSITY  AND  COMPETITION 
DIFFERENT  FROM  U.S.  DOMESTIC  CARRIERS  WHICH  RENDERS  ITS 
COSTS  NONCOMPARABLE  TO  OTHER  CARRIER  COSTS. 


In  addition  to  the  fact  that  international  air  service 
carries  with  it  different  costs  than  those  experienced  in 
domestic  air  transportation  and  costs  in  addition  to  those 
which  are  incurred  in  domestic  service,  there  is  a  basic 
noncomparability  of  Pan  American's  costs  and  those  of  other 
U.S.  air  carriers  because  of  the  low  traffic  density  of  the 
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markets  Pan  American  serves  and  the  degree  of  competition  it 

1/ 
faces,  factors  wholly  outside  of  management  control.     Any 

assessment  of  the, -relative  efficiency  of  U.S.  air  carriers 
which  does  not  take  into  account  these  differences  in  traffic 
density  and  competition  will  not  accurately  or  fairly  depict 
Pan  American's  relative  efficiency.   Again  it  must  be  empha- 
sized that  any  other  carrier  providing  the  service  that  Pan 
American  provides  would  incur  the  same  additional  costs,  as 
compared  with  domestic  service  although  that  might  not  be 
apparent  because  of  inclusion  of  those  costs  in  system  totals. 

The  impact  and  character  of  the  difference  in  cost  levels 
in  domestic  and  international  service  have  already  been  discussed 
in  this  analysis  (see  Section  II,  supra) .   It  remains  to  describe, 
however,  the  difference  in  unit  costs  between  international 
and  domestic  carriers  due  to  lack  of  traffic  density  and 
excessive  competition  in  international  markets. 

A.    Traffic  Density. 

The  difference  in  density  between  domestic  U.S.  and 
international  operations  is  demonstrated  by  the  fact  that  the 
average  number  of  departures  per  station  for  the  domestic 
trunkline  industry  in  the  year  ended  June  30,  1974  was  5,300. 
Pan  American's  average  nximber  of  departures  per  station  for 
the  same  period  was  only  1,176. 


1/  It  should  be  noted  that  government  has  very  specific 
control  over  degree  of  competition. 


1683 


Another  perspective  on  and  measure  of  relative  traffic 
density  is  the  percentage  of  stations  with  daily  or  less 
departures.   This  comparison  is  set  fortli  in  the  following 
table. 

TABLE  VII 


Percent  of  Stations  With  Only  One  Or  Less  Than  One 
Daily  Departure  --  Year  Ended  June  30,  1974 


American 

17, 

.7% 

Eastern 

9. 

.0 

Trans  World 

19. 

.3 

United 

2, 

,2 

Branif f 

25, 

.5 

Continental 

22, 

.7 

Delta 

9, 

.2 

National 

5, 

.9 

Northwest 

12, 

.8 

Western 

7, 

.9 

Domestic  Trunk 

Average       12.4 

Pan  American    50.0 

This  lack  of  density  is  a  result  of  the  fact  that  there 

are  more  competitors  and  less  traffic  in  international  air 

transportation  markets  than  in  U.S.  domestic  markets.   Pan 

American's  higher  percentage  of  once  per  day  or  less  service 

means  that  it  has  a  lower  revenue  potential  per  station  and  per 

1/ 
employee  than  other  carriers  and  relatively  higher  unit  costs 


'l/   It  is  a  mark  of  Pan  American's  efficiency  that  its  revenue 
per  employee  compares  favorably  with  that  of  other  U.S.  domestic/ 
international  airlines.   A  CAB  study  shows  that  in  1973  Pan 
American's  operating  revenue  per  employee  was  $40,688,  as  com- 
pared with  a  total  trunkline  average  revenue  per  employee  of 
$40,223.   This  favorable  showing  is  made  despite  the  fact  that 
the  same  study  shows  that  Pan  American's  average  yield  per 
revenue  ton  mile  in  that  period  was  more  than  20%  below  the 
industry  average. 
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because  station  and  other  costs  are  spread  over  fewer  units. 
The  Board's  Bureau  of  Economics  has  in  a  recent  Board 
proceeding  (Mainland  U.S. -Puerto  Rico/Virgin  Islands  Fares, 
Docket  24353)  taken  the  position  that  traffic  density  is 
not  a  factor  which  impacts  costs  because  airline  costs  are 
totally  variable.   That  position  in  untenable  and  does  not 
reflect  the  real  world.   Economists  dealing  with  the  field 
of  air  transportation  uniformly  cite  traffic  density  as  a 
factor  which  influences  costs  and  profitability.   See, 
e.£. ,  W.  E.  Fruhan,  The  Fight  for  Competitive  Advantage, 
p.  53  (1973) .   This  is  particularly  true  with  respect  to 
indirect  operating  costs,  the  area  in  which  Pan  American 
costs  are  often  higher,  when  compared  on  a  system  or  domestic 
market  basis,  than  those  of  other  U.S.  carriers.  George  C. 
Eads,  Assistant  Director  of  the  VJhite  House  Council  on  Wage 
and  Price  Stability,  states  in  his  book  The  Local  Service 
Airline  Experiment: 

s      The  indirect  operating  cost  equations  estimated 
above  reveal  that  increases  in  station  density 
and  departures  per  station  lead  to  significantly 
less  than  proportional  increases  in  cost.... 
Op.  cit  73. 

Colin  Mcintosh  writing  in  Air  Transport  World  on  airline 
operating  costs  states: 

Actually,  we  expect  the  greater  traffic  volumes 
handled  per  station  and  per  flight  should  give  the 
trunklines  advantages  in  cost  efficiency  which 
could  reduce  their  per  passenger  boarding  costs 
below  those  of  some  local  carriers.   Conversely, 
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the  locals  must  maintain  and  provide  personnel 
complements  a't  many  small  stations  producing 
little  traffic  in  relation  to  the.  fixed  costs 
required.   This  is  a  serious  handicap  to  overall 
cost  efficiency.   Mcintosh,  "The  Anatomy  of 
Airline  Operating  Costs",  Air  Transport  V7orld, 
October,  1965,  p.  35. 

-  ■'   There  are  fixed  and  semi-fixed  costs  in  the  area  of 
indirect  operating  costs.   The  smaller  the  traffic  base 
and  the  smaller  the  number  of  aircraft  operations  over  which 
those  fixed  costs  are  spread,  the  higher  unit  costs  will  be. 

The  difference  in  traffic  density  between  Pan  American 
and  other  carriers  is  not  a  result  of  the  number  of  stations 
served  by  Pan  American,  nor  is  it  just  a  result  of  providing 
service  to  a  number  of  small  stations;  that  lack  of  density 
is  experienced  at  and  is  a  factor  even  in  major  U.S.  gateways 
served  by  Pan  American.   This  is  illustrated  by  the  comparison 
in  Table  VIII  (facing  page)  of  system  aircraft  departures  at 
major  East  Coast  stations  for  American,  Eastern  and  Pan  American. 
American  and  Eastern  experience  a  much  greater  volume  of  ac- 
tivity at  these  gateways,  ranging  from  four  times  as  many 
departures  in  the  case  of  American  at  New  York  and  Philadelphia 
to  nearly  ten  times  as  many  departures  in  the  case  of  Eastern 
at  Boston  and  Philadelphia  to  about  20  times  as  many  departures 
in  the  case  of  both  American  and  Eastern  at  Baltimore/Washington. 

An  increase  in  Pan  American  traffic  at  these  stations 
because  of  award  of  new  authority  would  decrease  Pan  American's 
unit  costs.   By  the  same  token  a  decrease  in  traffic  and  station 
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activity  because  of  elimination  of  routes  would  increase  unit 
costs  at  these  stations. 

The  higher  level  of  activity  experienced  by  American  and 
Eastern  at  U.S.  gateways  gives  them  inherently  lower  station 
unit  costs  in  the  area  of  local  aircraft  and  traffic  servicing 
expense.   They  simply  have  many  more  units  --  departures  —  over 
which  to  spread  costs.   The  result  is  that  direct  comparison 
of  American  and  Eastern  costs  at  those  stations  shows  Pan 
American  having  a  much  higher  unit  cost.   If  that  comparison 
is  taken  on  its  face  as  a  reflection  of  inefficiency,  without 
the  necessary  analysis  and  evaluation  (and  it  has  been  by 
some  parties),  that  is  unfair  and  misleading.   When  Pan 
American's  local  aircraft  and  traffic  servicing  costs  are 
compared  with  those  of  other  U.S.  carriers  at  stations  at 
which  it  has  a  comparable  number  of  departures.  Pan  American's 
costs  are  lower  than  those  of  its  competitors.   See  Table  IX. 

B.    Competition. 

The  fact  that  Pan  American  has  more  competition  over  its 
routes  than  any  other  carrier  also  renders  its  costs  noncom- 
parable  with  those  other  carriers.   The  extent  of  that  compe- 
tition is  set  forth  in  part  in  the  following  table: 

TABLE  X 

Competition  on  Pan  American's  System 

Number  of      ^ 
Area  Scheduled  Competitors 

Transatlantic  31 

Orient/South  Pacific  11 

Central/South  America  23 

Caribbean/Bermuda  12 

Hawaii  6 

Duplicated  Total  83 

*June  1,  1975 
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Even  that  statement  of  the  number  of  Pan  American's  ~' 

competitors  is  an  understatement.   In  addition.  Pan  American 

competes  with  seven  U.S. -flag  supplemental  carriers  and 
approximately  14  foreign  flag  charter  operators.   No  domes- 
tic carrier  experiences  anything  like  that.   It  is  significant, 
too,  that  most  of  this  competition,  in  both  quantitative  and 
qualitative  terms,  is  in  Pan  American's  largest  market,  the 
Atlantic. 

Excess  competition  has  had  two  results.   First  of 
all  it  leads  to  excess  capacity  and  wasted  fuel.   These 
considerations  in  themselves  lead  to  higher  unit  costs  per 
passenger.   In  addition,  excess  competition  results  in 
decreased  yield  and  tariff  abuse  as  carriers  struggle  to  fill 
excess  seats.   The  impact  of  excess  competition  on  yield  has 
been  particularly  adverse  in  the  Atlantic  market.   Potentially 
profitable,  the  Atlantic  has  been  rendered  an  economic  shambles 
by  excessive  competition  fostered  by  the  U.S.  government.   That 
situation  can  be  rectified,  of  course,  by  placing  rational 
Restraints  on  the  uneconomic  pricing  which  carriers  engage  in 
in  this  market. 

A  further  impact  on  costs  resulting  from  the  rapid 
increase  in  the  number  of  its  competitors  is  that  Pan 
American  has  been  unable  to  achieve  the  traffic  and  revenue 
growth  necessary  to  offset  inflation.   It  has  been  a 'rule  of 
thumb  in  the  aviation  industry  over  the  past  several  years  that 
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a  carrier  has  to  grow  ten  percent  a  year  in  order  to  stay  even 
with  cost  inflation.   Increased  competition  has  denied  Pan 
American  that  growth.   Domestic  U.S.  carriers  have  not  been 
denied  these  growth  opportunities. 

V.      CONCLUSION. 

The  cost  of  providing  air  transporation  in  international 
markets  is  higher  than  the  cost  incurred  for  domestic  operations. 
As  a  result.  Pan  American's  system  operating  costs,  heavily 
weighted  by  international  operations,  are  necessarily  higher 
than  those  of  other  U.S.  carriers,  all  of  which  are  primarily 
domestic  carriers.   This  is  not  a  result  of  poor  management 
or  large  size  or  lack  of  cost  consciousness.   Any  other 
carrier  operating  Pan  American's  routes,  on  any  portion  of 
them,  would  face  the  same  factors  and  incur  higher  costs. 
The  critical  factors  in  determining  relative  efficiency  are 
not  even  subject  to  management  control.   And  there  are  many 
ftorporations  far  larger  than  Pan  American  with  its  30,000 
employees;  in  the  airline  industry  alone  American,  Eastern, 
TWA  and  United  are  larger  than  Pan  American  in  terms  of 
number  of  employees  and  fleet  size.   And  as  to  cost  conscious- 
ness and  control,  it  is  hard  to  imagine  a  better  cost  control 
experience  than  Pan  American's  in  1973-1974  when,  in  *a  period 
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of  worldwide  inflation  ranging  from  10  to  20  percent.  Pan 
American  held  therincrease  in  its  operating  expense  other 
than  fuel  to  only  2.2  percent.   In  contrast,  the  increase  for 
all  trunklines  in  that  period,  including  their  international 
operations,  was  over  7  percent. 

"The  problem  with  international  air  transporation  costs 
is  that  they  simply  are  higher  than  domestic  service  costs, 
whatever  the  carrier  involved.   When  Pan  American's  costs 
for  international  service  are  compared  with  the  international 
service  costs  of  other  carriers,  it  is  apparent  that  Pan 
American  has  no  higher  costs,  and  in  many  cases  has  lower 
costs,  than  its  competitors  in  international  markets. 
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